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SUMMARY

Focal, KMC, and Hyperion agree with all the commenters that xDSL services are indeed

"telecommunications services" under section 251. Furthermore, Focal, KMC, and Hyperion

agree with the Commission's conclusion in the Advanced Services Order and elsewhere that all

incumbent LEC telecommunications services constitute either "exchange" or "exchange access."

The efforts of US WEST and other ILECs to transform references to "information access" in two

portions of the 1996 Act which transition certain Modification ofFinal Judgment obligations to

the Commission are utterly unfounded.

Focal, KMC, and Hyperion also firmly agree with NorthPoint, AT&T and other

commenters that the Commission need not resolve whether xDSL falls into the exchange or

exchange access category in order to carry out the Court's remand. Incumbents are fully obligated

to discharge their section 251 obligations in respect to xDSL and other services regardless of

which category applies to xDSL, and the Commission should so rule.

If the Commission does proceed to analyze which category is applicable to xDSL, then

Focal, KMC, and Hyperion readily acknowledge that xDSL services constitute exchange access

when they are used to carry interexchange traffic to an IXC point of presence (as occurs today

when ILECs use HDSL to carry IXC traffic to POPs). In those cases, the xDSL would be used in

connection with telephone toll services and meet the statutory definition of "exchange access."

In all other cases, xDSL is necessarily part of an exchange service -- not exchange access -

because the underlying service does not meet the statutory definition of exchange access: " ... the
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offering of access to telephone exchange services or facilities for the purpose of the origination

of telephone toll services.'"

Some commenters try to escape this conclusion by arguing the Commission has

the authority to alter the definition of "telephone toll service" in section 153(48) by removing the

phrase "telephone service between stations in different exchange areas" from the statutory

definition, and thereby sweeping in all calls to ISPs utilizing xDSL.' Putting aside the

conundrum of how the ISPs providing such "telephone toll service" could avoid being treated as

carriers if such an action were taken, it is manifest the Commission cannot jettison plain statutory

language in so sweeping a fashion. If the Commission does have any flexibility in construing

section 153(48)'s definition of toll service, it at most could extend it to the use ofxDSL for

voice-over-IP interexchange traffic (or its equivalent) to and from an ISP. Defining all xDSL

traffic to ISPs as "telephone toll service" -- including, for example, calls to ISPs over xDSL when

only nearby cached infonmation is queried -- would render the statutory definition meaningless.

As Focal, KMC, and Hyperion pointed out in their initial comments, ISDN, which

provides "advanced data services" of 128 kps, squarely fits with the first prong of the statutory

definition of exchange services. Accordingly, other comparable services, whether they are "dial-

up" calls using modems (which independently qualify as exchange service under the first prong),

or any of the various flavors ofxDSL (which includes IDSL, which runs at the same speed as

47 U.S.c. sec. 153(40). See also Implementation ofthe Non-Accounting Safeguards
ofSections 271 and 272 ofthe Communications Actof1934, as amended, II FCC Rcd21905, 22024
(1996): " ... ISPs do not provide telephone toll services ..."

,
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ISDN), clearly qualify as exchange services under the second prong of the statutory definition.

Thus, except where xDSL is used to carry interexchange traffic to an IXC, such services plainly

constitute exchange service.

Other commenters find authority in the Commission's "10% contamination"

rule for treating all xDSL as exchange access.) But this rule pertains only to the proper

jurisdictional treatment of a high-capacity facility. It has nothing to do with detennining whether

the underlying high-capacity facility constitutes a special access service (in which case it is

exchange access) or a private line service (in which case it is local service)"

Accordingly, without deciding which, the Commission should rule that xDSL services are

clearly either exchange or exchange access, and conclude that US WESTs obligations under

section 251 are unaffected by which category xDSL services fall into. If the Commission does

address which category applies to xDSL, it should conclude that only xDSL services carrying

interexchange traffic to IXCs voice telephone toll services constitute exchange access, and all

others fall within the statutory definition of exchange service.

Rhythms NetConnections at 19-20.

GTE Comments, Attachment 1.
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REPLY COMMENTS OF

FOCAL COMMUNICATIONS CORPORATION,

HYPERION TELECOMMUNICATIONS, I~c., D/B/A

ADELPHIA BUSINESS SOLUTIONS

AND

KMC TELECOM INC.

Focal Communications, Inc. ("Focal"), Hyperion Telecommunications, Inc., d/b/a

Adelphia Business Solutions ("Adelphia"), and KMC Telecom Inc. ("KMC") respectfully submit

these reply comments concerning issues raised by the voluntary remand of the Advanced Services

Order in this proceeding. 5

A "BROADBAND OASIS" SHOULD NOT BE CREATED BY REGULATORY
RECLASSIFICATION

Chairman Kennard has spoken favorably of a "a broadband oasis, where anybody who

wants to compete in this broadband marketplace and make the investment to deploy should be

able to do so in an umegulated environment or a significantly deregulated environment." 6 Focal,

KMC, and Hyperion support the goal of a deregulated environment for the provision of

telecommunications services. However, the wholesale immunization from Section 25 I

obligations that US West, SBC and other commenters seek in this proceeding by means of a

regulatory classification of advanced services as "information access" would be the worst

Deployment ofWireline Services Offering Advanced Telecommunications Capability,
Memorandum Opinion and Order, CC Docket No. 98-147, FCC 98-188, released August 7,1998
("Advanced Service Order"). KMC, Focal, and Hyperion filed initial comments on September 24,
1999.

6 Remarks of William E. Kennard, Chairman, FCC at the National Association of
Telecommunications Officers and Advisors 19th Annual Conference, "Consumer Choice through
Competition," September 17, 1999, at 1.
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regulatory mechanism for doing SO.7 This mechanism would not permit the Commission to

examine whether deregulation is warranted based on the factors that ordinarily warrant

deregulation such as whether there is a competitive market for a particular advanced service. Nor,

would the Commissi()n be able to examine whether the statutory standards for application of

individual Section 251 obligations had been met. For example, the Commission would not be

able to assess whether the unavailability as an unbundled network element of a particular

network element used by ILECs in provision of advanced services would "impair" CLECs'

ability to provide advanced services.

Instead of the crude instrument of a sweeping regulatory reclassification, the Commission

should use the tools that Congress intended for it to use in removing Section 251 obligations -

forbearance under Section 10. Under that provision, the Commission must consider, inter alia,

whether forbearance will promote competitive market conditions. In addition, the Congress

made clear that the Commission may not forbear from application of Section 251 (c) obligations

until it has determined that those obligations have been fully implemented. In other words, in

Section 10, Congress got it right as to what could justify removal of Section 251 obligations.

Accordingly, the Commission should move toward the Chairman's goal of a "broadband oasis"

through the tools that Congress intended it to use, not the absurdity offered by ILECs that

In any event, Focal, KMC, and Hyperion do not believe that classifying advanced
services as information access would be legally effectual in immunizing ILECs from Section 251
obligations. Focal, KMC, and Hyperion support the views of commenters that Section 251(c)
obligations apply to all telecommunications services offered by ILECs not just "exchange access"
or "telephone exchange service." See e.g., AT&T at 4; MCI WorldCom at 12; Covad at 9.
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Congress never int~nded Section 251 obligations to apply to [LEC provision of advanced

servIces.

CONGRESS DID NOT ESTABLISH "INFORMATION ACCESS" AS A DEFAULT
, CATEGORY

The Commission should reject the argument of US West, SBC, and others that advanced

services that provide access to the Internet cannot constitute either "exchange access" or

"telephone exchange service" and, therefore, must constitute "information access.'" As noted by

many commenters, "information access" is not a category that is defined in the Act or given any

role in the key-market opening provisions of the Act.' While Section 251(g) refers to

"information access," this reference was only for the purpose of continuing equal access

obligations of the Modification ofFinal Judgement in effect until superseded by FCC

regulations. There is no statutory foundation for "information access" as a separate category of

ILEC services. It is simply too large a consequence to assume that under the Act the

Commission may establish a new category ofILEC services exempt from Section 251 (c)

obligations absent an express provision to that effect, especially absent any showing that this

would be consistent with the pro-competitive goals of the Act. Accordingly, even if it is correct

as some commenters contend that DSL fits squarely within the definition of "information access"

under the Modification ofFinal Judgment, 10 that does not have any bearing on whether ILEC

provision of advanced services are exempt from Section 251 (c) obligations under the Act.

8

9

10
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FocaL KMC, and Hyperion also agree with commenters who urge that, as a legal matter.

advanced services must constitute either "exchange access" or "telephone exchange service.""

The best interpretation of the Act is that if facilities used by the ILEC are local. then the services

they provide over them must constitute either "exchange access" or "telephone exchange service"

under the Act. This is in accord with the Commission's traditional view and was not altered by

the 1996 Act.

In any event, as discussed below, Focal, KMe, and Hyperion submit that advanced

services, including DSL service used by end users to access ISPs, constitutes "telephone

exchange service." Therefore, there is no basis for the conclusion that advanced services

constitute "information access" because they do not fit into the statutory definitions of either

"exchange access" or "telephone exchange service."

ADVANCED SERVICES ARE "TELEPHONE EXCHANGE SERVICE"

The Commission should reject the view of some commenters that advanced services do

not constitute "telephone exchange service." 12 SBe contends that DSL service cannot

constitute "telephone exchange service" under the Part A definition because DSL services do not

begin and end "within a telephone exchange."" However, this is simply factually erroneous.

DSL service originates and terminates locally even if any communications passing over it do not.

II

12

"
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Similarly, all of the DSL facilities are local. Accordingly, DSL service both originates and

terminates "'within a telephone exchange."

SBC also contends that DSL is not an "'intercommunicating" service and, therefore,,

cannot constitute "'telephone exchange service."" SBC states that "'DSL enables subscribers to

connect only to their predesignated service providers."15 This is manifestly incorrect in that DSL

is used to connect users to corporate lntranets which are frequently in the local calling area and

also permits users to send email to other users in the local area. In fact, in a separate proceeding

Hyperion has submitted studies that show that the largest uses of connections to the Internet are

for local communications." Thus, DSL provides an intercommunicating service within the local

calling area.

SBC further contends that DSL cannot constitute "telephone exchange service" because

that service is not covered by the exchange service charge. I? According to SBC, the exchange

service charge is a carrier's basic local calling charge." As noted above, DSL can be used for

local intercommunicating. The DSL charge in those cases constitutes the "exchange service

charge." Therefore, DSL is covered by the exchange service charge for this service, although

SBC at 4.

15 ld. at 5.

" GTE Telephone Operating Cos. GTOC Transmittal No. JJ48, CC Docket No. 98-79,
FCC 98-292, released October 30, 1998, recan denied, FCC 99-41, released February 26, 1999,
Reply Comments of Hyperion Telecommunications, Inc., filed January 19, 1999. See also CDS
Networks at 5-7.

17

18
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the exchange serviee charge for DSL is different from the exchange service charge for voice

calling.

The Commission should summarily reject SBe's claim that the "comparable" test under,

Part B of the definition encompasses essentially only voice services like CMRS service. SBC

provides no support for this proposition. Moreover, it is far more likely that Congress intended

to encompass the development of new advanced local services rather than limit "telephone

exchange service" to current voice services. In addition, there is no support for SBC's assertion

that Part B of the definition of "telephone exchange service"was included in the 1996 Act to

accommodate new competitive entrants. 19 Nothing in the Act or its legislative history suggests

that was the purpose of the Part B definition. The original pre-I 996 Act definition would have

been fully adequate to define "telephone exchange service" provided by CLECs. Congress did

not need to add the Part B definition in order to accommodate CLECs. In addition, ISDN

services are frequently offered as local services and considered to be "telephone exchange

service" under Part A of the definition. DSL services are comparable to ISDN services in being

high speed data services and, therefore, meet the comparability test of Part B.

Focal, KMC, and Hyperion agree with those commenters that contend that advanced

services constitute telephone exchange service under Section 3(47).20 In particular, as pointed

out by Focal, KMC, and Hyperion in initial comments, DSL service used to connect to ISPs is

"telephone exchange service" under the part B definition because it is "comparable" to

19

20
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"telephone exchan~e service" as defined in part A Thus, DSL service can be used to

intercommunicate with other subscribers in the same local area, DSL service is subject to the

same charge throughout the DSL service area, and the DSL service originates and terminates in

the local service area.

Focal, KMC, and Hyperion also point out that the GTE DSL Order" does not provide any

precedential value supporting characterization of DSL service as "exchange access service"

under the Act. In that order, the Commission was interpreting and applying Part 69 of the rules,

not statutory definitions. Moreover, private line services are dedicated services which can be

local. Therefore, the Commission's reasoning in the GTE DSL Order that DSL service is special

access because it is dedicated is faulty since dedicated services can also be local.

In addition, Focal, KMC, and Hyperion also emphasize that the Commission has already

determined that ISPs do not purchase exchange access service. Thus, as noted, in the Non

Accounting Safeguards Order, the Commission found that" ... ISPs do not provide telephone toll

servIces. " 22 Focal, KMC, and Hyperion submit that the absence of usage restrictions in

federal access tariffs and the fact that ISPs may be able to take special access service out of a

tariff does not mean that as a matter of statutory construction ISPs are receiving "exchange

access service." Accordingly, the absence of usage restrictions in federal tariffs does not convert

them to "exchange access" under the Act even if ISPs are able to purchase them.

"
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The Commission should additionally reject US West's contention that advanced services

are not subject to reciprocal compensation because they are interstate." As noted, however,

advanced services can be local. Moreover, for all the reasons advanced by Focal, K..cl\JlC, and

Hyperion in proceedings before the Commission, reciprocal compensation applies to connections

to ISPs notwithstanding any view that calls to ISPs can be jurisdictionally interstate in some

cases.

CONCLUSION

For these reasons, the Commission should determine that advanced services constitute

"telephone exchange service" under the Act and not determine that advanced services constitute

"information access."

Patrick . Donovan
Michae W. Fleming
Swidler Berlin Shereff Friedman, LLP
3000 K Street, N. W., Suite 300
Washington, DC 20007
(202) 424-7500

Dated: October I, 1999 Counsel for Focal Communications
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23
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