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CC Dkt. No. 99-11 jASD File No. 99-22

Dear Ms. Salas:

On September 27, 1999 BellSouth attorney M. Robert Sutherland and I met with
Lisa Zaina of the Common Carrier Bureau. On September 28, 1999 we met with Susan
Steiman of the Office of General Counsel, Kyle Dixon, Legal Assistant to Commissioner
Powell, and Dorothy Atwood, Legal Assistant to Chairman Kennard. In each meeting we
made presentations concerning BellSouth's pending Application for Review (AFR) of the
Common Carrier Bureau's July 27, 1999 ruling granting MCl's Freedom ofInformation
Act (FOIA) request for access to raw audit data presented to the Commission during the
Bureau's audit of BellSouth's Continuing Property Records (CPR).

BellSouth's presentation included a review of the information presented in its
AFR. BellSouth pointed out that the Commission is under no legal compulsion to grant
MCI access to raw audit data. BellSouth distinguished the cases cited by MCI and relied
upon by the Bureau for the proposition that once the Commission commenced a Notice of
Inquiry (NOI), it was obligated to allow parties access to the raw audit data to facilitate
their comments on Issue 2. BellSouth noted that all of the cases cited involved
proceedings that required rulings based on the administrative record. By contrast, a NOI
does not result in a ruling based on the record, but is simply an aid to the Commission in
exercising its discretion regarding the commencement of an enforcement proceeding.
Since deciding whether or not to commence an enforcement proceeding does not require
record support, there is no legal or due process obligation on the part of the Commission
to give commenting parties access to raw audit data.

BellSouth also argued that MCl's FOIA request is now moot. Bell Atlantic did
not file an AFR of the Bureau's July 27, 1999 ruling, and the raw audit data underlying
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Bell Atlantic's request for rescoring has been made available to both MCI and AT&T.
Since the stated reason for seeking access to the raw audit data was to review the
auditors' application of its published methodology for evaluating rescoring requests, both
MCI and AT&T have now seen how the Bureau applied its methodology in its audit of
Bell Atlantic. There is no need to release the audit data of BellSouth in order to allow
and AT&T to comment on the validity of the staffs rescoring methodology in the NOI
comment cycle.

BellSouth also objected to the scope of the access ordered in the July 27, 1999
ruling. Issue 2 ofthe NOI requested comment on the validity of the methodology used to
evaluate requests to rescore items "Not Found" by the auditors. BellSouth noted that of
the 116 items scored "Not Found" by the auditors, BellSouth requested rescoring of only
28 items. MCI requested access to CPR data for items scored "Not Found", "Partially
Found" and "Unverifiable". In BellSouth's case, that universe consisted of227 items.
The July 27 Order, however, granted access to the CPR data file for all 1152 items
sampled.

In response to questions from the staff as to what relief BellSouth would request if
the Commission decides not to grant its AFR, BellSouth requested that the Commission
limit access to only the data needed to respond to Issue 2 in the NOI. BellSouth also
requested an opportunity to redact the documents it submitted to the auditors to remove
proprietary information that is not necessary to evaluate the rescoring methodology prior
to allowing access to the raw audit data by a third party.

BellSouth stressed that the precedent that would be set if the Commission denies
its AFR could severely damage the Commission's ability to conduct future audits
efficiently. BellSouth noted that it has relied upon the Commission's unbroken precedent
of denying all requests to raw audit data when it creates documents, provides access to
employees, conducts tutorials, and otherwise provides voluntary assistance to the
Commission's auditors. If its AFR is denied, BellSouth will be forced to reevaluate it
approach to future Commission audits.

Sincerely,

cc: Dorothy Atwood
Kyle Dixon
Susan Steiman
Lisa Zaina



BellSouth Ex Parte Regarding
Mel Freedom of Information Act Request

FOIA Control No. 99-163

1. Mcr FOrA requests information submitted by BellSouth in
connection with FCC's audit of the company's Continuing
Property Records.

2. The Commission is clearly not required to release the
requested audit information.

3. The Commission has an unbroken, decade long policy of
NOT releasing raw audit data to third parties.

4. MCr has not shown that the requested information is even
relevant.

5. The staff ruling creates a horrible precedent that will
impede the Commission's ability to conduct future audits.

6. BellSouth has filed an Application for Review of the staffs
ruling ordering the release of raw audit data. The
Commission should grant the AFR and deny MCl's FOIA
request.



1997 FCC CPR Audit
Rating and Rebuttal Analysis

FCC Cat FCC Rating Dec-97 Mar-98 Jul-98
AF 1 912 925 937
APF 3 N/A N/A 20
NAF 3 N/A N/A 96

Tot 3 110 112 116
2 61 53 52
4 69 62 47

UA 2+4 130 115 99
Tot Error 240 227 215
Tot Items 1,152 1,152 1,152

No Rebuttal Disputed

4 16
84 12
88 28

88 28
88 28

SST rebuttals evaluated based on filings related to Mar-98 numerical rating scheme.
Disputed count based on FCC Jul-98 view, which first enumerated "No Asset Found"
categorization.

Scope could be narrowed to any of the following:
12 disputed NAF
28 disputed NAF + APF
original 112 items rated 3 in Mar-98
original 227 items rated 2, 3, or 4 in Mar-98
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Released: April 7, 1999

THE ACCOUNTING SAFEGUARDS DMSION RELEASES INFORMATION
CONCERNING AUDIT PROCEDURES FOR CONSIDERING REQUESTS BY THE
REGIONAL BELL OPERATING COMPANIES TO RECLASSIFY OR "RESCORE"

FIELD AUDIT FINDINGS OF THEIR CONTINUING PROPERTY RECORDS

On March 12, 1999, the Commission released Continuina Property Record (CPR) Audits
of Ameriteeb, Bell Atlantic, BellSouth. NYNEX. Pacific Bell, Southwestern Bell and US West
Telephone Companies ("CPR Audit Repons"). In an effort to provide·additional information on
the auditors' process for verifying the accuracy of the CPRs, the Accounting Safeguards Division
of the Common Carner Bureau is today releasing a summary of the procedures used by the
auditors to review requests of the companies to rescore specific items. We note that, in releasing
the audit reports, the Commission stated that it was not passing judgment on the accuracy' of the
reports, their findings or conclusions. We note furthennore that, concurrently with this Public
Notice, the Commission will issue a Notice of Inquiry seeking comment on the procedures
described below, among other issues.

Background

The CPR audits of the Regional Bell Operating Companies (companies) are based
primarily on information collected in the field. During the field audits, Commission auditors,
together with representatives ofthe companies. inspected company premises to verify the physical
existence of specific items of equipment. Items were "scored" or classified in the following
categories: (1) found as described; (2) found in another location; (3) not found/missing; or (4)
unverifiable. In most cases, the equipment was scored in category (1) found as described. After
the field audits were complete, the companies were provided an opportunity to submit additional
evidence to support their claims that certain scores for items in categories (3) not found/missing
or (4) unverifiable, were in error.

Verification Based on Physical Inspection

The field audits were physical inspections conducted under generally accepted government
auditing standards. Under these standards, "[e]vidence obtained through the auditor's direct
physical examination. observation, computation, and inspection is more competent than. evidence
obtained indirectly." Thus; consistent with this standard, the best evidence that verified whether



an item was accuraiely recorded in the CPRs was the auditors' physical inspection during the
field audits.

Re-Scoring Based on Additional Evidence

After the field audits were complete. the auditors provided companies an opportunity to
request re-scoring of an item if the company believed the initial scoring by the auditors may have
been in error. The buic standard that companies were required to meet in order to have an item
re-scored was to provide adequate and convincina evidence that the facts were different than
appeared at the time of the auditors' on-site inspection. In order to warrant a change in scoring,
this additional evidence hid to have SUOIll probative value equal to the physical inspection
evidence. Carriers were advised to provide adequate and convincina documentation that would
make clear that the actual condition was different from what appeared to the auditor at the time
of the physical inspection. In response, the carriers provided a range ofdocumentation requesting
scoring changes.

In preparing the fmal Audit Repons. the auditors fully considered all requests by caniers ".
for re-scoring an item. The auditors consistently applied their standard for changing an initial
score in each review of every item subject to a re-scorina requesL The type and quality of
evidence submitted by the companies was not consistent. however, and often did not meet the
standards to warrant re-scoring. Carriers primarily submitted additional evidence attempting to
show CPR recording errors (i.e., quantity errors), removal of equipment prior to the phYJic:al
inspection (i.e., interim removals or retirements), and "embedded items" (items hidden or encued
in other items). Adequate and convincing evidence that the auditors found probative of these
claims consisted mainly of source documentation and engineering drawings. .

aj Source Documentation: As a general rule, entries to the accounts and to the CPR
should be supported by accounting records, known as source documents, that provide the basis
for recording the accounting transactions: e.g., documents for plant assets are purchase orders,
invoices, time sheets and work orders. The auditors found such documents containing cost
amounts, signatures, dates, and other such evidence to be the most convincing of the facts relative
to the installation and removal of equipmenL Internally generated computer lists, on the other
hand, were not considered adequate without additional support. The auditors found two cormnon
situations, described below, in which source documentation constituted probative evidence
sufficient to warrant a change in the original scoring.

Quantity Recording morse In the flI'St situation, the companies provided source
documentation to demonstrate that the quantity of items stated in the CPRs was incorrect and that
items, considered to be missing, were not missing. For example, the CPR may have listed 6
units of equipment in service while the auditors' physical inspection found only 4 units of
eetuipment in service. If the company provided original invoices showing that only 4 units had
been installed and the equipment descriptions, dates of purchase, and costs stated on the invoices
matched the information on the CPR, the auditors detennined that the evidence wu probative of
a quantity error and that a re-scoring of the initial designation of "not found" wu warranted. The
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auditors examined the invoices to be sure they represented the items in question. For instance,
for each item, they looked to see if the information on the invoices (such as vintage and office
location) corresponded with the information listed on the CPR. The auditors considered the
quantity listed on the invoice with the quantity recorded in the CPR. and compared the material
cost billed with the material cost recorded in the CPR. When the evidence showed that the
recorded cost was the same, but the quantity appeared to be overstated. the auditors found the
evidence was probative that an error had likely been made in the quantity listed on the CPR. and
re-scored the items accordingly in the companies' favor.

The auditors did not find source documentation sufficient where the information on the
invoices did not match the descriptions and/or the costs of the equipment listed in the CPRs. In
these cases, the initial scorina derived from the physic:aJ inspections wu not cbaqed. In cases
where the companies provided non-source documentation, I.g, internal documents that were not
contemporaneous with the equipment purtbase or installation, the auditors generally found the
evidence was inadequace and not sufficient to warrant a re-scorinl. In both of these cases, the
auditors detennined that the companies' additional evidence was not adequate and convincing
p'roof of a quantity error on the CPR related to the particular items under review.

Where a carrier provided some indication that the CPR contained errors concerning the
number of items on a CPR reco~ but presented no adequace or convincina sourte
documentation, the auditorS used cost information in the CPR to determine whether quantity t

errors existed in the CPR. For each item where the quantity stated on the CPR was
'questionable, the auditors determined. as accurately as possible, the cost of that item (on a per
unit basis) and evaluated whether the cost stated on the CPR (on a per unit basis) was accurate.
To detennine the per unit cost of the item in question, the auditors c:aJculated the average cost
of the same model of equipment (i.,., equipment type, manufacturer, and vintage) for all such
items listed on the CPR. If the cost recorded on the CPR for that item (on a per unit basis) was
substantially higher than the average cost of that item, it appeared that the quantity on the CPR
may have been incorrect. Thus. in cases where the recorded cost fully appeared to support a
lesser quantity than recorded, the auditors generally re-scored the "not found" designation.

Interim Retirem,nts. Source documentation also led to changes in scoring where
there was adequate and convincing evidence of recent retirements. In some cases, the companies
claimed that the items of equipment were retired between the date the CPR listing was printed
and the date of the on-sice inspection. In the cases where the company demonstrated, through
source documents, that the items had, in fact, been retired during the interim period, theinitial
"not found" designations were re-scored in the companies' favor. Generally, claims ofequipment
retirement during the interim period between the CPR printout and the audit field work were
found to be an adequate basis for re-scoring when the document flow demonstrated the usual
procedures for retirement. For this purpose, the auditors found probative evidence existed where
carriers provided a telephone equipment order ("TEO") and a confirmation of removal by
technicians. Generally, this documentation reflected dates of removal authorization (usually,
around the time of the audit) and authorizing signatures.
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Carrier-provided documentation for interim retirements was not always adequate to
warrant re-scoMI. In some cases, the carner provided an invoice for an item categorized as "not
found. II Generally, such invoices demonstrate only that the item had been purchased, and is not
proof that an interim removal or retirement had occuned. In some cases. carriers provided
documentation that showed a removal had taken place long before the audit work. such that the
item should not have been listed on the CPR. The auditors found this documentation supponed
a conclusion that the item was not found to be in service. In some cases, the carners provided
a document that indicated that a retirement or removal had occurred, however, no further
documentation or evidence was provided that reflected dates of removal or authorizing signatures
(i.t., the TEO). In these~ the auditors found that documents that simply showed that a
retirement was made at or around the time of the audit, without more probative evidence. such
as a TEO. were not probative evidence sufficient to suppon a claim of interim retirement or
removal. Rather. this type of documentation indicated possible discrepancies in the companies'
retirement practices. In these cases, without proof that an interim retirement or removal had
occurred, the auditors found no changes in scoring were wamnted.

In all cases where a request to re-score an item was made based on a claim that the item ,
had been retired or removed between the time the CPR list for audit was printed and the auditor's
on-site physical inspection, the auditors required evidence demonstrating that the item had been ..
removed in the interim. When the evidence was adequate and convincing, the auditors made a
change; when it was not, the auditors did not make a change.

b) Engineering Drawinp: There were instances during the field audit where the
company claimed a panicular item could not be seen because it was inside another item
(embedded items). If the company representative provided evidence (t.g., an engineering
drawing or a manufacturer schematic) demonstrating that this was true. the auditor classified the
',,,':'1'\ as "found." If no such evidence was provided during the field audit, but a credible claim

is :nade that the equipment was embedded in other equipment presenL the item was scored as
...:lverified." (Generally, a claim was considered credible if the other equipment listed for the

same frame was found to be in place as listed.) After the field audit, companies submitted
evidence that items scored as "unverified" were embedded, and by design, functioned within other
equipment. If the companies provided documentation (t.g.• an engineering drawing or
manufacturer schematic) that showed that an item initially scored as "unverifie~" functioned by
design within another item listed on the frame. the item was re-scored as "found." If the
evidence was not conclusive, or if no evidence was provided, the item remained scored as
"unverified." In no case where a credible claim was made that an item was embedded was the
item scored as "not found" or included in the evaluation of the cost of "not found" items.

For further information. please contact Andrew Mulitz, at (202) 418-0827 (voice). (202) 418-0484
CITY).

Action by the Chief, Accounting Safeguards Division, Common Carrier Bureau, FCC.
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July 12, 1999

8ELLSOUTH
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Mr. Andrew S. Fishel
Managing Director
Federal Communications Commission
445 1201 Street, S.W., Room l·Cl44
WashingtOD, D.C. 20554

:Re:

PLEASE DATE-ITAMP
RECelv8.tD RETURN

JUl121999

FIDIIAL cnw......l1lMIS ,.".....MlCI.M-..
MCl WorldCom Freedom ofInfonnadOD Act Request
CC Docket No. 99-117, ASD FUe No. 99-22

Dear Mr. Fishel:

BcllSouth Corporation and BellSouth Telec:ommuniQlions, Inc. (UBellSouth") hereby
oppose the Freedom of Information Act ("FOIA'') Request ("Request") filed by MCI
WorldCom, Inc. (UMCI'') on June 22,1999, seeking public access to documents submitted to the
Commission by BellSouth in connection with a Commission audit ofBellSouth's Continuing
Property Records ("CPR"). BellSouth also opposes MCI's request for access to certain work
papers authored or compiled by the Accounting Safquards Division ("ASO"), but requests in
the alternative that ifMCI is granted access to these documents, BellSouth be granted equal
access.

Mel requests pUblic disclosure ofUany materials that the RBOCs have submitted to the
[ASD] to explain why hard-wired COE equipment items were not found by the auditors or to
support claims that items in the audit sample should be 'rescored'." Request at 1. MCI also
requests public disclosure of "audit work papers generated by ASD staffduring the course of the
audits that show or support the itcm-by-item scorini of the items in the audit sample." Finally.
MCI requests that the Commission "disclose the CPR detail (vintage, description, etc.) for any
items :scored 'partially found.' 'not found,' or 'not verifiable' at any time during the audit
process." Request at 2.

BellSouth demonstrates below that MCl's Request must be denied. The Managing
Director is under no legal compulsion to make public the audit information requested by MCI.
MCI is requesting that the Managing Director take the unprecedented action of releasing raw
audit information that is clearly exempt from disclosure under the FOIA and the Commission·s
Rules without the slightest justification for changing the Commission's longstanding policy of
protecting audit infonnation from public disclosure. Mel's so-called "public interest" showing
is spurious. The infonnation sought is not even relevant to any issue in the captioned

JUL 14 1999 17:21 2024634138
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proceeding. 1berefo~ MCI's Reque~ should be denied by the~~g~ Director out o~hand.
By submitting this opposition at this tune, BellSouth does not waive Its nghts UDder Section
0.461(i) of the Rules.

1. The Commission is not legally obligated to release the requested infonnation.

The Freedom of InfozmarioD Act, S U.S.C.A. § SS2, generally requirN releuc of
infonnation in the possession offederal agencies upon request to a member ofthe public. There
are certain express exceptions to the disclosure requirement, three ofwbich are controlling here.
Section SS2(b) provides. in pertinent part:

(b) Thil section does not apply to matters that If&-

(3) specifically exempted from disclosure by statute (other than
section SS2b ofthis Title). provided that such statute ..• refers to particular types
ofmatters to be withheld;

(4) trade secreta and oommercial or financial information obtained
from a person and privileged or confidential;

(5) inter-agency or intra-agency memorandums or letters
which would not be available by law to a party other than an asency in litigation
with the agency; ...

Section 220(1) of the Communications Act prohibits disclosure by any Commissioner,
officer or employee of the Conunission of"any fact or information which may come to his
knowledge during the course of examination ofboo1cs or other accounts, as hereinafter provided,
except insofar as he may be directed by the Commission or a Court." This is specific statutory
authority ,ufficient to exempt audit information from discloS'W'e under Section 552(b)(3).

The Commission's regulations implementing the FOrA are contained in 47 C.F.R. §
0.441 et seq.. 47 C.F.R. § 0.457 is entitled "Records not routinely available for public
inspection." Included are Nles implementing FOIA Exemptions 3. 4. and 5. Specifically,
Section 0.4S7(d) implements Exemptions 3 and 4. Section 0.4S7(e) implements Exemption S.
As shown below, the BellSouth documents requested by Mel are exempt from disclosure under
Section 0.4S7(d). The ASD work papers are exempt from disclosure under Section 0.4'7(e).

A. Exemption 3 and Section 0.4S7(d)(lXiii) authorize rejection ofthe Request.

The Commission's Rules are unequivocal. Under Section 0.457(d)(l)(iii), "Information
submitted in connection with audits, investigations, and examination of records pursuant to 47
U.S.C. § 220" are "not routinely available for public inspection." "A persuasive showing as to
the reasons for inspection will be required in requests for inspection ofsuch materials submitted
under §O.461." 47 C.F.R. § 0.457(d)(1). As discussed below, MCI's Request falls woefully
short of this standard. Therefore, the Managing Director is legally authorized to reject MCl's
Request out ofhand.

2
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B. Exemption 4 and Section 0.4S7(d)(2) also authorize non-disclosure.

Be11South's docwnentl ue &110 exempt from disclo.ure under Exemption" and Section
O.4S7(d)(2) oftbe Rules. Because the requested documents were submitted in connection with
an audit, and are Usted in Section O.4S7(d)(l)(iii), BellSouth was not required to file a request for
non-disclosure under Section 0.459 ofthe Rules. Nevertheless, as demonstrated below. the .
documents in question also qualify for non-disclosure under Section O.4S7(d)(2) because
"commercial, financial or technical data which would c:ultomarily b. Suuded from competitors .
. . will not be made routinely available for inspection; and a persuasive showina as to the reasons
for inspection will be required in requests for inspection submitted UDder § 0.461." BellSouth's
documents clearly meet the standard for non-disclosure and Mel's Request falls far short of
meeting the "persuasive showing" needed to justify disclosure of such documents.

C. Exemption Sand Section O.4S7(e) protect the ASO worle papers from disclosure.

The Managing Director is expressly authorized to reject MCl's Request for access to the
ASD statrs work papers pursuant to Exemption Sand Section O.4S1(e), which provides that:

... the work papers ofmembers of the Commission or its staft'will not be made
availahle for public inspection, except in accordance with the procedures Nt forth
in § 0.461. Only ifit is shown in a request under §~.461 that such a
communication would be routinely avallable to a private PartY through the
discovery process in litigation with the Commission will the communication be
made available for public inspection. Normally, such papers are privileged and
not available to private parties through the discovery process, since their
disclosure would tend to restrain the commitment of ideas to writing, would tend
to inhibit communication among Government persoMel, and would, in some
cases, involve premature disclosure oftheir contents.

MCl has made no attempt whatsoever to demonstrate that disclosure ofthe staff's work papers is
authorized under this standard. Therefore, this portion ofMCl's Request must be rejected by the
Managing Director. However, ifthe Managing Director releases the staff's work papers to MCl,
BellSouth requests that it be provided with equal access to these documents. BellSouth is the
party that was audited by the sta1f, and BellSouth is the party that is potentially subject to an
enforcement proceedine as a result of the audit. Therefore, BellSouth has a superior interest to
that ofMCl in having access to the staff's work papers if they are released in the captioned
proceeding. BellSouth also reserves its right to seck access to the staft' auditors and their work
papers should an enforcement proceeding be commenced by the Commission.

BellSouth bas demonstrated above that the Managing Director is authorized to
reject MCl's Request at this stage ofthe proceeding as a matter oflaw. The Commission
is clearly authorized to withhold the rcc:ords requested by Mel ftom publie inspection. In
such circumstances, under Section 0.461(£)(4) ofthe Rules, "the considerations favoring
disclosure and non-disclosure will be wejghed in light ofthe facts presented." A

3
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"persuasive showing as to the reasons for inspection 'oNill be required.... tI by the
proponent ofdisclosUre. 47 C.P.R. § O.4S7(d)(1) and (d)(2). MCI baa made no IUCh
showing.

II. Mel has utterly failed to justity release ofthe requested documents.

Mel bears the burden ofdemomtratina that disclosure ofthe requested
documents will serve the public mterest It hu unerly failed to make such a showing.
MCl begins by usertinS BellSouth's services "are not subject to .ianifioant competition."
Request at 3. MCl's bald wertion is patently ridiculous. BeIlSouth'. i.ntraLATA toll
service revenues have declined more than 40% over the last five years, from SI.2 billion
in 1994 to $713 million in 1998. Most ofthat decline is due to competition from
interexchange carriers like MCI and AT&T. Competitive Local Excbanse Camers
C"CLECs") now provide over a miUion access linea in the BellSouth region. BellSouth
faces intense competition from numerous CLECs operating on both. facilities and resale
basis.

Mel next argues that releue of the requested infonnation would not cause
BellSouth "substantial competitive hann." Request at 3. "Substantial competitive hann",
however, is not the S1andard stated in the Rules. Rather, the standard is whether the
information Is ofa type "which would custOmarily be guarded ftoom competitors." 47
C.F.R. § O.4S7(d)(2). The raw audit data requested by MCI clearly meets this standard.
BellSouth does not disclose its CPR to competitors. . --

In any event, the detailed information requested by Mel is competitively sensitive. The
requested documents contain detailed information that would disclose negotiated prices paid for
specific types of equipment from various vendors. Disclosure of such information would give
competitors insight into BelJSouth's ability to negotiate prices for c'luipment with vendors, and
could impair future negotiations. Location specific detail ofcentral office invesnnent could also
allow Mel and other competitors to target specific locations for competitive entry based on the
age and capabilities of BellSouth·s equipment.

Mel also fails to show how release ofthe requested information would serve the public
interest. MCI claims that it needs access to detailed "scoring" information in order to comment
on Issue 2 in the pending Notice ofInquiry ("NOI"). However, Issue 2 relates to "the validity
and reasonableness of the methodology used by the Bureau's auditors in detatmining whether to
rescore or modify a finding..." NOI at 16. The Commission did not ask for comments on the
accuracy ofthe scoring performed by the auditors. As Mel concedes, the Bureau released a
Public Notice on April 7,1999 describing the methodology and procedures employed to respond
to claims by BellSouth and other audited carriers that its scoring was incorrect. Request at 2.
That is all that Mel needs to address the issue presented in the NOr. The detailed infonnation
requested by MCI is simply irrelevant.

The details ofthe scoring of individual items might be relevant in an enforcement
proceeding. The purpose of the NOI, however, is to determine whether or not to initiate an
enforcement proceeding. If no enforcement proceeding is initiated, there will be no need to
litigate the accuracy ofthe scorini by the auditors. MCI's request is at best premature. It falls

4
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f4: short of the comp.ellina public interest showing required to overcome the Commission's
iongstandina policy of keepina audit information c:on:fidential.

l!l. The Commission should follow its policy ofkecpiy audit data confidential.

Less than a year ago, the Commission conducted a comprehensive review of its policy
concerning treatment of confidential information submitted to the Commission. In the Matter of
Examination ofCwTent Policy Concerning the Treatment ofConfidential InfonnatioD Submined
to the ConunissioD, GC Docket 96-55, Report aDd Order, 13 FCC Red 24816, releued August
4, 1998. In that proceeding, the Commission ctiscussed what would constiNte a'~ive
showing" justitYiDg the release confidential information in the possession of the Commission.
The ConunissioD stated:

[T]he Commiuion generally bas exercised itt discretion to releue publicly
infomation falling within FOIA Exemption 4 oaly in vrf limited circumstances.
such as where I party placed its tinaDctal condition at issue 1D a CommissJon
proceeding, or where the Commission has identified a compelling public interest
in disclosure. Report Ind Order at 18, 13 FCC Red at 24822.

The Commission reiterated that the '-requester of such infonnation should continue to bear the
burden ofmakiDc I persuasive showin. as to the reasons for inspection when access to
confidential information is sought."" Report IDd Order at' 19. 13 FCC Red at 24831. With
regard to audit information, the Commission reiterated its "longstanding policy oftreating
infonnation obtained from camers during audits as confidential." Repon and Order at' 54, 13­
FCC Rcd 24848. The Commission stated:

Carriers have a legitimate interest in protecting confidential infonnation, and we
agree that disclosure could result in competltive Injury to those who provide such
information to the Commission. This policy is also designed to enhance the
efficiency and integrity of our audit process by encouraging carriers to comply in
good faith with Commission requests for information. Moreover, the
Commission considers audit reports to be internal agency docwnents that.
consistent with FOIA Exemption S, generally should not be disclosed to the
extent they present stafffindings and recommendations to assist the Commission
in pre-decisional deliberations. Since we are able to make a finding that audit
materials received from carriers generally fall within FOIA Exemption 4. and as
an indication ofthe importance we place on upholding the confidentiality ofthese
materials, we will amend Section 0.457 ofour rules to indicate that information
submitted in connectiGD with audits, investigations and examination of records
will not routinely be made available for public inspection. Report and Order at
~ 54, 13 FCC Rcd at 24848.

In this ease, the Commission has already weighed the facton for and against disclosure
and has determined that the proper balance was to release the staft"s audit report and the caniers'
responses thereto. Mel's request, however, seelcs to have the Managina Director take the

.unprecedented step ofreleasing raw audit documents and staffwork papers. The Managing
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Director should cons.ider takina such a step only in the most compelling of circumstances.
MCl's showing does not come cloK to meeting that stAndard.

MCl's Request does not even address the Commission's concern about the impact of
disclosure on the efficiency and integrity of the audit process. As the Commission has
repeatedly noted, the audit process relies upon and receives the fUll cooperation of the audited
companies. As stated in Paragraph S I of the Notice leading 10 the R.port aDd Order: .

The Commission has held that the public disclosure ofdata gathered in an audit
is likely to impair its future ability to obtain such data because while the
Commission could rely on compulsory process to obtain the desired materials,
such measures would involve significant expense and delay. The Commission
has also recognized in this regard that although the information gathering process
thaz takes place during an audit begins With a eeneral inquiry that presents an
opportunity for a very selective response by the carrier, carriers have been very
cooperative, not only permittine examination ofcompany records, but also
allowing employee interviews aDd prepariq DeW documents. The Commission
has also recognized that ifaudit materials were routinely disclosed, it would be
likely that volW1Wy assistaDce in providing information would diminish,
especially since the audits do not present the expectation ofa eovernment­
bestowed benefit on the camero In the Matter ofExamination of Current Policy
Concerning the Treatment of Confidential Information Submitted to the
Commission, CC Docket No. 96-55, Notice of Inquiry and Notice ofProposed
Rulemaking, PCC 96-109, released March 2', 1996 at 1'1.

The Commission's policy in this regard goes back more than a decade. See, e.g., Scott J
Rafferty,S FCC Red 4138•• 5 (1990). emphasizine the Commission's settled policy of not
disclosing raw audit data. It should not be ovenurned by the Managing Director in this case.
The present audit is a perfect example. BellSouth believ.s that it is no overstatement to say that
the ASD audit staffcould not have perfonned the CPR audit without extensive cooperation and
assistance from BellSouth. In providing that cooperation and assistance, BellSouth operated
Vw'ith the full expectation, based on long history as well as the recent Report and Order, that the
documents provided to the Commission would not be made public. If that expectation is
destroyed in this proceeding, aenSouth \\'ill b. forced to view 1iJture audits as possible
precursors to litigation. In the absence ofan expectation ofconfidentiality, the appropriate
litigation strategy would be to respond very literally to an auditor's inquiry.

IV. The Commission should not release audit data pursuant to a protective order.

As an alternative to public release ofBellSouth's docwnents, MCI requests that the
Commission could issue A protective order limiting a~ess to and use of the infonnation.
Request at 4. The Commission should deny this request. First, use of a protective order should
not be considered unless and until the Commission determines that it is appropriate to release
raw audit data. As shown above. the Commission should not do so in this case. Second, release
ofraw audit data SUbject to a protective order does not address the damage that would be done to
the audit process if carriers cannot be confident that the data they submit to the Commission
during an audit will be kept confidential and not disclosed to a competitor, even pursuant to a
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protective order. 11)Jrd, MCI does nol explain how it could use the data in this proceeding
without violatina the protective order. The Conumssion would have to establish separate tilines
for public and private versions of comments in this proceeding. The Commission has generally
refused to take IUCh Itep' in rulemakinl or Notice ofIn'lWry proceedinl', S." ~.8.• Report _ad
Order,' 44.

V. Conclusion.

The ManqiD8 Director hal clear lela! authority to deny Mer. ReqUMt. Mel has not
demonstrated that the public interest would be served by granting its request. The Managing
Director should not abandon years otconsistent Commission policy by orderin, the release of
raw audit infonnation and staffwork papers. If the Managing Director abandons precedent and
undercuts settled expectations. the Commission's future audit capability could be severely
damaged.

A~ ofthis opposition ia being served on Mary L. Brown. Senior Polley CotmseJ, at
MCI.

Sincerely.

~K~~/l")r:
. M. Robert Sutherland

cc: Chris Wright
Lisa lama
Ken Moran
Andy Mulitz
CliffRand
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SELLSOUTH

........ c.,.UI..
SuItt ,.
"55 , ..c.... 5 N.£.
AlIaIftl. G.III 10

August 3, 1999

Mr. Christopher J. Wriaht
General Counsel
Federal Communications Commission
445 12mStreet, SW - The Ponals
Washington, D.C. 20554

ReCElveo
AUG 31999--.......--..~~ ....= ...-.,
._~ db

Dear Mr. Wright:

Re: Review ofFreedom ofInformation Action
Control No. 99-163; CC Docket No. 99·117

BellSouth Corporation ("BellSouthj hereby seeks full Commission review ofthe
July 27, 1999 Letter Ruling ("Letter Rulingj ofthe Common Camer Bureau ("Bureau")
granting a Freedom ofInfonnation Act ("FOIAj Request ("Requestj by MCI
Telecommunications Corporation ("MClj for access to raw audit data submitted by
BellSouth in connection with the Commission's Continuing Property Records ("CPRj
audit. The letter ruling also grants Mel access to workpapers prepared by the
Commission's audit sta1f. This request for review is submitted pursuant to Section
0.461 (i) of the Commission's Rules.· As shown below, the Letter Ruling violates an
unbroken string ofCommission precedents. It also is contrary to recent rulemaking
action codH),'ing the audit exception to the FOIA. It fails to apply the standards set forth
in the Commission's rules. And as this Commission and the courts have recognized in

I The letter ruling purports to deny BeUSouth·s "requests for confidentiality, pursuant to
Section 0.459(g) of the Commission's rules." Letter Ruling at 5. BeUSouth did not
submit a request for confidentiality under Section 0.459 ofthe Rules. As BellSouth
explained in its July 12, 1999 opposition to MCl's FOIA request, the audit data submitted
by BellSouth is exempt from mandatory disclosure pursuant to Section O.457(d) ofthe
Rules. Therefore, BellSouth was not required to justify non-disc:losure under Section
0.459 of the Rules. The Letter Ruling therefore denied a request that BellSouth did not
make. The staff informed BellSouth that because the Letter Rulin& was grounded in
Section 0.459(1) of the Rules, BellSouth's Application for Review was due five business
days after the ruling. BellSouth strongly disagrees with this interpretation ofthe Rules.
BellSouth's right to review is grounded in Section O.461(i) ofthe NIcs, which provides
ten business days to seek review ofa stafforder granting a FOIA request. Out ofan
abundance ofcaution, BellSouth is filing this Application for Review within flye
business days after the Letter Ruling.

~~-------_ .. ---------------



prior rulings, it will severely damage the Commission's ability to conduct future audits.
It does aU these things in the factual context of an information request that is not even
relevant to the underlying proceeding in which the information will purponedly be used.
The Commission should overrule the unfortunate policy choices made by the Bureau and
deny MCl's FOlA request. .

I. Introduction.

Durin& 1997 and 1998, the Accounting Safeguards Division \'ASD") ofthe
Common Canier Bureau conducted an audit of BellSoutb's CPR. Tbe ASD iDvited
BellSouth to request rescorina ofany items where BellSoutb disqreed with the sta1rs
scoring. BellSouth responded with a binder ofbKkup materials sUPportiDa its request for
rescoring. In December, 1998, the ASD provided BellSoutb with. draft audit report and
invited BellSouth to respond. On March 12, 1999 the Commission issued an order
releasing the ASD's audit report and BellSouth's response to the public. ASD File No.
99-22. On April 7, 1999 the Commission released a Notice oflDquiry ("NOI"), CC
Docket No. 99-117, which invited public comment on the audit report and BellSoutb's
response thereto. The NOI, among other things, souabt comment on Issue No.2: "[T]he ~

validity and reasonableness of the methodoloi)' used by the Bureau's auditors in
determining whether to rescore or to modify a tindiD& dW'iDa the field audit that
equipment was 'not found'." At the same time,~ Bureau released a Public Notice, DA
99-668, that described in detail the methodology used by the Bureau in deciding whether
or not to rescore items that were "not found" during the field visit.

On June 22, 1999, MCI filed a FOIA request. MCI requested access to "any
materials that the RBOCs have submitted to the [ASO] to explain why hard-wired COE
equipment items were not found by the auditors or to support claims that items in the
audit sample should be 'rescored'." Request at 1. MCI also requested public disclosure
of "audit work papers generated by ASD staffduring the course ofthe audits that show
or support the item-by-item scoring of the items in the audit sample." Finally, Mel
requested that the Commission "disclose the CPR detail (vintage, description, etc.) for
any items scored 'partially found,' 'not found,' or 'not verifiable' at any time during the
audit process." Request at 2. On July 12, 1999, BellSouth filed an opposition to Mel's
FOIA request. On July 27, 1999 the Bureau issued its Letter Ruling granting MCI access
to the raw audit data submitted by BellSouth and to the Staff's worl-papers dealing with
the rescoring request, subject to a protective order.

II. The Letter RuliDS.

The Letter Ruliq asserts that the release ofaudit materials "satisfies the
compelling interest ofproviding parties access to the information in issue so that they
have a reasonable opportunity to comment on NOIIssue No.2." Letter Ruling at 2. It
alleges that "the specific question raised in our NOI concemin& the ASO auditors'
rescoring process can only be answered by allowing parties interested in filing comments
to review this material." Id. It claims that since the release is discretionary, "it does not
serve as precedent for future requests under FOlA or otherwise." Letter Ruling at 3. It
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claims that allowing release through a protective order can ameliorate any potential
competitive harm to BellSouth. Letter Ruling at 2.

III. The information sought by MCI is not needed to respond to Issue No.2.

The only reason liven by the Bureau in the Letter Ruling for releasina the raw
audit information requ~ by MCI is the repeated assertion that Issue No.2 "can only
be answered by allowing parties interested in filing comments to review this material."
Letter Ruling at 2-3. However, neither MCI nor the Bureau attempts to demonstrate that
this assertion is trUe.

Issue No.2 sought comment on: "The validity and reasonableness ofthe
methodology used by the Bureau's auditors ...." NOt at 3. Thus. the only issue as to
which comment was sought related to the methodololY used by the Bureau. not the
accuracy of the individual scori.Da decisions made by the auditon. To facilitate public:
comment on Issue No.2, on the same day the NOI wu released the Bureau released a
Public Notice, "The Accounting Safeguards Division Releases Information Conc:emina
Audit Procedures for Consideri.Da Requests by the Reaional Bell Operating Companies to .
Reclassify or "Rescore" Field Audit Findings ofThea Continuina Property Records",
DA 99-668 (reI. April 7, 1999). That document set forth in detail the methodology
employed and the facton considered by the Bureau in evaluating requests for rescorina.
The Public: Notice is more than sufficient to allow interest parties to comment on the
validity and reasonableness of the methodology used by the staff in deciding whether to..~

reclassify individual items.

In its FOIA request, MCI's entire justification for seekina access to the raw audit
data requested is contained in a single sentence: "In order to address the issue of whether
the rescoring methodology used by the Bureau auditon was valid and reasonable,
interested parties must be able to examine, on an item-by-item basis, the auditors' scoring
decisions and the material the RBOCs submitted in support oftheir requests to 'rescore'
an item." Request at 2. MCI makes no attempt to demonstrate the truth of this assertion.
Why is it necessary to evaluate hundreds of individual scoring decisions in order to
comment on the validity ofthe methodology employed by the auditors? Neither MCI nor
the Letter Ruling says. Why is the Commission attempting to rely on a third party to
determine if the staffauditors made correct judgmental audit decisions, especially when
that third pany is a competitor that stands to benefit ifany enforcement action is taken
against BellSouth?

The Letter Ruling orders the release ofsignificantly more information than is
necessary to address the scoring decisions referenced in Issue 2, and significantly more
information than MCI requested. Issue 2 of the NOI asks for comment on the
methodology used to classify items as "Dot found". In BellSouth's case, that is 116
items. MCI expanded the request to ask for the data pertaining to items scored "partially
found","not found" or "not verifiable". Request at 2. This expanded the universe to 21S
items in BellSouth's case. MCI specifically acknowledged that it was requesting CPR
detail for "at most, approximately 300 items for each RBOC." "Request at 3. The Bureau,
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however, ordered the release of CPR detail"ofall sampled items and all undetailed
investment." Protective Order, para. l(c)(i). This amounts 10 1152 items for each Bell
company. Thus, the Lener Ruling thus orders the release ofmore than five times the
infonnation requested by MCI and more than ten times the information that was
identified in Issue 2.

This is a NOI, not an enforcement proceeding. If, at the end ofthis proceeding,
the Commission determines that no enforcement proceedings are justified, the validity of
the individual scoring decisions will never become relevmt. Ifenforcement proceedinp
are initiated, then and only then will individual scorina decisions become relevant. It is
entirely inappropriate for the Commission 10 depart from In unbroken string of
precedents regarding the confidentiality of raw audit data by panUna MCl's request in
this proceeding.

IV. Release of raw audit data in unprecedented.

In an unbroken string of decisions going back a decade, the Commission bas
consistently refused to release raw audit data in response to FOlA requests.2 The
Commission recognized three reasons why audit material should not be released: 1)
Audit material is exempt from disclosure under the FOlA, so the Commission is under no
legal obligation to release audit information; 2) carriers have an expectation ofprivacy in
audit materials, and release ofaudit information would breach that expectation of
privacy; and 3) if the expectation ofprivacy is breached, the Commission's ability to _"
conduct future audits efficiently will be impaired. In the rare case when the Commission
has found that the public interest requires the release of audit information, the
Commission has limited the information released to only summary information or the
audit report itself.

Less than a year ago, the Commission conducted a comprehensive review of its
policy concerning treatment of confidential infonnation submitted to the Commission. In
the Matter ofExamination ofCWTCnt Policy Concerning the Treatment ofConfidential
Infonnation Submitted to the Commission, GC Docket 96-55, Report aad Order, FCC
98-184, released August 4, 1998. In that proceeding, the Commission discussed what
would constitute a "persuasive showing" justifying the release of confidential infonnation
in the possession ofthe Commission. The Commission stated:

[T]he Commission generally has exercised its discretion to release
publicly information falling within FOIA Exemption 4 only in very
limited circumstances, such as where a party has placed its financial
condition at issue in aCommission proceeding, or where the Commission

2 See, e.g., Scon J. Rafferty, 5 FCC Red 4138 (1990); Martha H Plan, 5 FCC Red 5742
(1990); DavidJ. Stone,., SFCC Red 6458 (1990); Natio1llll bchange Carriet'
Association, 5 FCC Red 7"48 (1990); GTE Telephone Operating Companies, 9 FCC Red
2588 (1994); The Bell Telephone Operating Companies, 10 FCC Red 11541 (1995).



has identified a compelling public interest in disclosure. Repon aDd
Order at' 8.

The Commission reiterated that the "requester of such information should continue to
bear the burden ofmaking a persuasive showing as to the reasons for inspection when
access to confidential information is sought."" Report aDd Order at' 19. With regard
to audit infonnation, the Commission reiterated its "longstandinl policy of treatina
infonnation obtained from carriers during audits as confidential." Repon aad Order at
'II 54. The Commission stated:

Carriers have a legitimate interest in proteetinl confidential information,
and we agree that disclosure could result in competitive injury to those
who provide such information to the Commission. This policy is also
designed to enhance the efficiency and integrity ofour audit process by
encouraging carriers to comply in lood faith with Commission requests
for information. Moreover, the Commission considers audit reports to be
internal agency documents that, consistent with FOIA Exemption 5,
generally should not be disclosed to the extent they present staff findings
and recommendations to assist the Commission in pre.decisional
deliberations.. Since we are able to make a findina that audit materials
received from carriers generally fall within FOIA Exemption 4, and as an
indication of the imponance we place on upholding the confidentiality of
these materials, we will amend Section 0.457 ofour rules to indicate that
infonnation submitted in connection with audits. investiaations and
examinations of records will not routinely be made available for public
inspection. Repon aad Order at , 54.

In this case, the Commission has already weighed the factors for and against
disclosure and has determined that the proper balance was to release the stairs audit
repon and the carriers' responses thereto. The Letter Ruling ignored that choice by the
Commission. The Letter Ruling also violates the Commission's Rules by failing to
require MCI to make a "persuasive showing as to the reasons for inspection...... 47
C.R.F. Sec. O.457(d)(2). As shown above, MCI has not even shown how the requested
material is relevant to its comments on the NOI.

V. Release of raw audit data is not required by law.

The Letter Ruling concludes that the Commission is under ne legal obligation to
grant MCI's FOIA request. In this regard, the Bureau is clearly correct. The Freedom of
Information Act, 5 U.S.C.A. § 552. generally requires release of information in the
possession of federal agencies upon request to a member ofthe public. There are certain
express exceptions to the disclosure requirement, three ofwhich are controlling here.
Section 5S2(b) provides, in peninent part:

(b) This section does not apply to matters that are-
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(3) specifically exempted from disclosure by statute (other
than section SS2b of this Title), provided that such statute ... refers to
particular types of matters to be withheld;

(4) trade secrets and confidential or financial information
obtained from a person and privileged or confidential;

(S) inter-agency or intra-agency memorandwns or letters
which would not be available by law other than an lIency in litisation
with the agency; .. '.

Section 220(f) of tile Communications Act prohibits disclosure by my
Commissioner, officer or employee of the Commission of"my fact or information which
may come to his knowledge during the course of examination ofbooks or other accounts,
as hereinafter provided, except insofar as he may be directed by the Commission or a
Court." This is specific statutory authority sufficient to exempt audit information from
disclosure under Sectiou-SS2(bX3).

VI. Release or raw audit data is • poor policY choice.

Having concluded that release ofthe information requested by MCI is purely
discretionary, the Letter Ruling then makes the following incredible statement: "Because
the release ofthis information is discretionary, it does not serve as precedent for future
requests under FOIA or otherwise." Letter Ruling at 3. The most charitable thing that
can be said about this statement is that it is incredibly naIve. The Letter Ruling orders the
release of raw audit information on the unsupported claim by MCI that the information
requested is necessary to prepare its comments on Issue No.2. As shown above, the
information requested is not even relevant to the question posed by the Commission in
Issue No.2. Furthennore, the Bureau did not follow the Commission's rules and require
Mel to make a "persuasive showing" as to its need for the requested infonnation.

The Letter Ruling also makes it clear that the Bureau made no attempt to weip
the hann to the carrier caused by the release ofthe requested information against the
potential benefit that would accrue from giving MCI additional information to assist in
preparing its comments on the NOI. Indeed, the Letter Ruling concedes that the Bureau
did not even examine the docwnents in question prior to ordering their release.3 In
essence, ~"hat the Letter Ruling does is make discretionary release ofaudit information
standardless. This is the worst possible precedent imaginable. In future audits, BellSouth
and all other camers will have to presume that its confidential information is subject to
release to its competitors merely for the asking.

As the Commission has clearly recognized:

In the context ofCommission audits, ... disclosure of ...raw data would
likely impair our infonnation-gathering abilities.... [T]he audit process

J Letter Ruling at 3: "Due to the volume and nature ofthe audit material in issue, without
a line-by-line analysis, we cannot presumptively conclude that none ofthe requested
materials fall under the ambit ofExemption 4." .
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depends largely on the cooperation of camers who generally have been
willina, upon Commission request, to permit examination of existina
documents, create new documents and allow employee interviews in the
belief that such information will not be disclosed.... [T)he cooperation of
carriers is essential to an efficient and productive audit If raw data
submitted by carriers is disclosed, it is likely that such voluntary assistance
will diminish, especially since the audit process does not present the
expectation ofa aovemment-bestowed benefit'"

The present audit is a perfect example. BellSouth believes that it is· no overstatement to
say that the ASD audit staffcould not have performed the CPR audit without the
extensive cooperation and assistance ofBellSouth. In providiDa that cooperation and
assistance, BellSouth operated with the full expectation, bued OD long history as well as
the recent Report aDd Order, that the documents provided to the Commission would not
be made public. Ifthat-expectatioD is destroyed in this proceectiDI, BellSouth will be
forced to view future audits as possible precursors to litiptioD. In the absence ofan
expectation of confidentiality, the appropriate litiptioD strateI)' would be to respond very
literalJy to an auditor's inquiry, to decliDe to create DeW documents at the request of the ~

auditors, and to deny access to subject matter expens to assist the auditors. The
CommissioD should carefully consider the full implications of the change iD policy
created by the Letter RuliDa.

vn. A protective order is Dot sufficient to protect BellSouth and its vendors.

The Letter Ru1iDg asserts that because the raw audit information will be released
subject to a protective order, such disclosure Mameliorates any alleged threat of
competitive injmy to any RBOC...." Letter Ruliq at 4. M shown above, threat of
competitive injmy is only one factor in the CommissioD's analysis. Indeed, the threat of
disclosure of raw audit information to a competitor will change the way camers approach
future a~dits, with or without a protective order. In any eveDt, the Bureau is wrong if it
thinks a protective order will adequately protect BellSouth. The information beiDa
sought by Mel includes Dot only confidential and proprietary information of BellSouth,
but also confidential and·proprietary information ofBellSouth's suppliers and vendors.
Almost without exception BelISouth's contracts with vendors and suppliers includes
obligations to keep such infOrmatiOD confidential and in most cases cannot be released
without the vendor or supplier's written conseDtS AccordingIy, the staff's decision to
release the infonnatioD requested by MCI would place an administrative burden OD

4 Scan J. RajJerry, 5 FCC Red 4138, pIlL 5 (1990).
sThe contracts cover various vendors over several time periods, thus it would be
inefficient for BelISouth to attempt to provide the contractual language from each of the
potentially affected vendor agreements. Most ofthe agreements, however, contain a
"Survival ofObligatioDS" clause that requires the parties to comply with certain
obligations, such as confidentially, after the term ofthe agreement bas expired. Thus,
BellSouth continues to be contractually 'obligated to keep such infOrmatiOD from
disclosure even though the contact may no longer be effective.
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BellSoU1h to notify each vendor and attempt to obtain a wrincn release.' Moreover, even
if the Vendo~ provided .such a release, they would do so reJUC1aDdy. Havins no
guarantee ofconfidentially will DO doubt have a chiJliDI etrect on~ conU'ICt
neaotiations between BeUSoU1h and its vendors and will reduce the netCSSlrY flow of
information from vendors to BeUSouth that BeUSouth Deeds to operate its business.

.vm. Conclusion.

The Lcuer RuliDl QeateI a devutatiDa precedent that will fuDdamentalJy alter
future audits. Carriers have relied on the Commission's unbroken prec:cdcnt olrefusiDl
to release raw audit iDformatioa in taj:JODIe to FOlA requests. Tbe Commission only Jut
year reiteJated its intentiOD to rdase to release aD)' audit information (much less than raw
documems) absent a "persuasive sbowiD." by the requestma party that release of the
infonnation is necessvy. In dais case, the Commission mIldc me policy decision that
release oftbe audit reports IDd the carriers' responsa thereto satisfied the need ofparties
participating ina NOt The Bureau's decision ioUle Lcaer R.uliftI ovenides that polley
dim:tion in shameless fashion. The Leaer RuliDa must be reversed. and Mel's FOIA
request must be denied.

Sincerely,

---..

M. Robert Sutherland

'Ifthe vendor chose not 10 aara: to the release of its confidential informatioa it would of
course possess legal rights to preYeDt such release beyond those beina exercised by
BellSoutb.
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