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October 4, 1999

VIA HAND DELIVERY

Ms. Magalie R. Salas
Secretary ,
Federal Communications Commission
445 12th Street, S.W.
Washington, D.C. 20554

Re: In tneMlltttro/Communlque Telecommuniclllions, Inc. dIbIIlLogicIl11Applicmion
for Review ofthe Declllriltory Ruling and Order lssiled by the COmmoll ea"ier
Bureau -lnlerContlnentill Telephone Corp. Petition for Declaratory Rutinl 011

National Exchange Carrier AssocilltiolJ, Inc. Tariff ToCC. No.5 Governing
U"ive'Sal Service Fund and Lifeline Assistllllce Charge,s
FCC 99-80

Dear Ms. Salas:

Enclosed herewith for filing are an oriiinal and eleven (11) copies of Communique
TelecommunicatioDS,' Inc. dIbIa Logicall and InterContinental Telephone Corp.'s Reply to NECA's
Opposition to Petition For Reconsideration in the above-captioned matter. .

An additional copy oftbis letter and filing also is sed. Please date-
and return it to the undersigned in the enclosed postag prep .d envelope.



Before tlte
Federal Communication_ Commi••ion

WUhlDltnn, D.C. 2USS4

In the Matter of

Communique Telecommunications. Inc.
d/b/a Loeicall
Application for Review oftb.c
Pcclaratory Rulini
and Order Issued by the
Common Carrier Bureau

InLcrContinental Telephone Corp.
PcLiLion for Declaratory Rulina on
Nil1iunal Exchange Carner
~uciation. Inc.
TuriII'F.C.C. No. S
Oovc:ming Universal Service Fund
11111.1 Lifeline Assistance Charges

)
)
)
)
)
)
)
)
)
) FCC 99-HO
)
)
)
)
)
)

REPLY TO oPPOSmON

Cnmmunique TelecommunicAtions, inc,. ("eTI") and InterContinental. T~lophoDe Corp.

("IeTC') (hereinafter referred to aq ·'Pp.titioDf'.fS"), by their attomeys. submit this reply to the

Opposition ofthe National Exchange Carriel'l A~~nr.iation C'NECA"). to Petitioners request that the

Commission reconsider il~ Memnrandum <">rinion imd Order, FCC 99-80 (released August 9, 1999)

("Order'') in the ahove-referenced pror.eeding.

In its Oppnsitinn, NF.CA tIIlce~ thp. predictable position that Petitioners' request for

reconsideration reargues points the Commi"!ilinn ff'JP.r.tt',d in its Order. In this reply, Petitioners will

show that NECA's Opposition is ill-founded and self-serving. All pnintM nut in the Petition fur

Reconsideration. the Commission's Order simply fails to addrel'!il many nf pp.t1tione.rs· substantive
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arauments; uses conclusory statements in place of reasoning; relies on irrelevant facts to reach

conclusions which simply bea the question.

Contrary to NECA' s self-serving assertions that Petitioners reargue rejected points,

Petitioners' reconsideration request points out that the Order is plainlY contrary to law, factually in

error, rontradicted by case precedents and relies on novel theories for which no support in logic or

sound reasoning exists. The legal and factual errors which permeate the decision need no further

extensive argument because the main arguments advanced by Petitioners have DOt, to date, been

dealt with in any substantively valid manner. In reply then to NECA's Opposition, which in its

perfunctory and self-serving way, indicates it too has no answers to the issues raised, the following

will show once again. the issues which Petitioners submit have yet to addressed in areasoned,

decision-making manner.

In dismissing Petitioners' challenge to the authority of a non-carrier (NECA) using the

tariffing provisions ofthe Communications Act to levy charges for communications services NECA

does not provide, and for which NECA cannot be challenged under the Act's complaint process. the

Commission failed to deal with directly applicable judicial precedents. Notable among such

precedents are the decisions of the D.C. Circuit in two cases cited by Petitioners - MCI

Telecommunications Corp. v. FCC, 765 F.2d 1186 (D.C. Cir. 1985) ("Mel Telecommunications

Corp,'-) and Southwestern Bell Corp. v. FCC. 43 F.3d 1515 (D.C. Cir. 1995) ('CSouthwestern Bell

Corp. '').\ These two cases hold that the Commission is required to adhere to and thereby apply only

the "exPress Jan~a~e and clear meaning" ofSection 203 ofthe Act. Id. Section 203 mentions only

1 Petition for Reconsideration @ 3, 8-11 (hereinafter c'Petition").
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common carriers as subject to the tariffing provisions and says nothing whatsocvel' about 0011-

corricrs or ngents ofcDtrien.

In nddition, the Order did not address the Petitioners' reliance 011 the U.S. SUPICUIC CourL

decision in Reiter v. Cooper, 507 U.S. 258 (1993) ("Reiter'12; dismisscs without ratioual b~is me
patent discriminato!)" treatment Petitioners lU'C subjcc.teci to by being denied the :li~ lliI'w;ess of

NECA in having forgiven nonpayment of USF and LA charge! calls fOl' another inLcn:xchanie

carricr; ignores the holdings ofthe fedcral courts that NECA. a3 a non-carrier, is uot subiccL Lo the

Act's complaint process; and ignores the iDherent problems with the old USF Pl0araw. 'problems Lhe

Commission itself hi&h1ightcd in its decisions adopting the replacClUcut USF n::Jdmc iUl.cr the

enac:tment ofthe 1996 Telecommunications Act. Federal·State·Joi1Jt Board on U";IIt:r5ul Ser'li~~.

12 FCC Red. 8776 (1997), affd jn pm rcv'd in port. and remanded in part. Texas Office ofPublic:

Utility Counsel v. FCC,I!>!>9 WL 556461 (5th Cir. July 30,1999).

One of the most fundamental problems with the Order is its rationale that each local

exchange carner ("LEe") is the netuol issuing ciuricr ofNECA's wiff IlDd that NnCA is each of

those LECs' Ilgent 'While exhibiting Sl.lr'filce appeal. the rJitionwe breoks down quickly and cannot

be sustained when juxtaposed with the following realities. The courts have recognized that NECA

is a. non-camero As a non carrier. NECA is not subject to the requirements ofTitle II of the Act,

most importantly, its complaint process. It has long been recognized that Congress intended Title

n to strike a substantive balance as between a camer and its customers. See O,i.. American

Telephone" Telegraph Co.• V. FCC. 487 F.2d 865, no (2d Cir. 1973). That is, quite plainly, that

2 Id@3.
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camers and customet'S both have riKhls lIWl obllilltions under the statutory scheme. Rut the Order

provides NEeA with rights llUU 110 obliKtIliuns and customeIS with no riihts and only nhliiRtions.

The Commission's powers Wldcr section 4(i) HIC indeed broad. but do Dot include the authority to

chlUlgc the fuudaw,c:nW Sl,;hcmc: c:mu;Lcd by ConVJCss. MCl Telecommunicazinns Cnrpnrntion 11.

A"Jer;can Tr:lr:phum: & Telegraph Compimy. S12 U.S. 218 (1994); MCITelecommWfictJiin1lS Corp.•

~ A.meri(;un Tele:phum: &- Telexruph CU" v. FCC. mmL

The Ordels fi.udiua that thcrc is IiIUllK-lilmUiJJg industry practice otuslni tariff1ilini agent..

which, in tum, is fOWld t1~eleby to be coWiistcllL wilh SecuoJl203 ofthc Act, is based on an irrelevant

Illlalogy which succeeds Ollly in 1x:Mt(wM !he: fundmlental questions posed. The Order uses AT&T

AS tm example ofsuch a talifffwll)1, a)1,cut. Fi.u~. BUL Lhis fact. howsoever we, is iIrelevant because

AT&T is what NECA has never bc:cn, II COlJlJlloll.carrier.

~qwilly deficient is the Order's companion justiflcatioll WWcll finds Lhat section 203

establishes lUole for agents in wifffiling by exc11lptiug "co.u.uc~tin~" cmic:rs from the tarifffilinj%

requirement becll~e the "i~suing" cam&;{ is required to show all char)1,l::l fur bolb. ilself and its

"connecting" carrier. The Ordcr fails not only to define what A "connct:ting" carrier is, but also fails

to demonstrntc how NECA could be considered lIS such. In any event, it seems dear that NECA is

not a "connecting" eamer. It has no plant nor facilities physicall}' connected to any LEC facilities

and, therefore, is not a "connectin& carrier." Comtronics '!. Puerto Rico Telephone CO" 553 F.2d

701 (1st Cu. 1977). C'Comtronics") Moreover, if it were, this only compounds the problem,

beclluse. according to the First Circuit in Comtronics,~ Congress immunized "connecting

camers" from liabilities for damages under the Act, thereby exacerbating the uneveness ofrights and

obligations between NECA anc1 Petitioners.

4
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The issues left unaddressed by this rationalization are hardly inconsequential for otllCl'

reasons as well. Following the Order's lo;ic to its ultimate extent would mcm~t switcblcs.s l'CScUC

carriers would be "cozmeC1ing" carriers with their underlying camers. This would mean duaL.

switc:hlcss resellers could then advertise themselves as an AT&T, Mel or Sprint CODIl~tiu& carda

and place that designation in their tariffs. While this mAy not be eontrary to any Public mlc::n::sl

standard, it certainly does not comport with industry pmcticc and is likely not to fwd ICKl.1y

acceptance by underlying camers.

The Order's reliance on the use orLEes and private billing CODlpanics to bill and collect for

interexchange carriers is based on the view th3t billing and collection is primarily eo mechanical

function often conducted by agents. This too misses the point In cnses in which billing agents are

used. they bill according to the camer's tariff for whom they are acting "9 agents. not their own

tarifiS, as is the ease with NECA. The Order hints its own recognition that it hIlS missed the point

when, in rejecting the argument that NECA should be precluded from billing and collection given

its exemption from complaint liability. it is stated ~at~ is no "statutory entitlement to "perfectly

balanc.ed regulatory scheme." This is a n.Wns that flies in the face ofsuch decisions as A.morican

Tl!lp.ph~nt~ & Telegraph Co. v. FCC. numL In addition. it runs contrary to cases which recognized

the stJ'le qua non cODIlection between a camer's: tariff and its rights to collect its cliarses. See c,~.,

W'-stern Union 1nternational, inc. v. Data De,,~lopm,nt, Inc. 41 FJd 1494 (11 th Cir. 1995) ( A

C'.ani~'S c:l~tm tOr chllrges is necessarily predicated upon its tariff.)i and MCl T,l,commwaications

Corp. '11. G,.nMm. 7 F..~t1 477 (nth Cit. 1993) (A cmier's ability to collect money owed it is premised

upon complying with the Acfs tarlfFprovi'linnll).
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In response to Petitioner~' argument thllt the difficulties with the NECA regime ecmnot be

solved by complaintc; being filed aga;nJrr The LEes tar which NECA is: agent, is to use the problem

itsel!as jumncation. Rather than dealing with i.~snE".s raised by a non-camer using the rights ofTitle

n with no obligation!\, the nrrler 'limply :us~.rts that complaints could be filed against NECA's

principals, the T.RCs, for any violations ofthe Act.

Further hegging the que~tion. the Ord~.r t8iled to rule on the lawfulness of the self help

provisions because no T.Re is shown Il.~ hav;ng sought to collect these charges and that ifthat oecum,

Petitioners may file a fnnnal comrlaint and 1'11t. in issue the lawfulness of the provisions. The Order

further recite!; the Irreference for mAlring detenninations as to lawfulness of tariff provisions in

complaint proceeding.c; or tariff inve!rtigation!l: as opposed to decla:ratory lUling proceedings, Hore

liain the Order is based on mi~infonnatinn. NECA has a pending collection action3 which was

pending at the time the Order wa.'1 issued. Inrlp.~.d, NECA's court action was referred to the

Commission under the doctrine nfrrimA'l' jurisdiction. And, importantly, in the coun's decision

making the referral to the Commis!lion, the COllrt held that NECA is not a common carrier.

These developments create further rrrihll'!Jl]~ tor the rationale ofthe Order. Since NECA is

not subject to the complaint proce~s, whRt m~Al1ing does the Order"s holding that Petitioners may

file a complaint have? One conclllQinn is thRt Petitioners should file a complaint with the

Commission. That nption 1!l heing cnn!l:idf'!ft!d. but clarification on reconsideration would aid the

more efficient administration of the Commi!l!linn's processes.

3 National Excbanse Carrier Association v, Communique TelecommunicAtions, Inc., d/b/a
"LngiC".:dl:' (il.N.J. No. 95-5742) and Natioual Exchange C.mer Association v, Interoontinentll1
TeJeI"hoN'! Cnrpo""tion. (Ll.N.J. No. 96-49) and cited by NECA in its Opposition at '1.

6
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The Order also fails to ariiculate a reasonable ha~~ fnr its ~jection o!Petitioners' argument

that LEes are precluded from invokina the self helI" rrovisions because the lawfulness of the

underlyine charae is beini challqed. Oddly relying nn the filed tariff doctrine, which in other
,

contexts the Commi!l!i:inn ft.l'pears r.o.mmitted to undo, the Order puts an interesting spin on thc

Supreme Court nJHne in J{p.itf.' by holding that this decision merely gives the customer a riaht to

have its claim that the fil,..d nttfl! i~ unlawnl11y adjudicated at the same time the camer seeks judicial

or adminimative P.nforr.f"J'DMt ofa filed rate. No precedent is provided in support ofthis conclusion

and the loaic on which it may be based is not immodiately discemable.

In rejecting the argumenti based on NECA' I exoneration ofanother camer for these USF

chargell. the Orde-.r rests on a novel theory. The Order finds no hann sufficient to wo.rront its

consideration h~r.all(t'\ thl'! pp.titionE-.rs tailed to mow detrimental reliance on the exoncra.tion of

A11net. The I'rovisions outlawing discrimination under Section 202 of the Act have Dever before

been hingec1 nn. a eustomt".r's having to show detrimental reliance on the preferred trCAtment of

another Cll~tnmt'!T'. Thf! Cnmm;~sion C'.annot seriously intend to attempt to defend such a ruling AS

this on jUdicial review.

This error i~ then compounded hy the Order's finding that the failure to pay one's lawful

debts doe!! not con~tllte detrimental rf!lil\nr.t.. Not only are the concepts of detrimental reliance and

the payment ofdebtc; in relation to detJiment.a1 reliAnce unprecedented in the tariffing context, they

are totally incongruous with the Supreme Cnurt'll ht.llrling in Rei",' that a filed rate cannot be

recovered ifthe reasonableness o!the rate is beini challenged. In .lmr.h r.nntp.Yf. thP.TP. \\l TlO 1"w:ti.11

debt because the tariff charges are merely the "leaal rates:' not "lawful rates:' the latter reqllirine

l·eview lUlU lippruvll1 by the Commil:ision or a court as the Order itselfpoints out.

7
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This oonfusion is continued inthe Ordcl' ill its trcaiwcJJL ufPctitionClS' cbaIJenacs to the USF

funding mechanism. While defending the old USF funding mechanism as reasonable and that by

pursuing a new mechanism, PetitiOllCl'S' l"cqucsl Lu revisiL USF policies and proarams ha~ been

gJ:a.utcd, !he Onlerl~~ Lu Ihc wnclusioDS lhal since the USF was reasonable at the time that NF.CA

tarirrw the:: charges. NECA' s actioDS were reasonable in seekina to collect those charge!l ha.lled on

the uld mcchll.nilim. This rcl1Soning is inconsistent. Petitioners raise4 the issue of the

UllIea.suW1blcncss of Lhc uld USP mechanism in their orieinal Petitions for Declaratory Ruling.

Petitioners also pointed out that the Commission itself straDi!Y criticized the old mechanim and

wDSiders the movement to the new mcchanism as a means to cure the deficiencies nfthe nlrl nne.

~ Ibis means that the Commission asrees that the old mechanism was. is. or may be. unrea.clOnahle,

a cou~lwsiull LuUilly cunLnWicLury Lu ils conclusion that NECA acted reasonable because the old

wechlWism was reasonable. The old II1C'~bitnism cannot be both reasonable and unrcasonable at the

same lime. At minimum. the Order fails to demonstrate how such a contradiction can be justified

or (;APllSinecl

Finally, while the Order adwesscs the Pc::titiullers' chums on equal protection based on ~e

disproportionAte imPACt on small carriers, it dismisscs these ~hsims liS unmeritorious because no

suspect classifications or fundamental rights are l11volvc:J. This is nol reasonini, it's a conclusjon

which the Ordcr fails to show is supported by thc facts ofrc::~uru. The fundamcnLal rights intiinied

arc the very disproportionate burden the usr charges imposed on swal1 caulers likc Petitiuners who,

by growing their busincss, arc then deprived oftheir profits by these chalies. the l'casouablc:.uc!i!i of

which hnve never been determined and the process of their collection bcing unlawful. It is

undebotl1ble thot Ilgencies bn.ve discretion to cngogc in CIa process of line drawing" in the area of

8
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economic reiUlation. It ill another mlltter e>ntirely when the relUlt of such line drawing imposes

adverse impacts through the lLCle ofunlllwtbi means.

l~ONCLUSION

For thelle reft!ll'l"~. ':t'etiti('lners respectfully request that the Commission deny the Opposition

ofNECA and reconJlider ;t~ Order in. this proceeding.

Of r;Q))ns~l:

THF. HF.T .RIN LAW GROUP, P.C.
R1leO Greensboro Drive, Suite 700
Mcl.ean. Virginia 22102
Telephone: (703) 714-1300
'Facsimile: (703) 714-1330

Dated: Octnher 4, 1999
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Certifiqte of Service

1qqq, HI-14

I, Suzanne Helem.. a secretary in the law firm ur The Helein Law (i~t1p. P.C, do horeby
certify that oJ? this~ day of October, 1999, copil:s uC the forcioing Reply to Opposition were
delivered by first class, postagc prc-paid mall upou lhc followin&:

See Attached Service List

~.Jl~~~
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Dorothy Atwood
Chief. F:nfnrcement Division
Commnn C:Arrier 8ureau
Federal CnmmunieRtions Commission
445 Twelfth Street. s. W.
Washington, n.C:. 2.0554

Deena Shetler
Enforcement Division
Common Camer Bureau
Federal Commnnlr.lltions Commission
445 Twelfth Street, S.w.
Washinaron. D.C. 20S~4

1ennifer Kashatull
Enforcement Divi~inn
Common Carrier RllTe8JJ

Federal Cnmmuniclltinn~ Como:wsioo
445 Twelfth Street. S.W.
Wasbineton. D.C. 2(J~~4

Lawrence Strickling
Chief, Common Carrier Bureau
Federal Communications Commission
445 Twelfth.Street, S.W.
Waqhington. D.C. 20554

Richard A Askoff .
Regina McNeil
National Exchlmae Carrier Associa.tion. Inc.
100 South Jefferson Road
Whippany, NJ 07981

Jeffrey P. Flynn
Gibbons, Del Dco, Dolan, Griffinger
& Vocchione
One Riverfront Plom
Newark, NJ 07102·5497

ITS, Inc.
1919 M Street, N.W.
WaShington, D.C. 20554


