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Via Hand Delivery

Ms. Magalie Roman Salas
Secretary
Federal Communications Commission
445 12th Street, S.W.
Washington, D.C. 20554

Re: Ex Parte Presentation in WT Docket No. 99-217

Dear Ms. Salas:

Pursuant to 47 C.F.R. § 1.1206, the Real Access Alliance, through undersigned counsel,
submits this original and one copy of a letter disclosing an oral and written ex parte presentation in
the above-captionedproceeding.

On November 10, 1999, the following representatives of the Real Access Alliance met with
Ari Fitzgerald ofChairman Kennard's office:

JimArbury

Anna Chason

Roger Platt
Reba Raffaelli

StevenA. Wechsler

Judith L. Harris

National Apartment Association and
National MultiHousing Council;
National Association ofReal Estate Investment
Trusts;
Real Estate Roundtable;
National Association ofIndustrial and Office
Properties;
National Association ofReal Estate Investment
Trusts;
Reed, Smith, Shaw and McClay;
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Stephen Rosenthal
NicholasP. Miller
Matthew C. Ames

Cooper, Carvin & Rosenthal;
Miller & Van Eaton, P.L.L.C. and
Miller & Van Eaton, P.L.L.c.;

The meeting addressed access to buildings by telecommunications providers. The attached
written ex parte presentation was given to Mr. Fitzgerald at the meeting.

Please contact the undersigned with any questions.

Very truly yours,

By

cc: Ari Fitzgerald, Esq.

\{1(!377 DOC
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REGULATION OF BUILDING ACCESS IS UNNECESSARY AND
THE COMMISSION HAS NO AUTHORITY TO ADOPT SUCH REGULATIONS

• Regulation Is Unnecessary Because the Market Is Working.

~ The CLECs themselves admit that they are rarely denied access, and have not identified
building access as a material risk factor in their securities filings.

~ The CLEC industry has grown enormously in a short time without regulation of building
access.

~ Real estate is a highly competitive market: owners grant access because they recognize
value of providing tenants with telecommunications options. CLEC anecdotes are not
evidence of market failure, but of the market working.

~ Based on the record before the Commission, it would be an abuse of the Commission's
discretion to regulate access to buildings. Home Box Office, Inc. v. FCC, 567 F.2d 9
(D.C. Cir. 1977).

~ Why extend regulation to an unregulated sector of the economy?

• The Commission Has No Jurisdiction or Authority Over Building Owners.

);> The Commission lacks jurisdiction over real property ownership in general, even when
the property is used in a regulated activity or might have an incidental effect on a
regulated activity. See Regents v. Carroll, 338 U.S. 586 (1950); Radio Station WOW v.
Johnson, 326 U.S. 120 (1945); Bell Atlantic Tel. Cos. v. FCC, 24 F.3d 1441 (D.C. Cir.
1994); Illinois Citizens Comm. for Broadcasting v. FCC, 467 F.2d 1397 (ih Cir. 1972).

);> Building owners as such are not engaged in communications by wire or radio.
);> Even ifthe Commission has jurisdiction over wiring owned by building owners, it has no

authority to act against building owners because no provision of the Act confers such
authority. The Commission has acknowledged that building owners are not subject to its
"regulatory scrutiny." Amendment ofPart 68 ofthe Commission's Rules Concerning
Connection ofTelephone Equipment, Systems and Protective Apparatus to the Telephone
Network, CC Docket No. 81-216, First Report and Order, 97 FCC 2d 527 (1986) at ~ 14.

);> The Commission's ancillary jurisdiction does not extend to entities over whom the
Commission has no jurisdiction to begin with. GTE Service Corp. v. FCC, 474 F.2d 724,
735-36 (2d Cir. 1973); Illinois Citizens Committee, 467 F.2d at 1400.

• The Commission Has No Authority To Impose Public Utility Style Regulation of
Building Access, Even if such Regulation Were Justified.

);> The Commission is not empowered to enforce the antitrust laws, except with relation to
Title III licensees. United States v. Radio Corp. ofAmerica, 358 U.S. 334 (1959);
Communications Act, §§ 313,314.

);> The Federal Trade Commission has recognized that building owners are not monopolists.
Premerger Notification, Reporting and Waiting Period Requirements, 61 Fed. Reg.
13666, 13674 (March 28, 1996). Building owners compete directly for tenants with other
owners and must meet their needs to succeed.



};> Tenants are not "locked in." Every year, approximately 20% of office tenants and over a
third of apartment residents move.

• Section 224 Does Not Apply to Facilities Located Inside Buildings.

};> Section 224 was never intended to include access to buildings, and has never been
interpreted to do so.

};> Building owners, and not utilities, own and control ducts and conduits inside their
buildings.

};> Utility access rights inside buildings are not rights-of-way because they typically take the
form of licenses and leases. Although easements may sometimes constitute rights-of
way, licenses and leases do not.

};> In any event, utility access rights are defined by state law, and the Commission cannot
alter existing property rights.

};> Because of the enormous variety in the terms of access rights, the Commission cannot
effectively use Section 224 to achieve its policy goal.

• Any Attempt To Impose an Access Requirement Would Violate the Fifth Amendment.

};> Any nondiscriminatory access requirement effects a per se physical taking. Loretto v.
Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982); GulfPower Co. v. United
States, No. 98-2403,1999 U.S. App. LEXIS 21574 (lIth Cir. Sept. 9,1999).

};> The Commission cannot adopt a rule that effects a taking without express authority from
Congress. Bell Atlantic Tel. Cos. v. FCC, 24 F.3d 1441 (D.C. Cir. 1994). Congress has
not given the Commission general authority to effect takings, nor has it authorized the
Commission to establish a mechanism to compensate building owners for property
occupied by CLECs.

};> The Commission cannot expand utility access rights under Section 224 without effecting
a taking in a large number of cases.

};> Even the CLECs acknowledge that in certain cases a forced access requirement may
constitute a regulatory taking, because owners have investment-backed expectations.

• The Commission Cannot Extend the OTARD Rules to Common Areas and Nonvideo
Services.

};> The current OTARD rules are invalid because Section 207 was merely a directive to use
existing authority to preempt certain governmental and quasi-governmental restrictions,
and the Commission has no authority over building owners. For the same reason, the
Commission cannot extend the rules to nonvideo services.

};> The Commission has correctly recognized that to extend the rules to common areas and
restricted use areas would violate the Fifth Amendment.
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Real Access Alliance: Frequently Asked Questions Page 1 of 4

Frequently Asked Questions

Some telecom companies have told Congress and the FCC that they
need federal intervention because they're having difficulty gaining
access to buildings. Is this true?

Not according to the experience of thousands upon thousands of buildings
and tenants the Real Access Alliance represents across the country. In fact,
an independent survey conducted by Charlton Research Company- which
covered all geographic regions and building types across the country - found
that nearly two-thirds (65%) of all requests fielded by building owners and
managers from telecommunications companies within the last year regarding
potential telecom services either led to approval for building access or to
contract negotiations. This demonstrates that the market is working and that
government intervention is unnecessary. In addition, there are many valid
reasons why a solicitation may not result in access, such as contractual
difficulties, lack of space or security concerns.

Claims of an access bottleneck are in stark contrast to the telecom
companies' own statements. For example, on .,IlJly8 and ALJglJ~t1(),_199_9,

Winstar Communications, Inc. announced that it had obtained access
rights to more than 700 commercial office bUildings in the second quarter of
1999 - setting a new company record for the quarter - and had access rights
to more than 5,500 buildings in key U.S. markets. Another major telecom
provider, Teligent Jllc" reported that at the end of the second quarter of
1999, it had signed leases or options for 4,252 customer buildings. That
represents a 37 percent increase from the total at the end of the first quarter.
Because of this success, Telig~l1tln~, announced that it was raising its
target for the number of buildings it expects to have under lease or option by
the end of the year by 20 percent to 6,000. Many other companies have
announced similarly impressive progress toward bUilding out their networks.

Have there been instances where telecommunications providers have
refused to provide service to bUildings?

Unlike the Bell-type companies (known in the industry as Incumbent Local
Exchange Carriers, or ILECs), who were required by law some years ago to
provide "universal coverage," today new telecommunications companies
(referred to as Competitive Local Exchange Carriers, or CLECs) can pick
and choose which buildings they wish to serve. If you are fortunate to own an
office building with affluent tenants in a major metropolitan area, acquiring
service from a telecom provider is not a problem, since there is ample
competition. However, cases have been reported where service has been
denied due to a bUilding's location and tenant mix. There is, in fact, evidence
of telecom provider "cherrypicking" among city office buildings. Thirteen
percent of those responding to the GI1i:lrl_t91LS_UI}'-~Y reported that they had
been denied service by a telecommunications service provider. Some of the
reasons given to building owners when service was denied included: the
tenant "profile" of the building was unappealing; the building was in the
"wrong" location; the provider refused to plug into the building's carrier
neutral backbone; and the investment return was insufficient.

Are there instances where telecom companies have been denied
access to bUildings? If so, Why?

Given the large number of competitive service providers and the finite
leasable space in demand, owners and managers clearly cannot
accommodate every solicitation they receive. In those cases where providers
have been denied access, our survey data shows there are valid reasons.
Chief among them is that the provider(s) refused to meet standard

http://www.realaccess.orgifaqs.htm 11/10/99
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contractual requirements agreed to by a great majority of other providers for
building access. In other cases, the provider(s) had no credible business
track record; there was no tenant demand for their services; the provider
could not meet relevant building codes; or would not assume liability for the
safety and security of the bUilding infrastructure. Other providers insisted on
exclusive access rights to the building - a request, that in some cases, would
have undermined or limited tenant choices of telecom services.

What incentives are there for building owners to prOVide state-of-the
art telecommunications services to their tenants?

Tenants will, and do, vote with their feet by moving to another building if their
telecom needs aren't being met by their present building owner. And they
have an extraordinarily wide range of buildings to choose from. In the U.S.
alone, there are about 1 million buildings with publicly leasable space (or
12.3 billion square feet).

In such a highly competitive market, the availability of advanced
telecommunication services, ranging from high-quality voice and high-speed
data to Internet access, is an increasingly important feature of private
buildings. In fact, in the survey conducted byChClrl~()nRet;e_arc:tl, 82% of
building owners and managers responded that tenant demand/satisfaction
and building marketability were the primary reasons for offering
telecommunication services to their tenants.

Increasingly, building owners are investing millions of their own dollars to
create "smart buildings," which serve as showcases for new
telecommunications technologies and as magnets for high-tech tenants. For
example, Rudin Management Company's building at 55Br()i!c:t$~..~_~~ in New
York City is considered to be one of the most technologically advanced
building in the nation. The building, known as the New York Information
Technology Center, provides its tenants with a wide range of technologies,
such as high-speed Internet access, satellite communications,
videoconferencing and a variety of telecommunications options. NYITC's
tenants have access to six local telephone providers, seven long distance
carriers and 11 Internet access providers. In today's real estate market,
"wired buildings" are no longer a luxury - they're a necessity.

Do bUilding owners charge telecom companies for access to their
buildings?

Yes, just as they charge "rent" to other tenants who occupy or use valuable
space within the building. The means of determining an appropriate rent
varies among tenants. For some tenants, location, instead of mere square
footage occupied, is the most relevant criteria for determining reasonable
rent. For example, we all know that an 800 square foot penthouse suite with
a view is a more desirable location than an 800 square foot basement
apartment and, therefore, commands a higher rent. The lease process is
similar for all persons who want to use or occupy valuable building space.
For some tenants, such as retail tenants, a percentage of sales - or
"contingent rent" - may be most appropriate. This rent takes into account the
fact that a building offers not only a physical base of operations, but also
aggregates tenants and attracts additional customers.

Under any scenario, it is unreasonable for telecom service providers to
expect free access to a building and its pool of tenants. Owners risk millions
of dollars in capital to construct bUildings that aggregate the tenants who are
most desirable to these telecom firms. Telecom providers, in turn, should
recognize that space in a building and access to its tenants are a valuable
commodity and that the price for renting that commodity necessarily varies
with the location and use of the space.

How common are "exclusive" contracts between building owners and
telecom service providers?

http://www.realaccess.org/faqs.htm 11110/99
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To top of page

Exclusive contracts are uncommon. In most cases, building owners seek to
offer the widest range of telecommunication options for their tenants through
multiple providers. However, one out of every fourt>lJiI9ing()WI1~~wll()
y/er~~urveyedbyc:hCll'lt()I1B~~~c:lrcll said they had been approached by a
competitive carrier requesting exclusive access.

In a limited number of circumstances, generally involving apartment
buildings, exclusive contracts may be the only way to induce telecom
companies to provide services to tenants. Having been rejected by an
established telecom service provider for geographic or economic reasons, a
building owners' only option may be to contract with a smaller, less
established upstart telecom company. In these instances, an exclusive
contract may be warranted to provide some assurance of a revenue stream
(or the chance to create one) to cover the costs of their investment in
connecting to a particular bUilding. More often than not, however, exclusivity
is rejected by building owners on the ground it will limit tenant choices.

Don't the Baby Bells have an unfair access advantage?

The Baby Bell-type telephone providers (ILECs) aren't subject to this type of
"rent" because they entered buildings long ago under monopoly conditions
and are obligated under federal law to serve all tenants. Attempting to
compare the Baby Bells' unique status with that of newer telecom service
providers - who are free to pick and choose among properties and tenants 
is like trying to compare apples and oranges. Of course, as the Bell-type
companies expand their range of products, such as broad band
telecommunications, more and more building owners are seeking
compensation arrangements comparable to those with newer telecom
service providers.

Can the government take privately-owned property and let another
person use it for their purposes?

No. Our founding fathers recognized the dangers of government intervention
in private property. That's why the Fifth Amendment to the U.S. Constitution
provides that "No person shall ... be deprived of ... property, without due
process of law; nor shall private property be taken for public use without just
compensation." Forced access is clearly a violation of the Fifth Amendment
and, if implemented, would require just compensation to building owners
whose property has been taken from them for the telecom providers. In
essence, telecom providers want what amounts to a federal subsidy to
expand their business - and they want to do it on the backs of building
owners. Any FCC action giving telecom providers access at non-market
rates would amount to a taking of property - a wireless land grab.

Are there state laws regarding forced access?

A substantial majority of states that have considered forced access
proposals have rejected them. Of the 17 states that have considered forced
access in the past three years, 14 have rejected forced access. Of the three
that did not reject forced access outright, two are still under consideration
and one allowed a telecommunications provider to enter property only with
the agreement of the building owner. Three states implemented forced
access provisions before the Telecommunications Act of 1996 was enacted:
Connecticut, Texas and Ohio. The impact and constitutionality of such
measures, however, have yet to be determined. In fact, there is anecdotal
evidence to suggest that such measures have actually stifled competition.
Since these statutes were enacted before the Telecom Act, they are not
relevant guides for today's post-Telecom Act deregulatory environment.
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'COMMUNICATIONS ACT AMENDMENTS-PENALITIES AND FORFEIT

" -: URES AUTHORITY AND REGULATION OF CABLE TELEVISION POLE
ATTACHMENTS BY THE FEDERAL COMMUNICATIONS COMMISSION., '

NOVEMBER 2 (Legislative day, NOVEMBElt 1), 1977.-0rdered to be printed

'-:,

" ' Mr. HOLLINGS, from the Committee on Commerce, Science, and
Transportation submitted the following

REPORT

[To accompany S. 1547]

The Committee on Commerce, Science, and Transportation, to which
was referred the bill (S. 1547) to amend the Communications Act of
1934, as amended, with respect to penalties and forfeitures, and to au
thorize the Federal Communications Commission to regulate pole at-

",;tachments, and for other purposes, having considered the same, re~orts
f .favorably thereon with amendments and recommends that the bIll as
, :amended do pass.

J

. The bill (S. 1547) serves two purposes:
' .., (1) .To unify, simplif;:, a~d enlarge the scope of the forfeiture

,( yrovlSlons of the CommumcatlOns Act of 1934; and
i. (2) To establish jurisdiction within the Federal Communications
'Commission (FCC) to regulate the provision by utilities to cable tele-

vision systems of space on utility poles, ducts, conduits, or other rights
of-way owned or controlled by those utilities.

rENALTIES AND FORFEITURES

, S. 1547, as reported, would unify and simplify the :forfeiture provi-

I '; sions in the Communications Act of 1934, enlarge their scope to cover
~ '. all persons subject to the act, provide more practical limitations pe

~riods and more effective deterrent levels of forfeiture authority, and
would generally afford the Federal Communications Commission

i.greater flexibility in the enforcement of the Communications Act and
l,rules and regulations promulgated thereunder.
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Owin<r to n variety of factors, inclnding l~l1VironJllenta101' zoning re
strietio,~s !lnl1 the costs of erectiner separate CATV poll'S or ('lltl'('I)('h
inrr CATV caules lIIH1er,rrOIll1(1, there is oft€lI no pl'l\cticlIl nlh'l'!lllt ive
to~t CATV system opel'~tol' except to utilize a vnilnble space Oil P.\ i~t
!Ilg p<;>les.; :rhc nUlll?e1' of poles owned or controlled by cable complllIlPS
IS Inslglllhcnllt, estllJlnted to be less than 10,000, as compared to Ihe
over 10 million utility-owned 01' controlled poles to which CATV Jjill'S
arc attached. ,

Slmrinl; al'l'angC'llIell'ts minilllize ulllwcessnr.y and cosIly <1l]pl j('at ion
of plant for all pole users, utilities Us well as cable cOlllpanit.s. ~p\'I'I'
t.helcss, pole attachmcnt ngreelllrllts urtwcell util it ips \I' hi(' Ii O\n! :llId
lllaintnin polr lillrs, alld cll1Jh' Iple"isioll s.ystrllls which ]pas(' n\'lIil:tlde
space Im"p gcnemted conRidel'a1Jle debate. Conflict al'ises, 1I11!l1'I'SlaJld
ably, fr01l1 dTorts 1ly each typr of finn to minimize its sllarp of I lie
to1:'t! fixpcl costs of ,j;)intly lIsed facilities. Of thc IlIO/'e tllllll 1(J IIlillioll
pol PS Oil \\' hicli en ule opemLors lPas() sl'acl', fe WPI' thun ha Jf lIl'(' l'/}Il
tl'ollell by trJepltonr companies, \Vllile 5:3 pC'1'cellt nre cont)'olled by
pO\\'er utilities, public and private. Most CATV systrms lea.;;(\ spn<:c
frolll morc tll~Ul olle utility. An estimated 72 percellt of all ('lIbl(, ",\'S

trillS lrasl' polr spnce frOIl1 Bell TdephOlw 0ppl'ntil}1; conlpaniC's, :Ii>
»l"oxillll1.tcly ()5 percent have ngrccm(~nts ' ...·illl invcstor-ol\'lIrd PO\\PI'
cOlllpanics, an additional 21 pel'cl'nt lease space froll1 ill<!pl'pn(h,"!
lPlephl)n(~ companies, while 10 percrllt. attncll to poll'S o\l'lwd by nE.\
COOlwl':lti\'rs nn(l 14 IWl'cent acquirc SlH1CP fl'oll1 utilitips 0\\'1\(.<1 ".I'
1Il1lilipipul it ips.

1>1[(1 (0 (Il(' ]o('nllllollpoly ill o\\'lIprsl,ip Ol' con1rol of [Wll'S III Wlli,1tI
CHIde sysh;11l opp]:ntOl:s, Ot~t <!f, l~cc(\~sity 01' business c.on,,('niCI,H:p: III list
Ilflach t1H~I), (llstl'dmflon 1nl·ll1tl('S. It lS contelHlccl that till' utJlllles "11_
joy n sU}lrrio)' Larg-llining position ovrl' CATV sYSI'PIIIS ill nf'gol int ilig
thc ra Irs, terms and rond itlOns for pole attachments. It has 1,1'1'11 a Ilp~!,'d
hy I'r]>I'f\;:;l'l1talivrs of tIl(' cnh!e telrvisioll industry that SO!llC utilif i,.s
hll\'c abused their suprl'ior bargaining- position by demanding- exol'ilj
tant )'rlltnl [C'ps nnd othC'l" unfair terms in return for the )'i(rht to 1(':1~('
!,oln spncr. Call]P o!)('rntorR, it is ClflillH'd, ftn ('Olnlwlled t(';'('oll('("d(' 10
tli,'s(> <Irll1:III<]S 1I11(]P)' <IUI'(,SS. Thp COllllllissioll'S Ollie(' of PI:lI1S :I}HI

Policy, in It s(nf)' rqlOlt rplpn,se<\ ill AUg-list, ID7t, cOII("lu<\(,<I tli:ll,
"la]ltllOllgh the reasonableness of CUl'I'cnt pole atta("hrnrnt rates 1'('

IIIllins,oprn ,to (f1WstiOIl, public lItilitics by virtlle of th(\ir size ali"
e;,('hlslVP control oV(']' a('cess to pol(\ lillf~S, a1'l' lInqurstiollahlv in It po,j-
IIfl!l to ('xtl':tr:1. IIlOIlOpol.y I'cnt s froll! cablp TV sys!.rlllS in the f01'1Il 0 [

unn'a;:;ollably high pole attaclllilent l'llt(\S" (pnO'c 34).
The cOlllmittee rcceivpd tC'stimollv thnt tlw ;ntl'O<1uc·tion of bro:l.)

Ilnll~l I'llblr s0nic('s ll1ny posp It ('OIl'lpditiv(', thl'pnt to tC')Ppholir ('0111.

P"ll)(·s,."nd thnl tIl(' poll' nttachll)('lIt pI'IlPti('("so[ (l'lppho}H' l'Oll1pnlli.,.;;
,'ollld, l[ lll1c!I('I'!«·d. IlI'PS('lIt n'nlis1ip dallg'PI'S of ('Olllppliti\'(, rpslI':lilll
ill th~' [utl,lrr. 'fhp C0I11I11ission ll:1s im'estigatrc1 the cOlllprtitive inh'l'
n'lnLlOJI;;llIps of teh~l'ltone anu calJIe cOlllpuni('s in variollS proerrc!ill!!s
I',ild ('OlltP:, ts, ,and has t~ken actiOIl to ('U rtfl iJ pOtPI} tial an tiCOIlllwt i.
lll'e prnetlcPc; 111 spv(\rallJlstanC'("s, (Spc for example, Common Crr.r)'i"I'
1'rn'iffs lol' CATV 8y8le1lls, 4 FCC 2(1257 (lDoG); General Tr.7{'Ji!/01I1?
('0, of Colifm'nio, ]3 FCC 2d 448, aFd. 41a F, 2(1 3DO D.C, Cir. {'ert.
d,'nihi, :WG P.S. RRR (]f)(lH). Sp(' also, (iCl1{'1'(I! Tr'Jpp!/OJ)1' Co. of tlie
SO/lUnccst ". United States, 44D F. 2d H4G, 8:)7 (Gtlt cir. 1911).)
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The pole :dtnchlllent policies alH1 practices of lltilit irs owning or con
trolling pol('s are generally unregulated at the present tillle. Currently
only one Slate-Collllceticut-acLllally regulates pole attachment ar
ral1g:1'I1t('nts, \\'hile in another eight States, rpgulntol'y authority ap
pnn·ntly pxists but has not bl'en exel'cisrd-California, Hawaii,
Np\'ada, Alaska. Hhol!e lsland. Vpl'lllont, New .Terse·y. and New York.
ACl'on]ing to a.rl'crnt sl1l'\'ey' conductell by the Olll'lInission's Cable
Tl,Jp\'isioll Bur('all, rl1til'l('(] "Cablp 'l'p!P\,isioll Po]p Attac.hnH'nt
Stnte La\\' :llHl Court Casps," VNy few States have sprciflc statntory
Jll'Ol'isions I!0\'l'l'lling attachments to utilit.y poles. Only 1;; Stat.es,
in(,luding t1H' 'District of Collllllbia, appenr to ha\'e enacted stat.utol'Y
allthol'ity \\'hich Illay be of sll!l1cirnt brenllth to pprlllit regulation by
an apJlroprinte State body.

J l;mSDICTIO,,:\ L II,\SIS POIt pcc HI':\; ULATION

j\fo]'('o\'rl'. the Federal COllllllllnicatlons Commission has recently
(l('ridpd that it. has no '1Il'isdiction llIHI('r the COIlllflllllications Act of
l~n 1. ns illll('IH ('< , fo I'pgll at<. po r, attachmr.nt and conduit rental nr
)'flll!!('III<'llts 1)('1 w('('n CATV SystplllS and nont<dcphOlw or tplephonr,
utilities, (('(,1ifm'llia lVat(')' and 7'1'11'}111011(', Co., rt 01" 40 lUl, 2d
41ll (1!lii),) This dccision ,,-as the result of O\'('t' 10 )'('ars of proceed
ings in \\'hi('h thr Conl1uissioll pX:llIlinp(1 tIl(' rxtL'nt all(] nature of it.s
jll;'is\lictioll OYet' C"\TV pole attfH'hml'l\ts. Thr COIllmission's <lreision
ilOtp(l that, \"hile the Commullicntions Act eonf('lTe(l upon it l'xpansive
po\\'C'rs to rp[~ulatl' all fOrJlls of rlpctrical cOllInl1Inication, whether by
tC'lpphone, trlegraph, cahle or radio, CATV poll'. attachment arrange
mrnts 110 not constitutp "colllmunication hy wire ot' radio," and are
thus he~'ond the scope of FCC authority. The Commission reasoned:

'I'll(' fnet Ihnt call1p ope.rntol's ha\'(~ found in-plncp facilit it'S

('nn\'l'ni,'nt, 01' p\'('n Ill'<'rSSnl'\, for theil' hllsin('ssPs is not sufli
ciput h:lsis fol' finding- Ihnc' thp ]pnsint!.' of those fa<,ilitil's is
wil'p or radio ('Olllnillnicat ions, 1£ such wPl'e Ihe ClISp, Wp ]Ilight
he call1'(l upon to rrguJate lIrcess antI charges for usl' of pllldic
:Ind pri\'a((~ ronds lIlHI rigId, of WftyS l'ssl'ldial for the layillg
of \I'in', ot' p\'PIl lICCl'SS lI\l<l n'lIts fot' lIllt(~1I1la sill'S.

]Il ndtlition tile Commission cOII('lu,l('d tlntt thu('. was no reason to
sl'pnrn1e rrso]ntiou of tllP pnl'ely lpgal qupstioll of jurisdiction on the
bnsis of whrthrr thr pal'ty O\\'llillg or controlling the pole was a tcle
pllOn(\ 01' I\olltrlrphone company.

'I'll(' ('olllll)itlrr belie\'Cs that S. 1;;47, as repo1'tl'<l, will resolve t.his
jllrisdiction:)l impasse. by creating within th(~ FCC an administrative
forllll1 for tI,e l'e"olution of CATV pole attllchmPllts disputes and hy
prompting 11)(' senral Statl's, sholllrl they wish to involve thrmselves
in Ih('St' JII:l1tPI'S, to dl'vplop th"ir o\vn plans frpe of Fl'dcral
prrs('ri pi ions,

'I'll(' COlllllliltL'r. Lplil'\'('S 111:1t 1"p<1pl'nl invol\'('lllpll1. in poll' ntfaclllil('nt.
1l1'1':111p:1'1Ill'1IIs "hou1<l SP1'\'1' two sp,·(·ifk. int('IT('htp!l pll!'])()S('S: Tn ('s
tnhlish:l nll"'hanislll w!H'rphy ullfair poll' all:1l'llIlH'nl pr:ll'li<'l's Ill:lY
('OIIH' un<1('I' l'l,\,j\,\\, :111(1 s:JlIction. :J'Hlt~) lilinilllizp (hI' ('11'l'(,t. of unjust
or 1II1rt'a"Onnhll' poll' ntlachllwllf practIces on the wider c1eve!0plJlrnt
of c[lhk teil'\i~iolls(')'\,ie(' to tll(' pub1 ie.
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The basic design of S. 1547, as reported, is to empo~er the Fl'deml
Communications Commission to exercise regulatory ovcrsig:ht OVl'I' the
arrangeme,nts between utilities and CATV systems in any caso whero
tho pmties themselves arc unable to reach a mutuully sat isfadory
arrangemr,nt and where 11 State or more local n>g'ulatory j'Ol'1lJn is
unavailable for resolution of disputes between these parties. S. ] ;;47,
as rC'porU'd, accomplishes this design in the most direct and !<'l1st
intrllsive manner. Fl'del'lll involvem<>nt in pole attachmnnts maLlcr"
\vill occur only where space on !1 utility pole has been designated lInl]
is actually beIng used for communications services by ,,-ire or c:t!J!e.
Thus, regardless of whether the owner or controller of the poll1 Is an \
entity engaging in the provision of communications sen-il'e by wire, i [
provision has been made for attachment of wire communications :t
cOlI1Illunieations nexus is established sufficient to justify, in a jlll'is(lic
tional sens!', tllCl intervention of the Commission. The underlyinl! con
C('pt of S. Hi4i, itS reported, is to assurc that tbn communications space
on utility poles, created as a result of private agreement lwtween 1l01l

tplepholw com pan irs I1IHl tclr.phone compnnil's, ot· behwrl1 nonteJ<'
pIHlI}(" cOlllp:lIlies aIHl cable television cOlllprmirs, bn made a \'a.ilabl<'. n f.
.lllst and l'pasonalllB rat.es, and nllder just an,l reasonable tc1111S alld
condit.ions, to CATV systems.

S, 1547 as re >orterl sto)S short " (J'the 1111"
s )ncr.o CAT \I r or radio communic tions" 'e 01' that pol,'s
cons1Jtllte "instrull1enta 1l1rs facilitips a) Hlratus." et ('p pra I1l1'i

u,en:t 0 WIre COmmlll1lClllOns as nSP,llTl sectlOn, a 0 Ie OllllllU
IIIcahons Act, 47 O.S,O. 153(al)· However, S. 1547, as reported. dOl'Sl
expand the COJllmission's anthority over l'ntities not otherwise SII1I.i<'<,.t
t.o FCC jlll'is<1ictioll (snch as electric powercompnnies) aIHl over pra,'
tices of commnnications common carriers not otherwise subjrct to FCC
regnl:tlion (principn.lly tllP, intrastatr. practices of intr.l·statp or ill1m-
sl aln 1(~leJlI10Ilr. cOlllrJ:tnies). This ex )nn. ion " nlatol' . all-
l1!ori ,', ' ", . irenlllscribe( anI extenl far as is nere;;snr\,
to WI'll1ith COlllmlSSlOn () lTIVO ve Itself in ran ements a p,·tilli!:
t I )rovision of ntI.l y p Jea. e to s st\'llls.
Evl'll 111 . lIS lllstanc(' :. ,) /, as I'r]1orted, (lops not. COl1tPJIll' Ilea ('01\

tillllilIg din'ct, il1\'o!l··(,IlI(,I1t. Ily 111(1 COllIlllission in nl! CAT\" pol(· :11

1a('11I)1('l1t :lrrangcJIlrn(s. FCC r('glllation will occnl' only ",11('11 alII ilil~

01' CATV system ill\"ol,es the ]>O\\'(,I'S confel'l'l'd by S. Hd-i. as repol'll'd.
to lH'ar and l'l'soll'p c0l1lpaints rplating to the rates, tl'I·I11S. and rOlldi
tions of pole attachments. The Commission is not empO\wrl'd to pre
scribe rates, terms, and conditions for CATV pole attnchments .u'rn
erally. It may, however, isslle gllidelines to be nsed in ddermillilIl!
whether the rates, te11ns, alld conditions for CATV pole attachlIlt'lIts
are just and reasonable in any particlllar casf'.

Morcovcr, tho Commissiol\'s jllristlictional reach cxtr'n<1s onh 10
tllOse rntit.irs whil'h participate in the provision of comJIll1nicnl itlllS
sJla<~e on ntilitv polr.s, Thns, an electric powr.1' COll1palI,Y which OWIl'- (Il'

('ontrols:t utility poll', \yolllrl Ill' sllhject 10 FCC juris<lietioll only i r 1\10

prr.,'olldil ions :I)'{' lI11'L: (1) the I)()wrl' company sllares its ]Jole will, a
tr'l('pholl\' ('OlllprtIlY, 01' othel' COlllllllJllications f>lItity; and (2) a (':I!,I<.
tpkl'isioll Sy"tPlIl sharps the cOl1llTllJ11icntiolls spa('(' on t,hl' )loll' wi'll
the tr.kpItOl~r. lItility or othel' COl1llIIllnicatiol1s clItity, or occupies the
GOllllllulllcatlOlIs spaco alonr. All electric j)o\\'el'compnny mynillg or
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:--;. 1:d7. ae; I"epnl'!('d, I)('units allY StafC' \\"hich l'f'gIl1atcs the I'atps,
f'1'111". :\Ild cOliditiollS for CATV pole attaf'!lI11cllts to prel'lllpt fhp.
I-'I'dI' I"a1 ('Ollillllillienliolls C()lIl1l1issjoJl'~ I'I'g"nlalioJl of po)<, aUnc-li
1111'Ilfs 'In Ih:1f ~Iat(·. 'I'll(' ('Ollllllitll'l' ('ollsickl's f11(~ 1I10tlcl' of CATV

)(11(· nlfnC'lillll'1I1s to 1)(· ('ssC'Jltiallv 101':11 in llallll'C', nile! tlint t!le Yllrions
";tatC' alld 101':11 !'l'gnl:tfOly IHl<!lrs \\"hirh rrglllah' othcl' pl':tctirrs of
'pll'pItOlll' :tlld ,·lpI,tl'ic lItilil if'S 1ll'P hpftl'l' I'qnipl'l'tl to l'I'g'lil:l.h, CATV
.nlt- :111:1"111111'111,,, l:l'glllafion "honld ho Yl'sll't1 with thosl' 1'I'I'SOliS 01'
~I'nl'i(·s Inn"l I'alilili:tr willl tIl(' 10,,:11 1'll\'iI'OIlJlIl'llt within whirh ntili
C'" :tlld (':tI,1I· jP!C'\'i"ioll S}'stf'IllS oprrale. It is only brcansc such Slate
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or locn I l'I'gnlu tion cn I'rently docs not widely exist thut Federal snpple
IIlcntal regulation is justified.

However, the framework for such State and local regnlation is
already in place. CATV s.ystcms and electric power and telephone
utilities are subject, in varYing degrees, to local or State re~ulation in
numerous ways. State and local public service commissions and other
agencies already possess a wealth of experience in regulat.ing intra
state power and telephone companies. CATV systems arc granted
fmnchise permits from the officials in the communities in which they
operate. Severnl States have cable television commissions which per
forll1 I'rgulatory functions in addition to those performed by the com
mllllity franchising authorities.

N'cyprt heless, in the absf'nce 0 f regulation by these Stair and local
allthoritirs of CATV pole attachments, the Federal Comlllllnicntions
Commission should fill the regulatory vacuum to assure that rates,
tr.rms, and conditions otherwise free of governmental scrutiny are
assessed on a just and reasonable basis, The committee looks to a
replaccment of interim FCC jurisdiction by the Slates and localities
concel'lled with the orderly ~rowth of cable television. Since this is
n relatiyely novel issue in mllny States, there will he a time before
many assert. CATV pole o.tt.achment jurisdiction. Most. St.ates will
rl'qllin' s\)ecinl legislation in order to empower their utility commis
sions wit 1 the requisite nllthority. Some States may wish to cOllduct
studies of locnl nl'l'ds prior to considering leg-islative action. There
is, too, the possibility that some Sto.tes may not choose to regulate in
this area.

S. IG47, ns reported, esto.blishes 0. simple notification process
whereby a State may recapture CATV pole attachment jurisdiction
by certifying to the Commission that it regulates the rates, terms.
and conditions for CATV pole attachments. The bill as reported
makes clear that the Commission shall be foreclosed from reguJlltion
with rcsped to pole nttachments in any State which ho.s so certified to
t he Commission. Hecei pt of such n certification from the State sha II
be conclllsive upon the Commission. The FCC shall defer to any State
l'<'I!lIlatoI'Y progrnm opel'llting under color of Stale law, eVNl if drhato
01' lit igllt lOll 11(. (11(, Stille !I'vel is ill 1'1'01-!l'(,SS ItS to tho IIl1thority Clf th(\
SI:dl' (II' l()(,llluocl.v 10 CMr)' Ollt n CATV polo aUflchmonl rcglllntory
pr(l~r:lIll. Howcvcr, sillce the pUl'pOSO of the Lillns reported is to crea(.o
II forum that is, in fact, available to adjlldicate pole attachment dis
plltl'S, State preemption of FCC jurisdiction would not occur if a
Stale ollly lIad alllllorit.Y 10 I'c~lIlatc in this area but WIIR not adulllly
implementing t.hat authority. Thlls, if a State is rrgulnting, or is pre
pared to regulnte upon a prope,r request, the l"CC is prpempted.
Litip;ation challenging' the State's authority would not atrrcf, that
pl'eempt.ion unless the revic\villfj COl1l't or other nuthority hncl imposed
l\ slay of State regulntion r,enuing- outcome of tho litigation.

S. IG47, as reported, unlike the bill as introduced, imposes no rate
srll i 11g' fOl'lnulflllpon tl1l1 Stntes. The committee bel ieves that thr Stalf's
sII01J1<1 hal'c Il1IlXilllll1ll flexibility to develop n rcg-ula(or,v rrsponse io
pole nlludllTlellt probkms in accordance with pCl'cpivetl State or local
!lerds alHl pl'ioritil's. The committee is of the opinion that no Fl'deral
fOl'll1ula could f!ccollllllodate a II the various local needs nIHI priorities
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'COMMUNICATIONS AC'!' AMENDMENTS-PENALITIES AND FORFEIT·
.: URES AUTHORITY AND REGULATION OF CABLE TELEVISION POLE
, ,ATTACHMENTS BY THE FEDERAL COMMUNICATIONS COMMISSION
"

NOVEMBER 2 (Legislative day. NOVEMBEl\ 1), 1977.-0rdered to be printed

" . Mr. HOLLINGS, from the Committee on Commerce, Science, and
Transportation submitted the following

REPORT

[To accompany S. 1547J

The Committee on Commerce, Science, and Transportation, to which
, was referred the bill (S. 1547) to amend the Communications Act of
,. 1934, as amended, with respect to penalties and forfeitures, and to au

thorize the Federal Communications Commission to regulate pole at
·;tachments, and for other purposes, having considered the same, re~orts
.favorably thereon with amendments and recorrunends that the bIll as
'amended do pass.

,. ,
The bill (S. 1547) serves two purposes:

." (1) To unify, simplify, and enlarge the scope of the forfeiture
( ~rovisions of the Communications Act of 1934; and
t. (2) To establish jurisdiction within the Federal Communications
;.Commission (FCC) to regulate the provision by utilities to cable tele
;'vision systems of space on utility poles, ducts, conduits, or other rights-

,I; of-way owned or controlled by those utilities.

PENALTIES AND FORFEITURES

~

S. 1547, as reported, would unify and simplify the forfeiture provi
sions in the Communications Act of 1934, enlarge their scope to cover
all persons subject to the act, provide more practical limitations pe
:riods and more effective deterrent levels of forfeiture authority, and
would generally afford the Federal Communications Commission
greater flexibility in the enforcement of the Communications Act and
rules and regulations promulgated thereunder.

29-010
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f('ring ,,,ith tlll~ right of llonsuhscrihprs to the quid enjoy
ment of their own radio nnd telp\'ision reception. And, unlike
tht, SPl'vicp n fiysteTTl pro\'ides to its own sul,scrilJ<'l's, there ure
Jp\\" if allY, IIlal'kPiplacn incpntives for such lrakn.ge to ue
l'Ppairt'd. The illlli"idual finhjcet to the intcrferclH'e may 11ft"')
no idefl, thnt the pOOl' quality picture he rcC'cin's is lInything
otht,1' than tlw l'csult of nllllll'l11 propagation dillicul1ies amI
genel'al ra(lio noise, "'hilr thcJ'{~ may Wllll he cahle operators
i 1\ 1'lIraI a reas and hack woods hills and hollows whose rUll ia
lion serlllS at this tillle to eallse no injul'Y to anyone, ,nl see no
praetical wa.y of di11'el'pntiating ill thn ]'Idrs ],ch\'('nn this mj
nority and tIl(' majority of ('able oprJ'ations whose kakage has
a poLent i:11 f()1' creating rrull'ecpption problems.

TIH' F('("'s prrsrnt pnfol'('rlllrn( tools of ('easr :111<1 dpsist awl n'\'opa·
t ion of ('t'l'fili,'afps o[ ('olllpliallcp :I1'P totally inl1dr!Jll:dp ill tll(' ('able
tpI(,\'jsioll 111'1':1. Thr forfrit tl1'r 11 ItPl'natin' i,.; es,.;enl in!. Tlw pnrpos(' of
f-I, 1;-,'+7, us j'('ported, is to tn'at all parties suhject to the ComJllunica
tions J\d. e(]nita,ll1y and fairly find is not exclnsively 81111('(1 at C.\TV.
AllY ex('eplion for CATV woul(l ,,'ork great Ilnfail'l1rss Oil olhel' ill
<111;;( I'il's ",hi('h arp less likely thfin cable operators to 1)(' familifir ",ith
FCC 1'U1('5 nnd l'<'gulatiolls bllt fin' Iw\'('rtllPh·ss slIhj(,(,t to forfeiture
authority,

TIll' cI)!l1llli tire not es tha t S, 1:i-+7, fiS l'eport!'(l. is pl'ospreti \'e in its ef
fpd. 1'''1' ('ab]e o!,rJ':\tol's. Sp('tion 7 of thn hill, as rrp0l'tcl1 by OIl' ('0111
lJ1itll'p, spt'I'ifit'ally !,rovidps tllat.nllY ad, 01' olnissioll ",lli('ll ()('('UI'S pl'iol'
to till' t,j1'(>(:ti,'(, datpof tliisadsllnll in('111' lial1ilil,Y 1I11(1(!I'tllP provisions
or cxist ill!.!: fodpi( UJ'{~ :lIIthority as flwlI ill <'fred. TherefoJ'{', ('al)l('
olll'l'atol's \\'ill11ot,lH' suhject J'Pll'oaclively to i1l('I'paseI1 forfpitlll'PS 1'01'

\'j,,1atim\s ",hii'll occlIl'J'rt! prior to the elfpdi\'p date of S. 1M;.

]'()1,E .\TT,\CIDIEN'l' HF(ll'1,Yl'ln;-.r
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Owilw to a "arid)' of factors, inclu(ling ellVil'onlllelltal 01' zoning re
fitl'ictiOl~ and the costs of erectiJw separate CATV polPs or pntJ'{'II~'h
iI!g CATV cables 11lHlergl'oll nIl, thcre is ?~ten no ,p I'llct j(,11 I altl'l'lIl1 t,Ive
to lL CATV sYfitem operator except to utlhze avul1able space on (',\I~t
!ng p<;>les,; The nllJll?er of roles owned or contl.'olled uy cable COmplllll('S
IS lllSJIYlllhc!tnt, estlml1.te< to be less than 10,000, as compared to I he
ovel' 10 million utility-owned 01' controlled poles to which CATV lilies
arc attached. ,

SIIltI'in<r arrangements mininlize \\Ilnecessal'y and costly dllplica1 ion
of plant fol' all r>ole users, utilities Us well as cahle cOlllpani\'s. i\"e\'I'I'
t.heless, pole !tt~a('hlllent ngrel'lllpnt~ ,l)('twecn lltilitj~,s whi('h 0""'.1 :llId
IIInint.ain polc llllCS, Itnd paull' tl'll'\'lslon S'yfitCIIIS whICh II'1lS(> o\'allaldc
space havc gcnerated considerab]ll debllte. Contliet arise,.;, un<1erstalld
ably, frolll ejforts hy each type of: 0t:m to rninimi%c its ~1J:l!,(' 0.l' the
total Jixe(l costs of jointly ul';ed faedlt1l's. Of the 1l10J'C t}l:lIl 10 1IIIIIIOil
poll'S on which cable opprat.ol's h'asp space, fewer tlwn half al'l' ('111\
trollell by (nlcphonc companies, while 53 percent are controlled by
PO\\'PI' uti]itics, pllhlic and privale. Most CATV systpms ]ca..;c space
frolll IllO\'\' than 0111' utility. An estimated 72 percent of all cable ~:\'~_
(CIllS lCilsP pole space frol;\ Bell Tl'lrphOlIC opcrating eonlpanips, :'lJl
p!'o:" imatc 1,1' (is pCl'rent lIa ve llgreernpnts with in vestor-owllcd PO\\t'J'
('()fllp:lIlics, all additional 21 peJ'cl'llt, lease space frolll in<!epcIHltllit
Iplep!Jo!1n (,Olllpllllies, while 10 pPITPnt. nttllch to polps owned by Ja:.\.
('oo!wmti\,cs and 14 1)('J'{'·cnt lIcql\ire spite\' from utilities O\\'lll'd 11,1'
IIlluli('ipnlit jes.

1>lll\ io Ill(' 1()(,l1llllonpoly in o\\'n('l'sl,ip Ol' conlrol of pnks to Wlli,iJI
('nl,](\ sysl<;1ll 0pPl:ntol:s, Ol~t <!f, l,lCl'e;si,ty or husilless 1'.OIl\'I'niPI,\(:P~ 11I1Ist
llliach thplI' dJstl'lllll'flOn il1.l'll1tl('S, If Is cOII(elltlccl thnt Ill(' IIt1l111('S \'11

joy fl, superior l>arga.inin~position Ovrr CATV systclJls in lWgot int illg
the rales, trrms llnd combtlOns for pole ntt.achments. Jt. hus h('('II:J II(IC!,,'d
hy rpp]'pselltntives of the cable tl'lcvision indllstry t.hat SOll1e IIfiliti"s
h:l\'(' abllsed their supcrior uargaining position by demanding exol'Li
tallt. ],Pl1tl1l fees and other unfair tprms in return for tlw right to Jr.:I";\,
poll', spnce. C:dl1p nprmtors, it is cloinwd, nrp ('ompelled to pOIl('pdp 11\
till'st, drlll:mds 1111<11'1' dlll'PSS. 'I'll(' COllllllissioll'C; Olli('p or Pl:1IlS :11101

Policy, ill It stall' r('[)(}l'f l'plI·ltsetl in Allgus\. 1D7T, COIlCIIlr!pd th:lI,
"la]lt.hollgh the reasonableness of elltTcnt polp attaehmpnt rates 1'1'
IIll1ins open ,to (I'lPstion, public utilitics by virtue of thpjr size alld
r;;clllsive ('ontrol OV('J' l1('·r.ess to pole lillP,S, a.l~(lunljl1cstionably in II. po;;i
ilon to ('xfr:t<:t nlonopo],Y rents from cable TV syst.pms in the form () [
ul1l'l'asonabl'y high polc attaclullent rates" (page 34).

The committee l'eceivpd testimony thnt the intro(lll<'t,ion of bro:l<l,
11011<1 ('abk SP]'vi('(ls JllIl.v pOS(l It ('oll''1H'titi\"('. thrpat to trlophoJlr C()IlI

pllllies, 1111<1 Ihnt t ht, poll' Iltta('!lIll<'llt'. pl'lIdi('cs or lelepho1lP ('Olllpalli,'s
l'Ollld, if III1c!H'chd, pl'eSPJlt. )'('nlisli(' daJlgeI's of ('ol!lpl'liti\'e l'pstJ'llill(
in tIl<' [uturc. The Commission has ill\'estigated the cOIllpctitive intl'!'
)'('ll\Liollships of telqlllOlle llnu cable COlllpu.nies in variolls p1'ocecdin!!-;
I',nd cOllt(';:tS, ,and has t~kpn action to ('urtail potelltinl aliticollqWI i
tl\'(\ prndlces III .'i(·\'rl'a] lJIstancrs. (Sle for exalllpk, Common (}rtrl'II'I'
Ta/'iffs fo/' C'/17'V 8y,O,t(;1II8, 4 FCC 2(12:'7 (1!WG); (Jenera! Te7f'pllO))('
('0, of California, 13 FCC 2d 448, otd. 4J:~ F, 2<1 3DO D.C. Cil'. ('('1't.

d.>nif'll, il!1G IT.S, SSR (HHHl). Sep also, (;(,71f'}'01 7'rlrpl1011(, 00. of the
Slml!iwest v, United Statf's, 440 F. 2tl84G, 857 (Gth cir.1D71).)
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Thl' pole nttnelllllPllt policil's nn(l prnctiel's of nt ilit ies owning or con
trolling pol<'s lIrc gPllerally ulll'egulated at the prescnt time. Currcntly
only one Slate-Co11IlPcticut-actually regulates pole attachment aI'
I'Hng"('JlI('nts, while ill another eight States, r('gulntory authority rtp
pal'l'ntly ('xists Imt has not been exercisl'll-Califol'llia, Hawaii,
N('ra(b, Alaska, Hholle hlanll, VpJ'l11ont. New .Tersey. and New York.
A('eor(ling to a. 1'('(,l'11t sU1'\'ey' ('ond net('ll hy the C(;n'lIllission's Cabl c
Teleyision HUJ'('fltl, pntit1('(] "Cnb1P Tplp\,isioll Pole Atlac.ltnlPllt
State Law :llld Court Casps," vpry fl~W Statcs havc specil1e statntory
pl'OrisiolJs g'ovPl'Iling nttaCll111ent.s to utility poles. Onlyl!'; States,
includiJig th(' District of Coltllnbia, appl'ar to !lave enaetell statutory
anthority ,,'hieh may l)e of sufficient brcallth to pcrlllit regulation by
an appropl'inte State body.

.1l;mSIlICTION;\r, 1\,\SIS FOIl J'rc H1,:nULATIUN

Moreo\'rl', the Federnl Conllllnnicntlons COl11mission has recently
derided that it hns JIO 'nrisllidion under the COll1lTlllllirations Act o'f
1:);',1, as arrH'IH ('(, to J't'glllatp, po l', attachml',nt and cOllullit rental ar
J'nll!!('IIj('llf~ l)('(wpt'll CATV ~yst('ms lind nOllfldpphollt', or tt'lrphorlP
lltililies, (('(/lif01'lIia lVnt(')· and 7'('7('7)11011(' Co" rt rd., 40 ILK 2d
41!) (IDii),) This decision ,,'ns the result. of 0\'('1']0 Fars of procee(l
illgs in ,,'hich thr Commissioll eX:llllinet! tl\(, ('xfl'llt all(] nntlll'l' of its
jnri;::dicl ion onr CATV pole atta('hments. '1'h(' COllllllissioll'S decision
;lOtr(] thn L whi Ie the COlllmnnicn tions Ad con{p!T('(]n pan it ('xpansive
pO\\"('rs (0 J't'!~ulntr all forms of plpctrirnl (;omlllllniration, whcth\\r by
trl<']ll1011e, t('legraph, enble or radio, CATV poll', attnchmrnt annnge
menls do not constitnte "commnnication hy wire or radio," amI arc
thns Iwyon(] the scope of FCC authority. The Commission reasoned:

'I'll<' fnd that cable opr,rntors ha\'(~ fOlllH] ill-pl:H·('. f:lcilit i('.s
COll\'t'llit'llt, or ('.\'('.n 1\rc('.s;::nn' for their bIiSill('.SSPS is not, snfli
cit'lll. hlSis for tinding that.' t IlP It'nsing- of 1hos(' f:l<'ilit iI'S is
\\'il'e or rn(]io COllllllllllical ions, If snch \\'ere (hp casp, we illig-hI,
he ('all(,tlnpon t.o rrgulatp a('(;rSS ancl charges for nsp of pnlllie
:llId pri \':ttn ronds nll(] right. of w:tys ess('111 i:tl for the layillg
of \\'in', 01' ('\'('11 acc(~ss an(lrpllts for allt(~lllla sil('s.

]11 nddition tll(, Commission cOllf'ln(lp(l tlmt 1,hrre wns no reasOn to
s('Ilnrnte r('mlntion of the pllrely l('ga] qnestion of jurisdiction on t.he
bnsis of \\'llPther the party O\\'Iling or controJling the pole was a tele
pJI01H\ or nOllt('lf'phonr company.

'1'1](' ('olJllllittr(' hrlieYes that S, 1M7, as repo!'t('(], will resolve t.his
j1ll'isdict ion:)l impassr, hy (Teating within t]l(~ FCC an administrative
forlnll for tIle l'C;::ohltioll of CATV poll', attnrhllwnts (]isputps and hy
pr'Jlllptil1g thp sPYPl'nl States, s1IOnl(] th('y wish to involve thpllIse]v<,s
in t]I('S(' 111:l1tel's, to dcv('lop tlH'ir 0\1'11 plans :frec of Fcc]era]
prl'''('1'i 1'1 ions,

'1'11(' ('oll\lIlil tp(' l1(,li('\"pS th:li Frt1nn1 il1v01nllj(·nt. ill pok nttn('l\lllC'nt
:lrr:ll1!l't'IIH'lils ShOlll(] S('1'\'e t\\'o sj1('cifit', in('ITel:l1('d ]!111'!)()s('s: '1'0 ('S'
t:lhli,.;!1 n 1Il1'l'h:11Iisnl \\'!H'rt'hy 1Il1fni,' pok :111:1<'IIIII('nl pl':It'1 it'('s Inn\'
COII)(' 1Il1dt'!' 1'(,\,jl'\\' nnd S:llldioll. nnd to Ininill\ize I!I(' elred of lInjnst
or 1I111'('n C 0I1:1 hlr pole ntt:tchnH'llt. pl'ncticps Oil the ",idcr dn'elopn'lcnt
of c:lhlt, teJp\i~ion s('nice to thl' pu],lic.
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The basic design of S. 1547, as reported, is to empower' the Federal
Communications Commission to exercise regulatory oversight. OVCI' the
nrrangemcmt.s between utilities and CATV systems in nllY cn,s!', wherl)
tho paJties themselves arc unnble to reach a mutually satlsillctory
nrrangement ann where a. State or more 10en1 regulatory l'o1'111 n is
unn,vaiJablc for resolution of disputes between these parties. S. ] :;47,
as l'C'ported, aceomplishe.<; this design in the most uireet lind h'ast
intrusive mallnel'. Federnl invo]vcTnpnt in pole attachmnnts rllflUers
will occur on]y where spl1ee on 11 utility pole has been designated and
is actually being used for commurucations services by ,,-ire or r.nhle.
Thus, regardless of whether the owner or controller of the poh\ IS all \
entity engaging in the provision of communications sen-ire by \\'in', i r
provision has been made for attachment of wire communicat iOllS :t
cOllllllunieations nexlIs is est.ahlished sufficient to justify, in a jlll'i~(li('

tiollnl sense, the intervention of the Commission. The underlying- (:Oll
ccpt of S. 11)47, as reported, is to assure that the communications ~pace

on utility poles, created as a reslIlt of private agreement lwtween IIOll
tplcp!lon(\ companies and telephone eompanirs, at' betw(,l'n nOlllp]p
pholl(~ comp:l.1lics :tnll cable television compnnil's, ho mane l1\'a.ilab\l'.:lt
Jllst Hlld I'('nsonable raIl'S, and uncler just allll l'Cllsonable t~1111S lUll]

conditions, to CATV systems.
S. 11)47 as re lOrt('d stO)S short " 0' the Il'ovision )t,l(,

s )flee 0 CAT wir or radio communications" . e 01' that ]loll'S
constitute "instrumenta Ities facilities a) lllratus." e l'l' era lllt·i-

en II 0 wIre comml1lllca ,IOns ns used III sectlon, a 0 1(' 01l.111111-
I\Jca Ions d, 41 "," 15~ (a ). HO'\'\'ever, S. 1547, as rcported. dm'sl
expand the Commissioll's nuthority over entities not otheT'\\'ise Slll.,jl't't
to FCC jmis(liction (such as elcetric power companies) nne] over pmt'
tiel's of communications common carriers 1101, otherwise snhj"d to FCC
rrglll:d iOIl (principlllly the intrastnte prndices of intel'stnl!' or inlm-
51:t(0 h'kphonC' compallies). This ex Hm, ion t' nlatol" :(11-

1hol'i ,'", ". , il'cnlllscrihe( an( exten( 0 {nr as is nerrSS:ll'\'
to )l',l'mit til ,0111mJSSlOn 0 JIlVO ve itself in Tan ements a ('t'lill~
tIe )rovision of lItJ.l Y po Jca ,I e to s 5t('JII~.
Even J1l IJS IllstnJlre " .J ,as rl'ported, (]ors not cont!'}Il]! lien ('01\

tinllillg din'd, in\'olvelllent hy 11\(1 COllllllission in all CAT\- pol(' :11
t:lchllH'l\t arrangements. FCC reglllation will OCCl1l' on1:,' whl'n a ul iI it~·
01' CATV systelll invokes the pow(']'s con{eJ'l'ed by S. 1:>+7, as rej>ol'h',j.
to IH':tl' :tntl l't'sol\'r rompaints rclating to the rates, terms. and rondi
tions of pole attachments. The Commissioll is not cmpowel'l'd to pr('
scribe rntes, terms, and conditions for CATV pole attachmrnts !l'(,Il
erally. It may, howovpr, issue guidelines to be used in cldrrmining
wlH't 11('1' the rates, tenns, aJld conditions for CATV pole nt tnchn\t'll (~
nl'l', jllst. nnd reftsonable in any particl1lnl' CllSf'.

:Mor('ovrl', tho COlllmission's jurisl]ictiollnl reach extell(ls onh 10
those entitirs which pnrticipate in the provi~ion of COlnlllllllical i"lls
spar.o on ntilitv poles. Thlls. nn elrctric POWPl' eomp:tllY \"hid OWI1" (It'

con( 1'01s :llltillty polc \\'Onldlw sllbject to FCC; jurisdictioll ollly if 1\10

pl'rt'ontlil ions nrc ll)('t,: (]) the power eompany sllflres jt~ pole \\'itll a
((,!t'p!J(.llll' t'Olllpally, 01' other COIllIJ\III1.ieatiolls (,Jltily; anti (2) a I':i1 ,1('
1('ln\'I~lOll Syf'tl'lll f'hal'es tlH' C011l1llllnlrfttiOl1S spacp Oil t.!J(' pol(' wi!!J
tIl(' tekpholl,e lltility or othel' ('()mnll1lli~:ations entity, 01' occnpies the
COJIIIIl1l1l1catlOns space alone. An eledl'lc PO\\'l'l' compnny o\\'nilJ,!!' or

'!
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:-:;, 1;,J7, as ]'('p0I'L('<1, ]H'rlllifs allY SLatr which regulates the ruLes,
tl'!'JIl~. alld cOlldifio11s for CATV pole nttacll1llCnts to precmpt the
Fc'ill'!'al ('omlllllllicalio11s Commission's rl'gulatioll of palr at1ncll
JII('II1S ill 111:11 ~fnlc'. Tlil' COllllllitlpp considers tIl(' 1l1alle!' of CATV
]lolc' nt1:1chlll<'llts to 1)(' l'ssrntially loc:d in llatuJ'r. nnd thnt the vn!'jolls
~l:ltr nlld loc:tl l'pglll:I1Ol'v hOllips which l'rgll!:1lp othrr ]lJ'nctjcrs of
(1'1(']111011(' alld,'kdJ'ic lItilitil'S n!'p hl'ttl'r 1'1I1Iil']led to l'('glllnfe CATV
]l0]l' ntl:\I'llllll'1l1s. l~I'g:lllnlioll .o;l101I111 ho vc'sh'd \"illl l!losp ]H'J'SO!IS P!'
:l!.!."lli'ies 1l1()~( !:lllliliaJ' with fhl' local p11"il'Ol1UJ('llt within whidllltili
tif's and cnllll' jple"ision systl'IllS 0IH'rate. It i.e; only brcallsc such State
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or locn lrcgulation clll'rentJy does not widely exist that Federal supple-
mental regulation is justified. . . .

However, the framework for such State and local regnlatlOn IS

al~·e.a~ly in plac.e. C-:\TV s~stems and electric power and telepho~e
utlhtles are subJect, In varyIng degrees, to local or State regulatlOn In
numerous ways. State and local public service commissions and other
agencies already possess a wealth of experience in regulating intra..
state power and telephone companies. CATV systems are granted
franchise permits from the officials in the commun.ities in which they
operate. Several States have cable television commissions which per
f01'111 regulatory functions in addition to those performed by the com
munity franchising authorities.

l\eyertheless, in the absence of regulation by these State and local
allthorities of CATV pole attachments, the Federal Communications
Commission should fill the regulatory vacuum to assure that rates,
terms, and conditions otherwise free of governmental scrutiny are
assessed on a just and reasonable basis. The committee looks to a
replacement of interim FCC jurisdiction by the States and localities
concerned with the orderly growth of cable television. Since this is
a rclatiyely novel issue in many States, there will he a time before
many assert CATV pole attachment jurisdiction. Most States will
rNluirt' special legislation in order to empower their utilit:v commis
sions with the requisite authority. Some States may wish Lo conduct
s!mlies of local needs prior to considering legislative action. There
is, too, the possibility that some States may not choose to regulate in
this area.

S. IG47, as reported, establishes a simple notification process
whereby a State may recapture CATV pole attachment jurisdiction
by certifying to the Commission that it regulates the rates, terms,
aild conditions for CATV pole attachments. The bill as reported
makes clear that the Commission shall be foreclosed from regulfltion
with resped to pole attachments in any State which has so certified to
the Commission. Heceipt of such a certification from the State shall
be conclusive upon the Commission. The FCC shall defer to any State
regula tory progl'flm opernting IlIHler color of State IaIV, even if debnte
or lit iglltlollll(thc Slllte lpvcl is in )ll'0l-!I'(,ss ns to thelllltIlority of tho
Sf:1I (\ or loclIl body t~) carry out a CATV ]Jo~o nU achmont rogulntor.r
program. However, slllce the purpose of the bIll as reported is to create
a forum that is, in fact, available to adjudicate pole attachment dis
putes, State preemption of FCC jurisdiction would not occur if a
Statn only hall authority to regulate in this area but was not actually
implementing that authority. Thus, if a State is regulnting, or is pre
pared to regulate upon a prope·r request, the FCC is prf'empted.
Litigation challenging the State's authority would not affre! that
preemption unless the reviewing court or other lluthot'ity had imposed
a shy of State regulation -pending- outcome of the litigation.

S. IG47, as reported, unlIke the bill ns introduced, imposes no rate
sr!t ill I! formula upon the States. The committee believes that thr Statl's
sllo1\l<1 have lllnxillllllll flexibility to develop a regulatory rrsponse to
paIr attaclllTlrnt problrms in accordance with perceived State or local
II('Pt!S and priorities. The committee is of the opinion that no Frderul
fOl'mula could accommodate all the various localnceds and priorities


