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November 12, 1999

Federal Communications Commission ery, MIQQQ

445 12™ Street, S.W.
Washington, D.C. 20554

Re: Ex Parte Presentation in WT Docket No. 99-217

Dear Ms. Salas:

Pursuant to 47 C.F.R. § 1.

1206, the Real Access Alliance, through undersigned counsel,

submits this original and one copy of a letter disclosing an oral and written ex parte presentation in

the above-captioned proceeding.

On November 10, 1999, the following representatives of the Real Access Alliance met with
Ari Fitzgerald of Chairman Kennard’s office:

Jim Arbury
Anna Chason

Roger Platt
Reba Raffaelli

Steven A. Wechsler

Judith L. Harris

National Apartment Association and

National MultiHousing Council;

National Association of Real Estate Investment
Trusts;

Real Estate Roundtable;

National Association of Industrial and Office
Properties;

National Association of Real Estate Investment
Trusts;

Reed, Smith, Shaw and McClay;
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MILLER & VAN EATON, P.L.L.C.

-0
Stephen Rosenthal Cooper, Carvin & Rosenthal;
Nicholas P. Miller Miller & Van Eaton, P.L.L.C. and
Matthew C. Ames Miller & Van Eaton, P.L.L.C.;

The meeting addressed access to buildings by telecommunications providers. The attached
written ex parte presentation was given to Mr. Fitzgerald at the meeting.

Please contact the undersigned with any questions.

Very truly yours,

Miller & Van Eaton, P.L.L.C.

. Ames
cc: Ari Fitzgerald, Esq.
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REGULATION OF BUILDING ACCESS IS UNNECESSARY AND
THE COMMISSION HAS NO AUTHORITY TO ADOPT SUCH REGULATIONS

Regulation Is Unnecessary Because the Market Is Working.

> The CLECs themselves admit that they are rarely denied access, and have not identified
building access as a material risk factor in their securities filings.

> The CLEC industry has grown enormously in a short time without regulation of building
access.

> Real estate is a highly competitive market: owners grant access because they recognize
value of providing tenants with telecommunications options. CLEC anecdotes are not
evidence of market failure, but of the market working.

> Based on the record before the Commission, it would be an abuse of the Commission’s
discretion to regulate access to buildings. Home Box Office, Inc. v. FCC, 567 F.2d 9
(D.C. Cir. 1977).

» Why extend regulation to an unregulated sector of the economy?

The Commission Has No Jurisdiction or Authority Over Building Owners.

» The Commission lacks jurisdiction over real property ownership in general, even when
the property is used in a regulated activity or might have an incidental effect on a
regulated activity. See Regents v. Carroll, 338 U.S. 586 (1950); Radio Station WOW v.
Johnson, 326 U.S. 120 (1945); Bell Atlantic Tel. Cos. v. FCC, 24 F.3d 1441 (D.C. Cir.
1994); lllinois Citizens Comm. for Broadcasting v. FCC, 467 F.2d 1397 (7" Cir. 1972).

» Building owners as such are not engaged in communications by wire or radio.

» Even if the Commission has jurisdiction over wiring owned by building owners, it has no
authority to act against building owners because no provision of the Act confers such
authority. The Commission has acknowledged that building owners are not subject to its
“regulatory scrutiny.” Amendment of Part 68 of the Commission’s Rules Concerning
Connection of Telephone Equipment, Systems and Protective Apparatus to the Telephone
Network, CC Docket No. 81-216, First Report and Order, 97 FCC 2d 527 (1986) at § 14.

» The Commission’s ancillary jurisdiction does not extend to entities over whom the
Commission has no jurisdiction to begin with. GTE Service Corp. v. FCC, 474 F¥.2d 724,
735-36 (2d Cir. 1973); lllinois Citizens Committee, 467 F.2d at 1400.

The Commission Has No Authority To Impose Public Utility Style Regulation of
Building Access, Even if such Regulation Were Justified.

» The Commission is not empowered to enforce the antitrust laws, except with relation to
Title Il licensees. United States v. Radio Corp. of America, 358 U.S. 334 (1959);
Communications Act, §§ 313, 314.

> The Federal Trade Commission has recognized that building owners are not monopolists.
Premerger Notification, Reporting and Waiting Period Requirements, 61 Fed. Reg.
13666, 13674 (March 28, 1996). Building owners compete directly for tenants with other
owners and must meet their needs to succeed.




>

Tenants are not “locked in.” Every year, approximately 20% of office tenants and over a
third of apartment residents move.

Section 224 Does Not Apply to Facilities Located Inside Buildings.

>

>

Section 224 was never intended to include access to buildings, and has never been
interpreted to do so.

Building owners, and not utilities, own and control ducts and conduits inside their
buildings.

Utility access rights inside buildings are not rights-of-way because they typically take the
form of licenses and leases. Although easements may sometimes constitute rights-of-
way, licenses and leases do not.

In any event, utility access rights are defined by state law, and the Commission cannot
alter existing property rights.

Because of the enormous variety in the terms of access rights, the Commission cannot
effectively use Section 224 to achieve its policy goal.

Any Attempt To Impose an Access Requirement Would Violate the Fifth Amendment.

>

Any nondiscriminatory access requirement effects a per se physical taking. Loretto v.
Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982); Gulf Power Co. v. United
States, No. 98-2403, 1999 U.S. App. LEXIS 21574 (11" Cir. Sept. 9, 1999).

The Commission cannot adopt a rule that effects a taking without express authority from
Congress. Bell Atlantic Tel. Cos. v. FCC, 24 F.3d 1441 (D.C. Cir. 1994). Congress has
not given the Commission general authority to effect takings, nor has it authorized the
Commission to establish a mechanism to compensate building owners for property
occupied by CLECs.

The Commission cannot expand utility access rights under Section 224 without effecting
a taking in a large number of cases.

Even the CLECs acknowledge that in certain cases a forced access requirement may
constitute a regulatory taking, because owners have investment-backed expectations.

The Commission Cannot Extend the OTARD Rules to Common Areas and Nonvideo
Services.

>

The current OTARD rules are invalid because Section 207 was merely a directive to use
existing authority to preempt certain governmental and quasi-governmental restrictions,
and the Commission has no authority over building owners. For the same reason, the
Commission cannot extend the rules to nonvideo services.

The Commission has correctly recognized that to extend the rules to common areas and
restricted use areas would violate the Fifth Amendment.

FRI7HTOMCABD353.DOC
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PATACCe: Frequently Asked Questions
 ALLIANCE -

Some telecom companies have told Congress and the FCC that they
need federal intervention because they‘re having difficulty gaining
access to buildings. Is this true?

Not according to the experience of thousands upon thousands of buildings
and tenants the Real Access Alliance represents across the country. In fact,
an independent survey conducted by Charlton Research Company- which
covered all geographic regions and building types across the country - found
that nearly two-thirds (65%) of all requests fielded by building owners and
managers from telecommunications companies within the last year regarding
potential telecom services either led to approval for building access or to
contract negotiations. This demonstrates that the market is working and that
government intervention is unnecessary. In addition, there are many valid
reasons why a solicitation may not result in access, such as contractual
difficulties, lack of space or security concerns.

Claims of an access bottleneck are in stark contrast to the telecom
companies’ own statements. For example, on July 8 and August 10, 1999,
Winstar Communications, Inc. announced that it had obtained access
rights to more than 700 commercial office buildings in the second quarter of
1999 - setting a new company record for the quarter - and had access rights
to more than 5,500 buildings in key U.S. markets. Another major telecom
provider, Teligent Inc., reported that at the end of the second quarter of
1999, it had signed leases or options for 4,252 customer buildings. That
represents a 37 percent increase from the total at the end of the first quarter.
target for the number of buildings it expects to have under lease or option by
the end of the year by 20 percent to 6,000. Many other companies have
announced similarly impressive progress toward building out their networks.

Have there been instances where telecommunications providers have
refused to provide service to buildings?

Unlike the Bell-type companies (known in the industry as Incumbent Local
Exchange Carriers, or ILECs), who were required by law some years ago to
provide "universal coverage,” today new telecommunications companies
(referred to as Competitive Local Exchange Carriers, or CLECs) can pick
and choose which buildings they wish to serve. If you are fortunate to own an
office building with affluent tenants in a major metropolitan area, acquiring
service from a telecom provider is not a problem, since there is ample
competition. However, cases have been reported where service has been
denied due to a building’s location and tenant mix. There is, in fact, evidence
of telecom provider "cherrypicking” among city office buildings. Thirteen
percent of those responding to the Charlton survey reported that they had
been denied service by a telecommunications service provider. Some of the
reasons given to building owners when service was denied included: the
tenant “profile” of the building was unappealing; the building was in the
"wrong" location; the provider refused to plug into the building's carrier
neutral backbone; and the investment return was insufficient.

Are there instances where telecom companies have been denied
access to buildings? If so, why?

Given the large number of competitive service providers and the finite
leasable space in demand, owners and managers clearly cannot
accommodate every solicitation they receive. In those cases where providers
have been denied access, our survey data shows there are valid reasons.
Chief among them is that the provider(s) refused to meet standard

http://www.realaccess.org/fags.htm 11/10/99
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contractual requirements agreed to by a great majority of other providers for
building access. In other cases, the provider(s) had no credible business
track record; there was no tenant demand for their services; the provider
couid not meet relevant building codes; or would not assume liability for the
safety and security of the building infrastructure. Other providers insisted on
exclusive access rights to the building - a request, that in some cases, would
have undermined or limited tenant choices of telecom services.

What incentives are there for building owners to provide state-of-the-
art telecommunications services to their tenants?

Tenants will, and do, vote with their feet by moving to another building if their
telecom needs aren't being met by their present building owner. And they
have an extraordinarily wide range of buildings to choose from. In the U.S.
alone, there are about 1 million buildings with publicly leasable space (or
12.3 billion square feet).

in such a highly competitive market, the availability of advanced
telecommunication services, ranging from high-quality voice and high-speed
data to Internet access, is an increasingly important feature of private
buildings. In fact, in the survey conducted by Charlton Research, 82% of
building owners and managers responded that tenant demand/satisfaction
and building marketability were the primary reasons for offering
telecommunication services to their tenants.

Increasingly, building owners are investing millions of their own dollars to
create "smart buildings,” which serve as showcases for new
telecommunications technologies and as magnets for high-tech tenants. For
example, Rudin Management Company's building at 55 Broad Street in New
York City is considered to be one of the most technologically advanced
building in the nation. The building, known as the New York Information
Technology Center, provides its tenants with a wide range of technologies,
such as high-speed Internet access, satellte communications,
videoconferencing and a variety of telecommunications options. NYITC's
tenants have access to six local telephone providers, seven long distance
carriers and 11 Internet access providers. In today’'s real estate market,
"wired buildings”" are no longer a luxury - they're a necessity.

Do building owners charge telecom companies for access to their
buildings ?

Yes, just as they charge "rent" to other tenants who occupy or use valuable
space within the building. The means of determining an appropriate rent
varies among tenants. For some tenants, location, instead of mere square
footage occupied, is the most relevant criteria for determining reasonable
rent. For example, we all know that an 800 square foot penthouse suite with
a view is a more desirable location than an 800 square foot basement
apartment and, therefore, commands a higher rent. The lease process is
similar for all persons who want to use or occupy valuable building space.
For some tenants, such as retail tenants, a percentage of sales - or
"contingent rent” - may be most appropriate. This rent takes into account the
fact that a building offers not only a physical base of operations, but also
aggregates tenants and aftracts additional customers.

Under any scenario, it is unreasonable for telecom service providers to
expect free access to a building and its pool of tenants. Owners risk millions
of dollars in capital to construct buildings that aggregate the tenants who are
most desirable to these telecom firms. Telecom providers, in turn, should
recognize that space in a building and access to its tenants are a valuable
commodity and that the price for renting that commodity necessarily varies
with the location and use of the space.

How common are "exclusive” contracts between building owners and
telecom service providers?

http://www.realaccess.org/faqs.htm 11/10/99
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Exclusive contracts are uncommon. In most cases, building owners seek to
offer the widest range of telecommunication options for their tenants through
multiple providers. However, one out of every four building owners who
were surveyed by Charlton Research said they had been approached by a
competitive carrier requesting exclusive access.

In a limited number of circumstances, generally involving apartment
buildings, exclusive contracts may be the only way to induce telecom
companies to provide services to tenants. Having been rejected by an
established telecom service provider for geographic or economic reasons, a
building owners' only option may be to contract with a smaller, less
established upstart telecom company. In these instances, an exclusive
contract may be warranted to provide some assurance of a revenue stream
(or the chance to create one) to cover the costs of their investment in
connecting to a particular building. More often than not, however, exclusivity
is rejected by building owners on the ground it will limit tenant choices.

Don't the Baby Bells have an unfair access advantage?

The Baby Bell-type telephone providers (ILECs) aren't subject to this type of
"rent" because they entered buildings long ago under monopoly conditions
and are obligated under federal law to serve all tenants. Attempting to
compare the Baby Bells' unique status with that of newer telecom service
providers - who are free to pick and choose among properties and tenants -
is like trying to compare apples and oranges. Of course, as the Bell-type
companies expand their range of products, such as broad band
telecommunications, more and more building owners are seeking
compensation arrangements comparable to those with newer telecom
service providers.

Can the government take privately-owned property and let another
person use it for their purposes?

No. Our founding fathers recognized the dangers of government intervention
in private property. That's why the Fifth Amendment to the U.S. Constitution
provides that "No person shall . . . be deprived of . . . property, without due
process of law; nor shall private property be taken for public use without just
compensation.” Forced access is clearly a violation of the Fifth Amendment
and, if implemented, would require just compensation to building owners
whose property has been taken from them for the telecom providers. In
essence, telecom providers want what amounts to a federal subsidy to
expand their business - and they want to do it on the backs of building
owners. Any FCC action giving telecom providers access at non-market
rates would amount to a taking of property - a wireless land grab.

Are there state laws regarding forced access?

A substantial majority of states that have considered forced access
proposals have rejected them. Of the 17 states that have considered forced
access in the past three years, 14 have rejected forced access. Of the three
that did not reject forced access outright, two are still under consideration
and one allowed a telecommunications provider to enter property only with
the agreement of the building owner. Three states implemented forced
access provisions before the Telecommunications Act of 1996 was enacted:
Connecticut, Texas and Ohio. The impact and constitutionality of such
measures, however, have yet to be determined. In fact, there is anecdotal
evidence to suggest that such measures have actually stifled competition.
Since these statutes were enacted before the Telecom Act, they are not
To top of page relevant guides for today's post-Telecom Act deregulatory environment.
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‘ :COMI\IU:NICATIONS ACT AMENDMENTS—PENALITIES AND FORFEIT-
#  URES AUTHORITY AND REGULATION OF CABLE TELEVISION POLE
x. ATTACHMENTS BY THE FEDERAL COMMUNICATIONS COMMISSION

3

. " Novemser 2 (Legislative déy, Novemser 1), 1977.—Ordered to be printed

+
.

o

" Mr. HovLriNgs, from the Committee on Commerce, Science, and
Transportation submitted the following

REPORT

' [To accompany S. 1547]

& The Committee on Commerce, Science, and Transportation, to which

& was referred the bill (S. 1547) to amend the Communications Act of
1934, as amended, with respect to penalties and forfeitures, and to au-

@ thorize the Federal Communications Commission to regulate pole at-

& tachments, and for other purposes, having considered the same, reports

& favorably thereon with amendments and recommends that the bill as

® amended do pass.

. ¥ SuMMARY AND PURPOSE

. Thebill (8. 1547) serves two purposes:
& (1) To unify, simplify, and enlarge the scope of the forfeiture
& provisions of the Communications Act of 1934; and
&  (2) To establish jurisdiction within the Federal Communications
& Commission (FCC) to regulate the provision by utilities to cable tele-
§ vision systems of space on utility poles, ducts, conduits, or other rights-
| of-way owned or controlled by those utilities.

PENALTIES AND TFORFEITURES

g ' S. 1547, as reported, would unify and simplify the forfeiture provi-
- sions in the Communications Act of 1934, enlarge their scope to cover
b all persons subject to the act, provide more practical limitations pe-
8 riods and more effective deterrent levels of forfeiture authority, and
# would generally afford the Federal Communications Commission
# greater flexibility in the enforcement of the Communications Act and
3 rules and regulations promulgated thereunder.
29-010
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fering with the right of nonsubscribers to the quiet enjoy-
ment of their own radio and television reception. And, unlike
the serviee a system provides to its own subseribers, there are
few, if any, marketplace incentives for such leakage to be
repaired. The individual subject to the interference may have
no idea that the poor quality picture he receives is anything
other than the result of natural propagation difliculties and
general radio noise, While there may well be cable operators
m rural areas and backwoods hills and hollows whose radia-
tion seems at this time to canse no injury to anyone, we see no
practical way of differentiating in the rules hetween this mi-
noritv and the majority of cable operations whose leakage has
a potential for creating veal reception problems.

The TCC's present enforcement tools of cease and desist and revoea-
fion of certiticates of complinnee ave totally inadeguate in the cable
television aven, The forfeiture alternative is essenbial. ‘The purpose of
S. 1547, as reported, is to treat all parties subject to the (‘/onnn\mi(‘ﬂ;
tions Act equutably and fairly and is not exclusively aimed at CATV.
Any exception for CATV would work great unfairness on other in-
dustries which are less likely than cable operators {o be familiar with
IFCC roles and regulations but are nevertheless subject to forfeiture
authority. o

The committee notes that S, 1547, as reported. is prospective inits ef-
fect for cable operators. Seetion T of the bill, as reported by the com-
mittee, specifically provides that any act or omission which ocenrs prior
{o the effective date of this act shall inenr lability under the provisions
of existing forfeiture authority as then i effect. Therefore, eable
operators will not he subject retroactively to inereased forfertures for
violations which occurred priov to the effective date of 5. 1547,

POLE ATTACINIENT REQULATION

1t is the general practice of the cable television (CATV) industry
in the construction and maintenance of a cable system to lease spaee
on existing utility poles for the attachment of eable distribution fa-
cilities (coaxial wable and associated equipment). These leasing
agreements typically involve the rental of a portion of the com-
munications space on a pole for an annnal or other periodie fee as
well as reimbursement to the wtility for all costs associated with pro-
paving the pole for the CATV attachment. The FPCC estimates that
there are currently over 7,800 C.AI'V pole attachment agrecments
in effect. Approximately 93 percent of all CA'TV cables are stroug
nhove ground_on utility poles, the yemamder hemg placed mnder-
2oronind in-duets, conduits, or trenches, These poles, duets, and conduits
are usadlvowned by telephone and electric power ulility companies,
whicheoften have entered into joint use or joint ownership agreements
for The use oI cach other's poles, TE i estinaf @ ThaT AP PTOXIITTTT T
pereentof all utifity poles owned by either telephone or electiic
ntilities ave actually jointly used. These joint utility agreements com-
monly reserve a portion of each pole for the use of conmunications
services (telephone, telegraph, CATV, traflic signaling, municipal fire
and police alarm systemes, et cetern ). This communications pole space
is u=ually under the control of the telephone company.

g

M ot . - oo, § o - veoc
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Owing to a variety of factors, including environmental or zoning re-
strictions and the costs of erccting separate CATV poles or entrench-
ing CATV cables underground, there is often no practical alternative
to a CATV system operator except to utilize available space on exist-
ng poles: The number of poles owned or controlled by cable compunies
1s insignificant, estimated to be less than 10,000, as compared to the
over 10 million utility-owned or controlled poles to which CATV lines
are attached. .

Sharing arrangements minimize unnecessary and costly duplication
of plant for all pole users, utilities as well as cable companies, Neve-
theless, pole attachment agreements between utilitios which own and
maintain pole lines, and cable television systems which lease available
space have generated considerable debate. Conflict arvises, nnderstand-
ably, from efforts by cach type of firn to minimize its hare of the
total fixed costs of jointly used facilities, Of the more than 10 million
poles on which cable operators lease space, fewer than half are con-
trolled by telephone companies, while 53 percent are controlled by
power utilities, public and private. Most CATV systems lease space
from more than one utility. An estimated 72 perecent of all cable syve.
tews lease pole space from Bell Telephone, operating companies, ap-
proximately 65 percent have agreements with investor-owned power
companies, an additional 21 percent lease space from independont
telephone companies, while 10 percent attach to poles owned by IJA
cooperatives and 14 percent nequire space from utilitios owned I
municipnlities, ‘ '

Duo to the Jocal monpoly in ownership or control of poles to which
enblo systeny operators, out of necessity or husiness convenence, must
attach Hmn_' dish'ilm'f,i()n facilities, it is contended that the utitities on-
Joy a superior bargaining position over CA'TV svstems in negotiating
the rates, terms and conditions for pole attachments. 1t has hoon allegd
hy representatives of the cable television industry that some utilitios
have abused their superior bargaining position by demanding exorhi-
tant rental 'fsos and other unfair terms in return for the vieht to lease
pole space. Cable operators, it is claimed. ave compelled to concede fo
;!:()l:(( ,d(‘!””!H]sf,”"fd(,",' <l|ln‘(‘s's. 'l‘}nn Commission’s Oflice of lans anil
wpnqp e stadl report released in August 1977, concluded the
[a]lthough the reasonableness of enrrent pole attachment rates ro-
s open to question, public utilities by virtue of their 9i7e.'nul
exclusive control over aceess to pole Jines, are unquestionably in o p'().ki»
hmll to extract. monopoly rents from cable TV systems in the forin of
unreasonably high pole attachment rates” (page 34).
lmnly(llm("(l‘l(i;?I:;:-&:?'(};Qfﬁ}wd testimony that the introduction of broadl.

(e g S may pose ncompetitive threat to telephone com-
prnies, and that the pole attachment. practices of telephone companivy
conld, if um'h:\(‘-k(‘(l. present realistic dangers of competitive 1'('.lh':1in.(<
in the future. The Commission has investigated the competitive jnter-
relationships of telephone and cuble companics in various procecdines
;'.An’(l contexts, and has taken action to curtail potential anticompnt\L
o A o b (s o bl Comon 2
0. of (,'(717'7;07'77,7'(7 13/'14;&‘(:"2 1 4418/ (f?d'” (‘1')06) ; Geneml T(,’Z(.’])]l()}m
donied, 396 U8, 888 (1969). Seo hlen. Gomernd 7oty C: Cir. cent.
S 496 Ui (1 ). See also, reneral Telephone Co. of the

st v, @ alates, 449 T0. 20 846, 857 (5th cir. 1971).)
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The pole attachment policies and practices of utilities owning or con-
trolling poles are generally unregulated at the present time. Currently
only one State—Connecticut—actually regulates pole attachment ar-
rangements, while in another eight States, regulatory authority ap-
parently exists but has not been exercised—California, Hawali,
Nevada, Alaska, Rhode Island, Vermont, New Jersey, and New York.
According to a vecent survey conducted by the Commission’s Cable
Television Bureau, entitled “Cable Television Tole Attachment—
State Law and Court Cases,” very few States have specifie statutory
provisions governing attachments to utility poles. Only 15 States,
meluding the District of Columbia, appear to have enacted statutory
aunthority which may be of sufficient breadth to permit regulation by
an appropriate State body.

JURISDICTIONAT, BASIS TOR FCC REGULATION

Moreover, the Federal Comnumications Commission has recently
deeided that it has no jurisdiction under the Communications Act of
19%1, as amendad, to regulate pole attachment and conduit rental ar-
rangements between CATV systems and nontelephone or telephone
utilities. (C'alifornia Water and Telephone Co., ct al., 40 R.R. 2d
419 (1977).) This decision was the result of over 10 years of proceed-
ings in which the Commission examined the extent and nature of its
jurisdietion over CATYV pole attachments. The Commission’s decision
noted that, while the Communications Act conferred upon it expansive
powers to regulate all forms of electrical communication, whether by
telephone, telegraph, cable or radio, CATV pole attachment arrange-
ments do not constitute “communication by wire or radio,” and are
thus bevond the scope of FCC authority. The Commission reasoned :

The fact that eabile operators have found in-place Tacilities
convenient or even neecessary for their businesses is not, sufli-
cient. hasig for finding that. the leasing of those facilities is
wire or radio communieations, If such were ithe case, wo might
be called upon to regulate access and charges for use of public
and privide roads and right of ways essential for the laying
of wire, or even aceess and rents for antenna sites,

In addition the Commission concluded that there was no reason to
separate resolution of the purely legal question of jurisdiction on the
bacis of whether the party owning or controlling the pole wag a tele-
phone or nontelephone company.

The committee believes that 8. 1547, as reported, will resolve this
jurisdictionnl impasse, by ereating within the FCC an administrative
{fornm for the resolution of CATV pole attachments disputes and by
prompting the several States, should they wish to involve themselves
m these matters, to develop their own plans free of TFederal
preseriptions,

The committee believes that IFedeval involvement. in pole attachment,
arrangements should serve two specifie, interrelated purposes: To es-
{oblish o wmeehanism whereby unfir pole attachment practices may
come under veview and sanetion, and to minimize the effect of unjust
ov unreasonabie pole attachment practices on the wider development
of cable television serviee to the publie,

15

The basic design of S. 1547, as reported, is to empower the Federal
Communications Commission to exercise regulatory oversight over the
arrangements between utilities and CATV systems in any case whero
the parties themselves are unable to reach a mutually satisfactory
arrangement and where a State or more local regulatory forum is
unavailable for resolution of disputes between these parties. S. 1547,
as reported, accomplishes this design in the most direct and least
intrusive manner. Federal involvement in pole attachments matiers
will oceur only where space on a utility pole has been designated and
i« actually being used for communications services by wire or eable.
Thus, regardless of whether the owner or controller of the pole 15 an
entity engaging in the provision of communications service by wire, i{
provision has been made for attachment of wire communications a
communications nexus is established sufficient to justify, in a jurisdic-
tional sense, the intervention of the Commission. The underlying con-
cept of 8. 1547, as reported, is to assure that the communications space
on utility poles, created as a result of private agreement between nou-
telephone companies and telephone companies, or between nontele-
phone companies and cable television companies, bo made available, at
just. and reasonable rates, and under just and reasonable terms and
conditions, to CATV systems.

S. 1547, as reported, stops short of declaring the provision ol
space to CATV Twire or radio communications” per ge or that poles

constinnic “instrumentalities, facilities, apparatus,”’ et cofera inti-
~dentalTo wire communications (as used in section 9{a) of the Commu-
nications Act, 47 U.o.C. 153(a) ). However, S. 1547, as reported. ioes
expand the Cominission’s authority over entities not otherwise subject
to FCC jurisdiction (such as electric power companies) and over prac-
tices of communications common carriers not otherwise subject to I'C°C
regulation (principally the intrastate practices of interstate or intra-
stale felephone companies). This expansion of TFCC regulatory au-
ity ds strietly civetinseribed and extends only so far ag js necessary
Jig Commission to involve itself in arrangements atiecting
the provision of utility polecommunications space to CATV systenrs,
Toven m this mstance@ S IHET, as teported, does not contemplate n con-
tinuing direct involvement by the Commission in all CA'T'V pole at-
tachment arrangements. KCC regulation will oceur only when antility
or CATV system invokes the powers conferved by S. 1647, as reported,
to hear and vesolve contpaints relating to the rates, terms, and condi-
tions of pole attachments. The Cominission is not empowered to pre-
seribe rates, terms, and conditions for CATV pole attachments gen-
erally. It may, however, issuc guidelines to be used in determining
whether the rates, terms, and conditions for CATV pole attachments
arce just and reasonable in any particular case.

Morcover, the Cominission’s jurisdictional reach extends onlv fo
those entities which participate in the provision of communieations
spuace on utility poles, Thus, an electric power company which owne o
controls a utility pole would be subject to FCC jurisdiction only if fwo
preconditions are met: (1) the power company shares its pole with a
telephone company, or other communications entity; and (2) a eabile
{elevision system shares the communications space on the pole with
the telephone nutility or other communications entity, or occupies the
communications space alone. An electric power company owning or
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controlling a pole on which no compinications space has been desig-
nated would not be subject to FCLY jurisdiction. 3. 1547, as reported,
does not vest within a CA'I'V #stem operator a right to access to a
utility pole, nor dess the 2%, a5 reported, require a power company
to dedicate a portion of Ys pole plant to communications use.

1t has been made clghr in testimony by CATV industry representa-
tives to this commiifec that access to utility poles does not in itself
constitute a_problgin, among other reasons because CATV offers an
income-producing vec of an othevwise unproductive and often sur-
plus portic~ ST Hlant. CATV industry representatives estimate that
et 15 percent of all utility poles owned or controlled by electric
wwer companies are nof. occupied by telephone companies as well, and
hat. CA'TV systems are already attached to a high percentage of these

ower poles in cominunities served by eable television.

While S0 1547, as reported. does not Iegislate s guarantee of access
W CATV svatems to utility poles, the conmttee recognizes Thal it is
mecivable fhat a nontelephone. utility which envrently provides

VTV pole attachment space might discontinne such provision simply
s orvder to aveld FCC regnlation. The ecommittee believes that under

L1470 as reported, the Clommission conld determine that such con-
wet would constitute an anjnst or anreasonable practice and take
ppropriate action upon a finding that CA'TY pole attachment rights
cerodiscontinued solely to avoid jurisdiction.

Jurthermore, S 1547, as reported, would nol_requive the Commis-
1071, as 0 StaTed I W8 Tal7 forna Water and Telephone Co. decision,

OTe AhovVe, *TO TOEMIATE WTTES and chiarges JOT 15e ol public and Pri-
ale roads and rioht-01-Wiys éssential Tor the laying o Wire, or even
cecess and rents Tor anfenna sifes.” The communications space must
Tready have Deen cstablished, meaning that FCC jurvisdiction arises
nly where a pole. duet, conduit, or right-of-way has alveady been
wevoted to communieations use, and the communieations space must
alveady be occupicd by a eable television system. Henee any problems
cerfaining to restrictive easements of wtility poles anidwires ovep pri-

Tepropeity, excrcise of vghts o] ecnmnent domain, assignability of

Cosements oy other acqinsit jons of mght-of-way are heyond the scopo

IFCC OXTV ol alfachiment jovisdiction. Any nequsilion ol any

crehit ol way neede T T o eable compnny s the diveel responsibility of
hat company, in aecordance with loeal lnws, SO 1517 s reported, is not
cnfended to disturhy such mattersinany way,

STATE OR LOCAL, CATY PORY, ATTACHMENT REGULATION

S0 as reported, permifs any State which regunlates the rates,
cermes and econditions for CATV pele attachments to preempt the
Federal Communications Commission’s regnlation o pole atiach-
wients in that State. The commitiee eonstders the matter of CA'I'V
nole aftachments to be essentially loeal in nature, and that the varions
<tate and loeal vegnlatory hodies which regulate other practices of
selephone and eleetrie ntifities ave better equipped to vegnlate CATV
anle attachments, Regnlation should bo vested with those persons or
geneies most familiar with the Toeal envivonment. within w‘]\ioh utili-
ee and cable television systems operate. It is only because such State
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or local regulation currently does not widely exist that Federal supple-
mental regulation is justified.

1lowever, the framework for such State and local regulation is
already in place. CATV systems and electric power and telephone
utilities are subject, in varying degrees, to local or State regulation in
numerous ways, State and local public service commissions and other
agencies already possess a wealth of experience in regulating intra-
state power and telephone companies. CATV systems are granted
franchise permits froin the oflicials in the communities in which they
operate. Scveral States have cable television commissions which per-
form regulatory functions in addition to those performed by the com-
munity franchising authorities.

Nevertheless, in the absence of regulation by these State and local
anthorities of CATV pole attachments, the Federal Cominnunications
Comnission should fill the regulatory vacuum to assure that rates,
terms, and conditions otherwise free of governmental scrutiny are
assessed on a just and rensonable basis. The committee looks to a
replacement of interim FCC jurisdiction by the States and localities
concerned with the orderly growth of cable television. Since this is
a relatively novel issue in many States, there will he a time before
many assert CATV pole attachment jurisdiction. Most States will
require special legislation in order to empower their utility commis-
sions with the requisite anthority. Some States may wish to conduct
studics of Jocal needs prior to considering legislative action. There
1s, too, the possibility that some States may not choose to regulate in
this area. oo :

S. 1047, as reported, establishes a simple notification process
whereby a State mmay recapture CATYV pole attachment jurisdiction
by certifying to the Commission that it regulates the rates, terms,
and conditions for CATV pole attachments. The bill as reported
malkes clear that the Commission shall be foreclosed from regulation
with respect to pole attachments in any State which has so certified to
the Cominission. Receipt of such a certification from the State shall
be conclusive upon the Commission. The FCC shall defer to any State
regnlatory program operating under color of State law, oven if debate
ov litigntion nt the Stuate level is in progress as to the authority of the
State or loeal body to enrry out n CATV pole attachmont rogulatory
program. However, since the purpose of the bill as reported is to create
a forum that is, in fact, available to adjudicate pole attachment dis-
putes, State preemption of FCC jurisdiction would not occur if a
State only had authority to regulate in this area but was not actually
implementing that authority. Thus, if a State is regulating, or is pre-
pared to regulate upon a proper request, the CC is preempted.
Litigation challenging the State’s authority would not affect that
preemption unless the reviewing court or other authority had imposed
a stay of State regulation pemﬁng outcome of the litigation.

S. 1547, as reported, unlike the bill as introduced, imposes no rate-
setting formula upon the States. The committee believes that the States
should have maximum flexibility to develop a regulatory response {n
pole attachment problems in accordance with perceived State or local
needs and priorities. The committee is of the opinion that no Tederal
formula could accommodate all the various local needs and priorities
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& . ATTACHMENTS BY THE FEDERAL COMMUNICATIONS COMMISSION
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NOVEMBER 2 (Legislative déy, NovEMBER 1), 1977,—Ordered to be printed

| F ' Mr. HorLings, from the Committee on Commerce, Science, and
: Transportation submitted the following

REPORT

[To accompany S. 1547]

§ The Committee on Commerce, Science, and Transportation, to which
. was referred the bill (S. 1547) to amend the Communications Act of
1934, as amended, with respect to penalties and forfeitures, and to au-
@ thorize the Federal Communications Commission to regulate pole at-
g tachments, and for other purposes, having considered the same, reports
£ favorably thereon with amendments anc% recommends that the bill as
# amended do pass.
¢ O SUMMARY AND PURPOSE

. Thebill (S.1547) serves two purposes:
& . (1) To unify, simplify, and enlarge the scope of the forfeiture
8 provisions of the Communications Act of 1934 ; and
& (2) To establish jurisdiction within the Federal Communications
& Commission (FCC) to regulate the provision by utilities to cable tele-
g vision systems of space on utility poles, ducts, conduits, or other rights-
& of-way owned or controlled by those utilities.

PENALTIES AND YORFEITURES

;& ' S. 1547, as reported, would unify and simplify the forfeiture provi-
4 sions in the Communications Act of 1934, enlarge their scope to cover
i sll persons subject to the act, provide more practical limitations pe-
A riods and more effective deterrent levels of forfeiture authority, and
would generally afford the Federal Communications Commission
8 greater flexibility in the enforcement of the Communications Act and
-§ rules and regulations promulgated thereunder.
' 29010




X

12

fering with the right of nonsubscribers to the quiet enjoy-
ment of their own radio and television reception. And, unlike
the serviee a system provides to its own subscribers, there are
few, if any, marketplace incentives for such leakage to be
repaired. ‘The individual subject to the interference may have
no idea that the poor quality picture he receives is anything
other than the result of natural propagation difliculfies and
general radio noise, While there may well be cable operators
m rural aveas and backwoods hills and hollows whose radia-
tion secins at this time to cause no injury to anyone, we see no
practical way of differentiating in the rules between this mi-
nority and the majority of cable operations whose leakage has
a potential for creating real reception problems,

The FCC's present enforeement tools of cease and desist and revoca-
fion of cortificates of compliance ave totally inadequate in the cable
television avea. The forfeiture alternative is essential, ‘The purpose of
S. 1547, as reported, is to treat all parties subject to the (?0111111111111‘0‘:1:
tions Act equitably and fairly and i1s not exelusively aimed at CATV.
Any exception for CATV would work great unfaimess on other in-
dustries which are Jess likely than cable operators {o be familiar with
IFCC rules and regulations but are nevertheless subject to forfeiture
authority, ‘ o

The committee notes that S. 1647, as reporfed. is prospeetive inits ef-
feet for cable operators, Section T of the hill, as reported by the com-
mittee, specifienlly provides that any aet or omission whieh ocenrs prior
fo the effective date of this act shall ineur Hability nnder the provisions
of existing forfeiture authority as fhen in effect, Therefore, cn.l.;l(-'
operators will not be subject retroactively to increased f()}'imfnl‘('s for
violations which occutred prior to the effective date of S. 1547,

TOLY, ATFACHMENT RVAGULATION

Tt 35 the general practice of the cable television (CATV) industry
in the construction and maintenance of a eable system to lease space
on existing ntility poles for the attachment of eable dist vibution fa-
cilities (coaxial cable and associated equipment). These leasing
agreements typieally involve the rental of a portion of the com-
munieations space on a pole for an annual or other periodic fee ax
well as reimbursement to the utility for all costs :1599(:1:11031 with pre-
paving the pole for the CATV attachment, The IFCC estimates that
there are currently over 7.800 CATV pole altachment agreements
i effeet. Approximately 95 percent of all CATV cables are strung
ahove oround on utility poles, the 1'0111:1111(](\1' Deing placed under-
Lromnd e ducts, conduits,or trenehes, These poles) duets, and conduits
are usaally owned by telephone and electric power utility conmpanies,
WhTeT o TTen Tiave entered 1nto joint use or Jomt ownership agreenients
for e use ol cach otherspoles, It s esimafed TIATAPPTOXIIRTTT T 7tr
pereent. of all utilty poles owned by either telephone or electiic
ntilities ave actually jointly used. These joint utility agreements com-
monly veserve a portion of each pole for the use of communications
services (telephone, telegraphy CATV, traflic signaling, municipal five
and police alarm systems, et cetera}. This conmunications pole spaee
is usually under the control of the telephone company.

e -
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Owing to a variety of factors, including environmental or zoning re-
strictions and the costs of erecting separate CATV poles or entrench-
ing CATV cables underground, there is often no practical alternative
toa CATV system operator except to utilize available space on exist-
ing poles: The number of poles owned or controlled by eable compunies
is Insignificant, estimated to be less than 10,000, as compared to the
over 10 million utility-owned or controlled poles to which CA'L'V lines
are attached. .

Sharing arrangements minimize unnecessary and costly dnplication
of plant for all pole users, utilities as well as cable companies, Neyer-
theless, pole attachment agrecments between utilities which own and
maintain pole lines, and cable television systems which lease available
space have generated considerable debate. Conflict arvises, understand-
ably, from efforts by cach type of firin to mininize its share of {he
total fixed costs of jointly used facilities. O the more than 10 million
poles on which cable operators lease space, fewer than half are con-
trolled Dy telephone companies, while 53 percent are controlled by
power utilities, public and private., Most CATV systems lease space
from more than one utility, An estimated 72 percent of all cable svs.
tems lease pole space from Bell Telephone operating companies, ap-
proximately 65 percent have agreements with investor-owned power
companies, an additional 21 percent. Jease space from independent
telephone companies, while 10 percent attach to poles owned by I\
cooperatives and 14 percent nequire space from utilities owned hy
municipnlities, ‘ '

Duo to the Tocab monpoly in ownership or control of poles to which
enblo system operators, out of necessity or business convenience, must
attach their distribution facilities, it is contended that the utilit ies vir-
Joy a superior bargaining position over CATV systens in negotiating
the rates, terms and conditions for pole attachments. Tt has hoen . Hegrd
by representatives of the cable television industry that somne utilitics
have abused their supevior bargaining position by demanding exorhi-
tant rental fees and other unfair terms in return for the vight to loaso
pole space, Cable operators, it is elaimed. ave compelled to concedo o
;lu‘ls(t Y(I(‘.m:xmls 1|13(‘I(‘\1' duress, The Commission’s Oflice of Plans ani
Policy, in n stafl report: released in Angust 1977, coneluded that,

[a]lthough the reasonableness of current pole attachment rates ro.
Inins open to question, public utilitics by virtue of their sjze ane
exclusive confrol over access to pole lines, are unaquestionably in a posi-
fion to extract monopoly rents from cable TV systems in the form of
unrcasonably high pole attachient rates” (page 34).

I'he committee received testimony that the introduction of broal.
hand cable services may pose competitive threat to telephone com-
proies, and that the pole attachment. practices of telephone companics

4_-nuM, il nn(-hf‘(\']((‘(l. present realistic dangers of competitive l'osh'niM
in the future. The Commission has investigated the competitive jnter-
relntionships of telephone and cable colpanics in various procecdings
eind contexts, and has taken action to cuvtail potential anticompeti-
h'\'n_pmctlcvf in several instzmc‘os. (Sce for example, Common, Carrivy
7'077/?'3 for CA TV Systems, 4 FOC 21 257 (1966) ; Gencral Telephone
("o, _nf Californio, 13 TGO 2d 448, af'd. 413 F. 24 390 D.C. Cir. cert
drnied, 396 1S, 888 (1969). Sce also, Fenoral Telaphone o, of the
Southwest v. United States, 449 1. 21 846, 857 (5th cir. 1971).)
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The pole attachment policies and practices of utilities owning or con-
trolling poles are generally unregulated at the present time. Currently
only one State—Connecticut—actually regulates pole attachment ar-
rangements, while in another cight States, regulatory authority ap-
parently exists but has not been exercised—California, Hawaii,
Nevada, Alaska, Rhode Island, Vermont, New Jersey, and New York.
According to a vecent survey conducted by the Conumission’s Cable
Television Bureau, entitled “Cable Television Dole Attachment—
State Law and Court Cases,” very few States have specific statutory
provisions governing attachments to utility poles. Only 15 States,
mcluding the District of Columbia, appear to have enacted statutory
anthority which may be of sufficient breadth to permit regulation by
an appropriate State body.

JURISDICTION AL BASIS TOR FCC REGULATION

Morcover, the Federal Communications Commission has recently
deeided that it has no jurisdiction under the Communications Act of
1931, as amended, to regulate pole attachment and conduit rental ar-
rancoments hetween CATV systems and nontelephone or telephone
utilities, (California Water and T'elephone Co., ot al., 40 R.IR. 2d
419 (1977).) This decision was the result of over 10 years of proceed-
ings i which the Commission examined the extent and nature of its
Jurisdiction over CATV pole attachments. The Conunission’s decision
noted that, while the Communications Act conferred upon it expansive
powers to regulate all forms of electrical communication, whether by
telephone, telegraph, eable or radio, CATV pole attachment arrange-
ments do not constitute “communication by wire or radio,” and are
thus bevond the scope of FCC authority. The Commission reasoned:

The faet that eable operators have found in-place Tacilities
convenient or even necessary for their husinesses is not, sufli-
cient. basis for finding that the Teasing of those facilities is
wire or radio communications, I{ such were the case, we might
be called upon to regulate access and charges for use of public
and private roads and right of ways essential for the Jaying
of wire, or even access and rents for antenna sites.

In addition the Commission coneluded that there was no reason to
separate resolution of the purely legal question of jurisdiction on the
basis of whether the party owning or controlling the pole was a tele-
plione or nontelephone company.

The committee believes that S, 1547, as reported, will resolve this
jurisdictional impasse, by creating within the 'CC an administrative
Tornm for the resolution of CATV pole attachments disputes and by
prompting the several States, should they wish to involve themselves
i these atters, to develop their own plans {ree of Tederal
preseviptions.

The commitiee believes that Fedeval involvement in pole attachment
arrangements should serve two specifie interrelated purposes: Ty es-
{ablish o meehanism whereby mnfair pole attachment practices may
come under veview and sanction, and to minimize the ollect of unjust,
or unreasonable pole attachment practices on the wider development
of cable television serviee to the publie,
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The basic design of S. 1547, as reported, is to empower the Tederal
Communications Commission to exercise regulatory oversight over the
arrangements between utilities and CATV systems in any case whero
the parties themselves are unable to reach a mutually satisfuctory
arrangement and where a State or more local Tegulatory forum 1s
unavailable for resolution of disputes between these parties. S. 1547,
as reported, accomplishes this design in the most direct and least
intrusive manner. Federal involvement in pole attachments mailers
will oceur only where space on a utility pole has been designated and
1# actually being used for communicafions services by wire or cable.
Thus, regardless of whether the owner or controller of the pole is an
entity engaging in the provision of communications service by wire,if
provision has been made for attachment of wire communications n
conmumunications nexus is established sufficient to justify, in a jurisdic-
tional sense, the intervention of the Commission. The underlying con-
cept of S. 1547, as reported, is to assure that the communications spuce
on utility poles, created as a result of private agreement between non-
telephone companies and telephone companies, or between nontele-
phone companies and cable television companies, bo made available, at
just. and reasonable rates, and under just and veasonable terms and
conditions, to CATYV systems.

é._1547, as reported, stops short of deelaring the provision mn
Space to CATV Twire or radio communications” per gse_or that poles
constitnte “instrumentalities, facilities, apparatus,ﬁ?c‘oﬁﬁ-i-
~“Lentalto wire communications (as used in section 3({a) of fhe Commi-
nications Act, 47 U.S.C. 163 (a) ). However, S. 1547, as reported. loes
expand the Commission’s authority over entities not otherwise subject
to IFCC jurisdiction (such as electric power companies) and over prac-
tices of communications common carriers not otherwise subjeet to 'CC
regulation (principally the intrastate practices of interstafe or intra-
stato telephone companies). This expansion of TCC pegulatory nu-
iy s alvietly gireumseribed and extends only so far as is necessary

thotl
to permit the Commission to involve itsclf in arrangements affecling
the provision of utilty po ications space to CATV systenis.
Toven T this msfance ST T, as reported, does not contemplafe n con-
tinuing divect involvement by the Commission in all CATV pole at-
tachment arrangements, FCC regulation will occur only whenautility
or CATV system invokes the powers conferred by S. 1647, as reported,
to hear and resolve compaints relating to the rates, terms, and condi-
tions of pole attachments, The Commission is not empowered to pre-
scribe rates, terms, and conditions for CATV pole attachments eon-
erally. It may, however, issuc guidelines to be used in determining
whether the rates, terms, and conditions for CATV pole attachments
are just and reasonable inany partienlar ease.

Morcover, the Commission’s jurisdictional reach extends only o
those entities which participate in the provision of communications
space on ntility poles. Thus, an electric power company which owns av
controls o utility pole would be subject to FCC jurisdiction only if (wo
preconditions are met: (1) the power company shares its pole with a
telephone company, or other communications entity; and (2) a cabile
felevision system shares the communications space on the pole wirh
the telephone utility or other communications entity, or occupies the
communications space alone. An electric power company owning or




controlling a pole on which no communieations space has been desig-
nated would not be subject to I¥'CC jurisdiction. S. 1547, as reported,
does not vest within a CAT'V system operator a right to access to a
utility pole, nor does the bill, as reported, require a power company
to dedicate a portion of its pole plant to communications use.

It has been made clear in testimony by CATV industry representa-
tives to this committee that access to utility poles does not in itself
constitute a problem, among other reasons because CATV offers an
income-producing use of an othevwise unproductive and often sur-
plus portion of plant. CATV industry representatives estimate that
about 156 pereent of all utility poles owned or controlled by electric
power companies are not occupied by telephone companies as well, and
that CATV gystems are ajready attached to a high percentage of these
power poles in communities served by cable television,

While 8. 1547, as reported, does not legislate a puarantee of access
by CATV svstems to utility poles, the conmunittee recognizes that it s
conceivable That a montelephone utility which currently provides
CATV pole attachment space might discontinue such provision simply
in order to avold IFCC regulation. The committee believes that under
S04 as reported, the Commission econld determine that such con-
duct would constitute an unjnst or unreasonable practice and take
appropriate nction upon a finding that CA'TV pole attachment rights
wera discontinued solely to avoid jurisdiction,

Furthermore, S0 1547, as reported. would not_require the Commis-
<ton, as 1 stale i 15 vatiforma Water and Telephone Co. decision,
ote above, 1O TeRMIATE Necess and charges Jor 17se 01 public and pri-

vate roads and nght-cI-ways essenfial for the Taymg ol wite, or even
aceess and rents for anfenna sites.” The communications space miist
aiready have heen established, meaning that I'CC jurisdiction arises
only where a pole, duct, conduit, or right-of-way has alveady been
devoted fo communieations use, and the communieations space must
already be occupied by a cable television system. Henee any problems
pertaiming to restrictive easements of utility poles and wires over pri-

Vitle property, excreise of rights of enunent domain, assignability of

cosements or other acpnsitions ol rieght-ol-way are heyond the SCOPO
of 1TCC CXTV T ole altachinent Jurisdiction, Any nequisibion ol any
right ol way iecded Ty aeable company s the diveet vesponsibility of
that company.in necordance with loeal faws, S, 1547, as reported, is not
intended to disturb such mattersin any way.

STATE OR TLOCAL CATY PORY ATTACHMENT REGULATION

S, 10470 as reported, permifs any State which regulates the rates,
fermes and conditions for CATV pole attachments to preempt the
Federal Communieations Commission’s regulaution of pole atiach-
ments in that State. The committee considers the matter of CATV
pole attachments to be essentially Toeal in nature, and that the various
=tate and loeal regulatory bodies which regulate other practices of
telephone and electrie ufilities ave better equipped to regnlate CATV
pole attachmoents, Regulation should be vested with those persons ov
agencies most familiar with the Toeal envivonment. within which utili-
ties and cable felevision systems operate, 1t is only becanse such State
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or local regulation currently does not widely exist that Federal supple-
mental regulation is justified. .

However, the framework for such State and local regulation is
already in place. CATV systems and electric power and telephone
utilities are subject, in varying degrees, to Jocal or State regulation in
nuinerous ways. State and local public service commissions and other
agencies already possess a wealth of experience in regulating intra-
state power and telephone companies. CATV systems are granted
franchise permits from the officials in the communities in which they
operate. Scveral States have cable television commissions which per-
form regulatory functions in addition to those perforined by the com-
munity franchising authorities.

Nevertheless, in the absence of regulation by these State and local
authorities of CATV pole attachments, the Federal Communications
Conunission should fill the regulatory vacuum to assure that rates,
terms, and conditions otherwise free of governmental scrutiny are
assessed on a just and reasonable basis. The committee looks to a
replacement of interim FCC jurisdiction by the States and localities
concerned with the orderly growth of cable television. Since this is
a relatively novel issue in many States, there will be a time before
many assert CATV pole attachment jurisdiction, Most States will
require special legislation in order to empower their utility commis-
sions with the requijsite authority. Some States may wish to conduct
studies of local needs prior to considering legislative action. There
1s, too, the possibility that some States may not choose to regulate in
this area. Co :

S. 1547, as reported, establishes a simple notification process
wliereby a State may recapture CATV pole attachment jurisdiction
by certifying to the Commission that it regulates the rates, terms,
and conditions for CATV pole attachments. The bill as reported
makes clear that the Commission shall be foreclosed from regulation
with respect to pole attachments in any State which has so certified to
the Commission. Receipt of such a certification from the State shall
be conclusive upon the Commission. The FCC shall defer to any State
regulatory program operating under color of State law, even if debate
or litigation ot the State level 1s in progress as to the authority of thoe
State or Toeal body to enrry out a CA'L'V pole attachment regulatory
program. However, since the purpose of the bill as reported is to create
a forum that is, in fact, available to adjudicate pole attachment dis-
putes, State preemption of FCC jurisdiction would not occur if a
Stale only had anthority to regulate in this area but was not actually
implementing that authority. Thus, if a State is regulating, or is pre-
pared to regulate upon a proper request, the I'CC is preempted.
Litigation challenging the State’s authority would not affect that
preemption unless the reviewing court or other authority had imposed
a stay of State regulation pending outcome of the litigation.

S. 1547, as reported, unlike the bill as introduced, imposes no rate-
setting formula upon the States. The committee believes that the States
should have maxinnnn flexibility to develop a regulatory response to
pole attachment problems in accordance with perceived State or local
needs and priovities. The committee is of the opinion that no Tederal
formula could accommodate all the various local needs and priorities




