LOAD BOX TEST
Month (1994) | IMAS Call Volumes | AMA Call Volumes | Difference
October 641,532 641,438 94
November 641,645 641,573 72
December 619,990 619,892 98
Total 1,903,167 1,902,903 264

13630




NYT will provide responsive presentations to those remaining issues not
addressed in our direct presentation. Additionally, our responsive presentations will
address matters raised by the other parties in their direct presentations.

Respectfully submitted,

O

Amy D. Kanengiser
Attachment

cc: Honorable John C. Crary (5 copies)
All parties
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DECISION/ORDER

George B. Ceresia, Jr., Justice:

At lssue in these three combined CPLR Article 78

is a May 29,

1967

proceedings

determinaticen of the Publlic Service Cormmission

("PSC") concerning New York Telephone's {"NY Tel") Mass

Announcement Services ("MAS"), a service utilized by many

different Information Providers (IP’'s") tc offer to the public

recorded irnformation messages accessed by calling the specific

976" number assigned to the IP (see, PSC Opn. No. 97-7). The

*976* recorded messages of approximately one minute’s duration

offer information regarding weather, <time,

horoscopes,

lottery results, sports anc entertainment,

financial news,

{nter

alia. Calls to "976" exchanges incur & fixed charge (.40¢ at the

time of the determination), and the per-call revenues are

collected by NY Tel and divided equally between NY Tel and the IP

called, pursuant to the governing tariff filed with the P5SC. NY

Tel is required to provide billing end collection services to the




I1P's for "976" calls, and to tabulate call volumes or counts £or
each IP. These numbers provide the hasis for NY Tel’'s teriff-
based obligation to pay the IP‘s for each completed cali billed
and collected.

o From 1984 to 1990, NY Tel used a system called Autrax or
t:diochron to tabulate the "976" call volumes for purposes of

paying the IP's. The Autrax System experienced call counting
errore on a regular dasis, requiring NY Tel employees to manually
"a@just" the call counte. Tn 1990, NY Tel transferred ar “cut-
over® the "976" calle to the Ericsson Switch to tabulate 976"
calls. The cutover was attended by a variety of problems. For
clarification, the originel system is referred to as thre pre-
cutover Autrax System, and the replacement system is called the
Ericeson post-cutover system.

ARfter the cutover to the Ericsson Switch, various IP’'s
complained to the PSC that the new switch was not completing or
counting all calls with the result that their call counté dropped
significantly from their pre-cutover call counts, causing them to
lose revenues and business. They sought compensation from NY Tel
in amounts which ranged up to $15.6 million for these claimed
.osses. The IP's also raised many other complaints concerning
“976" service, including dissatisfaction with compensation levels
and allocation of revenues, system reliability and shortcomings,
and inaccuracies in call counting. The IP's suggested

alternatives to enable them to offer their services more

competitively in view of emerging competition from other types of




information providers. Many of the IPs’' concerns were addressed
by NY Tel or by prior PSC proceedings, but many more remained to
be resoclved.

By Order Instituting Proceeding (May 29, 1993), the PSC
commenced an omnibus proceeding to address in a single
\.':llxbulidal.cd proceeding cll issues uul clieady 1esulved telalliuy
to "976" MAS Service including rates, charges, rules and
regulations. Interested members of the industry were invited to
participate, and were encouraged to develop alternative
apéroaches and mutually acceptable resolutions of the issuves. By
Opinion and Order Concerning MAS, the PSC approved in part a
Joint Preposal filed by NY Tel and 12 IP's to resolve many of the
ilspues in cwvnteatlion (sce, P3C Opn. NHo. 94-14-Opinion and Order
Concerning MAS [6-1-94), on reconeiceration, modified in part by
PSC Opn. 95-10 (8-2-9S)). Puryuant to the Adiiuistralive Law
Judge’'s subsequent Procedural Ruling, MAS-related issues not
resolved by the approved Joint Proposal were to be addressed in
Phase II of these proceedings. Extensive hearings and motion
practice were conducted during 1996 in Phase II resulting in a
record of over 5000 pages and 175 exhibits. During the hearings,
as the evidence and testimony developed, the scope of the inquiry
expanded censiderably from the harm the IP’'s claimed due to NY
Tel’'s misconduct reiated to the cutover to the Ericsson Switch
and NY Tel‘s liability therefor, to include NY Tel's recently
rcvealed conduct in manually adjueting the erroneous pre-cutover

Autrax call counts and concealment of these adjustments, and the




IPs’. entitlement to compensation for Autrax call counting
problems.

The Administrative Law Judge issued a comprehensive
recommended Decision ("RD*) of 189 pages on January 17, 1997. As
piftinent to this special proceeding end detailed infra, the
Administr?tive Law Judge found that NY Tel had been grossly
negligent and had engaged in willful misconduct in connection
with the September 1990 installation and cutover to the new
Er%csaon Switch used to provide “976“ service to the IP's. The
misfandling of the cutover caused the IP‘'s to lose a large volume
of calls end, consequently, customers. While recognizing that
the PSC has no authority to awerd conventional nealigence damages
and that NY Tel‘s liability to the IP’'s under the governing
tariff {8 limited in a court action to gross negligence/willful
misconduct, the Administrative Law Judge recommended that IP’'s be
awarded “refunds" from NY Tel totaling $25.2 million, which took
into consideration the harm suffered by the IP’s due to NY Tel’s
defective service. The Administrative Law Judge deternined that
the Ericsson Switch was not a suitable vehicle for counting "9376"
callas and set forth a new call counting procedure for NY Tel to
follow until the switch was properly replaced.

The Administrative Lew Judge rejectec all claims by two IP's
(Black Radio News [“BRN*! and Ad Hoc Commit:zee of Independent
Information Providers (*Ad Hoc"-an IP trade group)) for

compensation based vpon the pre-cutover Autrax call count errors

and manual adjustments of those counts, finding they had not




demonstrated entitlement to be compenssted further based upon
unadjusted Autrex caw cali count date. The Administrative Law
Judge then made a variety of recommendations for orospective
changes in the manner in which "976" service is provided to the
Ifis. These included requiring that NY Tel unbundle the various
cost elements of “976" service, and recuiring that NY Tel
establish the charge for each of these elements on a cost basis
without any “contribution® or subsidy factor. 1In the past, NY
Tel had retained as a “contribution” or subsidy increment from
the""976" per-call revenues, causing "976* providers to subsidize.
basic local service. Increased competition from al-ernate
information providers such as NYNEX Irformation Resource Company
("NIRC") which did not provide any such contribution required
leveling the playing field and elirminating the contributlon
element altogether from "976" pricing and revenue allocation.
The Administrative Law Judge also recommended that the
voluntary call blocking options avai.able to customers be
modified so that cuetomers could separately block more
controversial, adult ernterteinment services without also
requiring that they block the "976" information services as they
were forced to do under the existing blocking options,
Additionally, the Administrative Law Judge reccommended

modification of existing protocols for involuntarily blocking

'Unbundling merely means separating “976" service into its component parts and allowing
ccmpetitors to provide these services to the [P's, ¢ . billing and collecting, call processing.

advertising, accounting, bill formatting.
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calls invoked when customers fail to pay their telephcne bills in
full -- to the extent that the prctocols lump "976° calls in a
billing category with all other non-NY Tel pay-per-call services.
Under the exlsting protocol, ~976" service may be blocked for &
ctjtomers who fail to pay in full their bill for calls other than
“976" service. Exceptions were taken to that Recommended
Decision.

The PSC essentially adopted the findings and recommendations
of the Administrative Law Judge with a few exceptions, as
reiovant herein (sece, P3C Opn. No. 97-7 (5-29-97)). The PSC
agreod with the Administractive Law Judge's Cfindiay counverning NY
Tel’s conduct both before and after the cutover, and with the
rancluginn that MY Tel committed grocc ncgligence and engaged in
deliberate misconduct in connection with the 1990 transfer of
"076" esarvice to tho Ericeseson Switch (id. at 8-9, n. 1, 135).
However, the ©5SU concluded that the proposed "refund- remedy
constituted au luwpruper award Of damages the agency lackead tne
autharity to make becaucc tho only chargees HY Tc. collccted wus
for completed *$76" calls and not for ary impaired service
(id."y. The PSC agreed with the proposed prospective changes to
“976¢" service, lilacluding unbundling and elimination of the
contribution factor, but disagreed with the propusals to amend
the voluntary call blocking options or Lhe bLilling category

protocols which result in involuntary blocking for payment

Citing Cate 28804.NY Tel (Autotas Serviee): PSC Opn. No. 86-3(2-28-80), FSC Opu.
Nuo 86-3 (A)(5-6-86) and PSC Opn. No. 86-3(B)(8-28-87).
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deficiencies (PSC Opn. No. 97-7, at pp. 12-13). The PSC directed
NY Tel to implement :ts alternate proposal to improve the
Ericsson Switch call counts as specified in its exceptionas (id.
at 14, 15 [§3)). On reconsideration, the 2SC clarified its
r:}ing regarding voluntary blocking and specified that it was
edhering to its January 1996 determination that a fifth blocking
option be prospectively offered.

NY Tel and several IP's thereafter instituted three separate
article 78 proceedings challenging various aspects of the PSC's

May™29, 1997 determination. These proceedings were consolidated

"k‘ (o TIE PO TR S o I BT RS NP e, TQ97
Tnis alngle UPIBLOR ara vracy wlii YCOO0OLVC Q&ll 1393uGd rayisca

ir these consolidated special proceedings.

I. The PSC’e Gross Negligence/
willfu]l Misconduct Declaration

NY Tel‘'s first cause of action alleges that the PSC's
declaration that it wac cuilty of "gross negligence" and “wiliful
misconduct” in conneccion with the Ericsson Switch cutouver is iu
excess of the PSC's szatutorily conferred jurisdiction, because
this finding is relevant cnly to the issue of damages, i.e. NY
Tel's liability to the IP's, which the PSC lacks the powaer to
award. Thus, NY Tel contends the PSC lacks the authority to make
a declearatory finding relevant solely to the issue cf damages

under the appiicable tariff. Tre PSC refutes thie contention




arguing shat it has jurisdiction tc meke findings of fact o=
liability provisions in the tariffs i+ approves and supervises
when such findings are made in connecticn with its statutory
authority to regulate rates, terms and utility services.

Likewise, the IP’s argue that the PSC finding on liability falls

*
e

within its authorized powers to investigate complaints, assure
safe and adequate service, oversee telephone utilities’ conduct
and operations, impose penalzies and take corrective action, and
issue related findings.

. The court's initial analysis must focus on the context in
which the gross negligence/willful miscornduct issue was raised
before the PSC and in which that finding was made by the
Adminietrative Law Judge and PSC, and its relevance, if any, to
isgues other than damages. The PSC instituzed this omalibus
proceeding to adcéress myriad complaints filed by IP's. These
complainte generally releted to dissatisfaction with compensation
levels, alleged system shortcomings and inaccuracies in call
counting. The PSC in irs Order Instituting Proceedings directed
the convening of interested members of the MAS industry "to
consider the rates, charges, rules and regulations affecting the
[MAS]} portion of the information provisioning industry in New
York Telephone’'s service territory”. 1n the proceedings Phase 1,
NY Tel and 12 IP‘s negotiated a Joint Prcposal resolving some

points of contention, which was approvec (see, PSC Opinion 94-
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14y, Meanwhile, Phase 1I was commenced for consideration of
MAG-relateéd isaunes not coverad by tne Jeint Proposal. Velumirous
discovery, extensive hearings and rorvioa practice encued. The
Adminiatvarive Law Judge iccued a procecdural coling vall alug the
issues romaining for sdminiscrative resolution, and they iuncluded
NY Tel o “liabillry, if any., to "976~ providere cdue to ita
handlling of the curover tn rhe Ericcgon Ewitch”, ao well as tLle
acenracy of pasl wnd current call couats. HNHY Tel o liaLliliry tor
demages arising from its errors, omiesions, interruptions or

.
delayy in providing rervices Lu subscribere (l1{'3) was, ot
couree, llmited under the apnlicahle *ariff te “grous nagligence-
and "willful misconduct®, aslde from certain specified
interruption Allowancaes. In the Fecuanweinird Tua:lylon on srhase
1, the Admiaistrative Law Judge indicated that the *“maia isgue”
of Phase II was whether NY Tel has an “obligatior rn compensate”
the IP's for call account errors after’ the cutover to the
Erlcsson Switch. ‘'rhe IP’'s raised three basic areas of

misconduct: (1) inaccuracy sa-d decepl ion by NY Tel ii- the pre

cutover Adtrax call counts; (2) NY Tel's gross negligenco and
misconduct in handling the Ericsson Switch cutover aad cover up,
for which the IP’s sought wanarary compensation and (3)

litigation abuses and fraudulent conduct by NY Tel in front of

The petitiva fur secunsideration was denivd with Jarifications (see, 0SC Opinion 95-10
[8-2-95)).

SOty BRIS nid thiw Ad Hos 1P 76 put fumnh 4 Glaim tor pre cutover call acoount erfora,

discussed infra.
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the PSC. " The Administrative law Judge then raviewed whu parctlec’
claims and tho hearing rccusd tegnrding (he pre and pont cutover
call account inaccuracies, NY el s related conduct, and its
impact on the IP‘c. Thec parties agreed that under the governing
ri:iff tha threchold for NY Tel‘s lialiility ls cross negligence
and willful misconcuct, but NY Tel maintained that ary claim for
damages must be brought in court as the PSC could nc= award
damageo. The IP‘c asserted thal Llc PSC couuld, ynder tne raritf,

direct NY Tel to compcnsate them for their financilal los3 Cue to

NY Tel'ec grose negligence or willful miscunduct in raiiing to
competently provide service under the tariff.

Aftoer revicwing the ealuuviveu rtecord anc the partiey’
contentivus regarding che availapility and propriety of any
tariff-based remedy from the PSC, the Administrative Law Judge
ivuucd Findings thas Ny Tel had Lsen “guilty of gross negligence
and willful misconduct”, summarized as fo:lowg:

The company’'s long-term cdeception of both IP's and the
Comrie¢sion concerning ites unaulhviiced Autrax call
count adjustments was willful misconduct. The cecmpany
was sarinurly negligent in pushing ahaad with the
Ericsvon cutover in onrne gulp, rathcr than phasing it
in, which would have enabled it to deal more
efficaciously with the problems and avert cerious harm
to IP’s. The unexpected troubles that did attend the
cutover show that the company’s planning for it was
inadequate. Likewise inadequate was the company'’s
handling of the troubles when they arose, further
evidencing insufficient preparation. These basic
elements of the cutover picture, taken together,
constituted gross_negligence. Furthermore, the company
engaged in_willful misconduct in striving to cover up
its negligence and to defeat efforts to call it to
account. This extended to willful misconduct in the
company‘s litigation of this proceeding. I also
conclude that the IP's were in fact harmed by the

12




. improper, deceitful and grossly necligent way in which

New York Telephone provided service o them. (emphasis

added) .

Thereafter, the Administrative Law Judqge nade detailed
findings on the “main issue“, and addressed itself to the Autrax
call counts, the cutover and current call count accuracy,
concluding the Ericsson Switch "is rot a suitable vehicle for
counting 976 cells for purposes of payments to IP‘s*. The
Administrative Law Judge imposed upon NY Tel the obligation to
adopt the IP-proposed alternative cr to propose one itself, and
to ﬁotify the IP‘'e each time that mechanically derived call
courts are unavailable or cérrupted and to set forth the details
of any adjustments made. This burden was imposed by the
Administrative Law Judge on NY Tel in light of the record in
these proceedings demonstrating its "long pattern of ceceptive
behavicr*** with respect to I2 call counts”, indicating this
burden could be removed if NY Tel timely replaced the Ericsson
Switch with one which more accurately counts 976 calls. The
Administrative Law Judge ultimately determined to order “refunds*
to the IP‘s, an "eguitable remedy", recognizing the PSC cculd rot
award conventional negligence damages. The Administrative Law
Judge then addressed the remaining issues.

The PSC agreed with and adopted the findings and conclusion
of gross negligence and willful misconduct concerning NY Tel's

conduct in connection with the cutover to the Ericsson Switch,

finding the Administrative Law Judge's cutlire of the evidence of

13




NY Tel’s gross negligence/willful misconduct “with only very
limited exceptions***accurately reflected what happered, both
before and after the cutover, and fairly assigns responsibility
for the post-cutover operating problems suffered by the IP’'s”
(B3C Opinion No. 97-7). Nonetheless, the PSC concluded that the
proposed “refunds" to IP‘s amounted to an improper award of
damages ( id. at 9-10), As relevant to this specisl proceeding,
the PSC agreed with several recommerdations for prospective
changes to 976" service and approved NY Tel's proposed
alt;rnative to the Ericsson Switch (id.at pp 12-14 and 15 §3).
The issue raised by NY Tel which befalls this court in this
special proceeding is whether the PSC declaration of gross
negligence/willful misconduct is in excess of that agency’s
jurisdiction and power. This raises two issues: whether the
declaration relates solely to the issue of NY Tel’s liability to
the ZP‘s’s under the tariff for harm suffered from the cell count
errors and, if so, whether the PSC has the authority to issue a
declaration on tariff-based liability (i.e. finding NY Tel was
grossly negligent and engaged ir willful misconduct) even though
the PSC is not authorized to award monetary damages which the
IP’'s must pursue in a court action. The second issue appears to
be a novel one in this State as the parties have not cited (and
the court has not discovered) any case in which & court has
spoken to the PSC’s jurisdiction to issue such a declaration. To
clarify, the parties concede the PSC’'s lack of power to award

Tonetary darmages or even refunds in this case.
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" The PSC, it is well establiched, PoSisesses only Lhuse powers
expressly delegated to it by the Legisla-ure, or incidental to
its expressed powers, togetker with those requircd by necessary
irplication to enable it to fulfill its statutcry mandate (Hatter
of Niagara Mohawk, 69 NY2d 365, 368-9). Aside from its mandate
to assure just and reasonable rates and adequate service (Public
Service Law §91), the PSC also has general supervisory power over
telephone lines and corporations within its Jurisdiction (PSL
59?) and has broad investigative and oversight authority to do sc
(PSL §§95-98). In determining whether the PSC hes acted outside
the scope of its legislatively conferred power, the courts of
this State have engaged in “a realistic appraisal of the

perticular situdation to cetermine whether the acdrinicstrative

action reasonably promotes or transgresses the prcncunced

lcgislative juagment”™ (Matteyr Cuunsvlidated Edisun v. PSC, 47 NY2Q

94, 102; Mstter of Niagara Mohawk, supra, at 372).

As this court reads the PSC Opinima 87-7 and the
Adninistrative Law Judge's Recommeanded Decision, the findings of
NY Tel's gross negligence and willful misconduct do not relacze
solely to the issue of NY Tel's liability for damages to the
IP'e. AN “"realistic appraical® of PSC'c declaration ic that it
was properly mede in the context of its power to review and
investigate complaints regarding & regulated utility's service,
conduct and tariff-based charges, as well as its general
oversight and regulation of thig telephone "976" service sub-

industry. The declaration is inseparable from numerous

15




prospective and remedial neasures related to “$76- service which
the PSC adopted, not the least of which are (1) foremost, the
determination thet the Ericsson Switch is not viable and requires
switching to an alternative counting system ancd notification to
I{is of each system failure urntil then ({PSC Opn. NO. 97-7 at 12-
14, 15 et §3); and (2) by way of example, the unbundliag ard
unfair competition declarations (ic. at 12-13, 15 at §4).
Further, the declaration explicitly concerns the “respongibility
fo€ post-cutover operating probiems suffered by the

IP's* (emphasis added) (id. at p. 10, note-10). The findings
resolved the IP complaints levied against NY Tel at which the
hearings were directed and channeled the agency'’'s oversight and
prospective regulation of :this entire “976" service industry
(see, SAPR §204)., It was also relevant to the issue of NY Tel's
credibility.

Thus, the court concludes that the PSC's gross
negligence/willful misconduct declaration challenged ty NY Tel
(PSC Opn. No. 97-7 at p. 15 §1) does not, in fact, relacte esolely
to NY Tel'’s liegbility to the IP’'s for damages due to the cutover
problems and call count inaccuracies or coverup. Accordingly, the
request to anrnul that declaration as in excess of the PSC’s
jurisdiction and authority is denied and NY Tel's first cause of
action is dismissed.

Having concluded that the PSC has authority to lssue the

declaration -- and in tact issued the deciaration -- on an issue

other than NY Tel's liability for damages, this court has no
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then proceeded to dezail NY Tel's inadequate planaing for the
cutover, the migtakes made ir executing the cutover, NY Tel’'s
failure to respond sdequately to tne service problems cr to
rotify the IP's; and NY Tel's disregard for the consequences of
ity handling of the cutover. NY Tel did not possess “any
concern* for the consequences of its coanduct and engaged in
willful misconduct in endeavoring to cover up the probleme and
. avoid responsibility.

Read as a whole, the Administrative Law Judge’s cecision
proSerly emploved the goverring legal standard for gross
negligence/willful miscoaduct, i.e. “conduct that evinces a
reckless disregard for the righzs of others or ‘'smacks’ of

intentional wrongdeing” (Colnaghi, USA r:d. v. Jewele-s Prot.

Servs., Ltd., 8! NY2d 821,823-824; Sommer v. Federal Siqp Corp.,

79 NY2d 5S40, 554-555). The PSC’'s findirg did not improperly rest
o1 a mere serles of mistakes by NY Tel or on its simple

regligence (cf. AT & T v. City of NY, 83 F3d 549, 5§56 [2d Cir.

1596)), and did not focus on the harm to the IP's, although this
was considered. Whiie the Adminietrative Law Judge found that NY
Tel had engaged in “some" planning and corrective action --
aithough wholly inadequate and with “disregard for the
consequences of its errors”-- this did not compel & finding that
NY Tel engaged in "slight care"” or "slight diligence* (see, Food

Pageant v. Consolidated Edison, 54 NY2d 167, 172).

The Administrative Law Judge rnoted the unique problems and

potential for harm inherent in the *"976" service industry was not
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tantamount to imposing a “heightened standard of care- on NY Tel,
out rather must be read in the context of the evaluation of the
adequacy of NY Tel‘s planning and the reasonableness of its
Tesponse. Finally, the court has no difficulty in concluding,
uRen a review of the pertinent portions of the hearing record and
the Admiristrative Law Judge‘’s detailed and extensive factual
findings as adopted by the PSC, that the finding of gross
negligence/willful misconduct had an ample factual basis, is

supported by the record and should be confirmed.

II. Elimination of Contribution from

NY Tel’s "976" Service Chargee
to Ip'sg

Historically, the tariff-based pricing structure for “976"“
calls included a “contribution" component, i.e. a charge above
costs eand profit to help subsicdize NY Tel's basic local telephone
service. Thus, a portion of the fixed per-call price paid by the
caller for each "976" call to an IP’'s recorded message (40 ceats
at the time of the proceeding) was a “contribution* to basic
local telephone service unrelated to the cost of the *"976" call
or to a rate of return to the IP’s (currently 20 cents per call)
or to NY Tel. NY Tel’s second cause of action claims that it did
not have notice or an opportunity to be heard pricr to the PSC’'s
direction to NY Tel that contribution be eliminated from the
tariff rates for "976" service, and that the PSC’'s determination

on thie isgue was arbitrary and capricious and without record

19




Case: 98-C-1073
P
Date of Request: October 19, 1998

[P-BA-NY-34 For each year since 1988, specify total BA-NY expenditures for advertising

for any or all InfoFone services. Annex all documents relevant to this
request for information.

RESPONSE:

BA-NY objects to this interrogatory on the grounds that it is argumentative, neither
relevant nor reasonably calculated to seek information likely to lead to the discovery of
admissible evidence, and is not “tailored to the particular proceedings and
commensurate with the importance of the issues to which they relate .. . ." 16
N.Y.C.R.R. § 5.8(a). BA-NY also objects on the grounds that this interrogatory is overly
broad and burdensome. BA-NY further objects to this interrogatory on the grounds that
it is not required to develop information or prepare a study.

Notwithstanding these objections, the following are the expenditures on advertising for
InfoFone services between 1995-1997:

1995 - $211,103
1996 - $140,480
1997 - $10,574

BA-NY does not have a record of its advertising expenditures for InfoFone services

from earlier years. The company will supplement this response to the extent that any
further information is located.

£ 5t074384p001-60.doc




. : 915 M1CRA
12/09/98 _ 20:41 FAX 202,285 1913 BARRETT GRAVANTE

Sent By:  HP LaserJdet 3100; +;

-

s Nov.24-98 1:52Pw;

Page [ of 4

EXHIBITE

¥wooss011
[@oossory

Page 7/1¢C

NYT's rates and charges for Billing and Collection Serviess arc as follows:

(1)
2)
(3)
(¥)
(3
(6)

()

Price per Bill $.01

Price per Message Billed $.30 for each message
Manual Adjustment Charge $10.00

Marketing Message $.043

Pay-Pcr-Call Advisory Message 5,03

Minimum Charges: Annya] Minimum Monchlv Minimum
$55,993.40 $4,666.20
Start Up Fee §25,000

Each of these charges are explained in further deail below,

Al

Aozolication of Rates to Intrastate and Interstate Servicss

Provided thar interstate messages camprise at least 753% of Clicar's message volume, the
rates and charges set forth above will be used to determine the total amount due for both
Intrastate and [nterstate Billing and Collection Services, The intrastate portion of this
total will be determined by applying the rates and charges contained in the appliszble
NYT tariff(s) to the intrastate bill and message volumes.© The interstate portion is the
remainder after subtracting the intrastate portion from the total, If the numbsr of
interstate messages is less than 73% of Client's message volume, then the above rates
and charges (excluding the Minimum Charges) shall only apply to Interstate Biliing and
Callection Services and Intrastate Billing and Collection Services shall bz provided to
Client in accordance with the rates and charges set forth in the applicable NYT tariff(s),
unless otherwise agresd to by NYT.

Adiustments 10 Rates and Charges

In the event that, duntng the term of this Agresment, the costs assigned to Billing and
Collccticn Services under Part 69 of th: Federal Communication Commission's Rules
arc changed as a result of: (1) a change in the FCC's acccunting, separations or access

charge rules; (2) a change in fedsral, state or local tax laws! of (3) any order or change
in a rule or regulation of any Court or federal, state, or local governmental agency
having jurisdiction, and the increase or decrease is more than $500,000, dztermined
cumulatively en an anaual basis for both NYT and New England Telephone and
Telegraph Company combined (the "NYNEX Telephone Companics™ or “NTCs"), a
surcharge or surcredit may be applied by WYT ta the rates set forth herein.  The
surcharge or surcredit which may be applied 1o Client: (1) shall not exceed Client's
proportionate share among custemers of WY T's Billing and Collection Services of the

1 . . - . «
Far purposes of this Agrezment. intrastate messages are messages associatad with Clicat Cnd User Custognes
. N . .. - . . . . 'S - . LRI .e .o . .-
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assigned costs: and (2) will be effcctive with the date that Client wzuld cease to pay fer
reassignzd costs under the procedure in effect prior tc the reassignment of costs (e e, the
date on which the NYNEX Telephene Compinies would no leager be permimed (o
charge such costs under accsss). In any event the NYNEX Telephone Companizs shall
te permitted to recover Client's proporuonate share of costs reassigned to the billing and
collectien category from the date such costs are reassigned to the billing and collection
caterory. If it is later determined thar sych costs should not have been billed to Cliznt
because those costs have been recovered elsawhere, Client shali be entided to 2 credit
plus mrerest. Interest shall be caleulated by using the prime rate, as reporte in the Wall
Street Journal the first business day of January and July of every year, plus nwo
percentags points. Such credic shall bz reflected on the next billing and collection
chargss bill issued afer it is determined that Client is entitled to 2 eredit. NYT shall
notify’ Client, in writinz, ef the effective date of any proposed surcharge or surcredit and,
upen reguest, gprovide Clicnt with the calculations used to determine the surcharge or
sureredit which shall be auditable under the provisions of Section 12 of the Agresment,

In the event NYT imposcs 2 surcharge vpon Client, Client shall havs the right to
terminate this Agrezment, without penalry, provided Clicat notifics NYT in writing
within ninety (90) davs from the date-of NYT's wrinen netificstion to Client ¢f the
surcharge. If Client elects to terminate, said termination shall become effective no later
than six (8) months from the date of NYT's wrizen notificaticn or'such lenzer penicd as
designated by Client and Cliznt shall be responsible for pavment of the surcharge if such
increase becomes effective pricr (o termination of service. [n the event that the longer
peried designated by Client extends beyond the 2t of this Agreemant, NYT agress to
centinue groviding Billing and Cellection Services to Client for such period under the
same terms and conditions and rates and charges, including the surcharge. WYT agress
e cooperate fully with Client in the planning and implemenzation of any transitica Som
NY T 1o Client billing 25 a result ef Client election to terminate this Azgrezment under th
paragragh. If Client decs not elect to temminate as pro\'idcd herein, then the surcharace
shail become effective in accordance with the above provisians.

C. Client Right to Renggotiare

lf, at any time during the tm of this Agreemant. NYT offers interLATA
telecommunication szrvices bevond these which en the effzctive date [t is able to offer in
zny ]ocal exchange serving arez in which NYT provides loeal exchange service, and
Client is urable to meet its Minimum Charges obligations subsiantially due to those n=w
interLATA services, Clieat shz!l have the right to rencgotiare those obligations for any
affected year.

If, 2t any time during tha term of this Agreemen:, Clien: is othenvise vnabie to meet tis
Minimum Charges obligations duc to NYT acts or omissions, Clicnt sH:l] have the right
to reaezoniate thosc obligations for any affected vear,

D. Pdce per Bill

For the purposc of applying this charge, a bill will consist of all pages bearing the same
company loge. [If NYT agrees to bill some of Client's charges under an additional
Carmizr Idectification Code, then Client will pay the rates and charges for those bills
issusd under the additions! Carrier ldeatification Code. The provision of Billing and
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Collection Services for Client's additional Carrier Ideatification Code shall begin or such
date as is mutually agreed to by the Parties in writing and may be cancelled by Cliznt at
any time witheut penaley,

E. Ppceper Message

The per message charge of $.70 applies to each message billed.

F. Manual Adiustment Charae

Client will pay NYT $10.00 for each Client initiated paper IC/LEC Memo proccssed by
NYT for rebilling of Clicn: charges in accordance with Scction 8(B).

G. Marksting Message

Whea utilized, Client shall pay NYT $.045 per Marketing Message per Bill. Tharc will
be no charge for messages required by regulatary or lezal zutherities.

H. Pav.Per-Call Advisorv Message

When Pay-Per-Call messages are billed, the FCC/FTC required advisory starzmeznt will
te displaved on the Client bill page within the Pay-Per-Call Services section. Chent
shall pav NYT S.02 per advisory statemens.

L Minimum Charges

Cliznt *shall pay NYT a guaranteed Mlinimum charge in accordance with the ratz
schedule listed above, Thz amounts billed bv NYT for Billing 2ad Collecticn Service
will be applicd towards the Minimum Charges. The amount billed to Client cach mzath
will be determined using the terms and formula outiined bzlow,  Client will be
rasponsible for the Minimum Charges beginning 2t the time of the Effcerive Date. In the
event NYT agrees to provide Billing and Collection Semvices to Client under an
additiona! CIC(ABEC)/ACNA an additional Minimem charge in an amount equal to the
monthly minimum charge stated above will apply. The Client wiil be respoasibls for this
2nount only during the length of time that NYT provides Billing and Collection for
Client,

Defined Term

1. Monthly Minimums - The Morthly Minimum charges set forth above,

2. Cumulative Minismums - Sum of the Monothly Minimum charges from ths beginaing
of contract up to and including the current month's Monthly Minimum charge.

3. Monthlv Agryals - Billing and Collection charges calculated by applying the abovs
per bill and par message charyes to the current month's bill and message volumes.

4. Cumulative Acwals - Sum of the Monthly Actuals from the bzginning of the

contrazt up to and including the current moanth's Monthly Actual.

5. Cumniatuve Billed Amoupf - The sum of the Billed Amouxts from the beginning of
the santract up to and including the current month's Billed Amount.
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6. Billed Amount - The amcunt billed by NYT 10 Client in 2 given month for Billing
and Collection Services.

Fommula

A}

The Billed Armount in each month shall be the greater of (1) Cumulative Actuals Jzss
the previous maonth's Cumulauve Billed Amouny, er (2) Cumulative Minimums less the
previous month's Cumulative Billed Amount. The following example d2monstrates the
application of the above formula.

Example

Menth 1 2 3 4 3 §

Minimums (1) 10 10 ] 10 10 10
Cumulative Miramums (2) 10 20 30 50 50 ED
Actual (3) 5 3 12 18 s 15
Cumularive Actuals (4) 5 13 25 43 48 63
Cumulative Billed (5) 10 20 30 43 50 63
Billed (6) 10 10 10 I3 7 13

In the event NYT provides Billing and Collection Servizes to Cliznt under an addirional
CIC(ABEC)/ACNA, the Billed Amount will be determined scparateiv for those bills
tssued under cach CIC(ABECYACNA. The amounts willed &y NYT for Bill Message
Service will not be included in the application of the above formula used to determine
Client's Bilizd Amount in each month,

Staa Vo Fee

Client shall pay NWYT a $235,000 star up fee which covers the cost of aztivitics nesded to
initiate Billing and Collsction Services to new customers. Such activities include but arc
not Jimited ta: testing: Wpeltransmission set-up; programming costs; digitizatien of
Clicat's loge; formaning of Client spacific end user bill pags, s2t-up of NYNEX repars
provided to Clicnt and methods/procedures implementation. This is a one time non-
refundable charge pavable immediately upon Clieat's signing of the Agteament.

ostage Escalater

In the event that, dunng the term of this Agreement, the U.S. Postal Service increases the
rate for onc ounce first class zip sort postage, Client shall pay NYT one third of such
increase on 2 per bill basis. NYT shall actifv Client in writing of the effective date of
any postage increase.




