
LOAD BOX TEST

Attachment 1

Month (1994) IMAS Call Volumes AMA Call Volumes Difference
October 641,532 641,438 94
November 641,645 641,573 72
December 619,990 619,892 98
Total 1,903,167 1,902,903 264
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NYT will provide responsive presentations to those remaining issues not
addressed in our direct presentation. Additionally, our responsive presentations will
address matters raised by the other parties in their direct presentations.

Respectfully submitted,

Amy D. Kanengiser·

Attachment
cc: Honorable John C. Crary (5 copies)

All parties
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SUPR.~Y.E .cOURT
COUNTY OF ALBANY

If. the Hatter of

~EW YORK TELEPHONE COMPANY,
Petitioner,

For a Judgment Pursuant to
A~icle 78 of the Civil
Practice Law and Rules

-against-

PUBLIC SERVICE COMMISSION OF
THE STATE OF NEW YORK, PHONE
PROGRAMS, INC., ACCURATE :NFO LTD.,
S~~TIST!CAL PHONE PHrLLY,
8484 ASSOCIATES, 3232 ASSOCIATES,
ERIC SINGLETON D/B/A ·PHONE SERVICE",
ANTHONY COLANGELO, BLACK RADIO
NETWORK, INC., and NEWS TRANSMISSION
SERVICE, INC.,

Responde~ts,

In the Matter of

8LACK RADIO NE7WORK, INC. end
~EWS TRANSMISSION SERVICES, I~C.,

Petitioners,

.againat-

PUBLIC SERVICE COMMISSION OF
THE STATE OF NEW YO~K and
NEW YORK TELEPHONE COMP~~Y,

Respondents.
(Second Action)

STATE OF ~EW YORK

Index: 5655-97
R':l: 0197-S..-8129

Incex: 5949-97
RJ!: 0197-5T8167



SUPREME COURT
COUtl°'rY Of ALBANY

STATE Of NEW YORK

---;---::-:--c-----::--------------- --------In the Matter of
ARTHUR EVANS, pro 6e, and
~RTHUR EVANS, AS A MEMBER OF THE
AD HOC COMMITTEE Of !NDEPENDENT
INfORMATION PROVIDERS and ARTHUR EVANS,
AS REPR~StNTATIVE OF THE AD HOC
C~ITTEE OF INDEPENDENT INFORMATION
PROVIDERS, purs~ant to Section 2.1,
Chapter I, of the Rules of the Public
Service Commission, and the AD HOC
COMMITTEE OF INDEPENDENT lNFORMATION
PROVIDERS,

Petitioners,

-against-
",

PUBLIC SERVICE COMMISSION OF THE
STATE OF NEW YORK and
NYNEX CORPORATION, NEW YORK TELEPHONE
COMPANY, olso known os Bell Atlantic,

Respondents.

Index: 6019·97
RJI: 0;'97-ST8179

supreme Court Albany Coun~y Article 78 Ter~

Hon. George B. Ceresia, Jr., Supreme Court Justice Pr~siding

Appearances: DaVlS, Polk & ward~ell, Esqs.
Attorneys for New York Telephone Co.
450 Lexington Avenue
New York, New Yo~k 10017

Diane T. Dean, Eao.
Assistant Counsel'
Public Service Commission
Three Empire Plaza
Albany, New York 12223-1350

BreSBler, Amery & Ross, Esqs.
Attorneys for Phone Progra~s, Inc.
and Accurate Info Ltd.
285 Columbia Turnpike
Fordham Park, New Jersey 07932
P.O. Box 1980
Morristown, New Jersey 07962

Karen S. Burstein, Esq.
A~torney for Statistical Phone Philly
8484 Associates, 3232 Associates,
Eric Singleton, d/b/a ·Phone Service- and
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Anthony Co18~gelo

258 B~oad~ay, S~ite 2C
New YorK, ~e~ York 10007

Roland, Fogel, Koblenz & Carr, Esgs.
Attc:~eY8 for Black Radio Network a~c

Ne .... s Transmission serv:'ces, Inc.
1 Columbia Place
.f\llJCl!ly, N"w YVL~ 1<:207

Samuel A. Cherniak, Esq.
Attorney for Arthur Evans and Ad Hoc

Committee
211 \01. 106" Street-ll-A
~e .... York, New York 10025

DECISION/ORDER

George B. Ceresia, Jr., Justice:

At :ssue i~ these three combined CPLR Ar~icle 78 proceedings

is a May 29, 1997 determination of the Public Service Connissio~

("pse") concerning Ne.... York Telephone's (U~Y Tel") Mass

Announcement Services ("MAS"), a service utilized by nany

different Information Providers (IP'sU) to offer to the public

recorded ir.forroetion messages accessed by calling the specific

"976" number assigned to the IP (see, PSC Opn. No. 97-7). The

~976· recorded messages of approximately o~e minute'S d~ration

offer information regarding weather, ~ime, financial ne.... s.

horoscopes, lotte~y resu~ts, sports ant entertainment, inter

ali6. Calls to "976- exchanges incu~ a fixed charge (.40C at the

time of the determination), and the per-call revenues ~re

collected by NY ?el and divided equally between NY Tel and the IP

called, pursuant to the governing tariff filed with the PSC. NY

Tel io reQUir6d to provide billing end collection services to the
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IP'~ for "976" calls, and to tabu!ate call vol~me6 OI counts foc

each IP. These numbers provide the hasis for NY Tel's torif~

based obligation to pay the IP's fo~ each completed ca~~ billed

and collected.

From 1984 to 1990, NY Tel used a system called Autrax or

A~diochron to tabulate the "976" ca:l volumes for purposes of

paying the IP's. The Autrax System experienced call counting

errors on a regular ~asis, requiring NY Tel e~ployees to manually

·adjuBt~ the csll coun~~. Tn lQQn. NV ~Al tranqf~rr~d or "cut-,

ove2" the "976" calle to the Ericsson Sw~tch to tabulate "976"

calls. The cutover ~as ettended by a variety of p=oble~s. For

clarification, the o~igi;.al system is referred to as tte pre-

cu~over Autrax SY6te~, and :~e replacement system is called the

Ericsson post-cutover system.

After the cutover to t~e Ericsson Switch, various IP's

complained to the PSC that :~e new switch was not co~pletir.g or

counting all calls with :he re8ul~ that their call cou~~s dropped

significantly from thei= p=e-cutover call counts, causi~g them to

lose revenues and business. !hey so~ght compensation from NY Tel

in amounts which ranged up to $15.6 million for these claimed

:ossea. The IP's also raised many otr.er compla:nts concerning

"976" service, including dissatisfaction with conpensation levels

and allocation of revenues, system reliability and sho=tcomings,

and inaccuracies in call counting. Tr.e IP's suggested

alternatives to enable them to o~fer :heir services more

competitively in view of energing competition from other types of
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tnfo~matlon providers. ~any of the IPs' co~cerns were addressed

by NY Tel or by prior PSC proceedings, but ~any ~o~e re~ained to

be resolved.

By Order Instituting Proceeding (May 29, 1993), t~o PSC

commenced an omnibus proceeding to address in a single
-.l

~ullbulluaLcu tJLU~ccu.i.lIY all l::>bl,,;c::, lluL clLcduy Lc::.ulvcu LclaL1IIY

to "976~ MAS Service including rates, charges, rules and

regulations. Interested members of the industry were invited to

p~Lticipate, and were encour~ged to develop alternative

approaches and mutually acceF~able resolutions of the issues. By

Opinion and Order Concerning y~S, tte PSC approved in pa~t a

Joint Proposal filed by NY ~el and 12 IP's to resolve many of the

l~oYe~ in c~ntcation (~cc, P3C Opn. Ng. 94-14-0pinign end Order

Concerning MAS [6-2-94J, on reconeiceration, modified in par~ by

PSC apn. 95-10 (8-Z-95 J). PU:"::lUant to t.1L~ AUlllllll.::lt..1.ClLivc La .....

Judge's subsequent Procedural Ruling, ~;S-related issues not

resolved by the approved Joint ?roposal were to be add=essec i~

Phase II of these proceedings. Exte~sive hearings and mo~ion

practice were conducted during 1996 in Phase 11 resulting in a

record of over 5000 pages and 175 exhibits. During the hearings,

as the evidence and testimony develo?ed, the scope of the inquiry

expanded considerably from the harm the IP's claimed due to ~y

Tel's misconduct related to the cutover to the Ericsson Swi~ch

and NY Tel's liability therefor, to include NY Tel's recen~ly

~cvc~lcd co~duct in manually adjue~ing the erroneOUG pre-cutovQr

Autrax csll counts and concealment of the~e adjustments, and the
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IPs.'. ontitlement to compensation for Autrax call counting

pcoblerns.

The Administrative Law Judge issued a comprehensive

recommended Decision (-RD-) 0: 189 ?ages on January 17, 1997. As

p~tinent to this special proceeding end detailed infra, the

Administrative Law Judge found that NY Tel had been grossly

negligent and h~d engaged in willful misconduct in connection

with the September 1990 installation and cutover to the new

Ericsson Switch used to provide "976" service to ~he IP's. The

mishandling of the cutover caused the IP's to lose a le~ge volume

of calls and, consequent.ly,customers. While reccgnizi::g that

the PSC has no authority to award conventional neglige~ce carnages

and that NY Tel's liability to the IP's under the governi~g

tariff i6 limited in a court ac:io~ to gross negligence/~illful

misconduct, the Admin:strative :aw J~dge recommended that IP's be

awarded -refunds' from NY Tel to:aling $25.2 million, which took

into con8icer~tion the harm suf:ered by the IP's due to NY Tel's

defective service. The Administ~a~ive Law J~dge determined that

the Ericsson Switch was not a suitable vehicle for count:ng "976"

calls and set forth a new call counting procedure for NY Tel to

follow until the switch was properly replaced.

The Adrrinistretive Law Judge rejectec all claims by two IP's

(Black Radio News ["BRN"] and Ad Hoc Comrr.it~ee of Independent

Information Providers (~~d Hoe"-an IP trade group) for

compensation based ~?on the pre-cutove~ Autrax call count errors

and manual adjustme~t6 of those counts, finding they had not
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..._ ..

demQnstrated entitlement to be corrpe~sated furthpr basad upon

unadjusted A~teex raw cali count dat~. T~~ hdministrative Law

JUdge then made 0 variety of recor:lr.1endations foe p["'o~pective

changes in the manner i~ which -976- service is provided to the

NY Tel

These included requi~ing that NY Tel unbundleIP's.
,.J

cost eleme~t9 of -976" serv~ce, and req~iring that

the various

establish the c~arge for each of these elements on a cost bosis

without any ·contribution" or subsidy foetor. In the past, NY

Tel had retained as a "co~tribution· or subsidy increment from

the~"976· per-call revenues, causing "976" providers to s~bsidize

basic local service. Ir.creosed compe~ition from al~ernate

informatior. providers such as NYKEX I~formation Resource Company

("HIRe") which did not provide any suc~ contribution requi=ed

leveling the playing field and eli~ina~i~g the contr~bution

element altogether from -976" pricing and rev~nue a:~oca~ion.

The Ad~inistr~tive Law Judge also ~ecommended that ~he

voluntary call blocki~g options ava~:able to customers be

modified 60 that CU6tomers could separately block more

controversial, adult e~terteinment services without also

=equiring that they block the "976 U information 6ervices as they

were forced to do unde~ the existing b:ocking optio~s.

Addition~lly, the Administra~ive Law Judge reco~~ended

modification of existing protocols for involuntarily blo=king

lUnbundling merely means separating "976- service into its component partS al1~ allowlOg
ccmpc:titor9 to provide the3e ,ervice, to the (p·,. e g. billing and cotlec.ung. call processing.
ad ....ertising. accounting.. bill formatting.

7
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calls i~voked when customers fail to pay their telephone bills in

full -- ~o tte extent that the prc~ocols lump "976" calls in a

b~lling ca:egory with a:1 other non-NY Tel pay-per-call services.

Under the existing protocol, -976" se:~ice may be b~ocked :or a

customers who fail to pay in full their bill for calls other than
..J

-976" service. Exceptions were tak.en to that Recommended

Decision.

The PSC essentially adopted the findings ar.d recommendations

of the Administrative Law J~dge with a :ew exce?tions, as

rclovant herein (~ee, PSC O?~. No. 97-7 (5-29-97). The ~SC

agreed ....ith the lIdmini:nre't:ive Lo .... Judge'& ril)dl.:l~ <,;ull~:::rning NY

Tel's conduct both before and after the cutover, and with the

rnnrlI1Q;~n that ~y Tel commi~~od groce negligence a~ci e~~o9cd in

deliberate misconduct in connec~ior. with the 1990 t:ar.sfer of

"076" l!ervice to tho Ericsson o.... itc::. (id . .::It. 6-?, n. 1, is).

However, the ~sc concluded that the ?roposed "refund" re~edy

c<Jo.:ltitu1..eu QIL lllltJLUpt:t C1WC1I:U ur damages trle agency lacK-eO tne

;uthnrlty ~o ~akA becau~c ~ho only cha~gee NY Tc: coll~ctod wu~

for ccmpleted "976" calls and not !or a~y impaired service

The PSC agreed with the proposed prospective changes to

"97G" service, .i.;I\';luuiny- unbundling and elirninot:.iol1 or Lhe

contribution factor, but disagreed with the PLOPll~ttls to omp.r.d

the voluntary coIl blocking options OL" Llll~ uillil!Y category

protocols which result in i~voluntary blocking for ?ay~ent:.

!Citins Can ::!i801.NY Td (,,\ulot~ Scn'icc)' f'SC Opn No. 6Cr-J(2-:S-bC». PSC 0"111.
N(. 86-3 (A)(5-t'i-M) l'tlc1 PSC Opn. No. 96-3(B)(8-28-87)
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d e f i. c i c nCi e s (P SC Opn. No. 97- 7, a t pp . 12- 13 ) . The PSed irec ted

NY Tel ~o implement ~ts a:ternate p:opo~al to improve the

Erics90n Switch call counts as specified in its exceptions (id.

at 14, 15 [S3). On recons:deration, the ?SC clarif:ed its

ruling rega=ding voluntary block~ng and Rpecified that it was
...t

adhering to its Janua~y 1996 determin~tion that a fifth blocking

option be prospectively offered.

NY Tel anc several IP's thereafter instituted three separate

article 78 proceedings challenging various aspects of the PSC's

May··29, 1997 de~ermination. These proceedings were consolidated

't~, n.I' __ .. r C""'I. I '.'._t ?4. ' Q~'"

~nle Bingle vplCl0~ aca u~acr w1~~ ~coo~vc d~& 100UO~ ra~aco

ir. these consolida~ed special proceedings.

r. The PSC's Gross Negligence!
Willfal Misconduct Declardtio~

NY Tel's first cause of action alleges that t~e PSC'S

d~claration that it wa~ guilty of "9ro~~ negligence" and ·willful

rr.1.!lconc1uct" 1n connec::1o:l ..... 1::h the !!:ric~6011 Switl.:li <.:~t.VVtH ll:j ill

excess of the PSC's s~a~u~orily conferred juriGdic~ion, because

this finding is relevant C~lY to the issue of damages, i.e. NY

Tel's liability to the IP's, which the PSC lacks the po~er to

award. Thus, NY Tel con~ends the PSC lacks the a~:hority to make

e declaratocy finding relevant solely to the issue of da~ages

under the applicable tariff. The PSC refutes this contention
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arguing ;hat it has jurisdiction to reeke findings of ~act O~

liability provi6ions in the tariffs i: ~pproves and ~upe~~ises

when 6uch findings are made in connecticn witr. its statutory

authority to r~gulate rates, ter~s and utili:y services.

Likewise, the IP's argJe that the PSC finding on liability falls
~

within its authorized powers to i~vestigate complaints. bssure

safe and adequate se=vice, oversee telephone utilities' conduct

and operations, impose penal:ie6 and take corrective action, and

issue related findings.

~ The court's initial analysis must focus on the context in

which the gr066 negligence/willful n:iscor.d~ct issue was raised

before the ?SC and in which that ~inding was ~ade by the

Administrative Law Judge and PSC/ and its relevance, if any, to

issues other than da~agp.~. ~h~ PSC in&ti~u~.d thiG o~nibuo

pcoceeding to acdcess myriad compla:nts :iled by IP's. ~hese

complaints generally ~eleted to dissatis:action ~ith compensation

levels, alleged system ~~ortcoming6 and inaccurocies in call

counting, The PSC in its Order Instituting Proceedings directed

thl! convening of interes~ed rr.embers of the l".AS industry "to

consider the rates, charges, rules and regulations affectir.g the

! t".AS} portion of the information provisioning industry in New

York Telephone's service territory", In the proceedings Phase 1,

NY Tel and 12 IP's negotiated a Joint Proposal resolving some

points of contention, which was approved (see, PSC Opinion 94-
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l4. ) .

HA:>-relot..,tl i "'''''.IE'S not covered by t::lC ":-oint Proposal.. '/\J 1ulr,i r.0:": 5

discovery, e~tenslve hearing~ AnM ~0tio~ practico cncucd. The

A<1mlniJ:lt"r ... ti"E' L~'" JudgQ iccucd .::l. proccdu=al .:_lj,u~ uI.lL:':'ulIlY t.lIe

i99 .. ee rem,,; ni n'J !'='L .. tJlllinlliCra1:lve rc::olution, and t.hey ill<,;':"uueu
-J

NY Tol'O ·linhill~y. if any. t.n -97~· provlders duo to it3

handlino ot: t:.he r.I/!"n"",,. ,. n ,. h~ "r.icC:Qon £;·"itch -, atl we 11 C\~ t.l ..:

nr.r.",.. ... ,..y nf [,'4< .. L .... <.I c:urren1: c.:loll count". Uy Tc:1'~ 11o:.Jl1Ir.y rnr

damages arising from it£; errors, omiesionz, interruptio~6 or

delayu in provlolng ~~rvic~~ Lu ~ub~crlbQrc (lV'z) w~s, Qt

l":(:'It.1rs@, limited under the ~onlir...,hl,. ... "' ... iff te· .. ..,~...... "' .... ~li'J'='TlC'C'..

nnr{ "willful luiliCUllIlu<;c-, a:.oi.dc ~rom ce::--:ein speci.f.i.ed

.t~, t.lle AClJllilli.:;:'Lotlve Law JUc1ge indicated ~hat thp. "mA;.:l iSSll~"

of Phaec II wo~ whether NY T~l h~~ on -obllga~'n~ ~n rnmp~nsate·

the IP's for r.n11 ~ccount ~rror. aft6r' the c~tover to the

~~lcsson Switch. The IP'S ~alsed three basic areas of

.~l\t':>V~l: AuL.ccJ<. <.:csl1 <.:v\,.Il:tllii (2) NY Tel's gross neglige:\ca Ijnd

mi~conduct in hundlinq the ~ric••on Switch cutover aocl cove~ uv,

for which the IP's snuqh~ ~nnA~~ry Gnmppnsation and (3)

litiga:ior. abuGeG and fraudulen: conduct by NY ~el in front of

.lTh~ pClilivll rur J":cU[\:liU~I"li~l(lW<i:l uCllicu "",iLIt da!ili";tllivl\:l (::lee, rose OpinivlI 95-10

[8-2-95]) .

• Out)' Ii:Stc..r'oO ....""' u ... Ato! Hu............. PU\ 1"v.,,11 004 -.:t.,.inl (ur pr. ~utu".. r CoQIJ Qc;.oOUnt .rf"or~,

di:;cussed infra.
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C.:lll C1CCOUn~ ind~~UldC:eS, N'! '~'el'f; ,'pl<'~"ec conjuct, and ita

impact on the IP'o. The p<lrti~6 ogt'o:::t:Ll Lhat 'J::der the govert1l.ng

~~rtff tha thr$chold for NY Tel'~ l~a~lllLy lb ~ross negl1qen~~
...&

dL.Ll willtul misconc:lct, but NY 'i'f"l maintained that: ",roll' claim for

damages must be b::-ought i~ COurt as the PSC could no~ award

rlir~ct NY Tel to compcns~te th~m fnr th~it !inar.c~al lo~~ due to

NY T'9'.!. '0 groBs n ..gliger.cc. OL' willful rnll>~vll\.1ur.;t. 1n tail..lng to

competently provide ser"vice under the ta::-iff.

conLe"I..lvlltS .I. t:~tlnHng cne availaOl.l.l ty and propr iet y of any

tariff-based re~edy from the PSC, the Administrative Law Judge

and willful {n;'sconduct", 6'JI'rUMrized as fo~lo....,s:

The company's long-te~~ ceception of both IP's anc the
Co=.i.eeion concerning its "u1uut...hvL l;:;c:1.1 Autrex coll
co~nt adjustments was willful misconduct. ?he ccrr.pa~y

was sArinlll'lly n~lJlir;l~nt in pushing RhAMi wLth th~

E~l<':~.QlI cutover in one gulp, rather th~n pha~ing it:
in, which would hAve enabled it to deal more
efficaciously with the prohlemR ~~rl Avpr~ ~~rio"~ harm
to IP's. The unexpected troubles ~hat did attend the
cutover Show that the company's planning for it was
inadequate. Likewise inadequate was the company's
handling of the troubles when they arose, further
evidencing insufficienL preparation. These basic
ele~ent6 of the cutover picture, ~a~en together,
constituted gr066 negligence. Fur:hermo=e, the conpany
engaged in ~illful misconduct in striving to :over up
ita negligence and to defeat.effor~s.to call ~~ to
account. This extended to w~llful m~sconduct 1n the
company's litigation of this proceeding. I also
conclude that the IP's were in fact ho~med by the
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impr~per, deceitful and grossly ~ecligent way in which
New York Telephone prov~ded se:vice to the~.(emphasis
addod) .

Thereafter, ~~e Ad~inistrative Law Judge n.a~e detailed

findings on ~he -moin issue", and addressed itself to the kutrax

c4l1 counts; the cutove~ and current call count accuracy,

concluding the Ericsson SwitCh "is not a suitable vehicle for

counting 976 cells for purposes of payments to IP'sM, The

Admini6tra~ive L6w Judge imposed upon ~Y Tel the obligation to

adQpt the !P-proposed alternative cr to propose one itse:f, and

to notify the IP'6 each time that mechanically derived ca~l

co~~t6 are unavailable or corrupted and to se: forth the details

of a~y adjustments made. This burden was imposed by the

Administrative Lew Judge on NY Tel in light of the record in

these proceeding~ dernonstrati~g its "long pattern of cece?tive

behavior··· with respect to !? call counts", indicating this

burden could be renoved if ~y Tel ti~ely replaced the Ericsson

Switch with one which more accu~~tely counts 976 calls. The

Administrative Law JUdge ultireately determined to order "refunds"

to the IP's, an "equitable re~edy·, recognizing the PSC cculd cot

award conve~tional negligence damages. The Administrative Law

JUdge then addressed the remaining iss~es.

The PSC ~greed with and adopted ~he findings and conclusior.s

of gross negligence and willful misconduct concerning NY Tel's

conduct in connection with the cutover to the Ericsson Switch,

findinq ~he Administrative Law Judge's outline of the evidence of

13



NY Tel's"gross negligence/willful reiscond~ct ·with only very

limited exceptio~s***accuratelyreflecced what happer.ed, both

before ~nd after the cutover, and fairly assigns responsibility

for the post-cutover operating p~oblems suffered by the IP's~

(~C Opinion No. 97-7). Nonetheless, the PSC cor.cluded that the

proposed "refunds" to IP's amounted to an improper a~ard of

damages ( id. at 9-10), As relevant to t~is special proceeding,

the PSC agreed with several recommer.dations for prospective

changes to "976" service and approved NY Tel's proposed,

alternative to the Ericsson Switch (id.at pp 12-14 and 15 S3).

The issue raised by NY Tel which befalls this court in this

special proceeding is whethe= the PSC decLaration of gross

negligonce/willful misconduct is in excess of that agency's

j~risdictio~ and power. This ra:ses t~o issues: whether the

declaration relates solely to the issue of NY Tel's liability to

the :P's's under the tariff for harm suffered from the call count

e~ror6 dnd, if 50, whether the PSC has the authority to issue a

declaretion on tariff-based ~iability (i.e. finding NY Tel was

grossly negligent and engaged in willf~l misconduct) ever. though

the PSC is not authorized to award monetary damages which the

IP'a must pur5ue in a court action. The second issue appears to

be a novel one in this State as the pa~ties have not cited (and

the court has not discovered) any case in which e court has

spoken to the PSC's jurisdiction to issue such a declaration. To

clerify, the part~es concede the PSC's lack of power to award

~onetary damages or even refunds in this case.
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The PSC, it is 1.1",11 ~st"b:iched, pO~.ge:l8~e O:1:y L1luse powers

express:y delesa~ed to it by the Leyisla:ure, or incidenta~ to

its expressed powers, toget~pr with chose required by neCe~~d£y

irrplication to enable it to t~lfill its st~tuto:1 ma~date (Hatter

o~NiegeLa MohaWK, 69 NY2d 365, 368-9). Aside ::orr. i~5 mandate

to assure j~9t and reasonable rates and adequate service (?~blic

Service Law 591" the PSC a:60 has general super~:sory power over

telephone lines and corporations withi~ its 5urisdiction (PSL

S94j and has broad invp.~~i~~tive and ove~sight authority to do sc

(Pst 5595-98). I~ determining whether the PSC has acted outside

t~e scope of its legislatively conferred power, the courts of

this State have engaged i~ "a realistic appraisdl of the

particular s~tudtion to ~etermine whether the ad~i~iEtcative

actio~ reasonably promotes or tran~gresses the r-~cnc~~ced

91,102; Hatter of Ni~g~r~ Moh.J .....l~, 5'.J~ra, at )7:).

Administrative Law Judge'S Recorr~ended Decision, the findings of

NY ~el's g=oss negligence and willful misconduct do not rela~e

solely to the issue of NY ~el's liability for damages to the

IP'£. ~ "realiseic appraical" of PSC'e declaration ic that it

was properly mede in the context of it~ power to review and

investigate complaints regarding a regulated util~ty's service,

conduct and ~ariff-based charges, as ~ell as its general

oversight and regulation of this telephone "976" service sub

industry. The decla~ation is ~nseparable from numerous
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prospective and remedia~ ~ea9ures related to "976- survice wtieh

the PSC ~dopted, not the least of which are (1) fore~ost, the

determindtion t~et tte Ericsson Switch is not viable dnd requires

s~itchinq to an alter~etive counting system and notification to

I~6 of each system failu~e ur.til then (PSC Opn. ~O. 97-7 Qt 12

14, 15 at S3); and (2) by way of example, the unbundling and

unfair competition decla4otions (id. at 1~-13, 15 ~t S4).

Further, the declaration explicitly co~cerns the ·responsibilit~

for post-cutover operating proble~s suffered by the

IP's-(ernphasis added) (id. at p. 10, note'lO). The Endings

resolved the IP complaints levied against NY Tel at which the

tearinge were di~ected ant channeled the agency's oversight ~nd

prospective regulation of :~is entire -976- se~vice industry

(see, SAPA 5204). It ~as also relevant to the issue of NY Tel's

credibility.

Thus, the court concludes that the PSC's gross

negligence/willful ~~sconduct d~claration cha:lenged by NY Tel

(PSC Opn. No. 97-7 at p. lS 51) does not, in fact, relate solely

to NY Tel's liability to the IP'G for damages due to the cutover

problems and call count inaccuracies Or coverup, Accordingly, the

request to enr.ul that dec:ar~tion as i~ excess of the PSC's

jurisdictior. and authority is denied and NY Tel's first cause of

action is dismissed.

Having cor.eluded that the PSC has authority to :ssue the

declaration -- end in tact issued the declaration -- on an issue

other than NY Tel's liability for damages, this court has no

16



t~en proceeded to dc:ail NY Tel's inadequate plan~iny for the

cutover, the mistakes made i~ exec~ting ttc cutover, NY Tel's

failure to re6po~d edequa~ely to tne service problems cr to

r.otify the IP'Si and ~y Tel's di~regard for the conseq~e~ce9 of

iU handling of the cutover. NY Tel did not posseSi .. any

concern" for the consequences of its co~ducc and engayed in

willful miscor.duct in endeavorir.g to Cove~ up the probtem£ and

avoid responsibility.

Read as a whole, the Administrative Law Jadgc's cecision

properly employed the gover~ing legal standard for gross

negligence/willful miscondu~t, i.e. "conduct that evinces a

reckless disregard for the righ~s o~ others or 's~dck5' of

intentional w~ongdoing· (Coln¢ghil USA L:d. v. JeweLe~s prot.

Serve., Ltd. , 81 NY2d 821,823-824; Somme" v. Federal Sign Corp. ,

:9 NY2d 540, 554-555). 7he PSC's fi~dir.g did not improperly rest

on a mere series of mistakes by NY Tel or on its simp:e

negligence (cf. AT & T v. Clty of NY. 83 f3d 549, 556 (2d eire

1996)), and did not focus on the harm to the IP's, altho~gh this

was considered. While tte Ad~inietrative Law Judge found that ~y

Tel had engaged in "some" planning and corrective action

although wholly inadequate and with "disregard for the

co~sequences of its errors"-- th~s did not compel a ~inding t~at

NY Tel engaged in "slight care- Ot· "slight diligence" (see, Food

Pageant v. Con801id4ted~di6on, 54 NY2d 167, 172).

The Administrative Lew Judge r.oted the unique problems and

potential for harm inherent in the "976 h Gervice indcstry was not

\8
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tantamount to imposing a "heightened sta~da~d of care" on NY Tel,

but rather must be read in the context of :he evaluation of the

adequacy of NY Tel's planning and the reasonable~e6s of its

~esponse. Finally, the court has no difficulty in concluding,

u~n a review of the pertinent portions of the hearing record and

the Administrative Law Judge's detailed and extensive factual

findings a6 adopted by the PSC, that the finding of gros~

neqligenc~/willfulmisconduct had an ample factual basis, is

su~ported by the record and should be confirmed.

II. Eli~ination of Contribution from
NY Tel's "976" Service Chargee
to IP'g

Historically, the tariff-based pricing structure for ~976"

calls included a ·contributio~" co~ponent, i.e. a charge above

costs and profit to help sUbsicize NY Tel's basic local telephone

service. Thus, a portion of the fixed per-call price paid by the

caller for each "976" call to an IP's recorded message (40 ce~ts

at the time of the proceeding) w~s a ·contribution~ to basic

local telephone service unrelated to the cost of the -976" c~ll

or to a rate of return to the IP's (c~rrently 20 cents per call)

or to NY Tel. NY Tel's second cause of action claims that it did

not have notice or an opportunity to be heard prior to the PSC'S

direction to ~Y Tel thet contribution be eliminated from the

tariff rates for "976" service, and ~ha~ the PSC's determination

on this issue waG arbitrary and capriciou~ and without record

19



IP-BA-NY-34

RESPONSE:

Case: 98-C-1079
IP

Date of Request: October 19, 1998

For each year since 1988, specify total SA-NY expenditures for advertising
for any or all InfoFone services. Annex all documents relevant to this
request for information.

SA-NY objects to this interrogatory on the grounds that it is argumentative, neither
relevant nor reasonably calculated to seek information likely to lead to the discovery of
admissible evidence, and is not "tailored to the particular proceedings and
commensurate with the importance of the issues to which they relate ...." 16
N.Y.C.R.R. § 5.8(a). SA-NY also objects on the grounds that this interrogatory is overly
broad and burdensome. SA-NY further objects to this interrogatory on the grounds that
it is not required to develop information or prepare a study.

Notwithstanding these objections, the following are the expenditures on advertising for
InfoFone services between 1995-1997:

1995 - $211,103
1996 - $140,480
1997 - $10,574

SA-NY does not have a record of its advertising expenditures for InfoFone services
from earlier years. The company will supplement this response to the extent that any
further information is located.

f'st0744SI.pOOl-60.doc

.......•_.__ ..__....._~----- -_.
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EXHIBIT E
RATES AND CHARGES

NYT's liltc:S il1ld chargcs for BillinS and Collection S'::l"\ic~s arc u follows:
,

(1) Pcil;e: p~r Bill S.Ot

(2) Price pe:t M e:S5:tgC B tilcd SJO for och mcssa~e

(3) M;mulll Adjustment Chllrgc SIO.DO

(~) Marke:ting Mc:ss:l.ge $.045

(5) Pay-Per-Coll Atlvi:>ory Mess01gl: S.OJ

'~~.

(6) Minimum Charges:

(7) Srilrt lip fee

AMu:;;] Minir.lum
$55.99-+.40

$25,000

~ fonrhlv i'-linlmurn
S4.666,20

E~ch of these: charges llrc: cxpbined in further del:J.il bc:low.

A. Aoolic:Hion of R:ttC;j (0 inlr:lSi:l!C ilnd Inr:rsple S.:r..ic:;s

Pro....ided th~c inr~rst:1tc mess:lges compris: <:It \e.:st 7.5% of Cliem's mc:ss~ge '\o'olu:nc, the
rotes :md ch~rgE:s set for-...\ :tbove: will be usee Co detennine thc lOl:t1 :lmour.t due for bo:.1-t
Intr;J.Sule and Irm:rst:lte Billing ll...d Colleetion S~r-·ie:es. The intr~~t::.te portier, of this
tool \\;11 be determined 0;' 'lpplyinS t.'o:e r:nes :l.nd c:urgcs c.:ont~ine:tJ in the <lppli:::blt:
'N)'T uriif(s) to the intr:l5Ure bill i1nd m~SS:lse ,,·olurnes.; The- int:rsl:ltC portion is t.~~

rc:m:linder <tfter subtr:l.cdng the intrOlst:lte portion from the tot:ll. If till; numbc: of
inre:sU1!e mC55:lges is less thlln 75% of Clienc1s mCSS:lse \'olurn~, then the :l.!;,OVC: r:ltcs
and ch:lrges (c:tcluding the M~"limurn Ch;lre:es) sl1:1I1 only ll.pply to In-:rst:m Bilii:-.g <lJ'ld
Collection Services and Intr<l.S'Ote Billing a:id Collection S~l"\'ices !h~n b: provided to
Client i.., acc::ord~cc: with the: r:ms;md chJrges sec forth in the applic:lble NYT t:triffCs).
unless othl;,......ise a.sre:d to by NYT.

B. ,~diustmcn':s to R.:1t~:; ~d Ch:lft;;s

In the e....ent tNlt, during che term of this Agrc:mcnt, the costs a5signed to Billins and
Colkc=:c:'l Services under P:lrt 69 of th: Fe~er;ll Com.:Tlunic:ltiot1 Commission's Rules
arc ch;lI'lgc:d as a rc:sult of: (1) a c:h<lIlgc: in the: FCC's ~ccc\lllting, s~p41r:ltior:s or ~;:~ess

ch~rse roles: (2) ~ ch:l1lge in f~~::al, sUte or loc~1 u.tt bws; or (3) ~ny ord~r or ch~ng~
in 11 rule or r~guli1.tion of OlJ\y Coure or federJt. Sl~te; or locJ.1 gO\'crnmcnul agC:lcy
having jurisdiction, and the: inere:1Se or dc:c:r!:lse is more th~T'1 5500,000, d~terminc:d

cwnubtivcly on il1l OUVlual b~;s for both N"c'T ilnd New Engl:.:::! Telephone l1J1d
Tcleg~Fh Comp~y combio"1f;~d (the: tt2''YNEX Telephone: COmp:1rllcs" or "NTCs"), a
surch;ugc or sur~rc:djt m:ly be applied b~· NYT to thc T:ltcs set forth herein. Th~

surch:l.rgc: or surcrcdit whic:h m:l.~· be tlpplkd to Client: (I) sh:lll not c~cec:d Client's
proportioruu: sh:uc among CUstomers of ~lTs BjJlin~ :l-'\d Collection S.:rvic.::s of the:

"..". __ -------
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assi~ned costs: <l!1d (l) \,,:iH be effective with the: dJlt: !h;;.t Client wct.::d e<=:ISC: to P:J~' for
re:lssigl'ld costs under the procedurc in effect prior te the re::.ssisn:ncnt of costs ~, the
da.te on which the NYNEX Te!ephen:: Cornp:,,,,ies .....o\Jld no longer be per.nil1e': [0

eh~r5e s'J~h costs undt:r <l<;;e:::'l~). In all~ eYent l.~e NYNEX Telephone CompCll1i-:s sh:ll[
be pennirred [0 recover C/ien:'s proportion'lle sh41re of costS rCJ.Ssigned to the billi:li OlIld
collecrio:1 category from the ciJ.tc such cosu 'lre: r:Olssign::d te t.h: billing atld collection
c<lte!ory. If it is bter detcrrr.ir.ed tlut such coSts should Dot have: been billed to CE:nC
because those costs Mve been recovc:red else....here, Client sh:.lj be cntil1ed to 3. c:reGi [
plus Interest. In[erest shall be calc~lated by using the prilT',e' rille, as reponl:cl in the: Wall
Street JOlJ1"I'lol the: fi~ business day of lllJ'luary and July of e.....er)' ycar, plus r\\'o
perc:ent.;l,g: points. Such credit shall be rcflec::c:d on the nl::tt billing and ccll~ctjon

ch:lrg;:s bill issued after it is dr::ter.nined thOlt Client is cntitkd (0 il c~c'it. ~"YT snJ.ll
notify Clie:1t, in 'Wi"itin3, cft."'e effeeti"c cl.D.tc of VI,! proposd surch:1rg\; 01" ~urcrl:dit ;;""ld,
upcn rec:;uesr, provide Client wit.'l the c~clJlations used to dctcrmine the surch:lr,ge cr
surcrecir wi'lich shall be 2ludi~bll: U1lder the prO\;sions of S~'Iion 12 of the Agre.:me:1t.

In the event !'i'YT impos<;;s ;l surchu~e upon Client, C1i;nt Shil!~ :'.1\":: the right 10

t~rmin:ltC: tl1is Agre:men~. withoul p~..Ir:', pro\.'id:d (lic:::! notifies 'NYT in \\7iti;;g

within nin:cy (90) d:lYs frOri', t.~c: dJ.te·of NYT's wrirtfn notifie~tion to Client cf the
sl.:rc:h::.rge. If Client dec,s Co tCmlin:l.t~, said tc!nnln:ltjon sh.:111 b(!eome eff~etive no 1:lt~r

l~a.n si:-; (6) months from thc c:tt;: of~"'YT's wr::-::.:n nodnc:ltien or'such )on3t:r pc:icc :IS

d.::sig-:1:lted b~' Cli~nt and Clie:-.t sh:lJ be responsible for p.J~ment of t~c s\;r.:h:lr.£c: if swc~
~.cre:'l~C cecomes c:ffc:cti'''!:' prior (0 t.:r;;.in:.!ior. of se r ..ice , b t.l-te event th:lt t.'1,:: lon.£cr
yencd designucd b~ Client e::o<.icndi beyem.:! the tern of this Asree:r.e:l', ~,)T :1~r;::s 10

ccnri;,uc Froviding Biilir.g <lJ\d Collection $el'\iees to Clie:-a for such period under toi.:
~U..;i1e t':ffi15 and conditions llJld r:.tes and e:h:lrges, including \he: iUTCO'lrgc:. 1";11 :lgrl.!:S

[0 cooper:.te fJlIy witi'! Client in the pl~"lJling U1d implcm(;n~(ion of iltl)" tfoUlsicicn room
1\11 to Client billing :loS a re:$ull of Client ell!e:tion ,0 termin:lle this Asrc:mcnl under this
p:tr':t,Sr::?h. If Client dccs no! elect to tcrmin:l,e ;;u prodded herein, tilen the sureh:.r~1:

sh:!ll b<:com.: eff~cti""e in llccord:.:'== with the <l.bo\'i'~ provisions.

C. Clier.t Rieht to RencgQtjLlr~

If, ~t O1."\Y time: during the t.elTn of this Agrec:t:l::nt. ~YT offers intc:rL.A..TA
tckeommunication s:r...:Ces be~'or.d thcSI: which on th::: c:ff'i:ct:'.·c d:llr:: It is :lble co ot'f:r in
<:.IIy be:ll e:tch~se serving :Ire::. i:"l which Nyr pro..-ides lcc:ll e:tcn:ulgc sen·ice. ;:r.c:!
Cliem is ur.able to meet its 1-!inimum Ch01rges oblii:tions subs':lJ1ti01l\y due [0 thos.: ro:\\'
incerLAT A ser,'ices, Client sr.:.!l b ...e the risht tQ renc£oti",r~ !bose oblig::ltions for Uiy
affected ;.'e:1:.

If, c.t an:' tim: during ch: term of L.~is Agje:m~n:, Clic:n: is other\\'i~c unaoi.: to meet i:~

Minlmum Ch:lrges obliB~tior.s due: to NYT :H::rs or omissions r Client sh:lll hJVC the righl
to rcnc3oti:1te those obligations for an~ ::.ffecccd Y::Ir.

D. Price oer Bill

Fer L"le purpose of ::lppl)'i....g t.his ch:1rse, :l bill "ill consist of.:llJ p:lgcs bC:lnng the s:une
comp:l.nY lo~o. If NYT :lsrc:e3 10 bill some of Clic:n:'s cn:1rgc:s under ~." addition::!l
Car:ier lder:cifie::llion Code:, then Client \\;11 p:lY 1,.'-::: r:.[<:s :It.d ch::!rgcs for thosr.: bills
issu::d under the :ldd.icio:u1 C:lrrlcr Identific::ltion Code:. 111<: prevision of Billin~ ilJ'l:!
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Collection Sl:rvk~s for Client's addition:ll Carrier Idl:r1lific:ltion Code shJlI bc,;i:i on su.:h
C:1tc as is mUlually agreed to by the p;:rries in wTiting :lnd m:l.Y be ~I:elkd by Cli::nt :u
any tir.lc· without penalty.

E. Price per Mess<lQ:t:

The per meSS;lS, eh:lrgc of S30 applies to Qch mess:lgc billed.

F. Munual Adjustment Ch<lrgc

Client .....ill PllY N"YT S 10.00 for c:Ieh Client iniri:lted p01per ICILEC ~IclT:o proe::cstc:d b~

NYT (or rebilling of Client .:n:lrge$ in aCl:ordtlJlc::e with Sc,tior. 8(B).

\VhCfl utiliz~d, Client shall pay NYT S.04S per Marketing Mess::l,gc pcr Bill. Tr.:rc will
be no charge for me::ssages required by reguh.rory or kg::!1 authorities.

Vo(hen P~y-Pc:r-Call mcss~ges are billed, thc FCCIFTC n:quircd il~""isory stJ[~:7i::nt will
bc cispl.:l::e:d on the: Clie:ne bill P:lS-= ",ithin the: P;l~·-P~r·C::lll Servic:s sc:ction. Cliem
sh:lll pay 'l'I"YT 5.03 per advisory stilteme:".:.

r. ~Iinim1Jm Ch:J.r£~s

Client ·sh;!.JI pay 1'<1'1 a gU;l::uttet::d t-.linimum Ch:lCgc: in a::cord:.ncc with the !'::~~

schedule: listc::l llbovc. Tn: :!mounts billec! by K'r"T fcr BLllin£ :...,d Colkc tic:-, 5 er;'icc
will be appliccllowo:reb the: l-oIi:<imum Ch~r~cs. Thc ;:mount bilkd to Clic::nt c::lch rr.:::i1l
\\ill be determined using the terms illI~ formub. ol.!:iined bela\\'. CliC:,"\t will b~

r~sponsiblc for the t-.linimum Charges begiMing at the time ofth~ Effcedvc D:HC. In :he
event 1'oI"YT 3.grees to provide Billing Ol.."Id Collecdon S~r;-icl:s to Client c:-.der an
d~itic;m.ll CIC(ABEC)/ACNA Il1l. l1cditioJ1al t-tinimcm charge: in an ::un~t.:.nr equJI to :hc:
rnonthl~' mi.."1imurn charge st:u:d above will apply. The Client ",iiI be responsible for this
Ol..":'lount only during the length of time that l'<-r"T prOVides Billin.g :uld Coll~c:tior: for
Client.

Define:d TemlS

1. MonthI.... Minimums - Tn~ Monthl\" Minimum c:h:Hl~C:S set forth :lbo..·~.. -
2. (umu);lti ....e Minimums - Sum of the Mocthl~.. Minimum c:brg~s from the bcgiMing

of c:oni:fJ.ct up to :lJ'ld including the current month's Monr~l~· Minimum ch~rg.:.

3. HOQthh" Actu;lls - Billing~ Collection c:h:l.rgc:s c:1lcubcc:d by a?pr~'ing thc ~~o~':

pc:r bill and per m:ss:J,gc: ch:irgcs to the current month's bill :tnd mCSS:1gc: volltme:s.

4 Cur;".ubri ....e As:upls • Sum or the; Momhlv ACru:us from the b:giMing of rllC

c:';'ntr;J~t up to :u-.d indudins the current mon~'s ~[ontilly AcIU:l1.

5. C~mui:lti\"e Billed Amount - The: sum of L"lc: Bille~ Amou::cs from the:: be:£inJ1in~ (.'f
the: ;:~n(r:1ct up Co :L"ld ;nc:l .... dinS the CUrTent month's Bill:d Amount.

If:jOlOIOll

~OlOIOl1
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6. Billed Amount - The !U'ncunt billed b~ ~YT to Client in a given month for Billin1
ana Collection Services,

Formu!:l.

The Billed Amount in c:Jch month ,h:lll be the: gr~:(er of (lJ Cumulll.t.ivc AC:C\I:lls 1:55
the previous month's Cum1.ll~tive Billed Arr.ount, or (2) CumuJ:3rivc: Minimums less the:
pn:",jQus month's Cumul~tiyc Billed Amount. The following e:umpk ~::monstr;).testhe
application of the above Eonnul1.

E),ampTe

llin!h 1 1 J ~ ~ ~
Minimur:1s (l) 10 10 [0 10 10 10
Cumubrive Minimums (2) 10 20 30 40 50 EO

Act\Jal (3) S 8 , 12 18 .s 15
Cumulative: Ac:ru:lls (4) 5 13 25 43 48 63
Cumu/..ti",e Billed (5) 10 20 30 4': 50 6::;
Billed (6) 10 10 10 13 1 1)

In th~ t:\'~nt NYT provides Billing and Collec/ion 5.:('..::cs to Cli:nt und~r an <lcditioml
CIC(ABEC)/ACNA, the Billed ~_"ncunt ,\ilJ be detmnined sc:p;)'r::.ceiy for those bills
issl;l~d unc:r c::lch CrC(ABEC)/ACNA. The amounts bil/cd by ?'-·YT 'for Bill l\Ic:sS.:l1C
Service ....'ill not b:: included in t~:: app[icJrion of the ilbove formul.:l used /0 detc:rrnir.e
Client's Billo:d Amount in e:rch month.

J. St:lrt Yo F~e

Client sh:lll p~y ~'YT n ~25,OOO Sl:m up fc:e which cOVCrS t.h~ cost cf~:th'itks n~:::kd to
initiate: BiIlinS and Coll:ction Seryil::c:s to new C:.lSlome:,s, Such :lctivjeies inc:ludc: byt O\rc
not limitec;j to: tcstin.s; t.:1pe!tr:l.l'lsmission sc:c·~p; progr~ing c:cm.s; digitiz.:l.tion oi
Client's logo; fotTn::ln.ing of Client sp:cific enQ US~( bill pJg~. set-up of NYNEX r~por..s

provided [0 C1icr.t and ml:thods/procedurcs impfc:mc:ntJtion. Thi5 is a one rim:: non·
refund:rblc: charge p::tY:lble im.m.edbtdy ut'0n C1i~n['s signing of the Agreement.

In [.;e event tnJt. during the term of this Agreement, the U.S. Post:3l Sen'ic:l: incr::J.SC:s the:
Tiltt: for one: ounce first c:/~s zip sort pO$uge, Client sh:JlI p;1y 1'NT one thirc:! of such
incre::l.$C on 3. per bill b:l.Sis. NYT $h~ll notify Client in writir:g of the c:ffc:ctiv: c:!;:Jtc of
any posoge inc:rC.::l.Se .


