
ORIGINAL
EX PARTE OR LATE FILED

11211:.;:;8",-19.:;..;9::-._1=5:...:.:-=..35=- F:AX 851 297 1235 ATI'ORNEY GENERAI,.. OFFICE IaI 001

STATE OF MINNESOTA

OFFICE OF TIlE ATTORNEY GENERAL

TO: DAVID KIRSCHNER
Common Carrier Bureau
FCC

MARGARET EGLER
FCC

MAGALIE ROMA..1\l SALAS
FCC

DATE: December 16, 1999

RECEIVED

OEC 161999

FROM: GREGORY P. HUWE
Assistant Attorney General
Suite 200, 525 Park Street
St. Paul, MN 55103

PHONE: (651) 297-1223 (Voice)
(651) 297-1235 (Fax)
(651) 282-2525 (TTY)

TRANSMISSION BY FACSIMILE

FAX NO.: (202) 418-1413

NUMBER OF PAGES (including cover page); 24

TELEPHONE NO.:

COMMENTS: P'lease distribute to the above individuals.

FOR TFiANSMJSSJON PROBLEMS, PLEASE CALL:

DENISE COLLINS
651- 297-1108

The iuformatioll contained in this Fax is mtendcd only for the use of the individual or entity named above. If the reader of !hi5
Fax is not the intended recipieDt, or !he employee OT asen,t responsible to deliver it to tbe intended recipient. you arc requested 10

(a) refrain from examining the mattrials. (b) immediately notify the S¢Dding penon or the mistake, and (c) abide by any
instructions of the sending person regarding me rerum of the document(s).



12/18/99 15:35 FAX 851 297 1235 :\TIORNEY GENERAL OFFICE ~002

EX PARTE OR LATE FILED

STATE OF MINNEsOTA OPt\G\~~\.
OFFICE OF THE AlTORNEY GENERAL

December 16, 1999

m PAU: 51UIrI.
StJJTE2llI
ST. PAIJL, M!'i 5RtB.11If
TI1.E!'IION~(dt) D7-3eO

Ex Parte

David Kirschner
Common Carrier Bureau
Federal Communications Commission
445 12th Street, SW
Washington, DC 20554

Via Facsimile

Re: FCC Docket No. 98-1: .Connecting Minnesota

Dear Mr. Kirschner:

As you requested during our telephone conference earlier today, this is to provide you
with information concerning the current status of the Connecting Minnesota project.

Construction of the section of the network along the 1-94 right of way between S1. Cloud,
Minnesota and Moorhead, Minnesota began during the fall of 1998. At the present time, the
project developer, ICSIUCN, has completed installation of two 2-inch conduits on this route
(approximately 175 miles). One of the conduits was installed for AT&T, Inc. which is a
collocating customer of the developer under Section 5.12 of the Development Agreement.
Peririonfor Declaratory Ruling, Exhibit 5 at V-IS. That conduit will remain empty until such
time as AT&T wishes to install fiber. It is our understanding that AT&T has contracted to lease
dark fiber and has negotiated an option to lease additional dark fiber from ICSIUCN, which will
provide this capacity from its own installed fiber. ICSIUCN has additional tibeTS in that route
and is currently seeking customers to lease these remaining fibers.

The developer is contractually obligated to install and provide at least 48 strands of fiber
throughout the planned network. Development Agreement, Section 5.1 (e), Petirion for
Declaratory Ruling. Exhibit 5 at V-I. The developer plans to install all fiber in protective
conduit.

For your information, the developer will pull 192 strands of fiber through its conduit in

the first segment of the network Installation of fiber has been completed in about 140 miles of
the St. CloudJMoorhead route. Although the developer will install at least 48 strands in conduit
throughout the network, additional conduit and strands will be installed where demand permits.·
For example, in the portion of the network located in the Minneapolis-St. Paul metropolitan
freeway system, ICSIUCN plans to lay a minimum of eight conduits, one of which will be
populated with 432 fibers. Much of the installed fiber will remain unlit, and it is anticipated that

Facsimile: (651) 297-1135 o1TY: (651) 282-2575 0 ToU Fra: Line!!: (SOO) 657-3787 (Voice), (800) 366-4812 (TTY). www.alplill.e.lllll.US
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more than sufficient capacity will remain available for interested users. In addition. the capacity
of installed fiber can be substantially upgraded with enhanced electronics. Petition for
Declaratory Ruling, Affidavit of Bhimani, Exhibit 8.

I have been told by engineering staff that onCe fiber has been pulled through a conduit. it
is unlikely that additional fiber will be inscalled in that conduit, due to the potential for daniage to
existing fiber and the aVailability of other upgrade methods. Id. at paragraphs 10-12. Finally, as
stated in previous submissions in this docket, there are many existing and alternative fiber
providers and routes. as well as s\lbstantial 'excess installed capacity in this state.' Petition for
Declaratory Ruling at 21-25.

In response to another question you posed, AT&T Communications of the Midwest, Inc.
has been granted a certificate of authority to provide local exchange service in portions of this
state. Order Granring CertificQre of Authority wirh Conditions,' July 15, 1996, Docket No. P­
442/NA-96-212, Minnesota Public Utilities Commission; Order Granting Reconsideralion and
Clarification of Previous Order, December:18, 1996 (same docket) (copies enclosed). AT&T
Communications of the Midwest, Inc. is a competitive local exchange carrier, but is not an
incumbent in any local exchange in this state. The entity which is collocating conduit is AT&T,
Inc., which is apparently nor the same corporate entity which has obtained the certificate of
authority. I presume, however, that the two corporations are affiliated.

AT&T, Inc. may collocate conduit in.other segments of the network, but that has not been
finally decided. There are many other po~tial conoeaters as well, and jf you have any further
questions in that regard. I suggest you contact ICSIUCN.

I hope this information is responsive to your questions. Please feel free to contact me
with any questions.

Sincerely,

~~
GREGORY P. HOWE
Assistant Attorney General

(651) 297-1223

Enclosures
cc: Margaret Egler

Magalie Roman Salas
Commissioner David Fisher

AQ::33S823, v. 1
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In the Maner of the Application of AT&T
Communications of the Midwest, Inc. for a
Certificate of Authority to Provide Local
EXchange Service

ISSUE DATE: December 18, 1996

DOCKET NO. P-442/NA-96-211

ORDER GRANTING RECONSIDERAnON
AND CLARIFICATION OF PREVIOUS
ORDER

PROCEDURAL HISTORY

On July 15, 1996, the Commission issued its ORDER GRANTING CERTIFICATE OF
AUTHORITY WITH CONDITIONS. In that Order the Commission granted AT&T
Communications of the Midwest, Inc. (AT&T) a cenificate of authority to provide local
exchange service in the Sta"te-ofM'mnesota, subject to·lhe·fol1owmg conditions:

• AT&T must obtain prior Commission approval of the Company's filed tariffs

• AT&T must obtain prior Commission approval of the Company's interconnection
arrangements

• AT&T must include in its tariff a list of all areas (by municipality) where AT&T acmally
provides service, with that list to be updated as AT&T expands its service territory

• AT&T's authority, service offerings, and terms and conditions of service will be subject
to the Commission's local competition roles being developed in rulemaking Docket No.
P-999/R-95-53

• AT&T musr proceed toward implementation of local service through aprocess which
mainrains all LEe and ILEe protections afforded under the Telecommunications Act of
1996 (the Federal Act)

On July 25, 1996, the Departmenr of Public Service (the Department) flIed a petition for
reconsideration of the July 15, 1996 Order.

1
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On the same date, the Minnesota Independ.em Coalition (MIC) filed a petition for
reconsideration and clarification of the Order.

I

On August 5, 1996, the Residential Utilities IDivision of the Office of Attorney General (RUD-

OAG) filed a petition for reconsideration. L'
On August 5, 1996, AT&T and US WEST C . atioDS. Inc. (US WEST) flIed responses to
rhe Department'. and MIe'. petitions for 1nsideratiOn.

On August 15, 1996, AT&T filed a response to the RUD-OAG's petition for reconsideration
and to US WEST's responsive comments.

On November 12, 1996, the marter came before the Commission for consideration.

FINDINGS AND CONCLUSIONS

I. THE PETITIONS FOR RECONSIDERATION

A. The Department's Petition

1. Issues Raised
. .. ._.... .- .-. . .

In its petition for reconsideration, the Deparunent raised four issues regarding the July 15
Order:

• the Order's requirement for AT&T to include a list of territories it intends to serve

• the provision granting AT&T a certificate of authority to serve the entire srate without
requiring that it actually provide service to the entire sta~

• the relation of Minn. $taL § 237.16, subd. 4 (the certificate amendment process) to the
conditional certification process ordered for AT&T

• me relation of Minn. Srar. § 237.16, subd. 11 (mandating a contested case or expedited
proceeding prior to granting authority to serve in the territories of small local exchange
companies) to the conditional cenification process ordered for AT&T

2. Responses

US WEST agreed with the Department regarding the need for service area maps rather than lists
of municipalities to be served. US WEST expressed interest in the Department's questions
regarding the application of the state cenification process to the conditional certificate granted to
AT&T.

2
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AT&T stated mat the Department's petition for reconsideration should be rejected because it
raised no new issues of law or fact. The Commission is :free to correct mistakes of fact or law
on reconsideration, but in this case there were no such mistakes.

AT&T argued tha[ Minn. Stu, § 237.16. subds. 4 and 5 apply only to incumbem local exchange
companies (LECs), not to new entrants such as AT&T. AJJ.y other interpretation would require
AT&T to come back to the Commission for approximately 90 separate hearings as it actually
contemplated service to individual small LEC territories. Such a cumbersome process would
constitute a barrier to entry contrary to the intent of state and federal law.

AT&T would agree to a Commission hearing before beginning to serve in any small LEC
territory, but not to a duplication of hearings for each [erritory-one hearing under Minn. Stat.
§ 237.16, subd. 11 in the certification stage. and one under the Federal Act in the arbitration
stage. The two hearings could be combined under the federal arbitration/interconnection
process, removing an anti-competitive barrier to entry.

B. :MIC's 'Petition

1. Issues Raised

MIC stated that both the Federal Act and Minn. Stat. § 237.16 recognize that unique issues are
presented when companies propose local competition in the areas of small LECs (that is, those
with fewer than 50,000 acces~ line~)...M!~ argueqJh3:t it is ess~al that the service obligations
of the small LECs and AT&T, including the Eligible Telecommunications Carrier (ETC) service
issues under the Federal Act, be resolved before the parties' negotiation/arbitration process
begins. For these reasons, AT&T's proposal to combine the certification hearing under Minn.
Stat. § 237.16, subd. 11 wi!h the arbitration hearing under federal law would significantly lessen
the protections meant to be afforded to small LECs.

MIC stated that !he Order is unclear that the requirement of a contested case or expedited
hearing under Minn. Stat. § 237.16, subds. 4 and 11 is deferred, but not eliminated, and will
occur before AT&T is allowed to provide service in small LEC areas. MIC asked for
clarification of this point.

2. Responses

US WEST disagreed with MIC's interpretation of the Federal Act's ETC obligations on large
LECs.

AT&T argued that reconsideration is not necessary because the Commission's Order dealt
adequately with the issues of small LEC protections under the Federal Act.

AT&T also argued that neither state nor federa11aw supports MlC's demand for an initial
hearing under Minn. Stat. § 237.16, subd. 11 prior to the negotiation of any interconnection

3
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agreement. On the contrary, the Federal Act plainly contemplates that any facilitation of the
negotiation and arbitration processes will occur in conjunction with the Act's
exemption/suspension/modification proceedings for rural LEes. The latter process is consistent
with the pro-eompetitive strUCture of the State and fedcrallaws.

Finally, AT&T argued that MIC is not entitled to the immediate.contested case or expedited
proceeding that MlC bad suggested as an alternative to the initial hearing approach. MIC has
not provided any legal support for irs argument that AT&T nmst provide further explanation of
irs service plans.

c. The RUD-OAG's Petition

1. Issues Raised

According to the RUD-OAG, Minn. Stat. § 237.16, subds. 5 and 6 provide that a certificate
should convey both a right and a corresponding obligation to serve all areas included in the
certificate. AT&T's statewide certificate runs counter to this statutory provision, because
AT&T does not have the ability or intent to serve the entire state.

The RUD-QAG argued that AT&T's statewide certification renders meaningless Minn. Stat.
§ 237.16, subd. 4, which requires notice and the opportUnitY for an expedited proceeding for a
proposed territorial expansion. The ROO-OAG disagreed. with AT&T's statement that the
Subd. 4 amendment/expansion process constinnes a barrier to entry. The Federal Act preserved
me srate's right to protect its consUmers 3.nd dici not 'sweepmgly preempt state laws on the .
pretext of removing barriers to entry. The RUO-QAG also disagreed with AT&T's statement
that Minn. Stat. § 237.16. subd. 4 and 5 apply only to incumbents. If the legislatUre had
inrended to so limit the scope of these subdivisioDS. it would have done so.

The RUD-OAG stared that Minn. Stat. § 237.16, subd. 11 provides special protections for small
LECs who are faced with local competition. The law entitles small LECs to a contested case or
an expedited hearing when a new company requesrs certification to prOVide local service in the
small LEC's territory. The RUD-QAG asked the Commission to clarify that it does not intend
to deny small LEes the subd. 11 heming, but rather intends to defer the hearing to the·time
when AT&T actually requests interconnection with the small LEC.

2. Responses

AT&T stated thac the record is clear that AT&T intends to eventually provide local telephone
service throughout the State of Minnesota.

AT&T srated that it will comply with statutory and rule requirements regarding the filing of
service area maps as it negotiates interconnection agreements with various small LECs. Because
this matter does not need to be addressed in the cenificate itself, the Commission need not
reconsider or clarify this issue.

4
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AT&T argued that the Commission can adequately consider the unique rights of small LECs in
conjunction with the intcreoDllCCtion process contemplated under the Federal Act.

u. COMMISSION ACTION

The issues raised by the parties requesting rec.onsidcration fall under four major headings:
1) the standard for Commission reconsideration; 2) the requirement to file service area maps;
3) the extent of AT&T's authority to provide local service; and 4) the Commission's application
ofMino. Stat. § 237.16, subd. 11 to ensure necessary protections for small LECs facing
competition.

A. The Standard for Commission ReconsideradoD

AT&T cites In Be Minnesota Public Utilities Commission's Iuitiation of Summary Iuvestigation,
417 N.W. 2d 274,283 (Minn. Ct. App. 1987) for the proposition that the .Commission should
deny reconsideration if the petitioner fails to raise new arguments not previously considered.
The Commission disagrees with AT&T's interpretation of this decision. The Court of Appeals
merely found meritless the appellant's claim that the Commission had failed to address new
arguments raised in appellant's petition for reconsideration. Elsewhere in this decision, the
Court of Appeals actually stressed an administrative agency's inherent right to reconsider past
decisions:

[AJn administrative agency has a well-established right to reopen, rehear, and
redetermine the maner even after a' deiemiinarion has been made. This is a rule of
general application.

In Be Minnesota Public Utilities COmmission at p. 282.

The Commission's right to reconsider its previous decisions or Orders is found at Minn. Rules,
pan 7829.3000, sUbp. 6:

Commission ActiOD. The commission shall decide a petition for rehearing. amendment,
vacation, reconsideration, or reargument with or wilhom a hearing or.oraI argument.
The commission may vacate or stay the order. or part of the order, that is the subject of
the petition, pending action on the petition.

The role granting the Commission the amhority to reconsider does not qualify mar aurhority or
limit it to newly introduced issues of law or fact. In its redeliberation, rhe Commission is free to
apply its discretion and expertise to the entire record of the proceeding. The Commission may
gain fresh insights from the parties' written briefs and oral arguments upon reconsideration. If
the Commission fmds that it has come to a conclusion which differs from the original opinion,
the Commission may. and must, modify its prior decision to conform to the conclusion it
believes is in the public interest.

5
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In this instance, the Commission has carefully considered the oral and written comments of the
parties upon reconsideration, as well as the record of the entire proceediniS. Upon
reconsideration. the Commission has concluded that its July IS, 1996 Order must be modified
and clarified in some respecrs. In the remainder of this Order. the Commission will discuss its
decision to reconsider and clarify portions of the July 15 Order.

B. The Requirement to File Service Area Maps

1. Introduction

In the JUly 15, 1996 Order, me Commission required AT&T to include in irs tariff a list of all
areas (by municipality) where AT&T actually provides service, with that list to be updated as
AT&T expands its service territory.

The Departmenr and. me RUD-QAG asked the Commission to reconsider or clarify this portion
of the Order to ensure that AT&T files service area maps as required under statute and rules.

2. Commission Action

The requirement for local providers to file service area maps is found in Minnesota statute and
rule.

Minn. Srat. § 237.16, subd. 3 provides: "Every company authorized to provide local telephone
service under this section shall file a territoriaI map. The map must comply with the rules
prescn'bed by the commission...

Minn. RUles. pan 7810.0500, subp. 2 provides in part:

Each telephone utility shall have OD. file with the commission an exchange area boundary
map for each of its exchanges within the state. Each map shall clearly show rhe
boundary lines ofthe area which the relephone utility holds irselfour to serve in
connection with the exchange. (Emphasis added.)

In irs reconsideration filings, AT&T acknowledged its obligation to file detailed service area
maps. At page eight of its August 5, 1996 response, the Company stated: "AT&T intends to
provide maps shOWing the boundaries of the exchanges in which it is providing service,
consistent with applicable law and roles- At page three of its August 15 flIing, AT&T further
srated: "There is no apparent reason why AT&T cannot file all required maps as il negotiates
interconnection agreements with the incumbent LEes who presently control the local
exchanges. "

AT&T's obligation to fue derailed service area maps is established in statute and. role. AT&T
has acknOWledged its obligation and intent to file the maps.pursuant to statute and rule. The
COiIUDission will therefore clarify the portion of its July 15, 1996 Order which required AT&T

6



12/16/99 15:38 FAX 651 297 1235 ATfORNEY GENERAL OFFICE raJ 010

to include in its tariff an updated list of municipalities it serves. The Commission will clarify
that this Order provision was not meant to supersede the swutory an<1 role provisions obliging
AT&T to file detailed service area maps .

.The Commission will require AT&T to file a map or maps showing exactly where the Company
is providing service, consistent with the Commission's roles. The Company may reference the
Commission's official maps and specific exchanges, if the Company is serving the entire
exchanie. Since an area to be served may not coincide with telephone exchange boundary lines,
when the Company is serving less than an entire exchange it must provide a map indicating its
exact service area.

C. The Extent of AT&T's Authority to Provide Local Service

1. Introduction and Summary of Commission Action

In the July 15, 1996 Order, the Commission granted AT&T a certifIcate of authority to pro:vJ.de
local service in the S[ate of Minnesota.

Upon reconsideration, with the benefit of parties' briefs and oral arguments, plUS cenain new
facts brought to light, the Commission finds that it must modify the statewide scope of the
certificate it previously granted to AT&T.

Minnesora has an orderly and comprehensive procedure for granting certification for local
exchange service. A close reading shows rhat these stanltdry procedures can only provide their
intended benefits and prorections if the product of the certification process is a particularized
certificate. A statewide certificate does not fulfill the legislative purpose of ensuring reliable,
high quality local telephone service to pan.icuIar areas under terms and. conditions the
Commission finds consistent with fair and reasonable competition, universal service, the
provision of affordable telephone service at a quality consistent with Commission rules, and the
Commission's rules.

The Commission will discuss in detail the major subsections that form the staIDrory certification
process, and me need for compliance with these subsections to develop a particularized
certificate of authority which ensures competitive benefits and protections.

2. The Certification Process Contemplated by Minn. Stat. § 237.16

Minn. Stat, § 237.16. subd. 1 New $ep'jce. Cenificate of Authority. This subsection lays the
basic framework for the state certification process. The statute gives rhe Commission the
exclusive authority to authorize the provision of local service in the state. and to prescribe the
tenns and conditions under which service will be provided. The sramte requires prospective
entrants to demonstrate sufficient technical, managerial, and financial resources to provide
service. The petitioner must also show that the terms and conditions of service will be
consistent with the pUblic interest-specifically, that service will be consistent with fair and

7
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reasonable competition, universal service, the provision ,of affordable telephone service at a
quality consistent with Commission roles, and the Commission's roles.

This subsection indicates that the legislature intended the Commission to make findings
regarding specific service to a particular set of ratepayers, in order to determine if the public
interest would be served by the competitive entry.

Minn. Stat. § 237.16. subd..3 ~ A5 discussed previously in this Order, this subsection,
which must be read together with relevant Commission rules, requires each local service
provider [0 provide maps which clearly show the extent of the area the company holds itself out
to serve.

This staIUtory subsection indicates a legislative intent to provide clear, understandable
information regarding the boundaries of the specific local service offering. This legislative goal
runs coumer to the concept of starcwide certification, under which a new entrant would
presumably simply notify the public and regulatory agencies of a general intent to serve the
entire state.

As an. integral pan of the state cenification process, Minn. Stat. § 237.16, subd. 3 is a necessary
protection for ratepayers seeking clear information regarding the scope of local service.

Minn. Stat. § 237.16. subd. 4 Amended Certifica~ Re'1l1ired for E2qJansjoD. With this
subsection, the legislature provided a procedure for expanding local service. Under the

, procedure, the Commission focuses on the exact projected expansion (with me benefit of new
maps provided by the petitioner), requires notice to affected municipalities and local telephone
companies, and allows an eXpedited proceeding if objections are raised regarding the proposed
expansion.

The amendment/eXpansion procedure indicates that the legislature intended the Commission to
determine if the prospective entrant has the requisite intent and ability to serve in the expanded
territory_ This goal is contrary to the concept of statewide certification, under which expansion
would simply take place as the company's technology or overall planning indicated, without the
filing of new maps, notice to the community or other telephone companies, or the possibility of
an expedited proceeding.

The Commission disagrees with AT&T's premise that the Federal Act and a statewide certificare
render unnecessary the stannory amendment process for expansion. The Commission does not
agree with. AT&T's arguments that the certificate amendment subdivision is limited to
incumbents, preempted by the Federal Ace, a barrier to entrY, or an anticompetitive hardship for
AT&T.

Minn. Stat. § 237.16, subd. 4 is not limited in its application to incumbent service providers.
The subdivision provides two exceptions [0 itS provisions. First, a telephone company currently
operating an exchange need not secure a certificate to expand or to substitute facilities in a

8
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territory within which the company bas previously filed maps. Second, a telephone company
currently operating an exchange need not: secure a certificate to expand into a contiguous,
unserved territory if no certificate for the expansion territory bas been issued to or applied for
by another company. These limired, specific exceptions indicate that the subdivision otherwise
applies [0 any local telephone provider, either an incumbent or a prospective entrant, that wishes
to extend its service into some specific pan of Minnesota service teIIitory. Neither logic nor
statutory lanpa.ge indicates that new entrants are exempt from the statutory requirements for
service expansion.

Minn. Stat. § 237.16, subd. 4 is not preempted by the Federal Act. The process of obtaining
certification for state service expansion is not contrary to any specific provision of the Act.
Neither does the subdivision hinder the arbitration/interconnection process contemplated by the
Federal Act. As a necessary part of our stare certification process, the amendment process is
consistent with the Act and allowed under it.

Minn. Stat. § 237.16, subd. 4 does not COll5titute a bamer to enay under the Federal Act.
While the Act forbids state commissions from raising legal requirements which will prohibit or
inhibit competitive entry, the Act further provides at § 253 (b):

(b) STATE REGULATORY AUTHORITY. Nothing in this section shall affect the
ability of a State to impose, on a competitively neutral basis and consistent with section
254, requirements necessary to preserve and advance universal service, protect the public
safety and welfare, ensure the continued quality of telecornmllDicanons services, and
safeguard the rightS of consumers.

As an integral part of the state certification process, Minn. Stat. § 237.16, subd. 4 is a necessary
protection for consumers and is thus not a barrier to entry under the Federal Act. Neither can
AT&T demonstrate practically that the stannory subdivision is a barrier to entry. The specter of
90 separate amendment proceedings as the Company gradually expands seems highly unlikely.
Consolidated proceedings as the Company forecasrs expansion are a more likely scenario.

Finally, Minn. Stat. § 237.16, subd. 4 does not constinlte an anticompetitive hardship for
AT&T. At the November 12 meeting, AT&T for the first time indicated that it does not
contemplate acnxal statewide service for four to five years. A nonspecific number of expedited
proceedings, many of which could probably be combin~ and none of which should take more
than 120 to 180 days, does not seem a hardship in an expansion plan of four to ~ve years. The
Conunission also notes that AT&T would be free to begin the negotiation process with any of
the small LEes during this time, even before AT&T's certification was amended to include the
LEe territory.

As an essential part ofth.e state certification process, Minn. Stat. § 237.16, subd. 4 allows the
Commission to protect consumers, municipalities, and orher telephone companies by granting
service expansion to providers who have demonstrated the requisite intent and ability to provide
service.

9
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MinD. Stat- § 237,16. subd. 5 Reygcarion. With this subsection, the legislamrc provided a
system by which the Commission may, after notice and hearing, revoke a certificate in whole or
pan. A certificate may be revoked for: the failure of its holder to furnish reasonably adequate
telephone service within the area determined by the certificate; the failure of the holder to meet
the terms and conditions of its certificate; or a holder's intentional violation of the Commission's
rules or Orders.

The revocation procedure indicates that the legislarore intended the Commission to be able to
monitor and control the provision of local service under state certification. This goal is contrary
to the concept of statewide certification, under which a provider could be certified throughout
the state, without the ability to provide service, let alone adcquare service, in most LEe
territories.

In its petition for reconsideration, AT&T argued that the Federal Act and AT&T's statewide
certification render the application of Minn. Stat. § 237.16. subd. 5 inelevam to its state
service. In defense of this argument, AT&T raised the same issues it had raised regarding
Minn. Stat. § 237.16, subd. 4: the subsection is federally preempted; constimres a barrier to
entry; brings competitive hardship to a prospective entrant; and applies only to incumbent
LECs. For the reasons stated in the preceding section of this Order. the Commission rejects
these argumems. Minn. Stat. § 237.16, subd. 5, an integral part of the legislamre's certification
procedure, must remain in effect as an important ch~ on a provider's ongoing or new
provision of service.

Minn, Stat. § 237,16. subd. 11. Interim Authority in Areas Served by Telephone Companies
with Less than 50.000 Subscribers, With this.subsection, the legislature provided a process for
the Commission to address the special issues raised by the advent of competition in small LECs'
rerritories. This subsection, too, is an essential part of our state's orderly certification process.
It cannot be bypassed or mjnimjzed without risking the protections meant to be provided small
ll..ECs by the certification process-

The Commission will further address the special prorections of Minn. StaL § 237.16, subd. 11
in the next section of this Order.

3. Conclusion

Upon careful review of the panies' filings and arguments, the Commission finds that it must
reconsider the scope of me certification it previously granted to AT&T. A statewide local
certificate runs contrary to the goals the legislature carefully addressed in the srate cenification
procedure. AT&T's compliance with state procedure through a particularized certification
process is necessary to cnsure the benefits and protections previously discussed in this Order:
cerrif'lCation of a particular service to a particular set of ratepayers in conjunction with a public
imeresr dercrmination; clarification through maps of the extent of tcrritory to be served; notice
to consumers, municipalities, and other telephone companies that the certif1ed encrant has the
requisite intent and ability to serve; Commission monitoring of the adequacy of service; and a
system of special protections for small LEes facing competition_

10
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The Commission will limit the scope of AT&T's certificate of authority to the areas AT&T bas
demoDStrated an ability and intent to serve, as indicated by the commencement of
~nnectionnegotiations: territories currently served by US WEST Communications, Inc.,
GTE Minnesota, and United Telephone Company of Minnesota.

m. THE COMMISSION'S APPUCATION OF MINN. STAT. § 237.16, SUBD. 11 TO
ENSURE NECESSARY PROTECTIONS FOR SMALL LECS '

A. Introduction and Summary of Commission Action

At page seven of the July 15, 1996 Order, me Commission states;

The state certification process and the protections of the Federal Act will be considered
together by the Commission when it addresses a new enrranr's negotiation with an !LEe.
When AT&T requests interconnection with a particular n..EC, the Commission will
determine if AT&T should be allowed to provide local service in that territory under the
provisions of both the state statutes and the Federal Act.

MIC, the Department, and the RUD-OAG asked the Commission to clarify that the Order
allowed deferral of the subd. 11 proteCtions for small LEes until AT&T acwaIly requests
interconnection, but did not eliminate the protections altogether. The Commission will so
clarify its Order.

B. Commission Clarification

Minn. Stat. § 237.16, subd. 11 provides a separate procedure for Commission determination of
a new entrant's application to provide local service in a territory served by a telephone company
with fewer than 50,000 subscribers. In contrast to a nonspecific "determination'" on an
application for certification in a large LEe's territory under Minn. Stat. § 237.16, subd. 1, a
comested hearing or expedited proceeding is required under this subsection to address the
special issues facing small LECs. The statute specifically requires the Commission to consider
"facts unique" to the small LEe facing competition. Minn. Stat. § 237.16, subd. 11 is also
interim in namre, pending a separate rulemalcing addressing the issues of small LECs (as
required under Minn. Stat. § 237.16. subd. 8).

The separate procedures under Minn. Star. § 237.16, subd. 11 indicate a legislative inrent [0

provide special protections at the certification stage for small LEes facing local competition.
While the procedures required certainly could, and usually should, be deferred until a new
entrant has actually planned to expand inro a small LEe's territory. the procedures cannot be
eliminated, minimized, or superseded by the federal interconnection/arbitration process.
Imponant issues unique to small LECs must be addressed outside the arbitration/interconnection
proceeding. The service obligations of the potential competitor, possible designation of the
entrant as an Eligible Telecommunications Carrier under the Act, fair and reasonable rates, and
other special competitive issues for small telephone companies facing competition from major
carriers must be resolved before the parties can enter into productive interconnection
negotiations under the Federal Act,

II
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Minn. Stat. § 237.16, subd. 11 is an essential part of the state certification process, consistent
and complementary with the provisions of the Federal Act. Maintenance of the state prorections
at rhe certification stage will not constitute a barrier to entry or an unreasonable competitive
hardship for the new entrant. The alternative raised by AT&T-subsuming the Subd. 11 process
into the sweeping federal arbittationlinrereonnection process-would mean that the special issues
of small LECs facing competition would be given shon shrift. This is not consistent with the
process of reasonable protections contemplated by the state legislature.

The Commission will clarify that small LECs facing local competition are entitled to a
proceeding under Minn. Stat. § 237.16, subd. 11 UDtillocal competition rules for small LECs
are developed. AT&T may defer the Subd. 11 proceeding UIltil the Company contemplates
interconnection with each panicular small LEC. but may not eliminate the state proceeding.

ORDER

1. The Commission reconsiders its July 15, 1996 Order to limit AT&T's certif'lcate of
authority to those areas AT&T currently intends to serve, as evidenced by the
commencement of interconnection negotiations: territories currently served by US WEST
Communications, Inc., GTE Minnesota, and United Telephone Company of Minnesota.

2. The Commission clarifies its July 15, 1996 Order by stating that AT&T must file
detailed service area maps showing exactly where the Company is providing service,
consistent with the Commission's rules and me provisions of this Order.

3. The Commission clarifies that small LEes facing local competition are entitled to a
proceeding under Minn. Stat. § 237.16, subd. 11 until local competition roles for small
LECs are developed. AT&T may defer the Subd. 11 proceeding until the Company
contemplates interconnection with each particular small LEe, but may not eliminate the
state proceeding.

4. This Order shall become effective immediately.

BY ORDER OF THE COMMlSSION

(5 E A L)

This document can be made available in alternative fonnars (i.e.• large print or audio tape) by
calling (612) 297-4596 (voice), (612) 297-1200 (TTY), or 1-800-627-3529 (TTY relay service).
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In the Matter of the Application of AT&T
Communications ofthe Midwest, Inc. for a
Certificate ofAuthority to Provide Local
Exchange Services

ISSUE DATE: July 15, 1996

DOCKET NO. P442/NA-96-21 1

ORDER GRANTING CERTIFICATE OF
AUTHORITY WITII CONDmONS

PROCEDURAL BISIQRY

On Februmy 29,1996, AT&T Communications ofthe Midwest, Inc. (AT&T or the Company)
filed a petition for a certificate ofauthority to provide local exchange sezvice in the State of
Minnesota. 1

Between March 28 and May 15, 1996, US WEST Communications, Inc. (US WES1), Conte! of
Minnesota, Inc., d/b/a GTE Minnesota (GTE), United Telephone Company ofMinnesota
(United), Frontier Communications ofMinnesota, Inc. (Frontier), and the Minnesota Independent
Coalition (MIC) filed petitions to intervene in the proceeding.

Between April 15 and May 15, 1996, comments were filed by US WEST, Frontier, MIC, the
Department ofPublic Service (the Department), and the Residential Utilities Division ofthe
Office ofthe Attorney General (RUD-OAG).

·On May 28, 1996, US WEST and AT&T filed reply comments.

The matter came before the Commission on July 2, 1996.

I Under Minn. Stat.. § 237.16, subd. ICc), the Commission must make a determination on
an application for a certificate ofauthority to provide local service within 120 days ofthe filing
ofthe application.

After filing its application for" a certificate of authority on ~ebruary29, 1996, AT&T requested a
two week extension for the filing of initial comments. In doing so, AT&T agreed to a two week
extension ofthe 120 deadline for Commission action under Minn. Stat.. § 237.16, subd. 1 (c).
The Commission's detennination on the Company's appliCation is therefore due on or before
July 15, 1996.

1
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FINDINGS AND CQNO.USlQNS

I. THE PETITIONS TO INTERVENE

raJ 017

US WEST, GTE, United, Frontier, and MIC filed petitions to intervene in this proceeding. No
party objected to any ofthe petitions. Under Minn. Rules, part 7829.0800, subp. 5, ifthere is no
objection to a filed intervention petition and. the petition is not denied or suspended within IS
days of filing, the petition is deemed granted. Pursuant to this role, the petitions to intervene are
granted.

Ifa request for arbitration is tiled later in this proceeding, the Commission reserves the right to
reevaluate the intervention requests in light ofthe unique characteri.stics ofthe arbitration
process. Authority to intervene at this point in the process does not &tJM3D.tee the right to
intervene in any future arbitration phase ofthe proceeding.

The Commission notes. that under MinD. Rules, part 7829.0800, subp. 3, the Department and the
ROO-DAG have the right to intervene in any proceedini before the Commission.

n. AT&T'S REQUEST FOR A CERTIFICATE OF AUTHORITY

A. The AT&T Proposal aDd CommeDts

AT&T requested authority to provide local exchange service, including basic and ancillary
residential and business intraexchange telecommunications service, private line, and switched
and special access service. AT&T stated that it intends to provide both facilities-based and
resold setVice on a statewide basis.

AT&T has begun interconnec1io~negotiations under the federal Telecommunications Act of
1996 (the Federal Act) with both US WEST and GTE. AT&T indicated that it is negotiating
informally with United on a national level and expects to submit an interconnection negotiation
request to United by July 8, 1996. AT&T anticipates filing an interconnection negotiation
request with Frontier in 1997. Ar&T stated that it is studying the need for interconnection
negotiations with other independent local exchange caniers with fewer than 50,000 access lines
(ll..ECs). Even if the Federal Act requires interconnection requests for ILEC territories, AT&T
does not anticipate making such requests before late 1997.

AT&T included an illustrative taritfwith its filing and a local service area map showing the
entire state ofMinnesota

AT&T stated that it would not oppose the Commission's placing the following conditions on its
certificate: 1) a requirement to file tariffs which contain rates and charges as well as regulations
tmder which AT&T will provide facilities and services to customeIS; 2) a requirement to file
Commission-approved agreements for interconnection, services or network elements arrived at
through negotiation or arbitration under the Federal Act; and 3) a commitment that the Company

2
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will abide by all applicable state statutes and tcgU1ations not inconsistent with the Federal Act
and related FCC rules which promote competitio~support universal service, and help assure
affordable, high quality service. '

/aJ 018

AT&T stated that it did not need to have an exact "plan" for offering service to each LEC and
fi..BC territoI)' in the state. AT&T is cumntly working under the federal timelines to negotiate
the terms and conditions of intercolUleetion with GTE and US WEST; a "plan" for service would
not even be possible for these areas at this time.

AT&T stated that it is not pursuing a Commission detennination ofa temporary interconnection
arrangement under Minn. Stat § 237.16, subcL1l, but is focusing on the ultimate negotiation and
interconnection agreement provisions of the Federal Act

B. Positions of the Parties

1. The Department

The Department recommended that the Commission approve AT&T's request for a certificate of
authority with the following conditions: 1) the certificate is only for the US WEST and 01E
exchanges, unless AT&T provides the Commission with specific plans for providing seIVice in
the other LEes' territories. AT&T may expand its service area later. ifnecessary, by amending
its certificate as permitted under Minn. Stat. § 237.16, subd. 4; 2) prior to offering local service
in the area ofan incumbent LEe, AT&T must obtain Commission approval ofits interconnection
agreement with the LEe; and 3) prior to offering service, AT&T must obtain Commission
approval ofits tariff.

The Department stated that the impact ofthe Federal Act and Minnesota statutes on service to
ILECs is as yet unclear. The Department recommended excluding the u,ECs from AT&T's
.conditional certificate ofauthority at this time.

The Department stated that AT&T has made no commitment to serve statewide. The
Department believed that a definite plan to serve certain areas in a certain time is necessary for
certification. Without such a requirement, every new en1rant will ask for automatic statewide
certification, the Commission will be breaking from its precedent, and the provisions for
certificate amendment and notice in Minn. Stat § 237.16 will be ignored.

2. The RUD-OAG

The RUD-OAG stated that AT&T's request for statewide authority to serve is premature because
the Company is not ready, willing, and able to provide statewide service at this time. In additio~

AT&T's application lacks the necessary information to detemrine ifthe Company's entry fulfills
the requirements ofMinn. Stat. § 237. I 6, subd. I. Under that statute, the proposed service must
be consistent with the provision of universal service, fair competition. and affordable and high
quality service.

3
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The RUD-OAG argued that AT&T's.statewide application violates the rales ofstBtutozy
construction because it renders meaningless the statutory requirements to file a territorial map
and an application to amend the company's certificate of authority.

The RUD-OAG stated that the Federal Act does not preempt the Minnesota certification process,
as implied by AT&T's filing.

According to the RUD-OAG, AT&T is seeking the right to provide st3tewide service without
taking on any of the corresponding service obligations.

3. US WEST

US WEST agreed with the RUD-QAG that AT&T's filing lacks substance. AccoI'din& to .
US WEST• AT&T wants unfettered rights to serve in Minnesota without service obligations.

. .

US WEST agreed with the Department that AT&T's certificate should be conditioned on the
filing and approval ofan appropriate tariffafter the Company has negotiated an interconnection
agreement. In essence, this p1'oced~would defer evaluation of the tenns under which AT&T
will offer its services to a later date. At that tim~AT&T must demonstrate that it has satisfied
its statutory responsibilities in the same manner as any other local service provider regulated by
the Commission.

4. Frontier

Frontier stated that the Federal Act grants rural telephone carriers such as Frontier certain
significant rights, including: 1) a determination by the Commission whether a company
competing to provide local service to Frontier's territory must beCome an Eligible
Telecommunications Carrier (ETC) [Section 253 (1) and 214 (e)(I)]; 2) the right to negotiate a
voluntary interconnection arrangement which waives some or all ofthe federal interconnection
requirements [Section 252 (a)]; 3) the right to seek mediation or arbitration concerning
interconnection arrangements [Section 252 (b)]; and 4) the right to request suspension or
modification ofany or all federal interconnection obligations [Section 251 (f)(I)].

Frontier stated that AT&T has not yet requested negotiations with Frontier. Until AT&T
discloses specifically which ofFrontier's customers it intends to serve, which exchanges it
intends to serve, and how it intends to provide service in those exchaniCs, it is impossible to
determine ifAT&T·should become an ETC, or what federal or state rights should be granted to
AT&T or Frontier. The Commission should therefore not include Frontier's service territory in
any certificate ofauthority currently granted to AT&T. ATciT may apply for an amended
certificate ofauthority under Minn. Stat. § 237.16, subd. 4 when it has an exact business plan for
serving Frontier customers.

4
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5. MIC
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MIe, a coalition ofover 80 Minnesota ll.ECs, asked the Commission to dismiss or reject the
AT&T application in regard. to all iU'eas for which the Company lacks current plans to serve.
MIC gave several reasons for its request. First, Minn. Stat. § 237.16 requires that certificates of
authority be granted only for areas thai a company actually plans to serve and does serve.
Second, in the absence ofany actual service plans. the Commission will be unable to conduct a
fact-based review ofthe impact that AT&T's proposal will have on customers, as required under
Minn. Stat. § 237.16. Third, the public interest determinations ofMinn. Stat. § 237.16 are
entirely consistent with the public interest determinations of the FedeIal Act Both the Federal
Act and MinD. Stat. § 237.16 clearly intend that the interests ofIUI3l cousumers will be
protected. Those protections must be implemented before AT&T is permitted to serve.

C. Commission Action

1. The Standards for Grantin: a Certificate ofAuthority

The standards for Commission approval ofa petition for authority to provide new service are
found at Minn. Stat. § 237.16, subd.. l(b):

No person shall provide telephone service in Minnesota without first obtaining a
determination that the person possesses the technical, managerial, and financial resources
to provide the proposed telephone services and a certificate ofauthority from the
commission under the terms and conditioIls the commission finds to be consistent with
fair and reasonable competition, universal service, the provision ofaffordable telephone
service at a quality consistent with commission rules, and the commission's JUles.

2. AT&T's Application for a Certificate ofAuthority Considered under
the Statutory Standards

a. The Necessary Technical, Managerial, and Financial Resources

AT&T Communications ofthe Midwest, Inc. is a wholly-owned subsidiaIy ofAT&T
Corporation. In 1994, AT&T Corporation and its subsidiaries had $43 billion in sales of
telecommunications services. AT&T Corporation has indicated that it will provide any
necessary technical, managerial, and financial resources for its subsidiary's provision oflocal
service in Minnesota .

AT&T bas provided telecommunications service in MiDnesota for over 100 years. AT&T is
currently authorized by the Minnesota Secretary of State to do business in the State.

No party alleged that AT&T lacks the necessary technical, managerial, or financial resources to
provide local service within the State.

5
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The Commission finds that AT&T has demonstrated that it possesses the requisite technical,
managerial, and financial resources fOr certification under Minn. Stat. § 237.16, subd. 1 (b).

b. Other Standards for Ccrtifieation under MinD. Stat. § 237.16,
subd.l (b)

Under MinD. Stat. § 237.16, subd. l(b), the terms and conditions under which the applicant will
be certified must be consistent with fair and reasonable competition, universal service, the
provision ofaffordable telephone service at a quality consistent with commission roles, and the
commission's rules.

The Commission finds that these essential factors cannot be determined upon examination of
AT&rs application alone. Only through analysis ofthc Company's filed tariffs and
interconnection arrangements can the Commission consider such issues as the exact services
proposed; the market and classes ofcustomers targeted; the implications ofuniversal service
requirements; quality standards; the scope of the intended local camDg area; rates; and terms and
conditions of the interconnection arrangem~.

The Commission has detennined that AT&T possesses the requisite managerial, technical, and
financial abilities to provide service in Minnesota. The other essential standards under Minn.
Stat. § 237.16, subd. I (b) can only be demonstrated through the Company's filed tariffs and
interconnection arrangements with incumbent LEes. The Commission will therefore grant
AT&T a conditional certificate ofauthority, contingent upon:

• eventual Commission approval ofthe Company's :filed tariffs

• eventual Commission approval ofthe Company's interconnection azrangements

The Commission finds that the condition ofapproval for interconnection arrangements and tariffs
should answer many ofthe Department's, RUD-OAG's, and US WEST's concerns regarding the
substance ofAT&T's filing and the specifics ofproposed service. In order to more fully address
these public interest and fair competition concerns, the Commission will add the following
conditions to the certificate:

• AT&T must include in its tariffa list of all areas (by municipality) where AT&T actually
provides service, with that list to be updated as AT&T expands its service territory

• AT&T's authority, service offerings, and terms and conditions ofservice will be subject
to the Commission's local competition rules being developed in rulemaking Docket No.
P-999/R-9S-S3

3. Other Issues Raised by the Parties

In its filings, AT&T stated that Commission approval is not necessary for its tari.ffs, since the
Company is regulated as a telecommunications carrier under Minnesota statute. The

6
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Commission disagrees with AT&rs analysis; as previously stated in this Order, Commission
approval of tariffs will be a condition ofcertification. MinD.. Stat. § 237.03S(e) pnwides that a
telecommunications camer's local service will be subject to MinD. Stat. Ch. 237, with the
exception ofrate ofretum investigations and deprcciationrequirements. Minn. Stat. § 237.16,
subd. 13 states that, pending adoption ofthe Commission's local competition rules. "the local
services provided by a telecommunications carrier are subject to this chapter in the same manner
as those local services ofa telephone company regulated under this chapter..." (with the same
two exceptions). MinD.. Stat. § § 237.06 and 237.07 require telephone companies to file their
tariffs. which are subject to the requirement ofbeing fair and reasonable. AT&T must therefore
obtain Commission approval of its tariffs and such approval is appropriately placed as a
condition ofcertification.

The Department, RUD-OAG, Frontier, and MIC expIesscd concemregarding the statewide
scope of the Company's certification. The parties expressed particular concern. regarding
protections for aECs which tnay be abrogated ifarea-specific certification and certificate
amendment are not required. The Commission finds that its certification process, whether
confined to a specific area or considered statewide, v.ill not impinge On the protections built into
the Federal Act

When AT&T specifically requests interconnection with an !LEC, that ILEC will have available
to it the full protections for lLECs contained in the Federal Act Those protections will include:
I) ILEC exemption from the negotiation and interconnection requirements of§ 2S1 (c); 2) the
right ofn..ECs to petition for a suspension or modification of the obligations and interconnection
requirements of § 251 (b) or (c); 3) the arbitration process for resolving disputed issues between
negotiating cazriers; 4) the Commission review and approval process for negotiated and
arbitrated agreements; and 5) the authority to require that AT&T·quaIify as an ETC before
providing service in an ILEC territory. When AT&T requests interconnection with an ILEC, the
process will be subject to the same nine month negotiation/mediation/arbitration process imposed
on negotiations with LECs under the Federal Act

In order to ensure that all parties understand that LECs and ll..ECs will maintain their full
protections under the Federal Act in their negotiations with AT&T, the Commission will place
the following further condition upon AT&Ts certificate:

• AT&T must proceed toward implementation of local service through a process which
maintains all LEe and ILEe protections afforded under the Federal Act

The state certification process and the protections of the Federal Act will be cOnsidered together
by the Commission when it addresses a new entrant's negotiation with an ILEC. When AT&T
requests interconnection with a p~cuIar !LEC. the Commission will detenninc ifAT&T should
be allowed to provide local service in that territory under the provisions ofboth the state statutes
and the Federal Act If the Commission determines that AT&T should not be allowed to provide
service in the n..EC territory, the Commission will make a finding that AT&T has not met one of
the conditions ofits certificate for that exchange (that is, the condition ofhaving observed all

7
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rights ofthe incumbent ILEC under the Federal Act). AT&T's statewide authority will then be
limited~ exclude the ll.EC exchange. . .

D. Conclusion

The Commission bas determined that AT&T possesses the requisite m8IIagerial, technj~ and
financial abilities to provide local service in Minnesota. The other essential. standards under
Minn. Stat § 237.16. subd. 1(b) can only be demoustrated through the Company's tiled tariffs
and interconnection arrangements with. incumbents. In order to address parties' concerns
regarding the specific nature ofAT&T's proposed service, the Commission will require the
Company to include in its tariffan updated list ofall areas aetUa11y serv~ The Commission will
require AT&T to implement local service in a manner which maintains all rights ofincumbent
LECs and ILECs under the Federal Act; this requirement will be memorialized as a condition of
the certificate. Finally, as a new entrant, AT&T's authority, service offerings, and tenn.s and
conditions of service will be subject to the Commission's local competition rules being
developed in rulemaking Docket No. P-9991R-95-53.

ORDER

1. Ifa request for arbitration is filed later in this proceeding by US WEST, GTE, United,
Frontier, or MIC, the Commission reserves the right to reevaluate the parties'
intervention requests in light ofthe unique characteristics ofthe arbitration process. The
authority for these parties to intervene at this point in the process does not guarantee their
right to intervene in any future arbitration phase ofthe proceeding.

2. The Commission grants AT&T a certificate ofauthority to provide local exchange service
in the State ofMinnesota, subject to the following conditions:

• AT&T must obtain prior Commission approval ofthe Company's filed tariffs

• AT&T must obtain prior Commission approval of the Company's interconnection
arrangements

• AT&T must include in its tariff a list of all areas (by municipality) where AT&T
actually prOVides service, with that list to be updated as AT&T expands its service
territory

• AT&T's authority, service offerinas, and tenns and conditions of service will be
subject to the COIIUDission's local competition rules being developed in
rulemaking Docket No. P-9991R-95-53

• AT&T must proceed toward implementation oflocal service through a process
which maintains all LEe and ILEe protections afforded under the Federal Act

8
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BY ORDER OF THE COMMISSION

(SEAL)

TIJis docwnent can be made available in alternative formats (i.e.• large print or audio tape) by
calling (612) 297-1200 (1DDITTY) or 1 (800) 657-3782.
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