
FIDEML COIMINICA11GNS 00MMISI!i!0H
WT Docket No. 94-1470fP1CECflHEsamNlY

DOCKET FILE COPYORIGINAL
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

In the matter of )
)

JAMES A. KAy, JR. )

)
Licensee of One Hundred Fifty Two Part 90 )
Licenses in the Los Angeles, California Area )

RECEIVED

DEC 301999

To: The Commission

MOTION FOR LEAVE TO FILE
SUPPLEMENT TO REPLY EXCEPTIONS

James A. Kay, Jr. ("Kay"), by his attorneys, hereby moves the Commission for leave to

submit a brief supplement to his reply exceptions in the above-captioned matter, in support

whereof the following is respectfully shown:

The Wireless Telecommunications Bureau ("Bureau") recently rendered a letter ruling in

a proceeding in a contested application proceeding. See the November 18, 1999, letter from

Terry L. Fishel, , Deputy Chief, Licensing and Technical Analysis Branch, Commercial Wireless

Division, Wireless Telecommunications Bureau to Robert J. Keller, Esquire, et at. ("Bureau

Letter"). A copy of the Bureau Letter is appended to Kay's Supplement to Reply Exceptions,

being filed concurrently herewith. As demonstrated therein, the ruling in that matter is

inconsistent with the position the Bureau has advanced in this proceeding with regard to the

loading issue.

The proposed supplement, filed concurrently herewith, is only four pages long and will

not unreasonably burden the record in this proceeding. Moreover, there are at least two

compelling reasons why a supplemental pleading is fully warranted in these circumstances:

(1) the Bureau Letter constitutes a recently issued precedent that is relevant to the issues before

the Commission and should be addressed by the parties, and (2) the inconsistency between the

Bureau's position on the loading issue in this case and the rationale set forth in the Bureau
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Letter-a rationale that was not urged by the party on whose behalf it was invoked and that is

admittedly not supported by any fact or allegation presented to the Bureau-are further evidence

of the Bureau's duplicity and its improper bias toward Kay, matters which unfortunately are at

issue in this proceeding by virtue of the Chief Administrative Law Judge's determination that the

Bureau had engaged in improper prosecutorial misconduct. I

WHEREFORE, it is requested that the Commission grant Kay leave to supplement his

reply exceptions in the above-captioned matter and that the Supplement to Reply Exceptions

tendered concurrently herewith be accepted and fully considered.

By: "p~~£Re.-.-

Robert J. Keller
Law Office of Robert J. Keller, P.c.

4200 Wisconsin Ave., N.W. - PMB 106-233
Washington, D.C. 20016-2157

Telephone: 301-320-5355
Facsimile: 202-318-0449

By:
Aaron P. Shainis
Shainis and Peltzman, Chartered

1901 L Street, N.W. - Suite 290
Washington, D.C. 20036-3506

Telephone: 202-293-0011
Facsimile: 2092-293-0810

Co-Counsel for James A. Kay, Jr.

I Initial Decision ofChiefAdministrative Law Judge Joseph Chachkin at~ 168-169,210 &
n.49 (FCC 99D-04; released September 10,1994). See also, Petitionfor Extraordinary Relieffiled
by Kay on June 12, 1998, in WT Docket No. 94-147, and Revised Requestfor Inquiry and
Investigation filed by Marc D. Sobel on February 27, 1998, in WT Docket No. 97-56.
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CERTIFICATE OF SERVICE

I, Robert J. Keller, counsel for James A. Kay, Jr., hereby certify that on this 30th day of
December, 1999, I caused copies of the foregoing pleading to be sent via facsimile and by first
class United States mail, postage pre-paid, to the officials and parties in WT Docket No. 94-147,
as follows:

John I. Riffer, Esquire
Administrative Law Division
Office of General Counsel
Federal Communications Commission
445 Twelfth Street, S.W. - Room 8-A621
Washington, D.C. 20054

John J. Schauble, Special Counsel
Investigations and Hearings Division
Enforcement Bureau
Federal Communications Commission
445 Twelfth Street, S.W. - Room 3-B41 0
Washington, D.C. 20554

William H. Knowles-Kellett, Esquire
Investigations and Hearings Division
Enforcement Bureau
Federal Communications Commission
1270 Fairfield Road
Gettysburg, Pennsylvania 17325-7245

Robert J. Keller
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