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Ms. Magalie Roman Salas, Secretary
Federal Communications Commission
445 Twelfth Street, S.W.
Washington, DC 20554

Re: Clarification ofthe Commission's Rules on Interconnection Between
LECs and Paging Carriers, CCB/CPD No. 97-24 ("SWBT clarification
request")

Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996, First Report & Order, CC Docket
Nos.~5-185 ("Local Competition First Report & Order")

Formal Complaint ofTSR Paging Inc. against US West Communications
Inc., File No. E-98-10 (filed December 24, 1997)

Formal Complaint ofMetrocall against Various LECs, File Nos.
E-98-14-18 (filed January 20, 1998)

Formal Complaint ofArch Communications Group, Inc. against US
WEST Communications, Inc., File No. E-99-05 (filed December 3, 1998)

Formal Complaint ofArch Communications Group, Inc. against
BellSouth Telecommunications, Inc., File No. E-99-06 (filed December
7, 1998)

Formal Complaint ofMAP Mobile Communications, Inc. against US
West Communications, Inc. File No. E-99-11 (filed March 4, 1999)

Dear Ms. Salas:

On Wednesday, December 29, 1999, the Personal Communications
Industry Association ("PCIA"), represented by Rob Hoggarth and Carl Northrop,
met with Peter Tenhula, Senior Legal Advisor to Commissioner Michael Powell,
regarding the above-referenced proceedings.

PCIA reported to the FCC on the recent decision by the U.S. Court of
Appeals for the Ninth Circuit, Case 99-15324, Pacific Bell vs. Cook Telecom, and
its applicability to the referenced proceedings. A copy of the decision was
provided to FCC staff and is attached hereto. In the oral presentation, PCIA
opined that the recent decision confirms that the FCC's prior decisions in regard
to LEC/paging interconnection are consistent with the Communications Act of
1934, as amended inter alia by the Telecommunications Act of 1996.

No. of Copies rec'd ()ff ')
UstABCDE

500 Montgomery Street Suite 700 Alexandria VA 22314-1561 703739-0300 703836-1608 fax www.pCla.COiil



Pursuant to Section 1.1206 of the Commission's Rules, one original and
one copy of this letter are being filed with your office. Ifyou have any questions
regarding this filing, please feel free to contact me at (703) 739-0300.

=-(~ (CWt-ll
Robert L. Hoggarth
Personal Communications Industry Association

cc: Peter Tenhula
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dria, Virginia, for the amici curiae.

OPINION

GRABER, Circuit Judge:

This case presents a question of first impression in the cir
cuit courts concerning the proper interpretation of certain sec
tions of the Telecommunications Act of 1996: Can a paging
company enter into "reciprocal compensation arrangements
for the transport and termination of telecommunications"?
The Federal Communications Commission (FCC) answers
"yes." We hold that the relevant statutory provisions are
ambiguous and that we must, therefore, defer to the interpre
tation offered by the FCC.

STATUTORY BACKGROUND

A. Local Competition

The Telecommunications Act of 1996, Pub. L. 104-104,
100 Stat. 56 (codified as scattered amendments to the Com
munications Act of 1934, 47 U.S.C. S 151 et seq.) (the Act)
is designed to foster competition in local telecommunications
markets. See US West Communications v. MFS Intelnet, Inc.,
193 F.3d 1112, 1116 (9th Cir. 1999) (petition for rehearing
and petition for rehearing en banc filed Oct. 22, 1999); In the
Matter of Implementation of the Local Competition Provision
in the Telecommunications Act of 1996, 11 F.C.C.R. 15499
P 1 (1996) (First Report and Order) ("In the new regulatory
regime, [the FCC] and the states remove the outdated barriers
that protect monopolies from competition and affirmatively
promote efficient competition using tools forged by
Congress."). The key provisions by which Congress sought to
open local telecommunications markets to competition are 47
U.S.C. SS 251 and 252.

14862

Section 251, titled "Interconnection," imposes three tiers of
duties on three different, statutorily defined categories of
telecommunications-related entities, and also contains various
ancillary provisions. The Act's broadest designation for a
telecommunications-related entity is a "telecommunications
carrier," which is "any provider of telecommunications ser
vices, [with certain exceptions, not relevant here].n 47 U.S.C.
S 153(44). "Telecommunications service," in turn, is defined
as "the offering of telecommunications for a fee directly to the
public ... regardless of the facilities used." 47 U.S.C.
S 153(46). Finally, "[t]he term 'telecommunications' means
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the transmission, between or among points specified by the
user, of information of the user's choosing, without change in
the form or content of the information as sent and received."
47 U.S.C. S 153(43). Under those definitions, both Pacific
Bell and Cook Telecom, Inc. (Cook), are "telecommunica-
tions carriers."

Under S 251(a), all telecommunications carriers are
required "(1) to interconnect directly or indirectly with the
facilities and equipment of other telecommunications carriers;
and (2) not to install network features, functions or capabili
ties that do not comply with [47 U.S.C. S 255, relating to
access by the disabled, and 47 U.S.C. S 256, relating to tech
nical 'interconnectivity' standards]." "Interconnection" is not
defined in the Act, but the FCC defines it as "the linking of
two networks for the mutual exchange of traffic." 47 C.F.R.
S 51.5. Thus, S 251(a) imposes a duty on both Pacific Bell
and Cook to link their networks, directly or indirectly, with
those of other telecommunications carriers.

Section 251(b) imposes additional duties on entities desig
nated as "local exchange carriers," commonly referred to as
LECs. An LEC is "any person that is engaged in the provision
of telephone exchange service or exchange access." 47 U.S.C.
S 153(26). Although the definition of "telephone exchange
service" is complex, see 47 U.S.C. S 153(47), it is clear that,

14863

at present, Pacific Bell is a local exchange carrier and that
Cook is not.

At issue in this appeal is the duty imposed on each LEC by
S 251(b) (5): "The duty to establish reciprocal compensation
arrangements for the transport and termination of
telecommunications." None of the critical terms--"reciprocal
compensation arrangements," "transport," or "termination"-
is defined in the Act.

Finally, S 251(c) imposes "additional obligations" on
"incumbent local exchange carriers." "Incumbent" LECs are
defined in the Act, as relevant here, to mean certain dominant
carriers that were providing telephone service when the Act
became law. See 47 U.S.C. S 251(h) (1). Pacific Bell is an
incumbent LEC. Accordingly, S 251(c) (1) imposes on it the
"duty to negotiate in good faith" with any "requesting tele
communications carrier" an agreement establishing terms and
conditions for interconnection. 47 U.S.C. S 251(c) (1). Such
agreements commonly are referred to as "interconnection
agreements." See US West Communications, 193 F.3d at
1116.

B. Interconnection Agreements and the State
Commissions

Section 252, titled "Procedures for negotiation, arbitration,
and approval of agreements," delineates the respective roles
of the carriers, the state commissions, and the state and fed
eral courts in facilitating, approving, and reviewing intercon
nection agreements.

If interconnecting carriers are unable to negotiate a satisfac-
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tory agreement, see 47 U.S.C. S 252(a), either may petition
the relevant state commission to arbitrate open issues, see 47
U.S.C. S 252(b). Once an agreement is reached, either through
negotiation or arbitration, it must be submitted to the state
commission for approval. See 47 U.S.C. S 252(e). Under

14864

S 252(e) (2) (B), the state commission may reject an arbitrated
agreement only "if it finds that the agreement does not meet
the requirements of [S 251), including the regulations pre
scribed by the [FCC,] or the standards set forth in [S 252(d)] ."1

Finally, under the Act, "[n]o State court shall have jurisdic
tion to review the action of a State commission in approving
or rejecting an agreement under [S 252]." 47 U.S.C.
S 252(e) (4). Section 252(e) (6) authorizes federal court review,
however: "In any case in which a State commission makes a
determination under this section, any party aggrieved by such
determination may bring an action in an appropriate Federal
district court to determine whether the agreement or statement
meets the requirements of S·251 [and S 252]."

FACTUAL AND PROCEDURAL BACKGROUND

A. Factual Background

As the district court observed, the underlying facts of this
case are not disputed. Cook provides paging services in Cali
fornia and other Western states. Pacific Bell provides local
telephone and other telecommunications services in Califor
nia. The two carriers' respective telecommunications net
works are physically interconnected.

When a Pacific Bell customer dials the telephone number
assigned to a Cook paging unit, the call is routed to the desig
nated Cook pager through one of two mechanisms used by
Cook and Pacific Bell to interconnect. If the call is routed
through a Type 1 interconnection, the paging call is passed to
Cook's paging terminal (and then to the designated pager)
through both a Pacific Bell tandem switch and a Pacific Bell

Page 4 of 13

1 By contrast, a negotiated agreement may be rejected only if it discrimi
nates against a telecommunications carrier that did not participate in the
negotiations, or is not consistent with the public interest, convenience, and
necessity. See 47 U.S.C. S 252 (e) (2) (A) .
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end-office switch. If the paging call is routed through a Type
2 interconnection, Pacific Bell passes the call directly from
Pacific Bell's tandem office to Cook's paging terminal.

When it receives a paging call, Cook's terminal determines
whether the dialed number represents a valid Cook paging
unit and, if it does, delivers "answer supervision" to Pacific
Bell, technically indicating that a connection is open. The
Pacific Bell customer may then receive verbal instructions
from Cook on paging options available. The paging party
sends a verbal, alphanumeric, or electronic data message to
Cook's terminal, which encodes the message and routes it to
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the designated paging unit via Cook's radio transmitter net
work. At some point during this process, in some cases before
the page is actually transmitted to the designated paging unit,
Cook's terminal disconnects the call.

Cook does not provide any two-way paging services and
thus originates no calls for delivery to Pacific Bell's network.

B. Procedural Background

1. Arbitration Proceedings

In August 1996, after passage of the Act and release of the
FCC's implementing order, Cook asked Pacific Bell to enter
into interconnection negotiations pursuant to S 252(a) (1).
Negotiations failed to produce a voluntary agreement. Cook
petitioned the California Public Utilities Commission (CPUC)
for arbitration pursuant to S 252(b). The central dispute pre
sented to the arbitrator was whether Pacific Bell was required
to negotiate a "reciprocal compensation arrangement" with
Cook pursuant to 8 251(b) (5).

After extended hearings, the CPUC arbitrator ruled in
Pacific Bell's favor. The arbitrator reasoned that Cook, a one
way paging company that originated no traffic for termination
on Pacific Bell's network, was not requesting a "reciprocal

14866

compensation arrangement" but, instead, was requesting a
"one-way compensation arrangement." "[T]he plain meaning
of section 251(b) (5)," explained the arbitrator, is that Pacific
Bell "has a duty to establish a compensation arrangement for
the transport and termination of telecommunications that is
generally returned in kind, goes back and forth, and is mutual
between [the parties].n Arbitrator's Report at 9-10 (Apr. 21,
1997). As a separate ground for decision, the arbitrator con
cluded that Cook does not "terminate" or "transport" telecom
munications and, therefore, that it was not entitled to
reciprocal compensation under 8 251(b) (5). That section
imposes a duty to establish reciprocal compensation arrange
ments only "for the transport and termination of telecommu
nications."

Based on those determinations, the arbitrator ordered the
parties to file with the CPUC an interconnection agreement
that did not provide for payment of termination compensation
by Pacific Bell to Cook.

2. CPUC Proceedings

On May 21, 1997, the CPUC rejected the submitted agree
ment "because it fails to provide for compensation to Cook
for the costs that Cook incurs in terminating calls to its paging
customers," in violation of S8 251 (b) (5) and 252 (d) (2) (A) (i) .

The CPUC observed that S 251(b) (5) governs compensa-
tion arrangements concerning termination of all "telecommu
nications" and that S 252(d) (2) (A) (i) entitles terminating
"carriers" to recover their termination costs from originating
"carriers." Those broad statutory terms support Cook's claim
to reciprocal compensation: "We fail to discern any public
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policy that Congress intended to further by denying such
compensation to one-way paging carriers when, at the same
time, Congress went to such great lengths to grant such carri
ers the right to interconnect and compete on an equal footing

14867

under the Act." Interim Decision of the CPUC at 4 (May 21,
1997) .

The CPUC bolstered its reading of the Act by noting that
the FCC believed that one-way paging providers were entitled
to reciprocal compensation under S 251(b) (5). Indeed, the
CPUC observed that, in its order implementing these provi
sions of the Act, the FCC stated that "LECs are obligated,
pursuant to section 25l(b) (5) (and the corresponding pricing
standards of section 252(d) (2)), to enter into reciprocal com
pensation arrangements with all CMRS [Commercial Mobile
Radio Service] providers, including paging providers, for the
transport and termination of traffic on each other's networks."
First Report and Order P 1008 (emphasis added). The CPUC
further cited the FCC's statement that "paging providers, as
telecommunications carriers, are entitled to mutual compensa
tion for the transport and termination of local traffic," id.
P 1092, and the FCC's command that state commissions
employ a specific methodology when arbitrating rate disputes
between LECs and paging providers, see id.P 1093.

The CPUC also rejected Pacific Bell's contention that Cook
does not "terminate" traffic: "When a caller dials a paging
customer, the call is initially transported on the local
exchange carrier's network, then handed off to the paging car
rier for ultimate delivery to the called party." Interim Opinion
of the CPUC at 5. The CPUC concluded that Cook's paging
terminal was "an 'equivalent facility' to an end office switch"
and that Cook was entitled to compensation for this termina
tion. Id. at 6.

On rehearing, the CPUC further explained that its determi
nation that Cook "terminated" telecommunications did not
conflict with 47 C.F.R. S 51.701(d), despite the fact that the
regulation states that "termination is the switching of local
telecommunications traffic." (Emphasis added.) Pacific Bell
argued that switching requires creation of a two-way open cir
cuit between end-users and characterized the operation of

14868

Cook's paging service as creating no such continuous open
communications path. The CPUC concluded that Pacific
Bell's understanding of both switching and the nature of the
telecommunications service provided by Cook was unduly
restrictive: "Although Cook's paging service operates differ
ently from the technology of an exchange carrier, such as
Pacific Bell, there is no denying that Cook provides a tele
communications service and a termination function. If Cook
were not providing termination for telecommunications, the
paging calls of Pacific Bell's customers would not succeed in
reaching the paged customer." Order Denying Application By
Pacific Bell for Rehearing at 4 (Sept. 24, 1997).
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3. District Court Proceedings

In October 1997, after its petition for rehearing was denied
by the CPUC, Pacific Bell filed this action against Cook and
the Commissioners of the CPUC.2 Limiting its review to the
administrative record, the district court granted Cook's and
the CPUC Commissioners' motions for summary judgment.

The district court reasoned that "[t)he Act requires only that
the agreements be 'reciprocal' in that each carrier agrees to
pay the other for the benefits it receives from the other carrier
when the other carrier terminates a call that originates with
the first carrier." The district court further concluded that
Cook "terminated" telecommunications. Thus, the court held,
"upon a de novo review of the CPUC's decision, that the
CPUC did not err in finding that Cook is entitled to termina
tion compensation under the Act. The CPUC's interpretation
of SS 251 and 252 is reasonable and consistent with the Act,
the regulations, and the FCC's interpretations of the Act."

2 The CPUC Commissioners do not contend that the state's sovereign
immunity shields them from this action, and we do not consider the issue.
See Wisconsin Dep't of Corrections v. Schacht, 118 S. Ct. 2047, 2052
(1998) ("Unless the State raises [sovereign immunity), a court can ignore
it.") .

14869

STANDARD OF REVIEW

We review de novo the district court's grant of summary
judgment. See Margolis v. Ryan, 140 F.3d 850, 852 (9th Cir.
1998).

ANALYSIS

A. Cook Terminates Traffic

Congress did not define the term "termination" in the Act.
The FCC has defined it, however: "For purposes of this sub
part [concerning reciprocal compensation arrangements), ter
mination is the switching of local telecommunications traffic
at the terminating carrier's end office switch, or equivalent
facility, and delivery of such traffic to the called party's
premises." 47 C.F.R. S 51.701(d). The regulations do not
define "switch."

[1] In the FCC's view, paging providers terminate telecom
munications under both the Act itself and the FCC's regula
tions. In the First Report and Order, the agency stated that
"LECs are obligated, pursuant to section 251(b) (5) and the
corresponding pricing standards of section 252(d) (2) to enter
into reciprocal compensation arrangements with CMRS pro
viders, including paging providers, for the transport and ter
mination of traffic on each others' networks." First Report
and Order P 34 (emphasis added); see also id. P 1008 (same);
id. PP 1092-93 (discussing pricing rules for pager-LEC inter
connection agreements; "Given the lack of information in the
record concerning paging providers' costs to terminate local
traffic, we have decided to [initiate further regulatory pro
ceedings on this subject and, in the interim, direct the state
commissions) to establish rates for the termination of traffic
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by paging providers.").

[2] We conclude that this is a classic case for deference
under Chevron U.S.A., Inc. v. Natural Resources Defense

14870

Council, Inc., 467 U.S. 837 (1984). The statute uses, but does
not define, the word "termination." The term is a technical
one, contained in a statute intended to apply to a great range
of technologies, both new and old. Congress expressly
directed the agency to "establish regulations to implement the
requirements of" the section containing the term
"termination." See 47 U.S.C. S 251 (d) (1); see also 47 U.S.C.
S 201 (b) ("The [FCC] may prescribe such rules and regula
tions as may be necessary in the public interest to carry out
the provisions of this Act."). In carrying out this assignment,
the FCC promulgated a regulation and stated its view that,
under both the statute and the agency's implementing regula
tion, paging companies are covered.

Pacific Bell urges that the FCC's statements conflict with
both the plain meaning of the statute and the agency's own
regulations. We disagree. First, Pacific Bell offers a structural
argument, asserting that "the word "termination' must denote
a function performed by a local exchange service, or its
equivalent as performed by another carrier," because the
reciprocal compensation obligation respecting termination
costs is located in the section applicable to LECs. Pacific Bell
defeats its own argument, however, by noting that an
"equivalent" function performed by another carrier may qual-
ify as termination. The FCC has determined that paging is
equivalent for this purpose.

Pacific Bell next relies on the FCC's use of the word
"switch" in the definition of "termination" in 47 C.F.R.
S 51.701(d). Switching, according to Pacific Bell, requires, as
a technical matter, the creation of a continuous, two-way
communications path between end users. If there is a discon
nection before the delivery of a message (caused, for exam-
ple, by a paging terminal that disconnects a caller), there is no
"switch." Again, the FCC disagrees, and it is the FCC that
chose the word "switch" in the first place. Moreover, as the
district court pointed out, there are different kinds of switch
ing, some of which do not require a continuous open circuit.

14871

We will not second-guess the agency on this technical matter.
See Thomas Jefferson Univ. v. Shalala, 512 U.S. 504, 512
(1994) ("[B]road deference is all the more warranted when, as
here, the regulation concerns a complex and highly technical
regulatory program, in which the identification and classifica
tion of relevant criteria necessarily require significant exper
tise and entail the exercise of judgment grounded in policy
concerns.") (internal quotation marks omitted).

Finally, Pacific Bell contends that the FCC's statements
that paging companies are entitled to compensation as termi
nators of telecommunications are entitled to no deference
because the statements are cursory and unreasoned. Again, we
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disagree. Although the FCC's statements are brief and lack
elaborate analysis, those statements deliberately and unam
biguously single out paging providers for special notice. The
First Report and Order, while massive, presents a relatively
detailed and thorough attempt to explain the FCC's decisions
concerning a very difficult statute. Moreover, the FCC's state
ments do not appear to have been made in anticipation of any
particular litigation. Cf. Auer v. Robbins, 519 U.S. 452, 462
(1997) ("There is simply no reason to suspect that the inter
pretation does not reflect the agency's fair and considered
judgment on the matter in question.").

[3J On this technical matter, which "depend[sJ upon more
than ordinary knowledge respecting the matters sUbjected to
agency regulations," the agency is entitled to deference.
Chevron, 467 U.S. at 844. Congress has left a "gap" to fill,
and we are not the ones to fill it. See id. at 843; cf. AT&T
Corp. v. Iowa Utils. Bd., 119 S. Ct. 721, 738 (1999)
("Congress is well aware that the ambiguities it chooses to
produce in a statute will be resolved by the implementing
agency.") .

B. A One-way Paging Provider Can Enter Into a
Reciprocal Compensation Arrangement

Pacific Bell's main argument is that the CPUC erred in
concluding that it was required to enter into a reciprocal com-

14872

pensat ion arrangement with a paging carrier, such as Cook,
that generates no traffic for termination by Pacific Bell. Such
an agreement is inherently not "reciprocal," Pacific Bell con
tends, because compensation flows only one way. The FCC
disagrees.

The key provision, aside from S 251(b) (5) itself, is
S 252(d} (2) (A) (i). That provision says that a state commission
shall not consider the terms and conditions for reciprocal
compensation to be "just and reasonable" unless "such terms
and conditions provide for the mutual and reciprocal recovery
by each carrier of costs associated with the transport and ter
mination on each carrier's network facilities of calls that orig
inate on the network facilities of the other carrier."

The FCC has promulgated several regulations to implement
those statutory provisions. First, 47 C.F.R. S 50.701(e) defines
the term "reciprocal compensation":

For purposes of [these regulations concerning recip
rocal compensation), a reciprocal compensation
arrangement between two carriers is one in which
each of the two carriers receives compensation from
the other carrier for the transport and termination on
each carrier's network facilities of local telecommu
nications traffic that originates on the network facili
ties of the other carrier.

Next, 47 C.F.R. S 51.703(a) states that "[e]ach LEC shall
establish reciprocal compensation arrangements for transport
and termination of local telecommunications traffic with any
requesting telecommunications carrier." (Emphasis added.)
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Finally, 47 C.F.R. 5 51.711(c) provides that "a state commis
sion shall establish the rates that licensees in the Paging and
Radiotelephone service . . . may assess upon other carriers for
the transport and termination of local telecommunications
traffic." (Emphasis added.)

14873

[4] The FCC clearly believes that at least some compensa
tion arrangements between LECs and paging providers consti
tute reciprocal compensation arrangements within the
meaning of 55 251(b) (5) and 252(d) (2) (A). As discussed
above, in the First Report and Order the FCC stated several
times that paging providers are entitled to enter into reciprocal
compensation arrangements. Additionally, the FCC requires
each LEC to establish reciprocal compensation arrangements
with "any requesting telecommunications carrier." 47 C.F.R.
5 51.703(a) (emphasis added). Most importantly, the FCC
explicitly has directed the state commissions to determine the
prices that paging companies may assess on other carriers for
transporting and terminating telecommunications traffic. 5ee
First Report and Order P 1093; 47 C.F.R. 5 51.71l(c). In
reaching those conclusions, the agency was aware that paging
companies originate less traffic than LECs do; it demonstrated
its awareness by providing that paging-related compensation
arrangements are exempt from the general requirement of
"symmetrical pricing":

We believe, with respect to interconnection between
LECs and paging providers, that there should be an
exception to our rule that States must establish pre
sumptive symmetrical rates . . . . While paging pro
viders, as telecommunications carriers, are entitled to
mutual compensation for the transport and termina-
tion of local traffic, and should not be required to
pay charges for traffic that originates on other carri
ers' networks, we believe that [the rationale behind
our normal pricing rules may not apply].

First Report and Order P 1092.

The critical question in resolving this appeal is whether the
FCC's view on this question is entitled to deference. We
decide that question by applying the analysis required by
Chevron.

14874

We first consider whether Congress has expressed its intent
unambiguously through the words of the statute. See Chevron,
467 U.S. at 843 ("If the intent of Congress is clear, that is the
end of the matter; for the court, as well as the agency, must
give effect to the unambiguously expressed intent of
Congress."). The Act certainly is subject to dueling interpreta
tions--the parties present them.

Pacific Bell and its amici contend that SS 25l(b) (5) and
252(d) (2) (A) (i) compel a conclusion that traffic and compen
sation must actually flow to and from both carriers for the
agreement to be a "reciprocal compensation arrangement."
That is the reading that the CPUC arbitrator gave the statute.
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See Arbitrator's Report at 10-11.

Pacific Bell supports this construction of the statute in sev-
eral ways. First, it cites a dictionary for the definition of recip
rocal: "given by each toward the other; mutual." Random
House Dictionary of the English Language, The Unabridged
Edition 1199 (1967). A one-way paging provider, such as
Cook, gives no compensation "toward the other."

A further analytical basis for this argument is the rule of
statutory construction that surplusage is to be avoided. See
American Rivers v. Federal Energy Regulatory Comm'n, 187
F.3d 1007, 1019 (9th Cir. 1999). According to Pacific Bell,
Congress could have required each carrier to pay the other for
any termination or transport costs incurred in completing that
carrier's traffic without using the word "reciprocal."

Finally, Pacific Bell points to the passage in S 252(d) (2)
(A) (i) requiring that the terms and conditions of reciprocal
compensation arrangements provide for recovery "by each
carrier of costs associated with the transport and termination
on each carrier's network facilities of calls that originate on
the network facilities of the other carrier. ""Each carrier" is
not recovering costs associated with transporting or terminat-

14875

ing calls originated by the other here, because Cook originates
no calls.

Cook and the CPUC Commissioners find the Act equally,
but differently clear. Like the district court, these parties con
clude that "reciprocal" in S 251{b) (5) means that, when traffic
goes one way, a "reciprocal" obligation to pay termination
compensation must go the other way. No "one-way" arrange-
ments are allowed in the sense that no interconnection agree-
ment may provide for an uncompensated flow of traffic from
an originator to a terminator.

Similarly, S 252{d) (2) (A) (i), according to these parties,
does not require that each carrier actually receive termination
compensation from the other. The section simply requires that
the arrangement "provide for" the mutual recovery of any ter
mination costs incurred by "each carrier." (Emphasis added.)
Whether or not either carrier actually receives any compensa
tion depends on whether the other carrier originates traffic.
This view finds support in the Act's broad use, in the relevant
provisions, of the terms "carrier" (presumably as statutory
shorthand for the defined term "telecommunications carrier")
and "telecommunications." Congress was aware that some
telecommunications carriers provide one-way service; for
example, the definition of "mobile service"--the service pro
vided by paging providers--includes providers of "both one-
way and two-way radio communication services." 47 U.S.C.
S 153(27). Additionally, a one-way paging service may
become two-way in the future.

Both readings of the statute are plausible.3 Accordingly, we
must defer to the agency's proffered interpretation if that
interpretation is "based on a permissible construction of the

3 This conclusion is not surprising: "It would be gross understatement to
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say that the Telecommunications Act of 1996 is not a model of clarity. It
is in many important respects a model of ambiguity or indeed even self
contradiction." AT&T Corp. v. Iowa Utils. Bd. , 119 S. Ct. 721, 738 (1999).
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statute." Chevron, 467 U.S. at 843; see also Shaar v. INS, 141
F.3d 953, 956 (9th Cir. 1998) ("[W]e must not substitute our
interpretation for a 'reasonable interpretation' made by the
agency and must accept that interpretation unless it is 'arbi
trary, capricious, or manifestly contrary to the statute.' ")
(quoting Chevron, 467 U.S. at 844)).

Pacific Bell contends that the FCC has been too inconsis-
tent to permit deference to its supposed interpretation respect
ing compensation for one-way paging. See Smiley v. Citibank
(South Dakota), N.A., 517 U.S. 735, 742 (1996) (stating that,
in certain circumstances, an agency's inconsistent interpreta
tions of a statute are not entitled to deference). We disagree.
The agency's regulation defining reciprocal compensation--
47 C.F.R. S 51.701{e)--and its interpretative statements are
easily reconciled.

[5] In the light of S 252{d) (2) (A) (i), we read 47 C.F.R.
S 51.701{e) as meaning that, when traffic originates with one
carrier and terminates with another, the terminating carrier
must receive compensation. Similarly, the FCC's statement
that reciprocal compensation "mean[s] that compensation
flows in both directions between interconnecting networks"
simply restates the agency's view that arrangements under
which a carrier receives no compensation for the traffic that
it terminates are not "reciprocal." The Act forbids originating
carriers from refusing to pay compensation to terminating car
riers.

[6] So understood, the FCC's statements on this subject are
consistent. The agency's interpretation of "reciprocal" is a
plausible and permissible interpretation of an ambiguous stat
utory term. Accordingly, the FCC's interpretation is entitled
to deference. See Chevron, 467 U.S. at 843 ("[I]f the statute
is silent or ambiguous with respect to the specific issue, the
question for the court is whether the agency's answer is based
on a permissible construction of the statute."); Yang v. INS, 79
F.3d 932, 935 (9th Cir. 1996) ("In the face of ambiguity or
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Congressional silence, we should defer to the agency's con
sidered jUdgment."). Under the FCC's interpretation, Cook
terminates traffic originated by Pacific Bell and is entitled
under 47 U.S.C. SS 251(b) (5) and 252(d) (2) (a) (i) to compen
sation for performing that termination.

CONCLUSION

We defer to the FCC's interpretation. Cook terminates traf-
fic and Pacific Bell is required to enter a reciprocal compensa
tion arrangement to compensate Cook for performing that
termination. The interconnection agreement between Pacific
Bell and Cook meets the requirements of 47 U.S.C.SS 251
and 252. The judgment of the district court is therefore
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AFFIRMED.
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