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Pursuant to the Commission's Further Notice of Proposed Rulemaking
("FNPRM"), FCC 99-204, released September 3, 1999,' AT&T Corp. ("AT&T") submits
these reply comments on the promotion of deployment of facilities and subscribership in
unserved and underserved areas, including tribal and insular areas.

As AT&T shows in Section I, the comments generally support a definition of
"unserved" areas as areas in which there is currently no local common carrier franchise,
and the creation of a competitive bidding system for the designation of a carrier to serve
those areas. The Commission should reject attempts to limit the competitive bidding
process on jurisdictional grounds. Moreover, as discussed in Section II, the commenters
agree that Commission should not establish a separate program for the non-statutory

category of "underserved" areas at this time, but should expand the Link-Up program
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instead.

'"The reply comment date was extended to January 19, 2000, by FCC Public Notice,
DA 99-2607, released November 22, 1999. A list of parties filing comments is attached
as Appendix A.




I. THE COMMENTS SUPPORT IMPLEMENTATION OF THE
COMMISSION’S PROPOSALS WITH RESPECT TO UNSERVED
AREAS, WITH THE MODIFICATIONS PROPOSED BY AT&T.

As AT&T showed in its Comments (at 2-5), the Commission should refine its
definition of "unserved" areas to include only areas without a local common carrier
franchise, and it should establish a competitive bidding system to determine which carrier

will serve those areas.” The comments support these conclusions.

A. The Commission Should Define "Unserved' Areas As Areas Without
A Local Common Carrier Franchise.

A number of commenters agree that the Commission’s proposed definition of
“unserved areas” under Section 214(e)(3) would be too broad. The Commission
proposes to define an “unserved area” as “any area in which facilities would need to
be deployed in order for its residents to receive each of the services designated for
support by the universal service support mechanisms.” FNPRM § 86. As GTE notes
(at 7), that definition would include “any sliver of land within an existing ILEC serving
area where facilities have not yet been extended in response to a request for service.”
Accordingly, the Commission’s proposed definition would “create many thousands of
‘unserved areas’ across the country, and treat as special cases areas that states have
traditionally addressed through line extension tariffs.” GTE at 7. Moreover, as ARC
observes (at 33), the Commission’s definition would improperly include “newly
constructed subdivisions and . . . sparsely inhabited wilderness areas within an existing

£

carrier’s designated service area,” and would also include transitory “company towns”
and seasonal communities. Congress could not have intended Section 214(e)(3) to

sweep so broadly. Moreover, including such areas in the definition of "unserved"

*As AT&T noted (at n.2), its views on "unserved" (and underserved) areas apply equally
to insular areas. See FNPRM q9 136-40 (seeking comment on insular areas).




areas would unnecessarily complicate the administration of the Section 214(e)(3)
program.

As these commenters recognize, the Commission should define “unserved area”
as any geographic area for which a local common carrier franchise does not exist. See
GTE at 7 (“[i]Jt would be more reasonable to treat as ‘unserved’ any area outside a
current ILEC serving area where facilities would have to be extended”). As AT&T
noted (at 2), the Commission can employ a panel of experts to recommend how to
carve out individual serving areas from the "unserved area" for purposes of
administering Section 214(e)(3).

B. The Commission Should Use Competitive Bidding To Select A
Carrier To Serve "Unserved' Areas, And Has Jurisdiction To Do So.

A number of commenters also agree with the Commission that it should use a
competitive bidding process to determine which carrier should receive universal service
support for serving “unserved” areas. FNPRM §95; GTE at 4-6; U S WEST at 3;
AT&T at 3-5. As these commenters recognize, in circumstances such as these, a
competitive bidding process is the most efficient and accurate means of determining
which carrier should be designated. It is also the most accurate means of determining
how much support each carrier should receive. E.g., GTE at 5-6.

Moreover, contrary to NTCA’s claims (at 27-28), the Commission has ample
authority to adopt such a competitive bidding mechanism, for two reasons. First,
NTCA'’s interpretation of the scope of the FCC’s jurisdiction to designate carriers to
serve unserved areas is too limited. Section 214(e)(3) provides that the Commission
itself may designate a carrier to serve unserved areas “with respect to interstate

services or an area served by a common carrier to which paragraph (6) applies.”




47 U.S.C. § 214(e)(3). Paragraph (6), in turn, gives the Commission jurisdiction to
designate a carrier to serve unserved areas “in the case of a common carrier providing
telephone exchange service or exchange access that is not subject to the jurisdiction of
a State commission.” 47 U.S.C. § 214(e)(6). As the Commission concluded in the
FNPRM (§ 78), “the better interpretation of section 214(e)(6) is that the determination
of whether a carrier is subject to the jurisdiction of a state commission depends in turn
on the nature of the service provided . . . or the geographic area in which the service is
being provided.”

In short, the FCC has authority to designate carriers in any situation in which
the state commission currently has no jurisdiction. In other words, the FCC has that
authority with respect to local exchange service on tribal lands and federal territories,
and with respect to other services, such as wireless services, over which the states have
no ratemaking authority. = NTCA’s alternative interpretation - that the state
commissions have designation authority if they have jurisdiction over the carrier -
turns Section 214(e)(6) on its head. As everyone agrees, Section 214(e)(6) was added
in 1997 to fill a gap in the original 1996 Act - i.e, to “make it possible for telephone
companies Serving areas not subject to the jurisdiction of State commission to be
eligible to receive federal universal service support.” FNPRM ¢ 78 (quoting statement
of Representative Tauzin in legislative history) (emphasis added). But Section
214(e)(6) makes clear that it is the FCC that is to fill that gap, not the states. NTCA’s
interpretation of Section 214(e)(6) would inexplicably expand the states’ jurisdiction
into areas that are traditionally beyond the states’ jurisdiction (such as tribal lands).

Such a reading of the Act is clearly contrary to Congress’s intent.




Moreover, even as to designations that are to be made by the state commissions
under Section 214(e)(3), the Commission still has ample authority to require a
competitive bidding process. As the Supreme Court held in AT&T v. Iowa Utilities
Board, 119 S.Ct. 721, 729-33 (1999), Section 201(b) of the Act provides ample
authority for overriding Section 2(b)'s presumption of state jurisdiction over intrastate
matters. The Supreme Court there explained that Section 201(b) of the Act expressly
gives the FCC authority to promulgate rules "as may be necessary in the public interest to
carry out the provisions of this Act," even where those provisions deal with intrastate
matters. lowa, 119 S.Ct. at 729-30.° Because in that case the FCC was acting to
implement a provision of the 1996 Act (Section 251) that unambiguously applies to
intrastate matters, Section 201(b) was sufficient to override the presumption of
Section 2(b): Section 201(b) explicitly gives the FCC "jurisdiction to make rules
governing matters to which [Section 251] applies,” even if those matters are intrastate in
nature and therefore within the scope of Section 2(b). Jowa, 119 S.Ct. at 730-31.

That is equally true here. Indeed, in Jowa the Supreme Court upheld numerous
FCC rules in which the FCC interpreted the statute's general substantive standards, even
though those standards were to be applied by the state commissions in individual cases.
See Iowa, 119 S.Ct. at 732 (upholding FCC authority to prescribe a pricing methodology
where state commissions would "determin[e] the concrete result in particular
circumstances"), 733 (upholding FCC rules governing the state commissions' application

of Section 251(f)'s standards for exempting rural carriers from Section 251's

*Indeed, in this case Section 254(a) provides an independent explicit source of
rulemaking authority concerning universal service matters.




requirements). Like the rules upheld in lowa, the FCC has ample authority to prescribe
authoritative interpretations of the substantive provisions of Section 214(e)(3). Those
interpretations must then be applied by the state commissions in "determining the
concrete result in particular circumstances." Cf lowa, 119 S.Ct. at 732.*

Finally, a number of commenters recognize that the Commission should not put
additional strain on the universal service system by further substantially increasing the
overall amount of federal funding. See, e.g., AirTouch at 12-13; GTE at 16-17.
Indeed, as AT&T explained in its Comments (at 4-5), if the FCC funds the full amount
of additional USF support for unserved areas, it should reconsider its high-cost funding
decisions for non-rural carriers. The Commission has established over $400 million in
federal funding for non-rural carriers before even considering the funding requirements
of unserved areas, which are truly the intended beneficiaries of Section 254.
Accordingly, the Commission should reconsider its funding of non-rural carriers in

conjunction with any expansion of federal support for unserved areas.

* The Fifth Circuit’s decision in Texas Office of Public Utility Counsel v. FCC, 188 F.3d
393 (1999), is not to the contrary. There, the Court held that the plain language of
Section 214(e)(2) dealt solely with the number of carriers that could be designated as
eligible to receive federal universal service funding. Accordingly, the Court held that this
provision did not provide the Commission an explicit statutory basis on which to regulate
eligibility requirements. Whether or not that holding was correct, the Commission has
unquestioned authority under Section 254(d) to determine the size of federal universal
service funding, whether by means of competitive bidding or otherwise.




II. THE COMMENTS SUPPORT EXPANSION OF THE LINK-UP
PROGRAM TO MEET THE NEEDS OF INDIVIDUALS IN
"UNDERSERVED" AREAS.

As to the non-statutory category of “underserved’ areas, the Comments offer no
support for a new high-cost program at this time.> See, e.g., TDS at 21. Rather, a number
of commenters correctly support expansion of the Link-Up program as a superior means
of providing subsidies for individual low-income consumers in underserved areas. See,
e.g., NRTA/OPASTCO at 7-8; USTA at 3. As AT&T explained (at 6), the existing
Link-Up program, which has a maximum discount of $30, may fall far short of the
costs of installation in extreme outlying areas. Accordingly, the Commission should
consider "feathering in" one-time discounts to the most needy, similar to the way the
Commission has feathered in the inside-wire discounts of the Schools and Libraries
Program.® But there is no need whatever to create an entirely new, non-statutory

high-cost program.

‘Indeed, a number of commenters point to evidence that the extent to which such
“underserved” areas exists is overstated. See, e.g., NTCA at 2-6; TDS at 4-7; see also
Communications Daily (November 10, 1999) (NTCA study shows that small rural telcos
have highest subscriber penetration on Native American reservations and have
infrastructure in place to offer advanced services to those areas, and that “[t]he so-called
‘digital divide’ is greatly exaggerated with respect to areas served by small telephone
companies”).

S Federal-State Joint Board on Universal Service, Fifth Order on Reconsideration and
Fourth Report and Order in CC Docket No. 96-45, FCC 98-120 (June 22, 1998), as
clarified, Changes to the Board of Directors of the National Exchange Carrier
Association, Inc. and Federal-State Joint Board on Universal Service, Fifth Order on
Reconsideration in CC Docket No. 97-21, Eleventh Order on Reconsideration in
CC Docket No. 96-45, and Further Notice of Proposed Rulemaking, FCC 99-49
(May 28, 1999).
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CONCLUSION

For the foregoing reasons and those in AT&T’s Comments, the Commission

should adopt rules as described herein.

January 19, 2000

Respectfully submitted,

/s/Qwa

Ma/C. Rosgfolum

Judy Sello

AT&T CORP.

Room 1135L2

295 North Maple Avenue
Basking Ridge, NJ 07920
(908) 221-8984

Gene C. Schaerr

James P. Young
SIDLEY & AUSTIN
1722 Eye Street, N.W.
Washington, D.C. 20006
(202) 736-8141

Atrorneys for AT&T Corp.
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Unserved and Underserved Areas FNPRM
CC Docket No. 96-45
List of Commenters

AirTouch Communications and Globalstar USA, Inc. ("AirTouch")

Regulatory Commission of Alaska ("RCA")

Alaska Rural Coalition ("ARC")

American Samoa Telecommunications Authority ("American Samoa")

AMSC Subsidiary Corporation ("AMSC")

AT&T Corp. ("AT&T")

Bell Atlantic Mobile, Inc. ("BAMs")

CClI International, N.V. ("Constellation")

The Cellular Telecommunications Industry Association ("CTIA")

CenturyTel, Inc. ("CenturyTel")

Commonwealth of the Northern Mariana Islands ("Northern Marianas")

Crow Tribe of Indians of Montana ("Crow")

Dobson Communications Corporation ("Dobson")

Eastern Shoshone Tribe ("Shoshone")

Fort Belknap Indian Community ("Fort Belknap")

General Communications, Inc. ("GCI")

Gila River Telecommunications, Inc. (GRTI")

Golden West Telecommunications Cooperative, Inc., Midstate Telephone Company,
Mount Rushmore Telephone Company, Roberts County Telephone Cooperative
Association, RC Communications, Inc., Sully Buttes Telephone Cooperative, Inc.,
Interstate Telecom Cooperative and Vivian Telephone Company (collectively "South

Dakota ILECs")

GTE Service Corporation ("GTE")
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Government of Guam ("GovGuam")

State of Hawaii ("Hawaii")

Minnesota Public Utilities Commission ("MNPUC")

Montana Public Service Commission ("Montana PSC")

Motorola, Inc. and Iridium North America (collectively "Motorola")
National Telephone Cooperative Association ("NTCA")

National Rural Telecom Association ("NRTA") and the Organization for the Promotion
and Advancement of Small Telecommunications Companies ("OPASTCO")

Nez Perce Tribe ("Nez Perce")

Puerto Rico Telephone Company, Inc. ("PRTC")
QUALCOMM, Inc. ("QUALCOMM")

Rural Utilities Service ("RUS")

Salt River Pima-Maricopa Indian Community, Saddleback Communications Company
and the National Tribal Telecommunications Alliance (collectively "Salt River")

Smith Bagley, Inc. ("SBI")

South Dakota Independent Telephone Coalition, Inc. ("SDITC")
Summit Telephone and Telegraph Company of Alaska, Inc. ("Summit")
TDS Telecommunications Corporation ("TDS Telecom")

Titan Wireless ("Titan")

Tuscarora Indian Nation of New York ("Tuscarora")

United States Cellular Corporation ("USCC")

United States Telecom Association ("USTA") and National Exchange Carrier
Association, Inc. ("NECA")

U S WEST Communications, Inc. ("U S WEST")
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Virgin Islands Public Service Commission ("VIPSC")
Virgin Islands Telephone Corporation ("Vitelco")
Western Alliance ("Western Alliance")

Western Wireless Corporation ("Western Wireless")

Public Service Commission of Wisconsin ("PSCW")
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