Federal Communications Commission DA 00-52

agreement would be inconsistent with the text of the Merger Conditions and could impair the
ability of unaffiliated third parties to exercise their rights under the SBC/dmeritech Merger
Order and the Commission’s rules.

Please do not hesitate to contact me if [ can be of further assistance. You may also

contact Anthony Dale in the Common Carrier Bureau directly at (202) 418-2260 for further
information on this matter.

Sincerely,

Lawrence E. Strickling
Chief, Common Carrier Bureau

(V5]
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DOCKET NO. 21939

INTERCONNECTION AGREEMENT. PUBLIC UTILITY COMMISSION

§
BETWEEN SBC ADVANCED SOLUTIONS,  §
INC. AND SOUTHWESTERN BELL § OF TEXAS
TELEPHONE COMPANY AS APPROVED  §
ON OCTOBER 13,1999 IN PROJECT NO.  §
16251, ORDER NO. 55, APPROVINGTHE ~ §
TEXAS 271 AGREEMENT (T24) §
MOTION OF RHYTHMS LINKS, INC., NORTHPOINT
COMMUNICATIONS, INC. AND COVAD COMMUNICATIONS COMPANY
TO REQUIRE SBC ADVANCED SOLUTIONS, INC. TO SUPPLEMENT ITS

INTERCONNECTION AGREEMENT WITH
SOUTHWESTERN BELL TELEPHONE COMPANY

TO THE HONORABLE COMMISSION:_

NOW COME Rhythms Links, Inc. (“Rhythms”), NorthPoint Communications, Inc.
(“NorthPoint”), and Covad Communications Company (“Covad”) (collectively referred to as the
“DSL CLECs”), and files this Motion to Require SBC Advanced Solutions, Inc. (“SBC ASI”) to
Supplement its Interconnection with Southwestern Bell Telephone Company (“SWBT”)

(collectively referred to as the “Applicants™), and in support thereof respectfully show as follows:

I Overview
Southwestern Bell, and its affiliate SBC ASI, claim that they wish to interconnect pursuant
to the T2A'. The DSL CLECs do not oppose SWBT and its affiliate, or any other carrier,

interconnecting pursuant to the terms of the T2A. However, this is not the full set of facts in this

! Investigation of Southwestern Bell Telephone Company’s Entry Into the Texas
InterLATA Telecommunications Market, Project No. 16251, Order No. 55, Approving the Texas
271 Agreement (October 13, 1999) (“Texas 271 Agreement” or “T2A”).




instance. As with the earlier agreement filed by SWBT and SBC ASI, the companies also operate
under additional terms and conditions that are not contained within their interconnection agreement,
whether it is the T2A, or some other contract. Indeed, SWBT pemmits line sharing with SBC ASI
that it does not permit with other companies at this time. To the extent there are additional terms
and conditions, including line sharing, those additional points of interconnection should be fully
available to other similarly situated carriers. Asdescribed in detail below, the FCC, in a letter to the
Kansas Corporation Commission, on January 12, 2000 confirmed that SWBT must file all the terms
and conditions in place with its affiliate regarding line sharing. This same logic and mandate must
apply in Texas as well. Therefore, the DSL CLECs urge that the Commission order SWBT and
SBC ASI to file their complete set of terms, rates and conditions, including those applicable to line
sharing, so that other carriers may opt into that portion of an agreement under Section 252(i) of the

Telecommunications Act of 1996 (“FTA”).

II. Background
The Applicants originally filed a Joint Application for Approval of Interconnection
Agreement under the terms of the FTA and the Public Utility Regulatory Act (“PURA”)? on October
5, 1999. On December 15, 1999, the Applicants withdrew their application, citing the “lengthy
exceptions by DSL CLECs to the negotiated agreement”, as well as the fact that the Texas 271

Agreement had not been approved at the time of filing the application. The Applicants filed on

2 47 U.S.C. (West Supp. 1997).

3 TeEX. UTIL. CODE ANN. §§ 11.001-63.063 (Vernon 1998).
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January 7, 2000, an executed signature page opting into the T2A, and the DSL CLECs oppose this
filing for the same reasons argued in the Exceptions to the Proposed Order Approving
Interconnection Agreement, filed in P.U.C. Docket No. 21481 on December 7, 1999. As mandated
InFTA §252(e), the standard for review must include whether the Interconnection Agreement would
discriminate against a telecommunications carrier that is not a party to the Agreement and whether
the implementation would be consistent with the public interest. The Agreement between SWBT
and SBC ASI is discriminatory and contrary to the public interest because it does not contain all the
terms and conditions under which the Applicants actually interact. In order to cure this deficiency,
the Agreement must be supplemented to include in sufficient commercial detail the precise
conditions under which services, including line sharing, would be available to SBC ASI. Unless SBC
ASIisrequired to provide such details, CLECs cannot be assured they can fully exercise their rights
under the FTA § 252(i) to opt into the precise provisions SWBT is offering SBC ASIL
III. The Agreement Does Not Include All Terms and Conditions

Merger Conditionl.5. arequires that SBC ASI includeall terms and conditions. Specifically,
the FCC required as a condition of SBC’s merger with Ameritech, that SBC ASI:

. . file for approval pursuant to 47 U.S.C. Sections 251 and 252 interconnection

agreement(s) with the affiliated incumbent LEC setting forth terms, conditions and

prices for the provision of interconnection, telecommunications services, and

network elements that the affiliated incumbent LEC shall provide to the separate

Advanced Services affiliate for the purposes of the separate affiliate’s provision of

Advanced Services. Such agreement(s) shall be sufficiently detailed to permit

telecommunications carriers to exercise effectively their “pick-and-choose™ rights

under 47 U.S.C. § 252(i) and the Commission’s rules implementing that section.
(Merger Order, Attachment on Merger Conditions, Paragraph 1.5.a)
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While the T2A may be a complete agreement, it is clear from SWBT’s own Internet cite, as well as
its testimony in the 271 proceeding in Texas, that it is offering line sharing to its affiliate, yet nothing
in the T2A expresses terms and conditions under which other CLECs can obtain line sharing
arrangements.

this can be done. Therefore line sharing is being provided pursuant to some other special agreement,

that is neither publicly filed, nor available to other carriers. This is de facto discriminatory.
A. Line Sharing , -
1. The Lack of Terms and Conditions is Discriminatory Per Se.

Line sharing refers to the ability to use the same loop to provision both POTS and data
services. SWBT and its affiliates stand to gain significant competitive advantage from line sharing
because they can provision DSL-based services on the same loop that is already used to provide
POTS service to a customer. Thus far, SWBT has refused to permit line sharing with non-affiliated
CLECs. There is no technical reason that a CLECs’ DSL-based service should be precluded from
the loop while SWBT’s DSL service is allowed to share the spectrum on the loop. Allowing line
sharing with its own affiliate, while flatly denying it to any non-affiliated entity is per se
discriminatory. -

SWBT recently acknowledged publicly that it permits line sharing between itself and SBC

ASIL In adiscussion during Panel 5 of the Public Interest Workshop in the Section 271 proceeding

on November 2, 1999, SWBT made it clear that it will not allow line sharing with non-affiliated

4 Project No. 16251; Investigation of Southwestern Bell Company's Entry into the
Texas Intralata Telecommunications Market. Sworn statement of SWBT witness, Glen Sirles.
(Tr. p. 373).




CILECs until it is ordered to do so by the Commission.

Additionally, SWBT reiterated that it will allow line sharing only with SBC ASI. Inarecent
news release, dated October 18, 1999, SBC indicates that it intends to offer its DSL service on
shared lines to residential customers to reach 80% of its customer base in all of its franchised
territories, including Texas. Such disparate treatment, which favors SWBT’s own affiliate at the
expense of CLECs is unreasonably discriminatory. Indeed, Covad, Rhythms and NorthPoint have
requested line sharing, but SWBT has rejected these requests. (See correspondence on this issue,
Attachment A).

In order to comply with the FTA and the FCC’s SBC merger conditions, the SBC ASI
Agreement must contain sufficient detail concerning the line sharing issue to enable other carriers
to opt into that portion of the Agreement pursuant to FTA § 252(i). As noted above, the T2A
simply does not address line sharing, and to the extent SWBT and SBC ASI wish to utilize the T2A,
either line sharing must be affirmatively precluded, or those terms, rates and conditions must be filed
and made available to other carriers. The type of detail necessary to fully address line sharing must
include installation intervals, placement of splitters and cross-connects or other necessary elements
of xDSL service. It must describe the rates, and precise terms and conditions associated with line
sharing. Indeed, one can only glean that line sharing is being offered to ASI by exploring the SBC
web site and finding that SWBT and SBC ASI have a two page agreement entitled, “Services:
Interim Line Sharing” that allows line sharing (Attachment B).

The Interim Line Sharing Agreement is an exclusive agreement between SWBT and SBC

ASI, and is not available to other carriers. It clearly is not part of the T2A. To make a bad situation




worse, the terms of the line sharing contained within the Interim Line Sharing Agreement are not
detailed, and do not meet the requirements of the Merger Conditions for sufficient detail to enable
an informed competitor to “Pick and Choose” the terms and conditions, even if these had been
properly filed with the Texas Comumission. Not only does this side agreement between SWBT and
SBC ASI limit the availability of the line sharing to any other CLEC, its lack of detail makes it
impossible for CLECs to determine whether SWBT is treating affiliated and non-affiliated DSL
providers at parity as required by the FTA. Without such information, there is little that an
aggrieved CLEC can do to protect its interests.

SWBT may argue that its version of “surrogate” line sharing is sufficient to avoid charges
of discrimination. However, surrogate line sharing is not adequate to remedy the discriminatory
effects of the Agreement. Surrogate line sharing will greatly favor SBC ASI over other competitors.
SBC ASI will not be required to pay the nonrecurring and recurring costs that DSL CLECs must
incur. Moreover, there is a much higher incremental cost to competitors than to SBC ASI. Finally,
because SBC ASI and SWBT are not financially divested, the 50% charge SBC ASI pays is a mere
fiction. The actual cost to SBC ASI is the incremental cost of the loop expressed in their federal
ADSL tanff cost studies. As a fundamental matter of fairness, and in accordance with state and
federal law, the charges SWBT assesses should be identical to the charges SWBT’s own affiliate
pays. Therefore, only actual identical treatment on the issue of line sharing will ameliorate the
concems of discriminatory treatment.

Most noteworthy, the Federal Communications Commission released a letter to the Kansas

Corporation Commission on January 12, 2000 addressing this very issue. The Kansas Corporation




Commission inquired of the FCC whether the line sharing terms and conditions with SBC’s affiliate
must be provided directly to the State Commission for review or whether posting the general terms
on the SBC Web site is adequate. The Common Carrier Bureau unequivocally required the filing
of such information. In particular, the FCC stated:

In accordance with the Merger Conditions, the interconnection agreement between
SBC/Ameritech incumbent LECs and their advanced services affiliate must contain
information about the Interim Line Sharing arrangement, even though SBC/Ameritech
incumbent LECs may provide such arrangements to their affiliates on an exclusive basis for
the interim period. . . . inclusion of information about the Interim Line Sharing
arrangements is necessary to show that the affiliates operate at arm’s length, and to inform
the Commission, state commissions, and the public about important operational aspects of
the relationship. Moreover, inclusion of the Interim Line Sharing arrangements is necessary
to satisfy the “sufficiently detailed” requirement for interconnection agreement between
SBC/Ameritech incumbent LECs and their advanced service affiliates. (Letter at p. 2,
Attachment C).

The FCC went on to conclude:

The plain language of the Merger Conditions requires the Surrogate Line Sharing Charges
to be contained within the interconnection agreement filed with the appropriate state
commissions. Failure to include the Surrogate Line Sharing Charges in the interconnection
agreement would be inconsistent with the text of the Merger Conditions and could impair

the ability of unaffiliated third parties to exercise their rights under the SBC/4dmeritech
Merger Order and the Commission’s Rules. (Attachment C, pp. 2-3).

2. Remedy for Line Sharing Omission

While the DSL CLECs acknowledge that the Commission already approved the adoption of
the T2A, it is likely that these facts were not known by the Commission at the time of approval. The
proper remedy for the lack of detail on line sharing in the T2A is to require SBC ASI immediately
to supplement its agreement with SWBT with the precise terms, conditions, rates and details of Line
Sharing as well as anything else that may not be contained within the T2 A master agreement. The

Commission should suspend SBC ASI’s ability to interconnect under the T2A until all terms and




conditions are fully available publicly. Ifthe Commission allows the use of the T2A, it should do
so only after SWBT and SBC ASI supplement the filing to include the precise details, terms, and
conditions of how line sharing will occur, including provisioning intervals and all relevant cost and
pricing information. In addition, there should be an affirmative statement that carriers can opt into
the terms, conditions and provisions of SBC ASI’s line sharing agreement without having to
terminate their current agreements with SWBT, or modify any existing terms and conditions. The
DSL CLECs specifically propose the following ordering language:

The Commission finds good causeto suspend SWBT/ SBC ASI’s adoption of the

T2A based on the fact that the T2A does not contain the full set of terms and

conditions for interconnection between the Parties. SWBT and SBC ASI must file

within five days the detailed terms and conditions, including ordering, qualification

if any, provisioning, maintenance, and rates associated with line sharing. These

terms and conditions must indicate that they are equally available, on a pick and

choose basis to any other carrier seeking to opt into the specific terms and conditions

applicable to line sharing only. The Commission shall reconsider final approval of

the T2A adoption after the terms and conditions associated with line sharing are

clearly delineated and fully implemented by SWBT making available line sharing
under the same terms and conditions to CLECs.

IV. CONCLUSION
The Commission should suspend SBC Advanced Solutions, Inc.’s use of the T2A for
interconnection with Southwestern Bell Telephone Company until such time as SBC ASIand SWBT
file the complete terms and conditions associated with line sharing, and make those available on a

pick and choose basis to all carriers.




WHEREFORE PREMISES CONSIDERED, the DSL CLECs respectfully request that SBC
ASI’s adoption of the T2A be suspended until such time as the issues raised in this Opposition can
be fully addressed, and nondiscriminatory terms and conditions fally implemented, and for such
further relief to which they show themselves to be entitled.
Respectfully submitted,

Stephen P. Bowen

Blumenfeld & Cohen

4 Embarcadero Center, Suite 1170
San Francisco, California 94111
Telephone: (415) 394-7500
Facsimile:(415) 394-7505

SMITH, MAJCHER & MUDGE, L.L.P.
816 Congress Avenue, Suite 1270
Austin, Texas 78701

(512) 322-9044

(512) 322-9020 (facsimile)

By- Lot AU OAA
Dineen J. Majc
State Bar No. 12851236

ATTORNEYS FOR RHYTHMS LINKS, INC.
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CHRISTINE MAILLOUX

Assistant General Counsel-Regulatory
NorthPoint Communications, Inc.

303 2™ Street

San Francisco, CA 94107

(415) 365-7576 (voice)

(415) 403-4004 (fax)

SMITH, MAJCHER & MUDGE, L.L.P.
816 Congress Avenue, Suite 1270
Austin, Texas 78701

(512) 322-9044

(512) 322-9020 (telecopier)

' Kath?r‘me.K_.,Mudfe

State Bar No. 14617600

ATTORNEYS FOR NORTHPOINT
COMMUNICATIONS, INC.

Christopher V. Goodpastor, Esq.
Covad Communications Company
9600 Great Hills, Suite 150W
Austin, Texas 78759

(512) 502-1713

(408) 818-7501 (telecopier)

By: % g
Christopher Goodpastor, Esq. %TW

State Bar No. 00791991

ATTORNEYS FOR COVAD
COMMUNICATIONS COMPANY
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing document was served on the counsel
of record via hand-delivery, first-class mail, or telecopier this ngday of January, 2000.

Mr. Robert J. Hearon, Jr.

Graves, Dougherty, Hearon & Moody
A Professional Corporation

515 Congress Avenue, Suite 2300
P.O. Box 98 .

Austin, Texas 78767-0098
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ATTACHMENT A -

e f~ - -

COVAD

Apzil 22, 1999

Ms. April Rodewald-Fout, Egg.
Pacific Telesis Grour

2500 Camino Ramaon, 2W904
Saa Ramern, CA 94333

Amy Wagones, Esc.

Seuthwestern Bell Telephone Company
Cue 2ell Ceatral

800 N. Harvey, Room 310

Okiahorza Clry, OK 73102

R=: Pmovisicning

Desr Aptil and Any,

As you kmow, most consurrars (n Cadifernia and Texas have SBC (Pacific 3ellin
Califorma and Southwestess Bell iz Texas) azeicg voice sarvics. Covad is raquastng the
Hght to provision its High-spesd ADSL darz sarvics over the existing unused bigh
Treguency portien of die saxme locp over wihick SEC providss s analog voics servics.
Beer SBC campanies coreary provision their own ADSL dara service in this fashion.
Plesse let me keow by this Tuesdzy, April 27, 1559 if SBC will agres to Covacs reqrast

7

Verw tmuiy youms

Dhruv Xrzarra
Executive Vice Prasidaat & General Counsel

233C Cantr=l Epraswgy *  Eante Clera, CA 95050
Phone 408 84473500 < P 4C3 42750 « hipi//www.osved.com

|

(D)



»

Amy R Wagper + Soutloretem 2an Tolepbone
~ Semnox Cxznaed Y Qo Bell Comern!
0N, Bzrrey, 2ecm2 510
Oklabarea Gty X 77102
Phote «SEN TR
Fax 408 297718
ZnYiak SOt G e ey

@) Southwestern Beit

FAX: (408) 344-7301

April 26, 1969

Dhruv Xhamna

Vice President & General Counsel
Covad Comrnmicadens Company
2530 Central Expressway

Sexta Clara, California 950356

Dear Dhrury:

On behalf of Southwesiars Ball Telephone Corxpany ("SWBTI"), this is in resconse w0
your April 22, 1999 letier requesting the righr for Covad ™o prmns‘on its mc--soeed
ADSL dara service over the existing unused kigh fequency portion of the same fcop aver
which [SWBTJ provides its analog voice servica.” You allege that SWBT curtently
provisions Its own ADSL dawa service in tids fashion, Finally, you demanded s responss
by Tuesday, April 22, 1999, advising whether SWBT will agree to such request. Given
the fact that your [etrer was sot faxed to my office until after the close of business ¢n
Thursday, Ap'nl 2.., I can only assume that you intended to demend a response by

Tuaaav April 2

In aqy event, this is w0 advize you that SWEBT is not amenable 10 your maoposal, As you
probebly know, the California Public Utiliies Commission, in the PDO Arbiraton,'
explicitly found that SWBTs affiliate, Pacific Bell, could not be compeiled to make
available as a separate unbundled aetwork element a portion of the capacity of a local
loop which Pacific Beil was currently using to provide voice cormumunicetions or other
s=xvices to its own end user/customer. Like Covad's reguest now, that disputs arose as 2
result of PDQO's request thar Pacific Bell make available a portion of the exdsing local
loop to allow PDO to provide high-speed DSL servics.

| See In fhe Mattxr of tz Prtifios of FDO Commrmnicaticns, Isc, &x Arbitmeion Purroant to Section 242 of the
Federa! Talecommumications At of 1596 to Establish 2n [stercormscon Agresaenr with Pacific Zell; Public

Udlides Caunmission of e Sistz of California; Application 98-06-022.

b‘




v

Dhrrv Khaona e ' L
April 26, 1999
Page Two

In additfom, the FCC recently issued a Further Notice of Proposed Rulemaking which
addresses the issue of whether "line sharing™ between two different providers should ke
required.? Ths term "livs sharing,” g wsed in the Advenced Services NPRM, refers to
"whether two different service providers should be allowed to offer services over the
same line, with sach provider utilizing different frequencies to tranmsport voice or data
over that line." Thns, while this issue is currently subject to comment before the FCC, it
is SWBT's position that it should not be compelled to share lines with its competitors dus
to 2 host of operatiomal issues that would ariss as 2 result.

Until such time as the FCC's current rulemaking has been completed, FCC Rule 51,309,
adapted by the FCC in its First Report and Order, remains in effect and will cortinue to
govern the mee of unbandled network elemente. That Rule expressly provides "(c) [a]
telecommunications carrier purchasing accsss to an unbundled netwaork fcility is endred
10 axzlusive use of ther faciiy....* Therzfors, SWBT is cuxrently under no obligetion 1o
allow Covad to provision its high-speed ADSL data service over the same loop SWBT
providss its analog yoice service.

Finally, Covad's proposal is clearly different Scm the manner in which SWBT curmently
provisions its tariffed ADSL service since SWET's provision of such service dees not
involye line sharing by two carriers. In the case of SWBT's ADSL service, SWBT
controls the loop, the electromics placed on the loop as well as all insfallation and
maintenancs of the loop and assceinted fecilntiss used for both voies and data traffic.

W i

Yours very tuly,

A il

AMYR. WAGY

* See Deployment of Wirelire Sewvicss Offring Advanced Teleccmmaicotions Capability, CC Dockat No. 58-147,
First Report and Order and Furtber Netdes of Propesed Rul=raking, FCC 9943 (rel March 31, 1995). Paagraphs
$2-107 (Advanced Services NPRM).

? See In the Matter of Tmplememation of the Loca Campetition Previsions in the Telecommunicaions Act of 1996,
Fiest Repart and Ordar, CC Dockes Nex 96-58 and 93-185, FCC 96-325 (rel. Avgust 8, 1596) (First Reporr and
Crder), Appeadix 3 "Final Rules” af B-17, See also Pxragreph 185, Firat Report and Order.
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C O A‘D’ 9600 Greae Hills Trul Suice 150W Ausan, TX 78759 T > §12.502.3000
W > www.covid.com F > 3512.341.275%

direct cial: (£12) 5C2-1712

Christopher V. Goodpasice
emaif: cyoodpas@csvad.com

Regional Ccunsel

November 18, 1999

Ms. Amy Wagner Via Facsimile and US Mail

Southwestern Bell Telephone
One Bell Central

300 N. Harvey, Room 310
Oklahoma City, OK 75102

Mr. Thomas Powell Via Emagii and U5 Mail
SNET, Inc. -

530 Preston Ave.

Meriden, CT 06430

Re: ADSL - Reguest for new unbundled nerwork element

Dear Ms. Wagner and Mr. Powell:

Pursuant to secdon 251(c)(3)' and other provisions of the Communicztons Ac: of
1934, as amended, Covaé Communications Company, on behalf of itself and its aZliate,
DIECA Communications Inc., hereby requests Tom Southwestern Beil Teisphone
Company (“SWBT") and S.\IET, Inc. immedizate access to the high Tequency porion of
the loop as an unbundled network element (UNE). Toe Federal Communicadons
Commission, in an order acopted today in CC Docket Nos. 98-147 and 96-98, required
incurnbent LECs to provids unbundled zccess to the high frequency portion of the loop,
alsc known as line sharing, upon request frorm a carrier. This request is made pursuant to
today’s FCC decision.

We encourage SWBT and SNET to make this new UNE available to us as soon as
possible, z2nd we look forward 1o positive discussions and implementation of such access
with you in the immediate future. Nothing in this request shall be construed as a waiver
of our claims related to previcus denials of such access to Covad and its affiliates by SBC
Communications, Inc., SWBT, SNET or any of their affiliates.

‘47 U.S.C. § 251(c)(3).

I




November 18§, 1999

Page 2

Cec:

Please contact me as scon as possible to sct up a time to begin our discussions.

Very tnuly yours,

V.

Christophe: oodpast

Ms. Patricia Hogue

Lead Negotiator, Local Provider Account Teara
Southwestern Bell Telephone

Four Bell Plaza, 7™ Fioor

Dallas, Texas 73202-5398
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Amy R Wagner Southwester: ol Tdephone
Sentur Cotgusel One Hell Cenzal
800 N. [larvey, Poom 510
Oklaborea Gy, 0K 75108
Phone 405291677
Fan 45286 7773
E-Mal: vw$67ACskeoumn

® Southwestern Hell

FAX: (419) 818-5568
November 19, 1999

Christopher V. Goodpastor
Regional Counsel

Covad Communications Company
9600 Great Hills Trail

Suite 150 W

Austin, Texas 78759 —

Dear Mr. Goodpastor:

This is in response to your November 18, 1999 letter requesting that Southwestern
Bell Telephone Company (“SWBT”) and SNET, Inc. provide Covad with
“immediate access to the high frequency portion of the loop as an unbundled
netwwork zlement (UNE).”

In your lener, vou state that the FCC, in an order adopted yesterday in CC Docket
Nos. 98-147 and 96-58, required incumbent LECs to provide unbundled acesss to
the high frequency portion of the loop, also known as line sharing, upon raquest
from a carrier. You also note that your request is being made pursuant to the
FCC’s decision. '

As [ am sure you are aware, the FCC's Advanced Services Third Report and Order
adopted yesterday by the FCC has not yet been issued. Rather, the FCC has only
issued a press release which indicated that it has adopted rules to promote
competition for advanced services, by directing local telephone companies to
share théir telephone lines with providers of high speed Internet access and other
data services. The FCC also noted that the Order permits competitive carriers to
obrain access to the high-frequency portion of the local loop from the incumbent
LECs over which the incumbent LEC provides voice services.




Christopher V. Goodpastor
November 19, 1999
Page Two

It is our understanding the FCC has determined that unbundling of the upper
portion of the loop frequency—line sharing, can be implemented in up to 180 days
and that the 180 day clock will not begin until the Order is effective (30 days after
publication of such Order in the Federal Register).

This represents a change in policy which had previously been embraced by
regulators. As you know, the California Public Utilities Commission, in the PDO
Arbitration’, previously found that Pacific Bell could not be compelled to make
available as a separate unbundled network element a portion of the capacity of a
local loop which Pacific Bell was currently using to provide voice
cormmunications or other services to its own end user/customer.

Consequently, we would like the opportuniry to receive and evaluate the Order
before we commence negotiations tégarding line sharing. Upon completion of our
review and evaluation, we would be happv to discuss these issues further with

Covad.

In the meantime, however, Covad continues to have the opporwmnity under the
SBC/Ameritech Merger Conditions to avail itself of the 50 percent discount off the
lowest monthly recurring charge and 50 percant off the lowest non-recurring line
or service connection charge then effective (as more specifically set forth in such
Conditions) in those geographic areas where the SBC/Ameritech incumbent LEC
provides Interim Line Sharing to a separzte Advanced Services Affiliate. Covad
also continues to have the ability to maximize the revenue derived from the use of
a “line” by buying a UNE loop and using the data part of the spectrum to zrovide
DSL service and the voice spectrum to provide voice telephony and related
services.

Yours vcry truly,

/» N L\J“ Qe
AMY R. WABNER

| See In the Matter of the Petition of PDO Comniunications, Inc. for Arpuratian Pursuant ( Seciion 252 of
the Federal Teleccmmurications Acs of 1996 to Establish an [nterconnection Agreement with Pacific Bell,

Public Utilities Commission of the Siaze of Caiifornia; Applicarion 98-06-052.
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Johin T. Stankey SBC Telccommunleatioss, Ine,

Yice Preaident $70 Third Sbrvel Ranm 714
Indusery Marketx San Frunciseo, Califarnta 04107
Thane 415 5524300
Fax 415 541-0885
Qctober 28, 1995 Advanca Copy Viz Facsimile.

Original Letter To FRollew Yig .S, Marl.

Mr. Eric H, Geis

Vics President-National Deployment
Rhythms Links [ne.

6933 South Revere Packway
Englewood, Colcrado 3C112-393]

Reauest for Line Sharing

Dear Frie:

This is in response to your October 21,.1958 lerizr demending a response to ACI's
request for SWRT to immediately provide line skaring to Rhythms in Texas by

October 28, 1959, W zlso note that your letier indicated that it weas sent via facsizils
and via U.S. Mail. [z f2ct, we did not receive such letter via either mcthod. Iastzed, such
lotter was semt viz Fedzral Express and was not received by SWBT until Octeber 27,
1999.

As ] am sure you are aware, the FCC currently has pending a Further Notice of Proposed
Ruiemaking in which it is caansidering whether “line sharing” betwesn two differen:
providers should be required.! Until suck 2 decision is rendered, our positian ramains
thal we should nat be compelled to share lines with our competitors pending reseolution of
opcrational issues that arise as a result of such sharing. Atleast ons state agency
rcgulating SBC's teleshone subsidiarics has cxpressly upheld SBC's position tza: line
sharing should not be raguired.

Alse, FCC Rule 51.309, adopted by the FCC in its Uirst Report and Order, remzins in
effect and will condinee lo govern the usc of unbundled network clements. That Rule
cxpressly pravides: “(¢) {a] telecomemuniczations carrier purchzsing access o an
tabuadled network factlity is entitled ta exclusive use of that facility.,.””
Therefore, mandatory line sharing woulc ©< contrzry to the governing rulcs.

! Sec Deplayment of Wirviing Services Offering Acverncad Telacommunications Capaoility, CC Docket Na.
98-147, First Report and Order and Further Naoticz of Prozosed Rulemaking, FCC 99-43 (rel. March 31,
1999), Paragrupn 92-107 (Advanced Services NPRM).

! Sec In the Marter uf lnipiemenicrion of the Lecal Compctition Provitions of the Telecommunicatians Act
af 1996, First Repor: and Order, CC Docket Nos. 56-98 and 05-185, FCC 06-325 (rel. A‘ugust 8, 1996)
(Virst Repars and Order), Appendix B “Final Rules™ at B-17, Sec alro Paragraph 335, First Report and
Crder,
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Mr. Eric H. Geis -2- October 28, 1999

"In any svent, pursuant to the SBC/Ameritech Merger Conditions, recently approved by

the FCC?, SBC/Ameritech has commilled to provide “virtual” line sharing until linc
sharing is found to be technically feasible by the FCC, placing Rhythms in thie sarme
cconomic positien as though it were actvally line sharing. Thess Merger Conditions,
which were approved by the FCC, state that SBC/Ameritech may provide Intedm Line
Sharing 10 a separawe Advanced Services Affiliate on an exclusive basis pursuant io the
lerms and conditions set forth in such Conditions, However, where the SBC/Ameritech
incumbceat LEC provides Interim Line Sharing to a separate Advanced Scrvices Affillate,
the incumbeat LEC will charge unaffiliated providers of Advanced Serviess the
Surrogate Linc Sharing charyes for use of an unbuzdled local loop in the same
geographic arez 2s mors specilically described in such Cenditions. The Merger
Conditions state that the Swrogate Line Sharing Charges shall be §0-percent of the lowest
monthly recurring charge. 5O pereent of the Jowest nen-recurring lize or service
connection charge, and 100 percent of the lowest non-recurring scrvice arder charge fer
the unbundled lecal loop then 2{lective that have teca cstablished by the stats
coammission pursuant to S2ction 252(d)(1) ef the Act.

I'inally, Rhyythms has the same zbility as SBC to maximize the revente derived Som the
use of a “line™ by buying 2 UNE lcop and tsing the data part of the spectrum o provide
DDSL service and the veics spectrum to provide voice tefephony and related scrvicss.

Eric, in the future, we weuld request that you extead SWBT the courtesy of “allewing”
us mors than one dey to rasgend to a fetter,

Thank you foc your assistance. .

John'l'. Stankey
Vice President-Industry Matkets

*Sec Inre Applications of Ameritech Carp, Tranyfzror. and SBC Communications Inc, Trartferres, F or
Conscnt ta Transfer Control of Corporatinnse Holding Commission Licenses and Lines Pursuert to Sc:{mn’.f
214 cnel 3100 of the Cammunicutions Act and Marts 5, 22, 23, 25, 63, $0, $5 and 101 of the Commission’s

Rules, Memorandum Oginicn and Order, CC Docket Ne. 98-141 (cel, October §, 1999).




ATTACHMENT B

Schedule No. A01

General Se‘ vics Agresment
Contract No. 989965
Novemper 23, 1999

Page it of2

SERVICES: INTERIM LINE SHARING

The following provisions shall apply to Interim Line Sharing (the “Service”) furnished 1o SBC Advanced
Solutions, Inc. {“*Buyer™) by Southwastern Bell Teleoho ne Company (“Seller”) pursuant o tis Schedule
and e General Services Agrsement (the “Agreement”™) to which it is artached and of which 1t forms a

part:
Section 1. SCOPE OF SERVICES -

Services covered under this Schedule shall consist of those functions performed by Seller as hareafter
specifically described below and in individual Pricing Addenda attached hereto.

Southwestern Bell Telephone Compary shall provide imterim line sharing capability (Line Szating) w
ASI on an exclusive basis in accordance with the Federal Cormmunications Commission’s Merzer
Concizions in CC Docket No. 98-141 (Merger Conditons), pursuant to the foilow terms arc condinons:

Ta ne Ps. ues understand tha: Southwestern Bell Telephone Company may provide Line Shar=g o ASI

within 2 certain geographic zrea or the provision of Acanced Services actrvated prior io @2 e that
Im snarng is provided to urafiilizied providersof Advancsad Services with the same geogrzohic area

Advanced Services as used herein is as defined in the Merger Conditions.

Southwestern Bell Telephone Company shall provide ASI with such Line Sharing in those msiznces
where: 1) Southwesiern Beil Telephone Company is abizs 10 provision the Advanced Servics over the
same !oop that Southwestern Bell Telephone Company is using to provide voice grade semvicss.  that
terms 15 defined m the Mergar Conditions. on either a r2tail or wholesale basis, and (7) the Advanced
Service fits within the specwal map as described in the non-overlapping option contained in ANSI
stancard T1.413-1998, as that standard evolves from time to time 2nd is used by Southwesiem Sell
Telechone Company.

In eack instance the Telico provides such Line Sharing to ASI, the Telco shall charge ASIa
Surrogate Line Sharing Charge which shall s shall be fifty (50) percent of the lowest monthly
recurting charge, fifty (50) percent of the lowest non-recurring line or service connection charge,
and 100 percent of the lowest service order charges (i.e. there is no discounr for non-recurring
charges), for the unbundled local loop then effective that have been established by the relevant
state commission pursuant to 47 U.S.C. §252(d)(1). Surrogate Line Sharing Charges shall not
apply rewoactively to charges for Line Sharing incurred prior to the effective date of the
Surrogate Line Sharing Charges, but will apply to charges incurred after the effective date of the
Surrogate Line Sharing Charge for both i) recurring charges for qualifying loops in-ssrvice, and
i1) recurring and non-recursing charges for new installations of qualifying loops. In order t0 be
entitled 0 the Surrogate Line Sharing Charges; however, ASI must first certify to the Telco that
it Is not providing voice grade service in conjufiction with Advanced Services over the broadband
channel.

M




Schedule No. A01

General Service Agresment
Contract No. 989965
November 23, 1999
Page2of2

Section 2. PRICE —

Buyer agrees to pay for the Services provided by Seller in accordance with the fee schedule set forth in
the Pricing Addendum attached hereto and by reference made a part hereof.

SECTION 3. TERMS

This Schedule will cover the period from 10 business days foll-owing the Ameritech Merger Order, and
wi1ll continue thersafter until canceled by either party, as provided in the Agreement.

Section 4. LIMITATION OF LIABILITY

SOUTHWESTERN BELL TELEPHONE COMPANY WILL NOT BE LIABLE FOR ANY
INCIDENTAL, CONSEQUENTIAL. SPECIAL OR INDIRECT DAMAGES, WHETHER ARISING
OUT OF BREACH OF WARRANTY. BREACH OF CONTRACT, NEGLIGENCE, STRICT
LIABILITY OR OTHERWISE, ATTRIBUTABLE TO OR RESULTING FROM ITS PERFORMANCE
HEREUNDER. Inno event will Southwestern Bell Telephone Company’s liability for

damages caused by its failure to supplv material or perform services in a proper or timely manner exceed
the amount paid by Buyer to Seller for such materials or services.

IN WITNESS WHEREOQF, the parues have caused this Schedule to be executed, in duplicate, by their
duly zuthorized representative as of the dates set forth below.

Nothing herein shall be construed to supercede the separate Advanced Solutions Affiliae sunset
provisions or the sunset provisions set forth in the merger conditions.

BUYER: SELLER:

SBC Advanced Solutions, Inc. Southwestern Bell Telephone Company
By: B By:

Name: . Name: Karol Sweitzer

Title: B Title: Exec. Dir. - Finance

Date: Date:




