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agreement would be inconsistent with the text of the Merger Conditions and could impair the
ability of unaffiliated third parties to exercise their rights under the SBC/Ameritech J\1erger
Order and the Commission's rules.

Please do not hesitate to contact me if I can be of further assistance. You may also
contact Anthony Dale in the Common Carrier Bureau directly at (202) 418-2260 for further
information on this matter.

Sincerely,

Lawrence E. Strickling
Chief, Common Carrier Bureau
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DOCKET NO. 21939

INTERCONNECTION AGREEMENT §
BETWEEN SBC ADVANCED SOLUTIONS, §
INC. AND SOUTHWESTERJ."l BELL ~ §
TELEPHONE COMPAlW AS APPRQVED §
ON OCTOBER 13, 1999 IN PROJECT NO. §
16251, ORDER NO. 55, APPROVING THE §
TEXAS 271 AGREEMENT (T2A) §

PUBLIC UTILITY COMMISSION

OF TEXAS

MOTION OF RHYTHMS LINKS, INC., NORTHPOINT
COMMUNICATIONS, INC. AND COVAD COMMUNICATIONS COMPANY
TO REQUIRE SBC ADVANCED SOLUTIONS, INC. TO SUPPLEMENT ITS

INTERCONNECTION AGREEMENT "WITH
SOUTHWESTERN BELL TELEPHONE COMPANY

TO THE HONORABLE COl\lllv.IISSION:-:=-

NOW COME Rhythms Links, mc. ("Rhythms''), NorthPoint Communications, Inc.

("NorthPoint"), and Covad Communications Company ("Covad") (collectively referred to as the

"DSL CLECs"), and files this Motion to lfequire SBC Advanced Solutions, Inc. ("SBC ASr') to

Supplement its Interconnection with Southwestern Bell Telephone Company ("SWBT")

(collectively referred to as the "Applicants''), and in support thereof respectfully show as follows:

1. Overview

Southwestern Bell, and its affiliate SBC ASI, claim that they wish to intercormect pursuant

to the T2N. The DSL CLECs do not oppose SWBT and its affiliate, or any other carrier,

interconnecting pursuant to the terms of the T2A. However, this is not the full set of facts in this

Investigation ofSouthwestern Bell Telephone Company's Entry Into the Texas
InterLATA Telecommunications Market, Project No. 16251, Order No. 55, Approving the Texas
271 Agreement (October 13, 1999) (''Texas 271 Agreement" or ''T2A'').
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instance. As with the earlier agreement filed by SWBT and SBC AS!, the companies also operate

under additional tenus and conditions that are not contained within their interconnection agreement,

whether it is the T2A, or some other contract. Indeed, SWBT permits line sharing with SBC AS!

that it does not permit with other companies at this time. To the extent there are additional tenus

and conditions, including line sharing, those additional points of interconnection should be fully

available to other similarly situated carriers. As described in detail below, the FCC, in a letter to the

Kansas Corporation Commission, on January 12,2000 confirmed that SWBT must file all the tenus

and conditions in place with its affiliate regarding line sharing. This same logic and mandate must

apply in Texas as well. Therefore, the DSL CLECs urge that the Commission order SWBT and

SBC ASI to file their complete set ofterrns, rates and conditions, including those applicable to line

sharing, so that other carriers may opt into that portion ofan agreement under Section 252(i) ofthe

Telecommunications Act of 1996 ("FTA")2.

II. Background

The Applicants originally filed a Joint Application for Approval of Interconnection

Agreement under the tenns ofthe FTA and the Public Utility Regulatory Act ("PURA")3 on October

5, 1999. On December 15, 1999, the Applicants withdrew their application, citing the "lengthy

exceptions by DSL CLECs to the negotia1ed agreement", as well as the fact that the Texas 271

Agreement had not been approved at the time of filing the application. The Applicants filed on

2

3

47 U.S.C. (West Supp. 1997Y.

TEX. UnL. CODE ANN. §§ 11.001-63.063 (Vernon 1998).
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January 7. 2000. an executed signature page opting into the TIA, and the DSL CLECs oppose this

filing for the same reasons argued in the Exceptions to the Proposed Order Approving

Interconnection Agreement, filed in P.U.C.-Docket No. 21481 on December 7, 1999. As mandated

in FTA §252(e), the standard forreview must include whether the Interconnection Agreement would

discriminate against a telecommunications c1UTier that is not a party to the Agreement and whether

the implementation would be consistent with the public interest. The Agreement between SWBT

and SBC ASI is discriminatory and contrary to the public interest because it does not contain all the

terms and conditions under which the Applicants actually interact. In order to cure this deficiency,

the Agreement must be supplemented to include in sufficient commercial detail the precise

conditions under which services, including line sharing, would be available to SBC ASI. Unless SBC

ASI is required to provide such details, CLECs cannot be assured they can fully exercise their rights

under the PTA § 252(i) to opt into the precise provisions SWBT is offering SBC ASI.

m. The Agreement Does Not Include All Terms and Conditions

Merger ConditionI.5. a requires that SBC AS! include all terms and conditions. Specifically,

the FCC required as a condition ofSBC's merger with Ameritech, that SBC ASI:

...file for approval pursuant to 47 U.S.C. Sections 251 and 252 interconnection
agreement(s) with the affiliated incumbent LEC setting forth terms, conditions and
prices for the provision of interconnection, telecommunications services, and
network elements that the affiliated incumbent LEC shall provide to the separate
Advanced Services affiliate for the purposes of the separate affiliate's provision of
Advanced Services. Such agreement(s) shall be sufficiently detailed to permit
telecommunications carriers to exercise effectively their "pick-and-choose" rights
under 47 U.S.C. § 252(i) and the Commission's rules implementing that section.
(Merger Order, Attachment on Merger Conditions, Paragraph I.5.a)

4 . -. ,1.. '±
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While the T2A may be a complete agreement, it is clear from SVlBT's own Internet cite, as well as

its testimony in the 271 proceeding in Texas, that it is offering line sharing to its affiliate, yet nothing

in the T2A expresses terms and conditions under which other CLECs can obtain line sharing

arrangements.

this can be done. Therefore line sharing is beingprovided pursuant to some other special agreement,

that is neither publicly filed, nor available to other carriers. 'This is de facto discriminatory.

A. Line Sharing

1. The Lack ofTerms and Conditions is Discriminatory Per Se.

Line sharing refers to the ability to use the same loop to provision both POTS and data

services. SWBT and its affiliates stand to gam significant competitive advantage from line sharing

because they can provision DSL-based services on the same loop that is already used to provide

POTS service to a customer. Thus far, sWBT has refused to permit line sharing with non-affiliated

CLECs. There is no technical reason that aCLECs' DSL-based service should be precluded from

the loop while SWBT's DSL service is allowed to share the spectrum on the loop. Allowing line

sharing with its own affiliate, while flatly denying it to any non-affiliated entity is per se

discrurJ...."1atory.

SWBT recently acknowledged publICly that it pennits line sharing between itselfand SBC

AS!. In a discussion during PanelS ofthe Public Interest Workshop in the Section 271 proceeding

on November 2, 1999,4 SWBT made it clear that it will not allow line sharing with non-affiliated

4 Project No. 16251; Investigation o/Southwestern Bell Company's Entry into the
Texas IntraLata Telecommunications .Market. Sworn statement ofSWBT witness, Glen Sirles.
(Tr. p. 373).
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CLECs until it is ordered to do so by the Commission.

Additionally, SWBT reiterated that itwill allow line sharing only with SBC ASI. In a recent

news release, dated October 18, 1999, SBC indicates that it intends to offer its DSL service on

shared lines to residential customers to reach 80% of its customer base in all of its franchised

territories, including Texas. Such disparate treatment, which favors SWBT's own affiliate at the

expense ofCLECs is unreasonably discri..rriinatory. Indeed, Covad, Rhythms and NorthPoint have

requested line sharing, but SWBT has reje-cted these requests. (See correspondence on this issue,

Attachment A).

In order to comply with the FTA and the FCC's SBC merger conditions, the SBC ASI

Agreement must contain sufficient detail concerning the line sharing issue to enable other carriers

to opt into that portion of the Agreement pursuant to FTA § 252(i). As noted above, the T2A

simply does not address line sharing, and to the extent SWBT and SBC ASI wish to utilize the T2A,

either line sharing must be affirmatively precluded, or those terms, rates and conditions mustbe filed

and made available to other carriers. The type ofdetail necessary to fully address line sharing must

include installation intervals, placement ofsplitters and cross-connects or other necessary elements

ofxDSL service. It must describe the rates, and precise terms and conditions associated with line

sharing. Indeed, one can only glean that line sharing is being offered to ASI by exploring the SBC

web site and finding that SWBT and SBC ASI have a two page agreement entitled, "Services:

Interim Line Sharing" that allows line sharing (Attachment B).

The Interim Line Sharing Agreemept is an exclusive agreement between SWBT and SBC

ASI, and is not available to other carriers. It clearly is not part ofthe T2A. To make a bad situation

6



worse, the terms of the line sharing contained within the Interim Line Sharing Agreement are not

detailed, and do not meet the requirements of the Merger Conditions for sufficient detail to enable

an informed competitor to "Pick and Choose" the terms and conditions, even if these had been

pro~erIy filed with the Texas Commission: Not only does this side agreement between SWBT and

SBC AS! limit the availability of the line sharing to any other CLEC, its lack of detail makes it

impossible for CLECs to determine whetlier SWBT is treating affiliated and non-affiliated DSL

providers at parity as required by the FTA. Without such information, there is little that an

aggrieved CLEC can do to protect its interests.

SWBT may argue that its version of"surrogate" line sharing is sufficient to avoid charges

of discrimination. However, surrogate line sharing is not adequate to remedy the discriminatory

effects ofthe Agreement. Surrogate line sharing will greatly favor SBC ASI over othercompetitors.

SBC ASI will not be required to pay the nonrecurring and recurring costs that DSL CLECs must

incur. Moreover, there is a much higher incremental cost to competitors than to SBC AS!. Finally,

because SBC AS! and SWBT are not fmanCially divested, the 50% charge SBC ASI pays is a mere

fiction. The actual cost to SBC ASI is the incremental cost oftbe loop expressed in their federal

ADSL tariff cost· studies. As a fundamental matter of fairness, and in accordance with state and

federal law, the charges SWBT assesses should be identical to the charges SWBT's own affiliate

pays. Therefore, only actual identical treatment on the issue of line sharing will ameliorate the

concerns of discriminatory treatment.

Most noteworthy, the Federal Communications Commission released a letter to the Kansas

Corporation Commission on January 12,2000 addressing this very issue. The Kansas Corporation

7



Commission inquired ofthe FCC whether the line sharing terms and conditions with SBC's affiliate

must be provided directly to the State Commission for review or whether posting the general terms

on the SBC Web site is adequate. The Common Carrier Bureau unequivocally required the :filing

of such information. In particular, the FCC stated:

In accordance with the Merger Conditions. the interconnection agreement between
SBC/Ameritech incumbent LECs and their advanced services affiliate must contain
information about the Interim Line Sharing arrangement. even though SBCIAmeritech
incumbent LECs may provide such arrangements to their affiliates on an exclusive basis for
the interim period. ... inclusion of information about the Interim Line Sharing
arrangements is necessary to show that the affiliates operate at ann's length, and to inform
the Commission, state commissions. and the public about important operational aspects of
the relationship. Moreover, inclusion ofthe Interim Line Sharing arrangements is necessary
to satisfy the "sufficiently detailed" requirement for interconnection agreement between
SBC/Ameritech incumbent LECLand their advanced service affiliates. (Letter at p. 2.
Attachment C).

The FCC went on to conclude:

The plain language ofthe Merger Conditions requires the Surrogate Line Sharing Charges
to be contained within the interconnection agreement :filed with the appropriate state
commissions. Failure to include the Surrogate Line Sharing Charges in the interconnection
agreement would be inconsistent with the text of the Merger Conditions and could impair
the ability of unaffiliated third parties to exercise their rights under the SBC/Ameritech
Merger Order and the Commission's Rules. (Attachment C. pp. 2-3).

2. Remedy for Line Sharing Omission

VVhile the DSL CLECs acIrnowledge that the Commission already approved the adoption of

the T2A. it is likely that these facts were not known by the Commission at the time ofapproval. The

proper remedy for the lack of detail on line sharing in the T2A is to require SBC ASI immediately

to supplement its agreement with SWBT with the precise terms. conditions, rates and details of Line

Sharing as well as anything else that may not be contained within the T2A master agreement. The

Commission should suspend SBC ASI's ability to interconnect under the T2A until all terms and

8



conditions are fully available publicly. lfthe Commission aIlows the use ofthe T2A, it should do

so only after SWBT and SBC ASl supplement the filing to include the precise details, terms, and

conditions ofhow line sharing will occur, including provisioning intervals and all relevant cost and

pricing information. In addition, there should be an affIrmative statement that carriers can opt into

the tenns, conditions and provisions of SBC AS!'s line sharing agreement without having to

terminate their current agreements with SWBT, or modify any existing terms and conditions. The

DSL CLECs specifically propose the folloWing ordering language:

The Commission finds good cause-to suspend SWBTI SBC ASI's adoption of the
T2A based on the fact that the T2A does not contain the :full set of terms and
conditions for interconnection between the Parties. SWBT and SBC ASI must file
within five days the detailed terms and conditions, including ordering, qualification
if any, provisioning, maintenance, -and rates associated with line sharing. These
terms and conditions must indicate that they are equally available, on a pick and
choose basis to any other carrier seeking to opt into the specific terms and conditions
applicable to line sharing only. The Commission shall reconsider final approval of
the T2A adoption after the tenns and conditions associated with line sharing are
clearly delineated and fully implemented by SWBT making available line sharing
under the same terms and conditions to CLECs.

IV. CONCLUSION

Tne Commission should suspend SBC Advanced Solutions, Inc.' s use of the T2A for

interconnectionwith Southwestern Bell Telephone Company until such time as SBC ASI and SWBT

file the complete terms and conditions asso_ciated with line sharing, and make those available on a

pick and choose basis to all carriers.

9



WHEREFORE PREl\.1ISES CONSIDERED, the DSL CLECs respectfully request that SBC

ASI's adoption ofthe T2A be suspended until such time as the issues raised in this Opposition can

be fully addressed, and nondiscriminatory terms and conditions fully implemented, and for such

:furt:4er relief to which they show themselves to be entitled.

Respectfully submitted,

Stephen P. Bowen
Blumenfeld & Cohen
4 Embarcadero Center, Suite 1170
San Francisco, California 94111
Telephone: (415) 394-7500
Facsimi1e:(415) 394-7505

S:MITH, MAJCHER & MUDGE, L.L.P.
816 Congress Avenue, Suite 1270
Austin, Texas 78701
(512) 322-9044
(512) 322-9020 (facsimile)

BY~~~~Dineen J. Majc~
State Bar No. 12851236

ATTORNEYS FOR RHYTHlv1S LINKS, INC.

10



CHRISTINE MAILLOUX
Assistant General COWlSel-Regulatory
NorthPoint Communications, Inc.
303 2T1d Street
San Francisco, CA 94107
(415) 365-7576 (voice)
(415) 403-4004 (fax)

SMITH, IvWCHER & MUDGE, L.L.P.
816 Congress Avenue, Suite 1270
Austin, Texas 78701
(512) 322-9044
(512) 322-9020 telecopier)

ATTORNEYS FOR NORTHPOINT
COM1v.ITJNICATIONS, INC.

Christopher V. Goodpastor, Esq.
Covad. Communications Company
9600 Great Hills, Suite 150W
Austin, Texas 78759
(512) 502-1713
(408) 818-7501 (telecopier)

By: ~
Christopher Goodpastor, Esq. ~~W
State BarNo. 00791991 -0 V

ATTORNEYS FORCOVAD
CONfMUNICATIONS COMPANY
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy ofthe foregoing document was served on the counsel
ofrecord via hand-delivery, first-class mail, or telecopier this !£f{day ofJanuary, 2000.

Mr. Robert J. Hearon, Jr.
Graves, Dougherty, Hearon & Moody
A Professional Corporation
515 Congress Avenue, Suite 2300
P.O. Box 98
Austin, Texas 78767-0098
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Ms. April RodeW!..ld-FQIlt, aq.
Paci:tic Telesis Grou'O
26CO Carmnc Ramon.2W~
Sa:! Ran:cn, CA 94$33

ATTACHMENT A
- ...._-_..-... .....~

~
COVAD
~-

A1"::i1 21. 1999

-'

.'

.A:::ny Wa.".O"Qr.e:, Es~.
Southwestern Bell Te!ephol1e CDt::19:my
One Bell c..--atral
800 N. E3rve;r. Room :310
OIdahoo.a. C[ry. Or: i3102

As you :<:00;:;, !I::!Ogt CCIlS'~ in C3.Iifc::lia and T~xas nave SBC (p!cinc 3e11 U1
C:ilii'C!:',u and So~w~r.e:=. Bell b Tex.e.s) ::-olog voic~ s,~nic:. C:::vad is res~~g ~e

rignr to FOv'.sion itS hi~-~ ADSL data s~ti~e over:he rosting UIlUSed. high
fr::quer:cy pon:cn of the ~:::le Iocp over wi:!ic::' sac provic:.::s :Is analog yoLe: JC.-:c:.
Bech SBC c~aniesC~le:u:lyprovisicn cheir 01,%/'(l ADSL data. servic~ in this f3Sl:ion.
P!ease Let me !Q:cw by this 1'uesc...ry, AprJ 27, 1$99 ifSBC will~ to COvaC.~5~

'7

JN~L----
.:...;.-' 

Dhxuv E::'c~I:a

&ec~tive Vic: President & Gend Ccunsel

2J:lC Centl':l E!:xpr.~~ • !=l"Itc c.~rt:l. CA 9~0.50

Phone 4CS 644-7SCO • ~ 4Ca c~7S0 1 • hm>://~.c::'oIt;.d.~



'"",

F.~ (408) 844-7501

April 26, 1999

Dhtuv Xhazm.a.
Vice President & C-eneral. Co1.:D5cl
Covad Comnr..micatiaos Company
2330 Central Expr-...ssway
Santa Clan, Cal.ifornia 95050

Dear Dw..lV:

Sout...'"=:II:::::.a<aT~
Cot!leilCe:a::!
iIXlN..!"Ar'l!:7il.a:::.Sl0
OkIab::zr.4Orr. C! ~IQi
l'!:loce'~~-C-:;>4
FlIXo(lJ~m:

3,'l1l;):~

On bebalf of Southwesoet.:l Bell Telephone Cocpany (IrS~-:eT")7 this is b ~~a:l3e to
your April 22, 1999 let'.e! ~estin.g the righI far Q)vad "to provision its hi~·5peed

ADS!. da!as~~ eve::b.e existing unu:sed h:i~ frequency ~0Il of the same loop aver
which (SWB'TI provides its analog voi<::e semc~." You allege that'SWBr C'.ltte:ltly
pro-visions rQ own ADSL daut senice in this fa.sh£0'0. Finally. you demanded a.~e
by Tuesday, Apr;j 22, 1999, a.cM.sing whether SWBT will agree to such.rc~. Given
the fact !hat your lette:' was ;lOC faxed to my offi~ until after the close of ot!Siness on
T.au:rsday, April 22, I can only assume tr..a! you i:m:=:lded to demand a re:;pollSe by
Tuesday, Aoril21:..
!:r. atr.,r <:vent. tI'Us i.s to advi:!e you that S"iVBT is net amenable to your proP\lsal. A.s you
proeably 1c:low, th~ California. P...1blic Utilities Commission, in th.: PDO Arbit:'ation, t

explicitly found that S","Brs a.ffilia:te, PaC:.iic Bell, could not be compelled to make
available as a separate unbundled network element a portion of the capacity of a local
leap whkh Pacific Bell was Cu.rre:ltly using to provide voice communications 0:::: othe:
s:::vic~ to its owo end user/customer. Like CoYad's ~oest now, that dis:p~ar~ as a
:'escl~ or PDO's requ....~ that P~iDc Bell zn.akt g;-...-ailabie a portion of the e:cisting local
loop co allow PD~ to provide high-speed DSL serlice.

; See :m ~C' Matt:: of~ P=C1ia: or PDO Commtmi~ l::c. ~ Arb~~ to Scd:Un~ 0.£ the
liedc:rsU T&~CClI:nl:U'tllUGttiCDS •.l,J:t at lS% to EstabIisi1 !m i _..~= A,;r== wit!:~ l';ll; .?"Jb~

r:'l1itiesC~of::'~ S".::1:' oiDlifumia; AppaCOUkm 9!-06-0j2,



Dbr".1v KhaIma
.~ril2~ 1999
Page Two

-
In addition. the FCC w::::ntiy issued a Furthc:r Notice of Proposed RuIemaking w:hich
addresses the issue of whether "line sha:rln.Z' between two diff~ providm should~
required.2 'The t:mt n~ aha.~.n.g." as used m the Advlme--rl Ser<Jices NPR..~ refi:Is to
"whether two di:ffi:rcnt s=:-ricc providct:s should bo allowed to offer scrviCC3 over th~

same line, with each provider un1jzing differ:nt frequencies to tramlport~ or data.
over that line." Thus, wbile this issu2 19 curren:tly subject to comment before the FCC, it
is SWBT's position that it should not be ~ompell~ ttl abarc lines with its campetiroIs d:uc
to a host of operational issues t1utt would a:ris.: as a. result.

Until such time as the FCC's cutreItt rnlemaki.:lg has be= comp1c:e~FCC Rulr; :51.309,
adop1:erl by the FCC in its First Report and Order. remains in effect and will coclim:ze to
gove.."n the use of U!lbw1lled network el~ts. T.o.at Rule c:xpressly provides "(C) [aJ
telecommunications eatrie:- purchasing access to an unimndled nctwoI:k iacility is =.l:ltitkd
'to ~lusive use oft:b& facHr.:.· .... lIJ Th::'.:for~ SWBT i.s -;u::ntly ur.-de! no obligation to

allow Covad to provision its high"speed ADSL data service over the same !oop SWBT
pt'O,ides its analog voice sen--ice.

Finally. Covad's proposal Ls clearly di.ffi::rent from the maIllle.t' in wltici1 S'?!'"BT C'J.I'!'ently
provisions its ta:riffed ADSL s.::rvice since S'lW'13Ts provision of such servi.c~ dces not
bvotve lin~ sb.aring by !Wo carn~. In the ca.<:e of SWBT's .WSL Ser"ric~ SWBT
controls the loop, the ele.ctro!li~ plact:d OIl the loop as well as all installation and
rr.ainre::Hm~ cft!:: loop and ~.w:.t.cd fuclliti:s i.:S::U fer beth "Voi~.: and data t:affic.

Yours very truly,

Akw
A..W!R.WAG~

, Sa:! ~laymer.r oj'Wfn!!I1".e &o-J~ Offen),g Ativtmt:ed T~mlP7ict:J:tMf CopaiJifity, CC Dod:et No. 91·147,
F:r.rt Rc-.,tI:'t;md Old« and Ft!Ttbel' ~«iC4 ofP:-ope:!ed Rn~=3lcio'" FCC 99..c3 (rei Mud:. 31. 1999). !':mJ~
92-L07 (AdY'al:l.C:::d Servic:s NPRM)..

~ Su In the Matter of!:mplt:mmtatioll of the LQC:l./ Compem:!oll ProviSions in meT~Act of 1996,
Fim R--port lind Oni=r, CC Ooc!=~= 96-91~ 9~·t~, FCC 96-315 (Il:!. A1:plt 3, 19%)~~ and
Order), Appendix:a "Yll13t Rllles· u E-17. See lllso?=~ ;lJ~: PlI3t~ and Ort!c'.

.. h
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Chris!ccher V. Goodpaster
Reglonal Counsel

"ao G,ut HilEz T~11 SUIte I SOW .....,Stln. TX 787S'

w .> 'olIII'WW~co~c;.com

T> 512.501.3000

F > SI:2.HJ.27St

cfll'eCt dia/; (:f2) 5CZ·~71:l
email: cgoodlliS@c::vad.:::m

November 18. 1999

Ms..~.my Wagner
Southwestern BeU Telephone
One Bell Central
300 N. Harvey, Room 3l 0
Oklahoma City, OK 75102

Mr. Thomas Powell
SNET. Inc.
530 Pres;:on Ave.
Meriden, CT 06..J.50

Via Facsimile and US Mail

na Emaii and US-',fail

Re: ADSL - Req".l.es!jor new unbtmdlec! net-Nork element

Dear Yfs. Wagne: and :Jr. Powell:

P~suant to section 25 I(c)(3)! and or!:e:- provisions of the Cor::ununicatio:s .':"c: of
1934, as amended. Cavae. Communications Company, on behalf afitseLf and its aEliate,
DIEC.A• Communic:itiom. Inc., hereby requesu :rom Southwestern Ben 7e~:phone

Cornpa..,y ('"s'I,v"BT') and S),ffiT, Inc. immediate access to the high frequency por.ion of
the loop as an unbundled network _ejemen~ (t.,",);""E). Tae Federal Communications
Commission. in an order acopted today in CC Docket Nos. 98-147 and 96-98, required
incumbent LEes to provid;: unbundled .access to the high frequency portion of the loop,
also knOW:1 as line sharing, upon request fror:: a ca~er. This request is made pt:..~~a!:t to
today's FCC decision.

We encourage S\VBT and SNET to make ~his new LTNE available to us as soon as
possible, and we look forv:ard to positive discussions ar:d impiementation ofs\:ch access
with yoa in the immediate future. Nothing in this request shall be construed as a waiver
of our claims related to previous deniaLs of such access to Covad and its affiliates by SBC
Communications, Inc., S\VBT. SNET orany of their affiliates.

147 U.S.C. § 2S 1(c)(3}.

.. ~J.....
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November 18. 1999
Page 2

Please contact me as soon as possible to set up a time to begin our discussions.

Very truly yours,

Cc: Ms. Patricia Hogue
Lead Negotiator, Local Provider Account Tea.."=l
Southwestern Bell Telephone
Four Bell Plaza, 7mFloor
Dallas, Texas 75202-5398

, 7
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@ Southwestern Bell

FAX: (419) 818-5568

November 19, 1999

Christopher V. Goodpastor
Regional Counsel
Covad Communications Company
9600 Great Hills Trail
Suite 150 W
Austin, Texas 78759

Dear ?vIr. Goodpastor:

Amy R. \'Y:t!11cr
xmurCouzU<"l

Sot1tlnV~'llIlcllTd~
One IkU c::-.:.v
SXli'l.I~.P"''''",51O
Okl"holr.il dJY, OK. i:ila:!
!'hOl1~ -lQ5 21i~~
F".... 1G5!55 ;m
r::..M.:uI:il'\~~

This is in response to your November 18, 1999 letter requesting that Southwestern
Bell Telephone Company ("SVVl3T") and SNET, !:ne. provide Covad with
"immediate access to the high frequency portion of the loop as an unbundled
net\l,'ork ~lement (u1'-i""E)."

Irl your letter, you state that the FCC, in an order adopted yesterday in CC Docker
Nos. 98-147 and 96-98, required inc'umbent LEes to provide unbundled acc~s to
the high frequency portion of the loop, also k..."1own as line sharing, upon request
from a carrier. You also note that your request is being made pursua."1t to the
FCC's decision.

As I am sure you are aware, the FCC's Advanced Services Third Report and Order
adopted yesterday by the FCC has not yet been issued. Rather, the FCC has only
issued a press release which indicated that it has adopted rules to piomote
competition for advanced services, by directing local telephone companies to
share their telephone Lines with providers of high speed Internet access and other
data services. The FCC also noted that the Order pennits competitive c:m:iers to
obtain access to the high-frequency portion of the local loop from the incumbent
LEes over which the incumbent LEC provides voice services.
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Christopher V. Goodpastor
November 19, 1999
Page Two

It is our understanding the FCC has determined that unbundling of the upper
portion of the loop frequency-line sharing, can be implemented in up to 180 days
and that the 180 day clock wil1 not begin until the Order is effective (30 days after
publication ofsuch Order in the Federal Register).

This represents a change in poncy which had previously been embraced by
regulators. As you know, the California PubUc Utilities Commission, in the PD~
.Arbitration I, previousLy found that Pacific Ben could not be compelled to make
available as a separate 1.lllbundled network element a portion of the capacity of a
local loop which Pacific Bell was currently using to provide voice
communications or other services to its own end user/customer.

ConsequentLy, we would like the opportu..Tliry to receive and evaluate the Order
before we commence negotiations regarding line sharing. Upon completion of our
review and evaluation, we would be happy to discuss these issues fufT.her with
Cavad.

In the meantime, however, Cavad contL.'1.ues to have the appommity under the
SBelAmeritech Merger Conditions to avail itself of the 50 percent discount off the
lowest monthly recurri."lg charge and 50 percent off the lowest non·recurring line
or service connection 6arge then effective (as more specifically set forth 1<'1 such
Conditions) in those geographic areas where the SBC/Ameritech incumbent LEe
pro-..ides Interim Line Sharing to a separate Advanced Services Affiliate. Covad
also continues to have the ability to maximize the revenue derived from the use of
a "line" by buying a UNE loop andusing the data pa..'1: of the spectr..lffi 10 provide
DSL se:vice and the voice spec~m to provide voice telephony and related
ser'';1ces.

1 See In (he Matter ofrJre Petition ofPDO Comm-unicalrons, lr.c. for ArbItration Pursuan! co Section 252 of
(he Federal TeleccmmumcatioflS ..Ie: of1996 (0 Establish an IntercoftlU!cllon Agreement with Pacific Bell;
Public Utilities Commission of the St:l:e of California; Appli::arion 98-06-052.
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Oc.:lnb~r 28, 1999

Mr. Eric H. Geis
Vie:: President-Nation'll De::loymcnt
Rhythms L:nk.'l Inc.
6933 South. Revere P<UkWlly
Englewood, Colcr~co 80112-3931

John T. St:mkey
Vi"" n-c.ld,,:>t
lndu3tl"T:-or ~r\<:c~,

sec Tc!ccar.::nunk.liCII:3, t.'1C.
S7tl n.'nl SW"I.l\Aom 114
Su. F'rmciJQ), ~lir'U':lla O~101

l'hane 415 5~2-mlO

r~x 415 ~1~U5

Advance Copy v/~ Facsfrmle.
Oriqini1lletter To Eollow Via u.s. Mdil.

Rcauc:st for L:~e Sharin~

De::l.r F.rie:

This is in response to your OCLober 21 ,-1999 l~t!c: demending a response to ACT's
reqt.::::sl for SWBT to ir::l:'lcdi~tc1y provide line scaring to Rhythms in Tex<lS by
October 28, 1999. \I,:C ~;so :lote: that you:- lel!.e, i::dicated that it was sant via :lcsidlc
::md via l7.S. M:!.il. r=: f'l;;~, we did not recei.... e suc:t letter via either method. !nst~d, such
letter was sent vi .. F::':'::~:.! E;(Fress and was ~ot received by SW13T until October 17,
1999.

As I am SlJ:'~ YO~l are awar-=, the: FCC curre:ltLy hilS pending a Further Notice ofP.o~osed

Rukm<uing in which ic is considc:rin~ whc:!he: "line sharing" between two dlffe:el1:
providers should b~ required. J Until such :l decision is rendered, our position ra~a!.ns
th...~ W~ ShOllld not be c:lr::;;eEed. to sr.nre l:nes 'Nitb our ccnpctitol'S pending resolution of
0pc::l:~on"lissues tI1Zli: a~$:;: o.~ a res"ult of :H~::~-• .;1:a.rlng. At 1c:2.St on~ state: ag-e::::y
rc;ulating SDC's te1e?:...o..e subsic.iuics- has expressly upheld SBC's position t='at line
sharing .shaull! not be ~~ql.:ired.

Also, FCC Rule 51.309, "-der-ted by the fCC in its First Report and Order, rC::1.lir..s in
effect and will continl.:e to govern the usc of unbundled network elements. That Rul~
expressly provid~s: "Cc) (il] relccomn:::.uni::a:ions e~ierpu:::~:.si::~ .acceS3 ~:: :.::
unbu:;.dled network f:l.dily is entitled to exclusive use of that facility., .:r:
Thc;::fore, mand...tory lir.c sh:uin:; ,"'..ouid be con~ry to the govet7ling ;u!cs.

-
I Sec Dc{'lnymcnt 0/ Wir;,lim: Srt.-Vi,;C3 Offi"in~ A cw:r.cad T~/acomm:l1'Iicalion.sCapability. CC l:loeket No.
!n-141. First Report ;Inc: Order :1M.! Further Nock.= ::l f P::O?::ls'=li Rulemal<:inl:. fee 99·48 (r~l. Marcil 31,
1999), Paragrllph n-lO; (Ac:van::d Services NPR:-"f).

1 Sec In (he Jo.,laltrv :J[ Inr;:cmM((:rir:m ofthe l.(leal (;omp:ti!iru: F'rovi:rialU of the Tel.:communicafians Act
n/ /996. First Repor.: ar:c Ort!..~. CC Docie.:: No~. ;:;6-98 and 05-18S, FCC 06-325 (reL i\U:;u5t 8. 1996)
(Firsr R=?or'; O1ml Order), i\ppcnJix B "fin:ll Rules" O1.t B·li. Sec alIa Paragraph 385, Fi~t Report ilnc:
Order.
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Mr. Eric H. Gels -2- October 28, 1999

J
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. In <lny ~ ....e:'lt, purSU:l1'lt to t::: SBC/Amerilech Me:,ger Conditions, recently approved by
the FCC j

• SBC/Aocrite::!l has commjlt~d to pro....-ide "virtUal" line sharing until 1me
shilrin£ is found to be tccr_~icaJly feo.siblc by the FCC, placin~ Rhythms in tl:e samt:
economIc position ;;lS thoug~ ic were actuaUy lir.e sharir.:;. Thcs~ Merger Cortdil;ons,
which were approved by t!:'c FCC. state that sa C/.A..meritech may provitie Jnleri~ Line
Sharing to ;J. separate Advo:.ccd Services Afiiliate on an n::c{usive basis pursuant to the
terms and condItions Set {oill in such Conditions. However, where thl! S8CfArnc:lrcch
incumbent LEC provides rnterim Line Sharing to OJ. separatlil Advanced Services ~\ffill~tcT

the incumbent LEe ....111 chiUge unaffiliated pro ....idcrs of Advanced Services the
Surro~~cc Linc Sh:ring charges for use ofa.."l. l.111bu::.C:lcd Loca! loop in t."'c same
gcogr::J.phic o.rC<l <lS mor:: specifically described in such Conditions. The: Merger
Ccnditior.s state that the Surrogate Line Shari.n~ Char;es shall be 50-percen.t of-..1".e Lowest
rnonchty recurring char;;c. 5a pe~ent ofthe lowest non-recurring line or se:Vtce
conn~c:ion char!;c, and 100 percent of the rowest non-recurring service oreer ena:gc fer
the unbundled lc:~l loof- ,:-:en ~rrective th:lt have been. established by the S'tar:
corn..rnission pursuant to Section 252(d)(l) cftb.c ACL

Finally, Rhythms hns the Sllme abIlity as Sl3C to r::~irnizc the:: revenue dedve~ ::-om the
~IS': of a ··lin.e" by h:yLr!g ~ UNE loop and \:Sing t.he data t'art of the spectrum to :=:ovide
DSL Service and the vo!e: spectrJm to provide voice tefephony 'l..,c! relatee sc:v:c::s.

J::: ric , Lr. the future, we w::lciJ. request that you 0>':::;1::: S\\tTIT the cou.,>tesy of "at!owing"
us mor:: thll1i om: ili:.y to r;spcnd to a lc:tter.

Th.tr.k you fo' your assi:~l~ce.

~k(
John T. SUnkey
Vict: P:::'.~lc.ient-Ind~stry:,t~:kets

: Sec I" n: /1f'Jl'lic(1ti"".1 a/Am1!l'i!cciT Ca,l'. TUTmf~rQ" al1d sac: CeJl7Tmrm;catioll;r llle. TI'::r.rjirrct1. far
Cans<::nt r", '''an.ifer COllir,,1 ",/Cor"',ralimLf noidint: Cammi:JioJr Lir:~lse.. and Lim!$ 1'~.1Ucr.r reo Sc~I"n.f

1/4 andJ!O(d) o/rircCCTlnflfurric:Jliun.1Ac/antrrarr.s 5. 22. 24.25.61.90. 9Janr1101 ojfkCohtl/1iuion'l
Ru{C$. Mcmorl1l'luum Opini(ln <InC Ordcr. CC Dud:c~ ~c. 93-141 (re!. Octcocr a, 1999).

>._-_., ~-------------------------------------



Schedule No, A01
General Ser;ice Agreement

Contrac:~o.989965

Novemoer 23, 1999
Page Lof2

SERVICES: INTERIM LINE SHARING

The rollowing prO'l,isions shall apply to InterimLine Sh:!ri."'1g (the "ServIce") furnished to SBC ..:l..dvanced
Solutions. Inc, ("'Buyer") by Southwestern BellTelephone Company ("Seller") pursuantto u"-:is Schedule
and tne General Services Agreeme:lt (the ·'Agreement") to '..-hICh it is attached and ofwhic~ 1. forms a
par1:

Section 1. SCOPE OF SERVICES

Ser;ices covered under this Schedule shall consist of those functions performed by Selle:- as ~e:eafter

speca:cally described below and in individual Pricing Addenda attached hereto.

Sot.:::;'western Bell Telephone Compar.y shall provide l:1te:'in line sharing capability (Line Sna::ng) to

ASI on an exclusive basis in accorcance with the Fede:oal Cor:ununications CommiSSIon's :,[e:-ge:
Cor::c1!ions in CC Docket No. 98-!·H ()Ierger Condinor:s), ?ursus.nt to the follow terms ar.c ;;ondinons:

Tne ?::':"'les unde:stand that Southweste:n Bell T~lephor:eCon:pany may provide Lme Sha::::g .0 ASI
'.VIt::::: a certain geographic area :0, me provision of Ac-;anced Services actlvated prior co ~:e :lrne rhat
Ime s;:anng is provided to ur.affiltai:eC. providers '-of Acivc.:1ced Services ""ith the same geog:-~;,r.lcarea,
Ac:.';a::ced SerVIces as used here]!: is as defined in the :Yle:ge: Conditions.

SOt.:t~'...'estern Bell Telephone Cor.:?a."1y shall provide _~.SI ',;;;irn such Line Shanng in rhose :=.sr.:.nces
·.....he,e: 1) Southwestern Ben Teiephone Company is able to provision the Adva,.,ced Sc:n-:ce o\'er the
same loop that Southwestern Ben Tdephone Company is :.lS~ng to provide voice grade se:'\"!ces. a that
re:.::s ,5 der:ned In the ::Vlerg~;Cor:Cirions. on eirher a re:aLl or wholesale basIS, alid (:) rl::e .,;,cv:u:ced
Se,;lce fits within the spec:ni m:q as described.in the ::on-overlapping option contained in .';"'\:"5I
st2.::ca:d T1A13-1998, as that standlrd evolves from ti::1e to time and is used by South"\es~e::iSell
Tele?r:one Company,

b e:!.c:: instance the Telco pro,·ides such Line Sharing to AS1, the Telco shall charge .-\.SI a
Surrogate Line Sharing Charge \vhich shall s shall be fifty (50) percent of the lowest monthly
recurring charge, fifty (50) percent of the [ow'est non-recuning line or service connection charge,

and 100 percent of the 10\vest service order charges (i.e. there is no discount for non-re::urr.ng
charges), for the unbundled local loop then effective thaI have been established by the relevant

state commission pursuant to 47 U.s.c. §252(d)( I). Surrogate Line Sharing Charges shall not
apply retroactively to charges for Line Sharing incurred prior to the effective date of the
Surrogate Line Sharing Charges, out '.vill apply to charges incurred after the effecti\·e date of the
Surrogate Line Sharing Charge for both i) recurring charges for qualifying loops in-service, and
ii) recurring and non-recUl7ing charges for new installations of qualifying loops. In order to be
entitled to the Surrogate Line Sharing Charge?; howe'/er, ASI must first certify to the Telco that
it is not providing voice grade seI"vice in conjunction with Advanced Services over the broadband
ch<!I1.o"1eI.

- ."\



Schedule No. AOI
General Service Agreement

Contract No. 989965
November 23, 1999

Page 2 of2

Secrion 2. PRlCE

Buyer agrees to pay for the Services provided by Seller in accordance with the fee schedule set forth in
the Pricmg Addendum attached hereto and by reference made a part hereof.

SECTION 3. TERMS

ThlS Schedute W111 cover the period from 10 business days following the Ameritech Merger Order, and
vl.·llI continue thereafter lU1til canceled by either party, as provided in the Agreement.

Section 4. LIl\-IITATION OF Ll~BILITY

SOCTHWESTE&'l' BELL TELEPHONE COMPA1"r \vlLL NOT BE LIABLE FOR A:.'r't:
D:CIDBiTAL, CONSEQUENTLAJ... SPECIALOR l1'J"DIRECT DAlYfAGES, WHETIIER ARISING
OL1 OF BREACH OF WA.RRA..t'.jlY. BREACH OF COi\llR..A.CT, NEGLIGENCE, STRICT
LL.;BILITY OR 01EERWISE, AITRIBtJTABtE TO OR RESULTING FROM ITS PERFOR..~~CE

HEREt.JNDER. L'1 no event WIll South.western Bell Telephone Company's liability for
damages caused by its failure to supply material or perform sertices in a proper or timely manner exceed
the amount paId by Buyer to Seller for such materials or services.

IN \VITh'ESS "v"HEREOF, the par-Ies have caused this Schedule to be executed, in duplicate, by their
duly authorized representative as of the dates setforth below.

:--;othmg herein shall be construed to supercede the separate Advanced Solutions A.ffiliare sunset
provlsions or the sunset provisions set forth in the merger conditions.

Karol Swei~er......

SELLER:
Southwestern Bell Telephone Company

By:-------------..;;;.....-

BeYER:
SBC Advanced Solutions, Inc.

By:

Name:

Title:

Date:

Title:--------------=--
Date:

Exec. Dir. - Finance


