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employees of even that lower eeiliDr.
AccordiD, to former FCC ChairmaD Fowl
er, this "severe reduction of Olu staffiD,
level. if allowed to contiDue, will limit Olu

ability to meet the demandl of our ever
increasinr workload ill a timely and rnpoD
sive manner." Testimony before Subcom
mittee on Commerce, Jlatiee, State. the
Judic:iary, and Related Alencies. U.s.
HOlae Committee on Appropriations, Feb
ruary 18, 1987, at 2-3.

B. Croo-S1I.bftdimtitnl
The Court will now examine ill more d.

tail current rerulationa relied upon by
thOle who claim that there baa beeD a
c:han,. and who, on that buiI, adYocate
removal of the restric:tiona. ThiI gamin..

tion ia c:ondue:ted UDder two hadin..: re,
ulations desiped to deal with improper
croaHubiidization; and replatioaa d.
siped to preveDt dilcrimiDatory iDtIrcoD
neetioD. AI will be sea mft'a, DODe of
these rerulationa prcmdel support for the
cauae of remOftl, for ODe of two NUOna:
(1) the partic:uJar rtpJadoa predates the
dec:ree and tbu had &ddreIMd the prob
lema OD paper, but auueceufuDJ, for

\

' many, maDy yean; or (2) the repJation
"" does DOt yet Gilt ill effectift form bat iI

.,only on the drawiDr bae.rda.
1. o.ur.l

The e1"OIHvbeidizatloD problem it u
ac:ute now u it .,.. wu. The Baber
Report.~ Oil the IUbject of CI'OIH1lbl"
dization that (1) .....c, to DiDety percent
of the COIta 11DderI)iDc the iDwueMn,e

.. '!hi eo-n..... ncaIIJ ..'m'...... em.
audhDn. c:oaIpI'tIIDt 0DI1UIlUl cam. ill ill Com
1lIOII CarriIr -...a.

.. 1t8paft. 3M. us. 6.M, 9.7".9. 10.22,
11.1" l2.t .. 1110. • c _.. to __ of
me ...... CGa!puI'" me Hubir ILIpaft bu
c:oacIudIII dill =- .1Id)' COIICIInI .. DOC
weiIbrJ. .... ........ Arfenttc Cr II aI 7.
Wba& Dr. RubIr ......, Slid _ dill 'CNIIo
subIidJ dIrauP me __ of r_lIfa. &ba&
an ,. iahInadJ to and
loIIII'tpIIsect D,.... II to fairiy......,01.............., ..
~ tbaa an coma'DD to cwo~ of opa"
adoDI an aDOCMr IIIoIIW au:inJJ. 17II,.,.u..
tOl'1"" til,..,.., caar ..,MIl
~ ....- II til JW .:IJIt MIl
ofrM t1sr• .,.~~•...., if IlOl~
GJJ, requintI ., tWiow ,.,..,,,., 1JodI&. Hu-

accesa c:harIe- .... joint aDd c:ommon; (2)

the list of information proV'ider COlti that
mi,ht overlap with uehan,. operatinr ex·
ehanre coati ia lon, and C1"DIHUbiidization
opportUnities are extenaive; (3) there are
subltantial croeHubiidizatioD· opportuni
tiel in the YelloW' Pares provision; (4)

more thaD ha1f the coati of a VSR service
bureau (exducliDr network uaare COItI) are
at leut potentially shiftable; (5) seventy
pereeat of e1eetroDic maiJ COIti are poten·
tially shiftable; (6) forty-four to seventy·
eirht pereent of .leetroDie credit c:ard
trI.nIaetion ..me. are potentially shifta
ble; and (7) MY.nty to ninety percent of
alarm ..me. ca.ta are hilhly IUlClptible
to mi..lloeation.- What chaD,.. have gc.

eurncl from the litution revealed by th.
trial record haft btu toward the tmtenee
of mon problema ill repJatory oversirht
rather tbu fenr.

It it iDt:riDaicIlIy dittJcaJt for a relatively
.mallll'Oap at rep.Iaton to pnYInt croll

.ubeictiatioD witbiD NYIft1 multi-bDlion
dollar endtiel, putieaJarIy it the entities
are u compla iDttrDaDy ud u ftaetuat
in, orpoDiJaciollally u the Rqional Com
pe.njeI. Not oaJy doll each of tbeM com
paDies, u DOtICI, repr..nt a complicated .
mix hetw.. replated aad UJIftI'llated at
filiatel and operationa, bat the produeta.
too, 1eDd tIlem.NJYII euiJy to IUCb a prac
tice. AI Dr. Bu. obIened, ••... Npla
tory requ.inmata that £BeIIouJ Compa
nies] buy eqaipmat compecitinly crumble
qWekly W'bIII the prodact beiDI purc:hued

.. Iapon • .1.SJ (61... b,eft 8dded). I'roieuor
H'IIl'Mn, _ ---' nuIDId bJ AT • T ill ill
Uri Met wbo ..q, ~I'II hdI·
ic T__ coaa tbiI caDCIucfoII. but be iI
able to do • ..., bJ iparillldal a-. of cbe
IOWftUDIDI'I .. &be prMM AT. T UdpIIODo
AffWmt 01 J." ~ H. zn .rw.... to Moo
doD 01 P.dfte T.... aro.. ,.. w.. III the
UDe of Je"'_ a-taIou. SImiIIrIJ. &be
opiDioD of Brum L tbII .... un..
poaIioD is pro c~ IIIII"Idd.. me circwD-
IIaDC* bIN (AIIIdntI of Intdwd to t1
5 W• ..,., M ~am "",TIb 12. pp.
15-19) is boda ... IDd h ~mc.

the COfttr'U7 coaduIioD rnc c bJ &be. Coun
whea tbt judI'""' wu Cuel when chcu
BeJJ 5,...'. IDOdoIl to cIiIaalII .. cleDied).
thai i. tbt law of me cue.



572 .13 FEDEltAJ. SUPPLEMENT

is tee:hnieally complex and readily differeD
tiar.ed." Huber Report at 14.13.

AD additional problem arises from the
larre disparity in size between the two
typeS of affiliates. A subtidy that may be
vital to the operadou of a rela~.ly smaD.
unrerulated 'Dtity operatinr ill the compee
itive marketplace. is likely to be impoe.ible
to deteCt OD the boob of the Jarrer. rep
iated (telephou) 'Dtity. Huber Report at
16.23. And of course it is to the boob of
the recuJated affiliate that replaton
would be loom,.-

2. JDiftt COlt 0rUr
M diIeuued aboY•• prniou replatol'1

prorrama did Dot sueeeed ill pnftntillr
croeHubaidizatioD in the BeD S,wt.em with
itl f~ lea camplicatlel ud .. obIcve
st:r'Uetu.re. There. 0D1J one FCC
rerulatioD of &Il1 sipiftclDeI"to with
thia subjeet DOW.- the IHIlJId loirt' Cod
order." It is said to .. the parpaM of tbiI

.. Amerit-=b ...... dill eM ItdfI:IDw II held
ill cbIct bJ tbI ..,.,1_ ....
~ ..-- to 1roW _, ,
aDd IIII&Il __ ......., ,... below t:Jtl&'

ComrnentJ at 32 Do 24. 11IIn""" fa _
sucb PI I 11ft. 1dl. '"- 1M
SCale rlln"ron ad odIIn to
mar viIibIe ad ....erful .. .. • .,.,
area of &be CGUDII7. it Is 1M c...,...
Di. tba&. bJ IIpcJ froID dII I, em .....
iDbIrilllll tbI ........ ,.....,.. wee ..

.. n. poId""" fII a_ ••1' He Is fII
parricuJar.. • • ..., = __ willi
hiP r-.rda IIId ....'11=-. 1M..... poIIibWIJ .. awl •• 5 .,._ ..

~"'''''D''.I ......
a& 17.14: DI'._fIIJ ..
n. riIk fIIeM..c'a .~ _ .. Jllllicullr-
IJ...-'- ......
aDd PBX -_*m IN ...
1WIIi.Il __ _ 1M Id. 01
local ftC _11_ _ JIll KU'w
equip..-me ' D: _
of J &7Ic &6.22.
v. tbI FCC Is _ ..., .r' ill
1"1I',..... &be pra Cl m fII "'I = 0.
..- fII J &74: ......
pan at 14.13; _ .....

.,. s. til c.. ", '.,1 eM T.
pi-.. ".", A••• de" .....it's.. CC
DocbI No. ~111. Pee~

.. It.tport No. DC-723. aa.. No. 12 (De.
caDber 23. 1916) (Nodce fII PrOp III. au Jr.
iDl>.

order to euure that carrien .acared in
both repJated ucl~ ae:tmt:ieI
wiD DOt improperly barda ratepayers or
pill an antieompecitift adftDtap b,. ...
sipiDr coati of WlI"IpJated accma. tD
the replar.ed actirities. Whateftr ma,. ul
timately be .ffec:tiY.n.. of that ord« (6U
i1lfra). it eaDDot, ill any eveDt, IIrYe u a
subatitutl for the deeree restric:tiou 'lOW

beeaue it ia DOt ,.et "".liHd 01' ill force
IJlCI iI Dot scheduled tD become .ffective
until som. tim. Dat ,.ar. it then.

When the Depl.rtmat tIled ita ReportiD
fa.- of the NIDOft1 of 101M of the l'Mtric
tioaa, buecI ill sipi&eat part upon the
JoifI' Cod order. die rcc had DOt ITO

releuecl the tat of the order. aDd the
Depl.rtmat'l caDCluioal with I'IIpeet
tbeNt.o I'NCbecl OD die buiI of an
FCC reJeue.- But eYlIl the rerula-
tioa that ultilllattlJ iuucI iI far from
bliDr ill fiDal fOl"lL-

.. III ill cunaa caaftIundaa. dII JoiIII c.r
.... would pro¥tdIdIII uadla ...... eo.
,..,m. ad Pee 4' ",aI fII tbI ......
., NqUind CM aU~ c -mMl 11_ CIODo
~ to coccha ., CPB • -"'Ond .me.
Ia •ccardaDn wtdl 1M 'Ca'O" 11 .......
1',HIdoD ruJII. ~",,,... 6C.M1
",,,. Col,., 'rim)"'" a."kd

• (s..
oM) Col,...~J, 17 ,.c.c.2d 3M (c....
,...,U1&Ml Dlali.. ). rlull(W.. ". ,Ii"·
..... 14 F.c.c.2d 50(I.) (Con; bW D....
Ji"..... 0rMt. "...1IfJIIIIJIW .. JWa 1M'
....... II F.C,c.2d 512 (1.1) (Col'... 11
,..,.,. .CD ,;1 Ern. 0*). .,,~..-.
c.....,.. ..Ca,c,. i Mr~ ..
~ 6fJ F.2d 191 (D.C.CIr.I9G). ~
461 U.s. 931. leD s.a. 21.. 17 , 14 U .1U
(191.1). ""4 .. ....t"".. ,_ """"",,
FCC ~190 (reJIaId ..., ... 1914),

n. FCC. C..,.,..llrulll. "pl'. IbanIJ
Wore Iht decnt AT. t
..... tbI 0peradJII Ca'fld __..
AT • T dllNl. to pr CIS ad ..
.....~ .., din. rubd.... ..,..
,.. frara dIeir a ,....... I ft-
1'be FCC naIIt1bIuId"'" 10 ' CD., InMa ~....e-ca, IIwIb::t.-rtiC .,aarl II
., ",•• i_ E.tL9"1Ml PI ..
CIIlMW ~ltr5lJ' ., ". ..
~ C........ tS ,.c.c.M III' (l1G)
(~ 0rtW).~ ...-....
..TIL Co. 1/. Jt'C '40 ,.2d • a- CIr.I ).
td/W ..~ CC DocIra No. D-115.
FCC ~Z52. .a. F....... (ltl4) e-JC
........ R~Ji"""'). "'1 .. -.
NonIt A....uu r.h a,.,......_ Mr~ 1/.

Jt'C 172 F.2d 1212 (11Ia car.11IS),

..._ __ _---_.,-, ~.._-_. , ,._-
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M pretendy drafted. the ord.r would
requn each of the Repaal Comp&Dies to
adopt a COlt manual iD accordance with
coat allocation StaDdarda.SI' aDd there
would be rulu for traDIACtioDi with affil.
iatll said to be desiped to protect apinlt
eroll-lub.idization.m Th. Rel'ioD&1 Com
panies had until September 1. 1987 to rll.
their propoled coat allocation manuala.
Thut manua1l will h.reafter each be IU~

jec:t to public commellt aDd lubieqUeDtly to
review by the FCC for tiDal approftl.
BaNd on normal reruJatol'1 1Chedula.
some .ubltaDtiaI period of time wiD .JapM
before thiI procell ia completld, aDd imp'"
m.ntat:icn:l of .uch manua1l U aN approved
will omoaalJ tab lOme adctitioaal time.
FtDally. then iI the deJa, iDberat ill peti
tio. for NCODIiderat:ioD, .. Po 57" i¥'a,
and the nv-preMDt lib1ihoocl of requesta
for judicial reYin.

The problema rib the laiflt CDIt order
do not eDd rib the tizDiDI of ita illUIICI
in ftDal form; thIJ aJIo relate to .ubmDce.
AI .taad aboft, aDd U aperiacI bu
amplJ &bon. c:roIHublidlPtioll it .., to
acbine by f!rIDI appcI ill both replatld
aDd UDftIU.Iatecl ba..... bat ditfIealt to
dNet aDd to NIMCiJ. It npJatioDIaN to

21.. n-. ...... 1ft bald upoa • fully en.
Iri....~_1Ia...,. wtdt .., ...... OIl
dtnCI xdr-01_ _ CMwr!o~ 10
.. ann::t"'UID _ ..

21L ". a daa naIIa would ......
au, dill m r9:IeI die ..
..... CGmpenle" tbIIr ......
.. _ .. boob • __ prtciI • IUdl pricIIc-..'" '...,... 11II Ia.. I' oIallll prklI. au.
,....~ CoaIpMJ to illlIIOIII'IIU".............r. dad. 1M JdIber 01
... aalE CDII • fIiIr __ ftIae. wIdIe ....
II 'w,. IraIa dIIaIe to
dill ....... Ca iIif la, Ieee dad II me
loR' til .. two ftIara s.m. far wbidlm.. 11II prtoe .. to ..

VIlhaIaI .. I: =11« dill CDII IDoctdoe
• ad ..

2a. AI _ 11M , • ClDIftCIIJ poUIII OUI.
..... 01.. .,,' 01.. JICC'. NIaI to die
...... 01 _ .............&11
....... 01"" tbaa pun ..-umtn.... -un I , .., till ........ CompaDI.
OWD ......._If•• CUIIGC .-w U III Ifftc·
1M cbIct. W...,. Uaiall Tn' ...... Compuy
Cam"". J.

bay. &Dy hope of succeu. they must facili
tate .uch detection to the maximum extent
pouibl.. The Joiflt e-e order is Dot likely
to accomplilh thia objeeQv.. To the eon
tzV)'. it comptieac. the proceu of detee
Don by allowiDr each RerioDaJ Company
(1) to adopt. manual different from the
others; (2) to chOOH ita own co.t allocation
ProcedUNI. (3) to Hleet ita own account
anti to review aDd certify the l!W1ual.m
aDd (4) to UN ita own reportiDr <:at.erori••
aDd tII'miDolol1.1U III .bort. th.re will be
DO COIDlDOIl deDomiDator. Additionally, the
rulet wiD apply oDly to interstate services.
whil. much of the Ral'ional Company busi
n... miDcl ud iDwnJated thourh it is. is
teehDicaJly iIItrutate in Dature.214

'rAe CommiliioD bad ita on Iood rea
1001 for adopdq tbia particuJar Iystem.III
aDd the choice of rwrWatol'1 meua is obYi
oUlly • matter for ct.ciIioll by that body.
DOt thiI Court. But the illue betore the
Court iI wbetbIr chaD,. baT' occurred
aiDcI 1984 to~ obIoltcI the liDe of
baaiDeu NlCrictioaa of the decree. To
puI OD that iIAe, the Coart mUit Decet

aariJJ COIIIidIr the .f:fh1c7 of the reruJa
tioal that baft bee 'lIIPItid u one such
lipifitallt cbaDp. It iI cIft&alt to .cape

211. All m- cUff....... 1IId pocalilJ iDconsist·
aa. .... ., bope 01 Ill:IIiftIaI &be kind of
"bInth~CClIIII*tIoDI widell. it II arsued
by IOiDI C.... AmwtIllCb Commema al ~11:
NYNIX Ca"'· "I. a..t: US W.. CoauDeftIl
II 36-17) will .... IIlI:Ic»wpcddw lCdoas ...
ier CO-.:L

214. S. U.s. SprtIII Commema It 30. Ac:cw'all
esadllt. II ,.... tlIlD,'In_ '" dill faa dw
_Com ...." 10 requin nponiJlf U
rtIadw!J dIM II ...monud
&be aU a'''aa 10 ,.. 0I-lDcideD-
f6I' eJqlm_ far up 10 .. ,..,.. 01 ....on
.. CoaapuaJ'• .an,..._C.~tei7
$100 miIIIGD ,..>; 1& NqWnd die
.....nW ,... ,. oaJy one
,... FCC J4U& :' 0rdIr It n 11%.
lIS. 7'7. 1...

211. AI" Ca "'daa ..... (IaiNr 0. lJ«i.
.... FCC 16-564 • , UO .. 225c

We cUd .. pi as _ 10 ,...ertbe • lIWlual
becI..... btU... dial till mIa oIUDr",,·
1aIeeI acd¥tdII .. till orpabIallOuJ sirUc·
NI'I wauW .., wtdt!J froID carrie' to carn·
er. aad ........ IIIU1IIII would not ad..
~ .-ompuI aD poIIIbIe varialion.L
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. I

the coDeluioD that. eyeD if the Jai1" Colt
order were aetua1Jy ill effec:t DOw-which
of coarse it is DOt-it could DOt be reprded
at a more effective rerWatol'1 instrument
with respeet to cro....ubaictization thaD ex
i5ted when the decree restrictiona wen
adopted.'11

A (mal cloud is east upon the Jai1lt CMt
order by the fact that at leut four of the
RerioD&1 Compam.-which incideDtally
rely in thiI Court on the .zilteDel of that
order to support their motionl for reDIG'"
of ODe or more of the dec:rH restrict:iou
have petitioDtd the FCC for NCOD8ideratioD
of the order.'1T CC Docket No. 8&-111, 82
Rad.Jter. (P A F) 181 (118'7).

3. &l/-H",
ID the a_Dee of effeet:iYe rep1atioD

DOW, &Del with like S--peet:a for the future,
th.... II the aua-tioD that NIt__1p II the
aDawer. TIle DeputmeDt of Jutice be
lie•• that the IiDe of baIiHu 1'111:rictioDi
~ DOt nee.aUT ... it repIatIOa II •
sent or DOt partieu.IarIJ ttleet:IYe "'111I,
at leat with I'IIpeet to eq1lip1DlDt mu.
faetan, me.t of the Indin. eampedton
could r8pODd ill IdDd br c:raIH1IbDtiIin.
OD their 0W1L'"

That U'I"JIIlIDt II DOt cmb' ill Itart ucI
fuDdarneDtaJ oppoIitioD to the Depu1..
meDt'. poUt:ioIl for· die "JIll' ,.nod
wbeD the AT. T ..... pacIID, ill the
courta prior to the .., of Jadlmet:; it
a1Io 10MI sieht of the f"wdoD of die 1Dd
trult laWL

There is DOt die aUPt-t NIIOD to COD
elude that Ccxaar-a beHInd tbat 1Dat:rut
violationalhaald be ....... DOt br~
to law, ba& br ,...., Ieif"", ...
sur-. II.. partieu.IarIJ, tIIIrt II DO m-
216. w.... 1hdaa 1 " .... (I., IDY ....

COIIIIuc.ted a....,.,.. .PCC'I daM.
r....-. 1M....... Cc $ zdv' _ .....
fouad dIM -aM fa: II 11_ J~,... ...
w-.tued.to~ IM ......
CAmP'UII- pro,.1) ·n: 2 c:a-. to II>
c.- nI8 ca..-: ria· Ca II • U.

217. ".. pIttII ~ U S
w-. Sou&II--.. ad leD AtI·ntfe Ace
cardIIIc to me Cal , 01 AIMr·
ic:a, ICtUI.Ily * 01 1M IIWII CompIo
aiel baw fUId for r .:, ..tbIc •
IDIIbodoIo&Y tbat would ..., permit •

deDC8 that the la.., the courtl, and the
reruJaton were illtacled by the Coarreu
thate~ the Sherman Act, ad by sue·
eeuive CoalftlHl &Del PreeideDta that ea
dorsed that statute u fundameatal to
Americe eeGDOnUc lite, to be silent speeta
ton at eroeHubiidization battJel betweea
lure corporationa, some of them-like the
Recional Comp&Ditl here-mady· under
ShermaD Act judrmeDt. The CODcreuional
purpose throurhout hu ben to see anti
trult violatioDi remedied ill the eoW'tl un
der the rule of law, Dot tbrourh ordeal by
combat or by aunival of the fittest, or
perhape the leut acnapulou.11t

c. 11Itneoft~

Jut like the rwpJatiou mohinr erou
IUt.idizat:ioll, thole wbich. it II claimed,
wiD Pl'WftDt &c:rimfDatioD ill the iDatalJa.
dOll or maintl!Wlce of iIlteruehID,. tz"&DI

million IiD8 aDd die iIlteeoDDeetion of
tiDeI or eqaipmeDt. IitbIr pndate the de
cree or 11'I DOt ill ftDII form. nUl theN
reraJatioDl, too, ,.. tDdrely to proYide II

sunace apiut I1ICh c:IIIc:rimiIIatlL.

L PGrI"
The ICIDe • appropriataJy .. br the

DeputmeDt of J"'. 1_ dlfeDM of
the dec:ne, u follon:

PartieuJariy ill a Wbn oloPaD1 ciJumjc
iDdut:ry such u Wleea.m 1lllic:ationa,
there is tittle pouibiIftr that rwpJatioD ia
capable of c:IItaIedDc .. pa•••dq the
very .ubtIe forma of diIa jmiMtioa that
wouJd be avaiJabll to tile Joe.. 'l'hua,
enD ...,. it poIIible to pr.cribe in de
tail the appropriate ......1puoameten
of iIltarcoDMCtioD aDdIr c:arrac tech,.

IbifIiaI 01 com",I.. CMI 10 1M ,.,.,.,.~
...., Com....... 54

211. ~.,J__.........u.,
lit.

21'. Tbe SUllIIdoa 2bII 1M law ..... Mw
wtlll pIIlIMl1 me _ ., .... aPnaaI froID
,..,.,ers punuae Ie p.,.,.....1 puIIUc udJ.
111 repa1atIoa as 1UbII.. for 1M ud1ItMI' UDo
rew.d competitiw ..."..... wauJd baw ...
lied DOC only Tbeodon lGa.rNII .... nurma.a·
Amold bw abo Adam Salida ad MIkoa 'ried
maJL
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2. Rqv14tittu Not Y,t Adopud

The propoDlDta ot a remoftl of the re
st:rietioDi conted with IOmewbat more
confidence that the FCCI Computl7' /11
decision III would impede the Rerional
Compuiel' ability to dilc:rimiDate with re
spect to iDterI:oDDeCtion. That deeilion per
mitI the Recional Compu.iel to provide
enhanced servic:et, i .., cenerally lpeakinr,
information MniceI 1M 1ritbout the strue
tural stpIfttioa that ... reqWnd by the
earlier Ctmlf1UUJ' n dedlion. provided that
thOle entitiel comply with newly deY.loped
Comparably Efftc:ieDt IntereoDDtetion
(eEl) 1:1I and Open Network Architeeture

ZM. Noddaa COIIIpU'MIe 10 &he 0.,..... 111
naIIIDaIdDI .............~
equip...~ Dr. HublIr UId die
~oIJ__~ .. 
-tha dliaidoD .........maa in pur.
chain, dIdItoIII '" ,...., Is quite broed.•
Huber ..,.. ••4..1. .4.J7.

2ZS. .C!J ...... die ...... c:ocn,w. '0 01·
fer co enltencrl ..wee proftcIIn. with tome .
uequona. die ~OD fullU'tt
on 1ft unbuacUecl lad II tile lUll price. U .•.

are en.;oy.d '" m- com...... for ltJeir own
equivaJad.....~ /D, lOot F.C.C.2d
Il 1039-63. ICM6-5J.

m. Eva if m- ....,aetfou bid DOW, to...
bow, bIcame more tIfIai", it wouJd DOl ad
VUCII ............ 01111 .."aa-g ." ¥a'7
IIIUdI. Pan 61..DOl .".,. to IIIUI1 ..-rices,
jncJuctl"l privaM am. (10 wIdcb .".,..
imIIeIJ ..,.ew PII'CII'IIt 01 III h.....ud
INIi-. IDOdemt an COIIDeCtId), .. _tal
..... UId .-w data-over.YOicI ..w:.. and il
a1IO fUlllO pnICribe &be II.IINIudI nee eery to
liliian tha& en wUl tfteairiIJ opII'Me III COD

juDaioa wltb daI tl'Mll"i.... MI'YIce to which
il ia collDCr.tld.

u.s. y. WESTERN ELEC. CO.. INC.
Che.67J'...... W (DoD.Co ,.."

10aieaJ conditions. reruJaton would have the Department noted that "the very baslS
to have sufficient foresirht to determine for divestiture ia that the antieompetitive
in advanee the discriminatory potential problems inherent in the joint provision of
inherent in tomorrow's tee:hnololY .,. reruJated monopoly and competitive seme.
Even if it were pollible. moreover. eflee- el are otJan"ll1i# iuoluble... Raponse of
tively to monitor the technical upectS ot the United States to Public Commenta
interconnection in an evolvinr te<:hnolori- (May 20. 1982). Even if the teehnic:al as
cal envlronment, there would remain still peets ot interconnection were susceptible to

more subtle means of d..iscrimination in reruJatory monito~, "there would re
operational activities. such u the timely maiD still more subtle means ot diserimma
provision. maintenanee. teStiDr and res- tion~. opera~oaaJ aetmtie~ such as timely
toration of fac:ilities. In short. the BOC., proV1llOn mamtenance. testmr, and restora
if permitted to enPiI in competitive ae- tion of faei1itiel." ItL The trial evidence
tiviti•• would bave subltantial ability to did., in fact, demonstrate the FCC's Iac:k of
frustrate reruJatory attemptl to prevent suceeu in the enforcement of these rerula-
discriminatory conduet. CODl,ZI1 and neither the Department nor

. any Re(ioaal Company bas pointed to any
Response to PubUe Commentl at 58. dev.lopmenta indieatinr that th... enforce-

The Department of Justice now auertI ment problema could be or bave now been
that the FCC reru1&tioDi that provide the overcome.III

requinmenta for the conneetion of termiDal
equipment to the local network, the 10

called Part 68,- limit the riIk of intercon
neetion d..iscrimination. SH, ..,., Depart
ment of Justice Report at 187-88 Do 379,
163-64.

Relianet by the Depe.rtment on Put 88 is
truly ironic:: tbeH rep)atiou were
adopted in 19'75, 19'71, aDd 1m; they had
become fully operatioDa1lonc befON ctiv...
titun: and, molt notabb', tbe1 WIN the
subjeet of much _dam,. aDd &rpment
adduced by the Depmmat duriDi the trial
of this cue, aD of it dIIiped t.a demon
strate that th'1 .... iDeffeetift. In 1982,

2a 47 c:s.a. t " (1916).



576
(ONA) z:I' requirementL Thae reqmr.
mentl are claimed to have been detiJlled to
eaaure equal ac:cesa to network faeilitiet,zrr
and both the Department of JlJlaee anei the
RegionalCom~ contenei that a Rep....
aJ ~mpany' s ability to dilcrim.iDate wiD be
limited by the "open arehiteetun"
switches. See. e.g., Department of Justice
Report at 17'7 n. 352-

Just u is true of the Joi1&t COlt order,
reliance OD the requirementl of ONA &Dei
eEl is at a minimum premature. At tbiI
jUDetun, ONA is only a udneJopiDr COD

cept," and ufull implemutadoD of ONA iI
MVera! years away."· The ONA plul of
the ReIioD&1 Compujel are DOt ,.,.

scheduled to be m.d ad! Febnw'f 1.
1988,· aDd the FCC will tbeD receive p"
lie comment on theN pD. A.fWr 1tUdJ
iDe the commentl anei adjaatiDr the NruJa-
Don in accorduce with tbiI iDforzu.
tiOD, the CommiMioD wiD thID 1UDIb1J
take further action of ID U ,. 1UIIpeciftld
natue.-

2M. ONA would tbeandcaIIJ UlDmdIe .. COIIIo
poDeIl1I of ...........viall 1M
pun:bue of elida CQIDPC»Dii* or -......: .....
-"'mat- UDCIer WIff _aD ..... .",... ....
elM...... I1L lOt F.c.c:.2d 1& 1019-20. 1063.

m. Cowil, u.w 111 n 4, 91; D, ... of J..
bee Jt.epon at 29-30. .. z'ajIJ, - o.;.n.
mat of lU11ice WI.... _11_ '"If 1=a
of ICI"UIiDJ '" lids Couft .... .. • gMaI
taa. ill 1DOIi......_a..nII OMapMIM 10
.... OHAIO .. FCC .... ftnI ..... ~
pu'UDaI& of Jua:. ....., 1& 140 Do 2'71.

DL Ds~alJ__ .....,.I42 .. L

212.

Dt. Cow,.... III 'U4; D~I"'_s aI J__
lipan • 141.

.. AaCaa .....hr ,.... ..
e:atD"'II). lick '" ." W' l ~
boDd _ ONA ,...w 01erial_... Ctf "' 0 _
ua,a.n.m''d. die D 1 "'It'.niI.-.ONA
U aD Iftea:l..... ,........ 1:It .....
apiDII laDcompmd.. 1IeIImCII' iI ..........
.. II' dlaw.· 1omI ....R" Cc ''''"1
all2; _ ..Coone 'II ofora COl........ at
12.

at. SoudIw NnI lID. wIddt "","dl iD ...
Coun t.bM die ONA pial ........... DOl
vape (appaready .... ,._1 WIWl from

TheIe rules haft already upenenced ex,
tuded ADd bitta' COIluoYeny, &Del aubmia
sion of the ONA piau by tHo a.rioDaJ
Compam. ia likelJ to apnclw fIutbu
delay anei dilput.e. Indlecl, jut U it au.
of the Joi1&t eMf rula, ONA, mo, ia under
chaIleDp before the FCC by the very entl
ti.. that rely in thiI Court on ita require
menta AI makmC wmecella.ry th, decree
restric:tiODI in this cue.-

'nle Deputment of Jaatice itlelf eon
eedeI tb&t it fa "ucla.r just wbat the
impact of aNA em the potential tor diKrim,
inatioa wiD be aDd bow tboM etfec:ta will
var'/ from marUt to rurbt." Report at
171 Dc au. In fMC, tile Department &lao
ackDowl.q. that iVoDpr controla were
in effect beton tile eIIeNe. IDci that theN
controla wen iMffeetiY.. Report at 164 Do
321.

In abort, IiDeI aNA baa Mitber been
faDJ cIetmed DOr ..... or _tid in the
real world,- it iI iaapouAtJe tD naJute ita

et:fecti,... ill PN'." ciiIcrimiDat:ion
in iDtI1'cOJI.DeedoD· or. obriauIJ, to rely

tba COmpeaJ MId. <JIll 011 OHA wttb iDfor·
IDIdoD ..~ dP' llIIdoaaI forum
OD ONA e-'IJ._ »). .. fIW I pdUoD
for '.0 rid ••wtdI_ FCC '"",-11I ill
IUIborUJ to~ ONA NlpIinIDaIII. PeUa
tioa few a.rttIc8doa. IDII t ' tddera-
.... CC Dodra No. 15-229 L .. "II
(t'UId A..- 4, 1_). awn ONA baw
..... fUM .., BIll Adendc" tad
usw-.

1'bI CaIIfwIda PUC far
IlCC"dd _ dIe
c..",... JD dscfd. _I 'S rIr JIIwmpII &be
.... audIoriIJ. C••••• r .11 ... of
AIDaica Com. • II 1.. ".. PCC '44 II
tbal u.e pead-.. will ...
IDOOI.& '" Ita 11 ,.... of Ed' wrrUII
.... ptda_ ... '-- m dna of
MarcIl 26, 1117. .. lICe .. - ....
.... 1Iaw or
• IIIIIbII ..., a"nt_ wID
be red '"III die ..., FCC........"..... ""

m. 1'bI 'Dlilll•• " J xdll ..
11)1 iI .. dIIr dill .... FCC pa die
IUIboritJ to ,...... - [I:'''luI CcIaIpuriMJ
10 IDUe a&IIIIhe..... .......IE __
dIanpI- e- pa..... ,.) t r wWda..,
well be _ ., If GIlA .. • wan • .u.

m. Evea -.II. z'''' "III',", caa
1"8&11 affect &be WIl'IIJIIJ fII: .patllwe p4'O¥id
en. .s. U 5 w•• ,aaM Tab 1•• p. I.
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u.s. Y. WESTERN ELEe. CO.. INC.
aa. ..." ........ as (D.D.C. Ita)

-......
;) ..

OD it u maurine. in the worda of seetiOD

VlII(C} of the decree. that there it DO .ub
stantial pouibility that the RerionaJ Com
panies could UH their monopoly power to
impede competition.aN

3. DNA Sul/.." F1'tIfII
Significant Delee"

Additionally, here apin. eveD if these
rerulatioDa were fully in force and .ffect,
they would not be likely to bave a dedliv'
impact. for several defec:tl in .uch .taD
dardI u bave beeD aDDOunced are a1rudy
apparent.

Firat, U ..veral iZl~lDOn - DOtI,
ONA will apply only to dicit&I .1ritdl..
switch.. that .... oDly OM-fovell of aU
acceu liDeI available. SecoDd. ONA wiD
Dot uaUN equal &CCIII or equal coR .iDee
it will not require the RqioDaJ Compuiea
to provide COloeatioD of compet:iton' Do

weed aeniceI witbiD the Ret»aa1 Com
p&DieI' central oftbl.- 'nUrd, the Be
rioDal Compujll wiD hav. DO iDcftm to
provide equal IceeII for riYalahancect Hr

vice prmden. for with NIpect to theM
potential compet:iton, the B.ePmal Campa-

2M. l1II CeaI:raJI-.I 0pInd0aa GraupI (c:oa.).
wbicb ...... c:oonI1DIIa. aDd ICbIduJe onIIn
for CPE~... aIIo clai"" to
reduce abe poIIibl1ltJ of dIIcrtIDiudoD. ,.nic»
IariJ widI ......... 'M='hdo& ....... aDd
fNint.,"CI of CJII. D,,,. lilt 01 JUICice
Rcpon 1& 1... COGI tbe
aduIM __ bJ wIdc* en wn ~ place
their onIIn. ,... £I HIlI c:o.ap..
ny's OWD CPS \fIIDIlIar ill
orden tbrouIb dda n.· 80C ScrucNr·
a1 I.eIW 0rdIr • n a-a. TM COGI wert
....pod priIMrtIJ far bJ PBX... ., .,... .m ranIJ ben
.... for ..........., "'"IIIiDdou
............'all. 8 w......
• ...anal CG ,.., --1&cNri.aI CPE would
............. far 'nc ,G"ODFd_ 01 ita
owa en danNP dw COGI. 'unbInDai.. tbe
COGa .. DDt ,..... 10 ..........."""'"ee
80C SIrucIunI ItdIf 0rdIr a& "a-u.

DS. 4 Coaqulrl'l Com......... 31: MCI ...... ,..
.. CommlDSI of C_'.... , ~II"" of
A..- 1& 15; U S SprtIII • JO; IDCMA at
53-54-

211. W1dIIdw _III"" CompIniel' ONA plana
mua allow all~ to .... -Ubun·
died aDd ......~ to .,.. .w:. fuac:.
Uoaa.' ..~ ol1U1dce RIpon a& 1.1,

nies will aot be diaiDte,...ted patti.. if the
resU'ietioD it litttcL Fourth. ONA. u it
stands now. ,"11 DOt addreu problema that
will ariM with DeW tec:baieaJ dev.lopments,
but it applies only to conditioDi that pertain
to eurrat tedmoAoI1 and thoee that are
plaiDJy anticipated now.1ft -Fifth, the oaly
Relioaal Compaay to have rlled ita eEl
plaa u of }lay 1987-BeD Atlantie-hu
submitted wbat may be • flawed product,
for it .limiDac. outaide plant and traJ1Sport
COtta for ita OWD aervic:e. while chariine
standard tariff. for competitOrs' access.
Rapl, of Coaaumer Federation of America
at 7.-

4. DUwf' Stoflllo,*
Th. Be,ioul Coaipaaiel and thOle who

support their Nq'llllta a1Io place some
faith iD aatioul and iDterDatioaal stu
dardI for iDttreoDDeetiolL- But Dot only
it it DOC at an eJear that ICnJII-Che.board.
worm aatioaal ItUdardi eva exist,1M

but what ItIIldardI then an baft iD part
heeD .tabJilbid by priftte OrpDizatioDi.
lOme of them domiDatecl by the RerioaaJ
Compuiel tbemMlT-.- Furthermore.

tbe Rlltou1 CoaIpem. ,... coacrol over tbe
dcpw of """,..ndll. 1M~ of DeW

bMic .me. faDaIoaI. aDd tile price for acceu
to tbae fuDcUoaI. ttl-. wlleDlYG' a camped·
WI produa wiD nquin DOVel aDdsped., rwquir'aaaI&I. 1M RIIioaal
Com wtD a fvrIbIr oppanuDicy to
diIcrimiDat8 ill 1M ran. of aca&

2M. AI" 1M em r1,*laM" tIw1 pI"DYide
YflrJ Utili pi Mal...... cUIcriIaiDatoa be
C&UIe tIwn .. IIUIIMf'aUI pGIIibll iIKcpreca
UoDl 01 CII. MCI Ca mm .11." Do 161. aDd
__• a • ",a. CG i1£*ii IMId DOC provide
CE1 UIId1 it -=w. Ia"

viCIL UnIMd Ta', : I dPJIIic:ldaDl~u u
21-22. 1'Iw Oa • &W IB na&. NqIIin dw a
a.,;o.l CM £ .,..tiDI.piuride a pU"Iicu
lar ·"'ned~ ...~ buia
rU'll obcIiD FCC IPIII'O'II cI • ,... providtq
CEI ,. om. .... M ..... prcMdcs.
c..,.,.. ID f 1.. lCM r.c.c 2d .1054-55.

2M. s.. .... D , ..... of ,.... I.Iport u
164•

J4O, C.... DI'.... of , ..... ae,on at
196 wiIJIlDCMA Comm 1'.42 a. 101•.

10'1. For T-I Caaladn-. adminiJ. -
leM by 1M CarNn SIudards Orp-
naUtion. illIid to '- domt" ...... bJ the lletS0n•
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the exiatiD. staDcWda an strictly volan
tary aDd could be ipored by the Relioaal
CompaDiel if they ..bed: JG to deploy •
new semce, a Rerioaal Company need only
rlle a tariff.

International standards, developed in tM
Consultative Committee OD lnt.erDaconal
Telephone and Telerraph. have a1ready
proved noC to be effective coaatraiDta. for
althou.h chey have been ill place for ...er
al years. the UDit.ed Stat. pYU'IUDIDt aDd
Americall corporatioaa haft pDtra1Jy ir
nond them.UI

D. N.tw1ork IMiIfIl~r'JlllJaOfl

FCC re,watioaa requirt the Rel'ioaal
Companies to diIcloM. reuoaably in ad
vuce of impJemeDtatioa. iDformaQoD No

prdiD. the iIItroduedoD of ..... MttrOrk
services or chaD,. ill aiItiDI aecworr
seme. u weD u additioul mark.tiD,
mormatioa. when •• iDtormatioD iI~
viclecl to their sepuatI .1IbIi&rJ.* nua
replatioD, too, ... ill ailtaDcI aDd lOY
mUDI at the tilDe of diY_titaN. aDd it did
not prevat Bell S,.tem. uDcompetittre
conduct bued OD the timiq of dilcbura
s.. AT cI 1. w r.swapp. • 1111-11.

'

Moreover, the FCC hu IdaIIJ1 w"·e. the diIc:Ionre~ IiDce that
time.- S. SOC StractanI &eIiIf 0rdIr
at 11 50-11. Aa.,.. of d.c , daI
diIclOian obliptloD ill trJawld oaIJ .....
the Recioaal CoIIIpUJ to
"make" or ''baT' • prod1Ict tbat reJiII OIl

the DeW 01' cbaDpct MeW"~
AI eompem., ". c:... ilia .pd' ud dIiI
IeacdIJ aa" eM .m,. ...nd '"
NYNEX I • .. c, . It ...
eondd dill en 11M&1'1*..,,. ..
AtI·nftc' dill -cdc.'" '"
dieT-I C, . M .,. laLn 111
Moaoa • 12. .... If' •• III .. : I'"

.. HUar IIpcIft • 16.19. I c.'Ell C,a,
... Iaave~ ...... 1 .......
I\Iii.ed tbIir purpoaa. • ftkImnd far =e FI..
bJ PIId8c T VkMria, ........
vol~ • DOlI wnIoD aI _ .-.C) 1
___ ......n ad wIIIdl nquind AT
• T to rod gil' • e". aI .. 1Wt+"
diIIw ...,. to pawldl far cIesftceMd -.
SiIDi1.IriJ. dm ~-voicII ....
far mniM'"Uoa • IIaIJSotM ill ......
will .. work wtda HYNIX .w:. ill NAt
York. IDCMA C.oaD...... II 41-43.

In addition. eYeD _beD the tri.pr point for
diIcloIan it rached, iDformatioa ia made
available ODly to thOle manufacturen who
eDter iDto DODdile101UN qreelDellti with
the Repul CompaDiel.

CoDllqueDtly, • Repul Company ia
now able to use network information to
desip its Dew equipment or CPE device II

IOOD U the informadoD iI finalized by the
lIetwork plaamen. while other manutaetu1'
en must be tarmahed the information nee
euary to lqap ill .imilar dtsip adiV'ities
only wbeD the Repaal Comp&Dy it ae:taal
ly readJ to fabricate ita Ilft' product.
MOlt of the tilDe tbiI will be 10 late. peD
time IlHdecl for the deIip pbue, that ind.
paclat muafact;unn wiD be UDable to
compete. The FCC itMJf bu prmoualy
recopiAd that diIeloIve at this period
would IOIDIt:imeI be "'too lata." S. Oil
~ve Order. 91 r.c.c.2d. 1224-

AdditioDaI1r. the npJat:loal do DOt N:

quirt diIeJaRn of iDtorIIIadoD D«CII&r1

tor the c*ip of eqaipmeDt that wiD meet
the speci&atiou of the JeriouJ Compa
Dill' .man.. MtworD; thIJ oaI1 requirr
tbI diIeJaRn of illtWcn cbaDpI that af·
t. ''iDtIrarrier~ or the
maDN!' ill which cutolDlr pnmj:. equip
!MIlt ill .UIIchecl to the iIlt88tata net
work." .1 C.rJL f k1.cI)(I). 'nIat be
iDI 10, the data COIIIID1IIIicatioDi market
wiD be _peciaDy .. llpdble to diIcrimiDa
tioD.

.. IDCMA Com...... 4Z ... IOJ

Me. 41 c.FJt ,"'''4)(2): Coi4ciW ail.,.,.. E4a4''''''""",., .............
93 F.c:.c:. 111 122' (Ita) UW-'PPft ",.,). III
JddttIcwL_rcc ClIITIIndlll ...
....... to IINCIUnI rlFP -......,..
IUda iDfanudoe fl • ...,. Ia r aI lIDo,.....a.•doa. Oa,*~11.12 ., ... OP:
_ .. F.c.e. 2d • a: _ ... 41 c:.F.a.
I 6I.1I0(b) (I'IS),

.. "I'be wa-i.. dMe.. flI 1M ........
NqUiruIeD& haw a.- ...... prada.'Mo''7
for me ..... Coaapen'" aI en.
maa.en addteaed la CC DocIr.M Net. ...". ...
FwrWJriItI 01 ,,,,'!I"" ,,=, - .......,....., It. .
.W~~_.Im', ..
..,r~ c..... CC DocIrII No. ...
79. FCC 16-529 (nlvsst J...., 12. (917)
(JOe Strw:tural .., 0N6r).



579

probUIJ~ ......Id... .....-utJ be
CWMa as wad n ""!fwd willa a laliouJ
CoIftJlU1 ad ....... DOL 1DCMA.c:om.
mealS II J9: ~ D.,u _ 01 JUIdce l.eIpoue
AI 114: FCC Cam D" _ IL AI Dr. Huber
COfICt'" die ••twm 01 ..... l"IpIJaIiona
wiD ill pnaIoI wID lie .. ·It 10 UCII'\IiD.
Huber -.,on • IU2. ~ aEMA Com
mati AI 11-27: COIF'" Fe1Indoa~ Amer'
ica Com..... 5-1t; ICA Com!!MNI-1C 5-6:
Met Com_ • ~ NASUCA CoIDmenua
IC 1-24: r.., Com......• 81 ~29: USTSA
Cornmcnts 81~ Wubtnpa PSC Com·
menu IC 23-24.

VII

R.,unuu COllI,.", Actina. tlnd
Pdlit: Polit:W

I!l addItioD to tile fIctan diIcuMd iD the
prteettin, Mdioaa of tbiI 0piDi0D upon
which the eoarr, ....iDa dayiDr the mOo
tiona for icuonl of tile ClIft NltrictioDi ia
bued, theN aN ...... ott. COD8idera
tiona mach IDOOYd by tile putiII and iDee1'
venon. SiDeI tUM eouiderationa are ar
rued at 101M Itqtb by partiII and mtt1'
vtoon. and IiDeI tile Coan aiIo rtfen to
them It timII, tbq an diIeauId herein,
albeit Dot at~ Itqtb or et.tai1. Bow.

u.s. ~. WESTERN EUe. CO•• INC.
a...t" ' ...... at (D.D.C. 1117)

Data commUDicatioaa equipment requires deYelop to bave acc:esa to information zoe.
careful attention to and coordmation with prdiD, euatomen' Detwork coDfirura.
aU the parameters of the traDlmiuion fac:iJ. tiona, traffie patterna. and current equrp.
itits with which it is to be used. beeause ment c:apabilitiel. Th. Department of JUJ.
such equipment is operable only if the tiee. for ODe. rec:opizes thiI defect but
equipment at the eustom.ts premilel mil'- overcom. it by ''p*WDinr'' that the FCC
ron that at the exchaDre carrier. servinr "would impoee c:uatomer informatioD rules
offices-the standard for one dictates the that would prevent a BOC from diacrimina.
standard for the other. Thus, any dilpari- tiD,...... Report at 187-88 D. 379. Thia
ty in acces. to information about the char- speculation is aD iDluffieient foundation
acteristics of exiltiDr, chaDpd, or Dew upon which to bale the removal of a re
transmiuion services c:aD result in.ubataD- stric:tion that effectively aDd pranatly re
tial differences in equipment dnip. char- due. the pouibilitiel of diac:rimiDation.:"
aet:eriltic:s, aDd eotta.. Since th~ FCC rep- I!l I1UD, the recuIationa relied upon by \
latlona do not Nq1Ul"e the diac:Jc.un of .....- 0 --' Co . d th D __•

k · th· --' ,:1._", ~ --alVuaa mpaDlft aD • ep~ ~networ Nq~menta, eD' e~lo_~ II ua.11" meIlt of JutiCI to eurb dilc:rimiDation by
to be to leave mdependent muufacturerl .....- Ie . --. Co . . t.....· ta

• WJW l10uaa mpames apma WleD' pu •
hopelesaly bthiDd. . . tift eompttiton in the manta they seek

The FCC hal aIle .-ued recuJationa that to tatel' aN .ntirely iD&dequate: they ei
are elaimed to prevent a Rqioaal Compuy ther predate the ct.c:r. aDd wen found at
from o.btaiDiD, aD wail'~ start ov!" the trial to be iDetftetive; th.,. are DOt
CPE rivala. nest I"fIUlationa would ID s1dfteieDtIy eomprthnaive· they c:ontam
theorr prevent I Rerioaal ComPU1 from 1arp loopholll; or they ~ a lonr WAy

usin, ita local .uchaD.... sta~ to atiJiIe from btiDr promalptld, let a10Dt beinr
eustomer proprIttarr information \lD&fti). impltmnt.cl.
able to rivaJa in a dependent eompetiti.e
market. ~'1 CoP.lL f k'102(d)(I) (1181);
BOC Struetul'a1 Relief Order at ''10. S.
Department of J1IIticI Report It 184-61;
RespoDM at 118. Bowe,., that~
tion. too. contam. at Ieut OM VVJ Iarp
loophole.

Th. NI'QlatioD IddnuII oaJy the ale of
cutomtr PJ'OPiNtu7 MCWork information
tor CPE IIIaI'bdq; it iI DOC eoDCIIMd
with CPE maufaetariq mID tbcnIP maD

ufactariDc iIlformadoD eoaJd and DO doubt
woaW aIIo be aMd to pill Idvutap ill
that ma.rkK. It iI i--aIIy 1IDdentood
tba& it • biPIr impartaDt for ufoDl It-
t.eIIlptiq to ciIcide prodacta to

2& n. RX NpI.Idoe panIIita R.tpoaal
CompIaJ CP! 10 ~ to &be
CPNJ 01 .., hi we- CUD.
en '1st 1M' II _ CGmpenia
wtIb wriIIa NI:IiItuG _lUCIa lUCIa
......wtII. "'h"h to ca.,... CPE
vaden .., tI die " sc IftlnuIiw
... 10 -. IOC
5aw:anl ..., 01*' • ,,... Ewa dIauIII
IOIDI01--. ..,.1IIfIkieDtIJ aIIn to ...
cr.,.11II fncD bada Coaapany
ad DODo e-npe.., 01 &be
pblDomenoa 01 iDIftia ad die iJI.bInn& 1imiea
tiona Oil the dlaeminadoa of iaforawloa will
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2M. CaIlfonaia PuI6: UdIII* C....""OD, A
~ ..,..a.n~
e-......... ..."". No. A.ISeOI-GM. Euc.
$a·m..., _ W U- J. I..).

.. Tbe 1)1'_ 01 S.... 11M dIc11aed to
cab acdaa. ... 1M e..t II coalidtriq the
maa.. .1M 0rcIIr 01 ..., 19, 1917, orderinI···
the DepuuDID& • ftJII • ,...,.

u.s. Y. WUTEBN EL£C. CO.. INC.
a. .''71.~ .. ua.a.c. .tIft

tee of the National Aaaoc:iatioa of Rerula· to Coaditioaa at 11-12); BellSouth says
tory Utility Commiaaioaers (NARUc>, it- that it eazmot do 10 forca1Jl termiDatinr at
sued a report baaed upoa auctitl of five a mobDe phoDe in certaiD c:eUuJar service
Repaal Compania- BeU Atlantic. Bell- &lUI (RespoDN at 9); and aceordinr to
South. U S West, AmeritKh. and Pacific complaiDta tiled with the Department ot
Telesis. Th. committee foUDd that (1) duro Jutic:e, BeD AtlaDtic:, NYNEX. and South.
inr the audit proceu, the RerioaaJ Compa- . western Bell have alI refuJed to furnish to
nies consistently attempted to block accen interexchaD,e carriers acceSI to informa.
to accountinr and coat allocatioD recorda; cion. sueh u the mobile service euatomers'
(2) the information provided wu frequntly 1WDft, that iI a neeeuary prerequisite to
of poor quality; (3) the au~ revealed ~t the marketiDr of the camers' services.
customers ot several ReflOaal Co~.paDMI DuD A Bradltreet Corporation Comments
~ ~properly been f~!* toI~~~ the at:w-3'1; PhODeqU"t, IDe. Comments at
aetMtieI of competitive lublidiaries of 15' ALe CommUDicatioaa Corporation
these comp&Dia; (4) valuable liDeI of... ~ta at 29-30; Huber Report at 3.30
vice (..g., Yellow Pa,e.) were trull.rnd A Do 1oa-
from the telephone compuies to UDNpJat- •
eel subaidiaries;" aDd (5) the Recioaal A Dumber of other aDepdly antieompeti-
Compam. ttDded to traDaf. YirtuaUr an tivt acta of BeIioDal Compuiel have been
tel.phoae income to the puwDt Jtecioaal broupt to the attIDtioD of the Court, the
Companiel, with minimum iDtaIiou of eq- Depe.rtment of JuticI, the FCC, or the
uity from th... compuiel to tIM teJepboDt public by nriou ItIJDtDta of the teleeom
sublidiariel.- ColDIIICti of Wuhiqtoa munic:atioaa iDduat:r7. s., ..,., pp.566-6'7,
Utilititl aDd TraaaportatioD CommiuioD at &Del nota 101, IKJWIL '1'bIM individual
3-6, c:itiq "Sam"'U'1 Reporc OD the.. complaiDti wiD DO cloUt be ~ed in
lioaal BoldiD. Campay 1D't'IItiptioaa," due coane, aDd ill .., nat, DO pUJ'POM
Natioaal Auodatioa of RtpJat.ol7 UtiJity woalcl be Mlftd by. cataIopt ben. Such
ComnUuioDen, WuhiD,., D.C., Sept.eat- a tiltiq woaId be boaDd to Ian out lome
ber 18, 1... SimOv &MtiDp wenN~ mtritorioaI clajme aDd it iI equUy proba
ed b1 the Itatt of tM r.Jiforuia Public ble that it woalcl 'iDchacle otbtn that will
Utilitiel CommiMioD with~ to PICi& ultimately be det8miDtd to be 1UItcnmtW.
Tel.iI." It may be aMfaI, bow..-, to ",mine the

Further, in ICt:iDaa tba& 1ibwiM remmd recat perfOl'lDaDCt of tM ltIioaal Compa.
the Court of IIl1ICIa of the nidIDeI addac.cI Dite from a lOIM.bat brcMader penpeeQv"
duriq the erial I"IIUdiDI the BeD S,.. 2. S~ Aul,.u
tem'l m&DOa~ towvd CDIIlpIt:iIlDn' No
questa, BeD AtI&DtIe eIaima that it II ttcbDi- FoDonr the dinltitww, the telephone
caDy impoIaible to ,""kit eqa1 for Opentiq~ ..troW by the R.-
mobile caDI 0f'iIiDat:iDc aDd iMtin. ill IiOD&l CamplUi' Nq1ltlt.ld aDd weN
the Wubi:qtoaIBattDiwn.,. (0pp0IitIaD awudtd Jarp rata iDc:r a1moIt ....r'f.

2A n.1d 0I._1bd~ bJ _ .. die COlI 01 _ dIM die 1aIio-
....Cam,..,..It"" sf bJ'" ICIioaI. Compen- to pnvtdI to tbIIDIeJwI
n. Court ' _ *z-t 01 ..~ ill~ t rt-. Such.
pOIIII CD II jI'CN" far .... tnIUIftr ... would ..... to .. I.wn-
01 die YtUaw Cs .."_
ill Ppifk:ent perl •• _ tar ••HdH.
locaIlIIl.,lIaae,.., Ar" To 5S2 P.Iupp. _
194. NoIwtdw·.... dill ~. Yellow
,.... pnfttI ..~ ID ......... (II-
tbouIIa II ." 1 n"'" Ia _ '. .. au.
fen oldie......., ..:± Eto DOD taJepbo_
aftllw. .... balled aIw .....iniIIIIMd coun
bIIIMI).

2IL No ............ pI'IICI"IW. or 4IWII un
der colllidczUoa. bJ the FCC far~
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al Compuy outaide ventuns is that these
ventures appear to have been fuDded from
and are hein, IUpported, at leut in part.
by the local phOD' ratal. The foUowiD,
table comparel the performance of the R.
pnal Comp&Diel' telephone operatioaa
with thOM of their nontelephoD' lublidiar
ill and affiliates enp,ecl in competitive
enterprises.

.. fiIunI ia c"'a. fII..... SIC r.,.
100 ref1ecUaa opll' t,.. ta=~.._.for 1915
throuIb die dIird ....

.. 11M acNaI ,... .. 112 tiQIIoe m IIdJ.
Uoa. anet $0170 IIdIIIoa filii am..,.

... For &II fII u.dI ta local aad
1011I dilwlce ,.... _ IIr/r&

261. Su Elecuoa.ic~ AIIocIldOft laIOr· .
mallon and Tt-.nmUDJc:adou TICImoIoIi- .
Group Oppolicioe II 31-)2; NAaJSA ColD
ments at 21. 39, jU.

~ ... x.
.... Coastiea·.

su.......

~"-

o;;.:r-
~

118..
1'"1_1_
11M

A......
11II Aaau.........
NTHD""u_. III
PIdIT....
usw.

ThUl, duriDr the period III qu.tion. the
Rerioul Compuill bad • total opert.=,
income from tb* teJ.phone operations,
paid for b,. the ra.,.... of a1moIt 113
biDioa, &Del • lola from their competitive
tDterpriMI amouCiq to cIoN to ..halt
'billioD doDan.- ".. ftcar- IU,..t
that the riM ill local telephoDe rar. durin,
the put Hftn1 ,.an - ma,. be due ill
lOme lipiflcut put to croIH1IbIidiIatioD.
that fa. the cliftnioD of ratlpayen' moniel
to tiDaDee the ReriaaaJ Compuiea' ambi
tioDI to become faD.ftedpcl playen in COD
,lomerate AmericL-

The Relioaal Compuill &1"1 DOW n
qu_=, eDt17 iDto far braMe compeCitive
tielda of .ncleaYOr tbaD aD,. ill wbicb they
.... permitted to tadioa d1IriDc the Jut
three yean. Sued lJPOIl tb* perform
anee duriD, that tan.,..,. period, it wouJd
not be unreuonabIe to &U1IJDI that c:rou-

.... not~ .............. to .. local wA.p"'"
nawora but IWI'/ froID cbIa .s. iItfr&

216. 'I'M NM IDa ..... ".,t>tatIJ .
......... ,.".. A1.r ....
~ diwIdeura 11M _ ..... liD do widl
tbaI.

where in the nation.aM even thou,b their
prolita substantially exeeedecl those of
companble corporations. Repnal Com
pany returll on equity amoutl to 14.0 per
cent compared to an all-industrY composite
of 10.9 percent-ZIT At the same time, in
addition to their twenty·cwo telephone~
eratin, Companies. the Rerional Compa
nies have created some one hundred·fifty
corporations, partnerships, sublidiaries,
and other entities haviD, IIOmetimes but •
remote relationship to telephone opera
tiODl. BlUif&al W..k bu lltimated that
the Rerional Compuies lpent 11.2 biIUoD
in 1985 acquirinr real lltate, tiDaDeial ....
'licea, IOttwan, publiahin, compaDiel, aDd
the tiki. The compuitl an publiabiD,
Yellow P..- in Australia, they IN build
in, cellular phone networkl in Coeta Rica,
and they an HlliDr rettlltate ill Dallu.
''The Baby Ben. Take Gut StepI:' Brui·n.. W,.~ December 2. 111L

AD obHrftr mirht ••nbe jalti&d ill
eoncludiDr that the participadoD of the a.
paal Compuill ill theM far.fhaq eDter
priHI it bound to ctimjnjah their ID&D&p

ment'l illtenlt in aDd attatioD to tM Jocal
telephone buill.. t:bat. aftIr aD. WII
theM compuies' raiIoD d'et:n, ud that •
still the upICt of their opaatioDi m.t
vital to the public IiDeI, aDder "..at COD

ditiona, if the Be..... ComputieI do DOt
attlDd to Jocal tIJepboDe _ tice, DO one
will or c:u.

More to the poiDt of the ....t diIeu
sian. howner, what • WI'ODI from u uti
trust point of Yin wttb the combiDatioD of
(1) telepboae rate iDc:r.... &lid (2) lerioD-



... C,.,... Col.. II. ·a I wtdl lOme

~ dill f'IIDIM1" .....naIoaIlhouJd
.....1 ..., a q die ,....., Aa pubUc
uu.... 1 4' oval of the
Mcne a ,a III1I&t far die iftclu·
IioD 01 1M~ __ Vlll(C) • __ here.
Com...... • 4. C/o /ICC .. -=t Coc'iliiWIUIicG'
..... htc.. )lit U.s. .. fJ, 7J I.Q, .... 1003. 97
Ud. 1.mt (ltU). U ddt II done.-the
impolidoll of aMiktt_ dIItr -removal
.., be ID' '" cIlIpuaae!em I situation
tbtI could IA II¥C'I iop:al aDd pracucal
ditflcu1u..

u.s. ~. WESTERN £LEe. co.. INC. 583
QIe••" ..... as (D.DL •.,..

sub.idization would a1Io take place with art "at the hart of th. antitrust laws."
respect to th... n.w marketl. and that it and mUit therefol'l be deemed matters of
would oceur on a tar wider and more de- paramowst concem with rapeet to the de

structive scale than heretofore. That iI 10 ene. AT " r. 552 F.Sapp. at ISO, "when
if only becaUlt CI'OIHubiidies are much chOOlinr between .ffec:tift remedies. a
more easily coneealed where-as between court Ihould impoM the relief -that impinr.
local excha~re .service and in~rexchan~e, es least upon other public: policies," Id. at
telecommunlcaaons manufae:tunnr. and m- 150-51. As elaborated on below, the Court
formation servic:es-th.re art man,. com- took aeeount at that tim. of suc:h interests
man coati ~~ can be attribu~ almOit at as ratepay.r prot.tetioa. the c:onrreuionaJ
the compaDJel Wlf.ttered choICe. to an,. of cia." t . __ I • d th F'
th . • _ ...._- h _... man - 0 UDJVe~ semc:e. an e ll'St

• vanOUI _ -. WWII w .re --- ... _ elm th AT .& T. --2
subaidization iI atttmpted between ex. AW.n .nt. amonr a el"l•.A ~ • JO)chaD,. senice &Del vatw'el fol'lip to F.supp. at 188-88. aDd 10 did the Depart·
telec:ommWlicationa (,. Part IX. inft'cl). m.nt of JUItiee. Sa, ..,.. Competitive 1m·

I'\- 1:1. I th f 1»___ pact Statement. F.bnw7 10. 1982, at 47.vu. ua.,. coDMqu.nee. .n, 0 ~IVD- ••
al Compan,. entrJ iDto th. iDttrexehan.... Enuu. .uc:h as AT A T aDd lIer now
manufaeturiD" aDd information Itrricea arpe for couidtratioD of the 1&1I1. types·
mark.tI would be to p. tbtM eompaDies of facton as ...... conaidel'ld before. AT 4:
the abilitJ to anderseD their riva1I ill theM T Commentl at 88; MCI Comm.ntl at 92
marketl beeaUH they would hay. at their 95, whilt the Dtputmat of J1Utic:e and the
dilpoul an eYtrftpJen_hiq faDd with RtpD&1 Com,.. coDteDd that the Court
whic:b to lubl.. their eompeatm open- iI pl"tCl1lMd from doiq 10. Sa inft'cl. AI
tioa.-tht mom. coatlibutld paraaaDt to iDdieatld ill Part II. nJ"'ll, the 1&1I1. staDe
rqu1atory compuJaioD by the nation'. IoeaJ ciardi may be applilcl ill proceedinp ad
ratepa,.tn.- '!'be decrw wu, of COUl'lt. dI'IuiD, CODtiDaed YiabiHt7 of the restric:·
aimed ill lipiflcut put at the aYOiduee tiona u ....... DMd ill det.ermiD.iDr whether
in the fuian of .aeb pncticII. the ,.trictioaI .... to be jmpoMd in the

B. 0tJaw Pdlic Polit:ia tint place..- The poUtioDI of the Depart·
A number of wtD-deflNd public poUciea m.nt aDd the RtcioD&1 Compuiel with re:.

W'I'I coDlidel'ld by the Court wba it &po lpect to the eouideratioD of IUCb factors
proved the pNfOMd CODMDt dIcrte. Aa &1'1 DOt onJr M oddI with dIat teR, tbtJ are
the Court tha Ita_ wbile the .... of aJIo iDcoDaiIttDt with the .,.... tbtN IDa
compedt:ion aDd the tffldl of comptdtion tits haft apr.lled ill tbt put and 10m.
or obetaDcel to fI'Ie aDd fair competition that they an~iqn_ DO....

.. It Is ........, .., ill ..... "1''' 2 rt ill .... dIM 1M locatiOD of
for die aDd ,.. a Compaa- ill .-rdI ......, would cIepad
to raM iDa I "-. 1M I"IJaIiwJJ lIpOIl &be ,.. fill _ .......~ or
smaIL v- t local ........... who. mono upoa ,...... ... lDc:r ".1 ' c:baqt rJw U 5
oww. IN JuriIdIcdoaaII1 to IU_.. W. bII.... CM.:I.*IdoJvWIIi. Au-
tiIIIJ ....-.c..... .s. lela 191. ... 1. lilt•• I •.....
~ to 1M CWo Oftkw 01 e--..,...sea.,.... Bell of~ c6nd 1100 IDiJ.

1ioD ,. __ om.......apz .. ill Go

cbIqI far "'dertoa ltIt..... ...,., II
U. A .... COIIIpI"""'" npon of die opc'.
IIioaI of NYNIX , dlelDalrillay
of CMI' ,,, of NYNEX to
.... flu MIl die dMnIoD 01

ICODcnaIIIri
l

":.~~'=IIIIDIDIIOdie beDIftt fill opwndoaa. UId
IbaiIIr pn'lm& Ntw Yn sa. Dlplnmenc
of PuIIUc ..... If.-r _ NrNEX~.
... tlIttI A",.. (M.dl 1917). ADd die U"Ide
pr-. reponed receadyu U5 W. iDIormed
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First. The Department of Justice and

the Repaal Companies contend repeatedly
that the Court may not consider the effeet
of its actions or ita faill1ft to act with
respect to the restrietiona upon the rateS·
the public may be required to pay. The
Department. indeed. baldly states that "ne"
ther ConiTfss nor the state leplators
have if&Dted the Department or federal
antitrust COurti the responaibility of p~
teetiDr ratepayers from ... overcJ1arIes."
Report at 166.-

The antitrult Ian do not opente in a
vacuum or u iDaU'Wl1enti of intenstiD,
and stimulatinr intel1ectu1 eurciM their
buie PurpoM ia to prottet the couWDiDr
public. in thiI iDatance thOM payiDr the
ra~ that support telephone service, from
artificially inflated pne.. R. Sort. TM
AfttibUt Paf'fl4t1tJ4 81, 90-91, 104, 108,
406 (19'78).-

(12] Nevertheleu, u indicae.cL the 0.
partment of Juadct COIlttDda that the
Court should DOt CODIider the flee that
thole subject to the Coart'. ciIcnI maJ be
overeharIiDr the public, perbapI.,......
atically. wbeD it ia caIJId upoa to decide
whether to Ntai1l in force decne proYiIioDa
desipecl to protect the pubBe from .uc:II
praeac..- To be .ura, the Deplrtmftt
seea to diatiDpiah betna aDI'eUODable
ra~ in the abltnet aDd I1ICh rUM arrind
at throarh c:roIHuMicfizatjm. Bat the.
jeetiv. of affordable .. IIId aiYwIaI
seme. (.- i"fi"a ) compJelDlllt the .. of
an indUlU'7 frM from IDdeompiciti•• ~
Uoa, IDd tM1 thaa mimlr the probibit:iaD
OD c:roIH....... P. III, .".~

2M. 0IbIn ..~ dmm" 19 11IuIt
~ca" ds e-t _
CODCIII'Il iaelf willa ="1'10. d< ..
... tbe flnll";l1 fI ral",o_
OIIIIpI II' _"....
Iie m ,.",""01<'''''_1 •
of a ¥i.UII. fllalli·... 111.,110.......
-- fI die Cauft's"= = C:O-""60Is. W,
.... tbI "'0" e-.pa.. __ tbIIr .,
atp "OS • die cIIc:rW. ,....,.. ........
lbIID • ...,.... far die JPoNlaa 01r-.
ably pricIId IaaI .....boae.w:& It would
iJIdeed b, .. IDOFDOIJ if..... .,.... ..
~ far 1'....... 01 pro"*- fI ..deer-. die ColIn could _ ... ca__ 1M

COIlIeIIIpIaIed IICIiftce 01 radl ..w..

it ia the Department's inliatence on judicial
unconcern reprdiDr unnuonably hirh
rates that is eontrldietory of antitrult priD
c:ipl••

Interestinr1y. the view ot the Depart·
ment of Justice wu Dot alwaY' 10 narrow.
rIVe years &10. the Department explained
to the pubUc that the deeree would be
pardinr apiDst inflated intn~nterpri.se

traIlIfer priees. thereby to preelude the
fruatntion of pubUe recuJatioa of sublCri~
er rat8. Compltitift Impact Statement,
F.bru&rJ 10, 1982, at 39; 1ft auo a.
spoDM to Public CommenD, May 20. 1982.
at 8-1. Similarly, iB ita briefs and durinr
the trial, tile Dtpartalat cJaimecI apiD and
apiD, and it placlcl witDeu. OD the .tand
in .upport of ita claim, that the Court
IIuIvltl couider the iIl"D of the ra.
paJen to be free from .uchp~ U
CZ'OIHubiidizaCioD _hich impKttd on their
rat&

To coDtaM matterl tftD farther. the ill
CODIiIYDq II DOt IDINJJ hiItorical; it a
.. IVtIl DOW. For eaDtnI7 to the abov..
cittd .t&taIDtDD apiDlt· CDDIideration of
COIaIlIIDer iB..... ia die _tat of the
NtfttiOft of I'IIC:ril:tioIII OIl die 1teIioaal
CompaDiel, _beD die Dtpartalat arp.
in faYOl' of a~ of 1W1:rictiona. it
tiDda the in"D of C01lI1UDtrI to .,. far
mort NWrant. TIma, ita Report Itat8
that it had "eumiaed the estat to wbich
the decree ns1:ric:t:ioDl III&J bum couum
en, _peciaDJ unaJ1er .... of teIIcomma
nieationa ..me.,"~ of Jaatice
Report at 5. aDd fartbeo that "cona1UDll'
-t1faN would be barmIcl bJ 181 tailme to
modit1 the nst:rictioal••••" Report at .'1.
.. As 1.... lark 1']11I ...."ethe ....

ry 01 tbe SbsnDa AclI IFf""" clear IDd
achatiw poUc1 f ,MadOD of pralar'. MDIIIIDo
.. welfan-. L Bart. ,..~ "....0' •

61.

.. It is quite InIe tbt D , rQ1IIaI of
JUIIia UId otMn die Couft isis DO
jurisdicdon 10 cIIIIrmbIe dill ....opriaIa IneII
01 ."'boDe ru& ... die e-n .. IIave
jurtsdict'oa. ill tbis UIIitnIl pra : •• fl, 10 lab
die ownJ1 effea _ .......,.,. iIIID ICCO'IIDt

wba rIIIricUoas imp: .d far dill plO JCZtNl of .
m- raaapaycs (u iD'cd"~ 01
&. aacl fair COIllp.ci1iaa) In __ • be No

moved.
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s. aUo Department of JUitice Report at
166; RelPODle at 9, 99.

The protection of eoDiUrDen is a fo,.
moat objeetive of the antitz'Ult Jaws. and
their protection a prime objective of
this lawsuit when it brourht and proe-
ecuted by the Department of Justice for a
number of yeUl. The Court eontinu.. to
reprd eouumer proteetion u .uch aD 01>
jeeave.-

[l3] Second. A reJated iIIae is that of
the relevance of the roaI of UDivena1 tele
phone..me.. nt.N. too, iDcouiltenei.
abound. nte Department eonWlcla that
the decree restriet:iou ma,. DOt be maiD
taiDed to further the UDivenaJ ..me. roaL
ae.poue at 13. Yet Ameritech. ita aDy OD

th... ilia., dwtiltl the Department for
propoeinr eondftiou respeetiDr only partial
removal of the iDtanvbanp restriction on
the 11'0_ ;,,"" GlitJ. tba& tbiI wouJcl
"interfeN with Jetitim&tI IOCiaJ objeedvtl,
sach u universal ..me.." Commntl at
56.

UDiYena! ..me. hu bee explicitly •
cJared b,. the ecm,r.. to be a puamouot
natioDal objeet:ive,- aDd the eoa.rta ma,. be
upeetecl to aYOid t:aIdq ae:tioM, it that ean
leritimatelJ be doDe, that an iDeoDaiitent
with tbiI objecti...

WhateYv otMn .. III&J do.- die Court
wiD eontiDae to elM... to reprd dtrati-

.7. AI '.d'=a' .......... Coaft'• .-:t oa
the can.~ do _ CIII'D aD fKIOn
oI,,-IM&'" 01 II I,.,.. &am 1O",~nl
or dill 01 uatwa........... ... IbouW
be _....... pI rft..~ dw CIOIIIia»
_ M of CD • azIoae1J)wnendeted polio

cia T. 5SZ ' II 149-51.

.. 47 u.s.c:. ••5L !!II D , oflU1dce
tip ..a, COII._ ... III Pi ,_ I"CIIIO¥aI
01 diI 'i&1cduai wauId ..,. aD me
rwp'..., "all I ., of -. ..,., II
102. Y. 1& II am..,.., _ an
aaaIdaI ..., r-. far daI CODe
..... low•• lID '-'ah.... ..w:.. ...
..... CQ mc '. of WeeN..... VIIJIIIII ladTn,., = __ (cwnmfeloe II t: CMI-mtl 01
me PIIbIIc s.m. Cll"I 'dOD of Winant. II
2-3; tD o~ Iii" dial wauW lie~ by •
....... of ClOI'I n.-taioa&. !!II .... COlD-

mi"" dlWW OD daI ..-soa of the
1"aDO¥aI.0I eM 1"IC'Icd0DI but DOt OD the iuue
of~ IeI"¥ic&

tun u an end ill itaelt, .. a men dererul.·
tol')' r-ture tor the salce of dererulatioft.
Divestiture and the IiDe of bUliD.. restric
tiona haft U their buie purpoM the re
moval of &Dticompetitiv~ impedimenta.- to
the end that the rates eonaWDeI'l must pay
wiltbe reuonable and unimpeded by unfair
competition, and that all sepenta ~.f ~~i..
ty, iDc:1udiDr the poor, the old, the iD£um.
and thOle liviD, in iIoJatad rural.&leU will.
in_ eoDMqaenCt ba,. acceu to necessary
telephone s~. That is eoJ!.listent with
the ~ic PUZllOHI of the &Jltitruat laws
purpoltl that the Court upectI to continue
to·res~-·- - -_.

U4] Third. Inlow u, IDOre specifical
I,., the iDformaCioD IC"riceI restriction ia
eoDCel'Ded. ill adctitioD to the competitive
eoDCerDl diIc:uued iD Part V, .pro. that
stand Iquanly ill the wa,. of a removal of
that restricdoD, and that alone and without
mON juadtJ ita ma_ then is also the
thnat such NIDDftI would paM to Fint
AmadmeDt ... that would lad to the
same result.

It iI • parpoM of the ". Amadment
to ac:hieft ''the wfdIIt pouib1e diuemiDa
doD of information from diYerN and antae
oniltic 101II'c.." .t.oeiGt«l P1wI r.
Uniu4 Stoia, 32S U.s. 1, 20, 6& S.Ct.
1418, 1424 81 LEcL 2018 (INa). nw di
venity priDeiple hu bee repea&1CD7 rwcor
nized b,. the Supnme Court.,I11 Conaid.....

.. AT. 1, 551'oSupp. II 224. 11IIaapoaaJ
eoaapuu. cUd DOt utW ., ooaapJaim dial tb.iI
decree uu.r-. fa aftantUIe local ..... lInolwd
the COD. It rrredoD of a,. f8cIon, Dar haw
m., *0 Ed.., ~~ tileCoun'a .... liMe _dID&. ..... ...
DO objlCli_ ".. ..... COIDJIIaUII wbID the
Court DOCIIIIa 1._18 ......... mar.
able to daI 'fII-' Caa, ,Ie wIdIl"IEII*I to
1Udl ud &be
aniIIbiUIJ 01 W ..,.. ,... 1& CIDIIo

IidInd. r..n. &be piI'ldOD 01
&be prtad 01 'lh,lIaa• .w:e.
w.... " Z1I ea. ,., 'oSupp. • 10'., II~
%L ADd 01 of 1M ....a i • is
offertq. lID nU moe. baA..

2'7& FCC .. Na""" "'*-" Conuarr.. lor
BrotItk&rtI1rf, ~ u.s. "5. m. 91 sa. 2096.
2112. 56 t P4 24 WI (1m): 1W liM 6roU.
CGtiIII .. JIt'C J9S u.s. 361,3tO, Its.a. 1194•
1106, 23 l U ,. J71 UHf): ,.., Yen TIma
Co. v. s..JIhwt. m U.s. 254, m. ... s.o. 710.
720. II LEd 2d 616 (1964); UrdIIIJl SMI.., v.
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aon of the polio.. emboctied in the First
Amendment is partic:u1arly appropriate
here. u it wu in the eartier AT " T
proeeedinp. beeauae "in promotiDr divlrsi
ty in sources of information. the valu..
underlyinr the Firlt Amendment coincide
with the poliey of the aDtitz'uat Ian." m

A review of these principles led the
Court to conclude in the oripw proceed
inr that AT .t T should be prohibit.ed after
divestiture tram InteriDr into electronic
publishiDr. Control by one entity of both
the c:onteDt of information aDd the me&DI
for ita traDamiuion raiIea aD olmou prob
lem aluL in faet. the Court coDCluded in
1982 that AT &I: 'rs control of a Iarp put
of the iDteruc:haDp Detwork would nab&.
it to ctiaadn.Dtap aDd to dilcrimiDate
apiut rival eledroaic iDformadoll prorid
en aDd thu to poll a lubetuClal threat to

$I..,~ eo.. 351 U.s. 192. 201-44. 16
5.et. 763,169-11,100 LEd. 1011 (1956). AI ddI

. Court ..... lD die 0piDi0D • c~ III.-,t.ae.die
~ "die II*Iia __ 'ODe of die .. val
of aU ..-n1 iDw I. die elf" ztnedon 01
DeWS from u IDUlJ dl!lWaJ IDS... IDd wtdI
u IDUlJ cUffaac ,... IDd colan .....
bJe.'. AT. 1, JS2 ' ..... at 113. ..
llrtiatI se.. Y......mde'*'''''' 52 P.Iupp. 3Q,
m (SJ).H.Y.IN3)'~ 326 U.s. I. 65 s.a.
1416, 19 LEcL 2013 (lMS).

m. AT. T. 552 '.Supp. at 114 ICC "'-
~ aar.u CeIt,c, %e /fir "..
.".. 436 U.s. ..... II. " I.Q. .. 2114, ..

1"
271. It is DOl IlIcoa.... dIM... - 01·_

speed wtth wtdcb MWlIlllllIafwrpd. cu betraD.lImi_~.II"'" Ia tbDI, ..
pIMa lIludl ClDIINlrHaaI paNt.....

m. 1'bIn II .. __ • ... 'h. ,.....
b)' IDIDI, :- .Plll : I.CD'" •
.. 29-JO. dill d. _ .11 II~

daa illllh ... die • P ... C: I' Iet'r 0WIl
FIrnI A torr till d ••
....m I -..
die CM I Ie II 1 .....
11II ID. puWt+l., ....
IawI. /MIII_....,,,,It. 'm .,....-.
Y. IJrIJIIM ".,. .us U.s. ."• .,... " s.a.
1355. lJ61..a. 55 I "',.. G1 (1971): •••Hi.
M "'- Y. 1JIfJ*I.. 326 U& I• ., s.a.
1416, 19 LI& au (lMS); /ICC "'- "'.1'1_
a-. e-a.an. for'" .ISI 4M
u.s. at 101. tI s.a. • 2115; "" CeIt,uc_
tt, FuIwa TrUi»tI c.a, lni... ,... ,.2d 1ft,
191 (7tIa CIr.I917): UrrIIM.- "'- NX, -.
449 P.5upp. 1121 (c.D.ClLI97I): ..... Na.L
~S49 t 61J<bXU. tI .... 21'7't (1_). .....

the Fint Amendment diYenity principle.
AT " r. 5i2 F.supp, at 184-81.

US) The same couideratiou an appli
cable to the provision by the Repul Com
paDiea of information content. the oDly dif·
ference beiDr that AT " T could han
dilp1aced other iDtormatioa prcmden
throurhout the entirt nation wbile eaeh of
the RepD&1 Compania could UN' ita con
trol of the local excIwl,. to redUct or
elimiDace competition ill eleetroDic publilb
iIIr, or coDCIiftbly ill publilhiDr JeneraJ.
ly.m in ita 0W1I rqioa only.1ft .

(1') Fovth. Then it alIo the question
whether the effeet of retatioa or remonl
of a nstric:tion OIL the poeitioD of the Unit
ed Sea. in interDat::ioul tzade IDAy be
couidend. Tbe iDdicatioDa an that N

JDOft1 of the nscric:tioa em muufactariD"
in partic:uJar, it libb' to iD,jun the poeition

CMI'. COIIUIIOII c:miJn IN ... prop_" a.a.
• ~ ,. ",. Am dCftlI purpoIfI
tbaD cradIdoaal ICC.,. JIItIwM
". CorJa. U.s. ., " s.ct. 1~. 59
I 14 2d 692 (1979): c. .s,r.
... me. Y.~ 1M"' ~ 412
U.s. 94, t3 s.a. 3t I 14 U m (1913).

A CODMD' __ 1IIID Ia dati CUI

puJ'IUIDI co die~ proIdWd... the
8111 .,.... ... .. • WI flam .p".
;",., ..... ill die bllwlllillldue 'li_
n. -=- did ..~ .. 1IIfI't......
of F1nI ..menct... ,... .., __ dIaD
would haw • Mc:nI ............. b)'
tbI Court wtIbauI aa '". full 1'dpdoL
UDdir the Mc:nI _ .... .., be
....... oalJ II P .. C~£"0," In
..10 1DIIb. 0INIIa m.d I t
b)' tbI dew. ODe dill""'"_........
couW .. IDIIb tmI&
n-eCDIll"" ,.

1IIbIn, tbuJ CUJIGC ~a : faihn
10 ... die ...... I IJ ,. 1M NIIIf 01
their obit_OM uadJr .. .....,.-=- ..
aD iafrtn

" cWr JIInI A··....
J'iIba. ADd 01 __ Ia dill ...
widell ....a.- willa ilia _ tI
&Ida CourI'. deddl. '" die Iqa + CGuft.
.... ........... pa..C:x,. .....
.... E'rFTW eo.. m,.2Id .. I., .......
am 10 wbtcb _ II ~ It_ 1IIIIIaaI 01 ID
.-. IDd odIer rfIIIa II 1M law 01
die eMf, Dill .., • 10 1M
....,... 10 tbI MII eo_, lAw but ....
to the rIIIricdoDI. 1111I __ c:aDDl be 
Iawa1ly fnri. Ia dill pra : ,I'. .s.~ .
e...u NaIINJ ,. UQt I L 46
utm aDd Ct-CftI.. tI U S w_ ..
31 Do 11.
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vm
TraUWIilliotl 01~ SwrN:a
Altboqh the Coart iI -,.m, the No

qUAI f-. iWIIWftI of the iBfonDadoD ....

u.s. Y. WESTERN ELEC CO.. INC.
CI&e.6" ' ...... SIS (D,D.c. ItI'ft

ot this nation in that reprcL iD that the vieea ~trictioD inaotar u they relate to

teleeommunications equipment nwicet- the proYilion of iDformation content (Part

like the television and automobile marketJ V, IUpnJ), • HpU"ate ana1yIiI iI required
today-will inc:reuinrly become the p,.. to determin. whether 10 much of that re
serve of foreip~omiDated firma. Su pp. SU"ic:tioD should be lifted u to eDable the
561-05. ~pnz. The Re~~ CompaDiel, IePmaJ Com.... to acquirt and operata
on~ a~. arrue that this IS not a matter the infrutruetu:e n for the trans-
for Judie1&l eoneem; yet these same compa- " . ~.
nies have loudly advocated in maD1 ff> IDlllIOD of iDformaaGn IImces reDerated
rums, iDcludinr thiI Court. BeD AtlaDtie by .o~.m Be~ore conaiderinr the. eo~
CommentJ at 5 that the decree .tandl ill petmve uv.ea railed by that surPSUon, It
the way of an bnproved American inte1'Do iI UHfa1 to deIc:ribe tint "hat such action
conal trade potition.n• The companiel' PC> would mean ill praeticaJ carini.
SitiaD that the Court may DOt CODlide the A. Viaotc Indtutf-r
probable deleterioUi effect of a NltrictioD • . .
remon! OD American foreip trade ia DOt 'nle term 'TidIot8" reten to a ,"de
only bad polley; it iI a1Io bad law. s.. variety of "'-~~M iDteactiYe data ser
Unit«l Slota 1'. Unit«J StlIta SIMI, 251 'I'ica "VIdIota arrupI iDformatian iD a
U.s. 411, 467, 40 S.Ct. 298, 301, "LEd. test or IftPbic format OD a ridao dilplay
343 (1920); FTC II. GNGt lAka CUmieol with aMr iDpat throqh a kl)'board." Hu
COf7J., S28 F.supp. 84. 98 <NoD.ID.I98I); be Report at 1.21 Do", Videota applica
Unit«J StlJta II. LTVC~ 1984-2 Trade tioDI COftI' aD .tiN aplCtrwD of Mme.,
Cu. 66,133 (DoD.C.), G".u tlVrraUMl, 7" l'&DI1q from mere databue ICCeII to such
F.2d 51 (D.C.Cir.l984). sophiIticatId ..me. u telelhoppillr, .lee:-

Fifth. A1thoqb tile~t of Ju- troDic bgJrm" ordIr .try, aad elec:1:roDic:
tiee iDliati that till Court'l iDq1Iir)' mat be maiL III.
ree~ to competit:iY. iDj1II'J to the a- ""'- rideo .:-......_ ,,__
c:lU1joD of all 0_ futon, it doeI f!Dd a . AU.~ IllUlIIJt:1'7 ~ P'OW'Il ~lo..ly
~ staDdard ill MCdoD vmCC) of In tM UDit8d Sw.,.~ with reo
the dec:ne when that IUpporti ita poIition. speet to die home rideota marbt, and
s.., ..,.,~t of JaticI R.polt at~.. 'fiMota lin_ OD a
46. The Court baa CODIidRIcI eoItI YenU .ubetaDdal IcaIe remaiD larply ill the fu.
beDefita wben tbiI cu ~Jy be tvI. Seftnl -'forti to pro.ide ridaotu
dODe without'" riM to competiti•• COD- ..me. haft taW. III Mucb 1986.
lideratioDa. S. Par& vm (iDfantatiDD KDiPt-lUddIrN~ Inc.'1 V"Ift1Z'OD
tr'aDImiIaioIl) aad Part IX (tlltelHB Nltrie- ..me.. wbicII ptOriIW home IUbIcn'bel"l
COD) i~ in MYval marUta with .... ItOCk prieel,

azul IhoppiaJ illfonudoD, folded without
baYiq .... pro& AIoaDd the ume
time, the 'DmeI1Drror CoaapuTI Gateway
videDCa lin. cJaMd don afte 1oeill,
apsu-h"ata)y • mj11imL W~

dOlL ... ' .,..
....... Pilml'l 1M CaE, "lM to
.,... ......... Jr1" .....,iII
vi.- 01 .. III ".01 .. lIIfom<oa ..w:.
cWbIidaa Ia....MJ) 01. till
incJUIioD tbInIa 01 ... __ ••~•
.~• .,.a= '........... aDd
·maki...........• ... DD..,,:dDa IINI& be
rtJC'*L Mar.,., •••_ beIow.-m.
Inn " ... ..w:. 1ICIUIU1- iIlvoJws
dw petf oIa ...._ ,,-*-thaI by

any fail r.ua, " .. 18m ""'doa ser·
vlea- would be tDch'ded ill _ cWlaitioa.
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I

POIt, "Videotex's Timinr Is Questioned,"
March 20. 1986, section El.

Approximately five companies in the
United States and two independnt tele
phone companies n. are currently offerinr
videotex services. Two of theM compa
nies, CompuserYe and The Sou.ree. have
provided videotex services for moat of thiI
decade. Trintex, owned by IBM aDd Stan,
is a mo" recent, multibillion dollar v.nCUN
offermr .lectroDic information &Del truuc
tional services. General Eltetrie lDforma
tion SeJ"licel aDd Q1Wltum Computer S.
vices .ach OWDI a national CODiumer~

to system that hal rteeDtly .ntenel the
market. The two iDdIpendat telephone
eompaDiel. the Chillicothe T.lephoDt Co..
puy aDcl the CommonwMltb T.lepboDt
Compuy, offer nttwork-iDtepsteel viet.o
ta seme., bat oal)' on a .,., limited
bail to vert few cutomen. ID spita of
the emteDCe of theM vidIota prmden,
some of which do make aftiJable a eoDlid
enoble variety of iDformatioD 1tI"tiCII, onl1
about 1.1 pereat of UDittcl Statal hoa.
holdl UM COUUDlC' Yideota.'"

B. 17M~ AbroGd
-Video_ it cazratlJ beIq pro,idId ill

Fluce on a far IDOfI estaIift..... The
French aatboritill ItaNcI what it caDId
the ''T.let:eJ" .,... iDit:IaDJ iD .... to
reduce the hiP CDR of ,... teJepboDe
dinetoritI by rIP'" daIm with aD ..
troDie dinctor1 • ,... TtJItal baa ..
IJ"OW1l to prcmdI CODI1I.IMn wida ....
Z'N. WbIJe Dr. HubIr _ .... 1M $nod.....

Nnt En TIIJ,bDIIICa I' ..,_paout"
Yi ddI ..... _ ....... bI
~ willa dill ea.,.". public MD' uk.
Com,....... 0- • • 20-21.

m. VIA Ca Nilil. loot: 4 CI , •• .,.
Com... _2Z.

J1I. To rH "'.10 .,...
10 U wm'·h ..".., 0 .....
....-.-..WOUW 101dlloa....
.... ., 1910,~ MbUIIIt ..
.......1Id 10 tie '''w ba'nDCIL U S w_a." ~ .. App. Tilt 1.

m. U S W_ M••a...... 20. U S W_
fIJed willi die Cauft die J....,. 1917 T.....
eataIoIue of caIIId '1JMI" thai • OM'

. 6JO ..... III cleat_ 2.335 .w:...

thaD 4.000 intol"lD&tioll ..rvica throurh
some 2.3 miltion uMiDiteI" termiDalI in
homes and baam....... The French sys
tem diltributel both bUlm.. ..me. and
,eneral pubUc serricII.'" S,. pp. 589-90,
infra,

Th. Minitel is buically a "dumb" or pu
live terminal, • black and white monitor,
f&r I... sophisticated aDd thUi 1... expen
sive thaD aD ordiDary computer termiDal,
with a k.,.board which may be uatd to
adcinu both the network &Del the databu
• maiDtaiMcl by the iDcMpeDdat intorma
tion PI'OYiclen throaP tbt nmrork.
MiDitel caDI an routed to the information
prcmden oyer F!uct's 'fnDaI* P"ket.witchtcl- Dicwark. The mtarfaee be
twea the nplar _boDe nmrork aDd
Truapac iI proYidecl by .-ot.a .....
poiDta (VAPI) wicIIb' diIpened tbroupout
that Dlcwork. The PIwDCb atat.e-owDed
telepbODe compu7, die DinctiOD Gaerale
del T.lecommamcadou axm, OWDI the
VAPI. Howenr, aD iDfol'matioD contat,
u w.D u iDtormat:iaD ....... iDMliDI,
ntrilftl, IDcl ~tadaa, IN COIItr'ODed
by the iDtormadoa pro,....... DOt the_boDe compu,; die DOT pro'....
aiaDy only a COIltftMntnJ trlDlmiuioD
aDd switdIiDI eaDdd.. Tbe _hou.
comPU1 aJIo biOI a-. cIINedr for both
trulDUuioIl aDd 1'10.......,icII, aDd it
NimbaneI the pnridln for • pordoD of
the f..... The PNDCII IO"ftIIDIDt COD-

.. A -cNmb- tenIIIul ...,., dIIpIaJs IDforma.
nOll ad KIa U • CIDIIdutI far tapaI """",,nefe;

men IOPbi.CMMI ,. CIOIIIpUWI. '" CIOOo
trill&. perform _ dMa _ ...... '" :
iaI fuDcdoaa lD...u,.

... TbII.,.. ot
mr.... iJltO ..a. , ±_ ..
tbID iDdIYIduaII1 d I IdII f aM I'ClIUIIII dnuIb
IM....n. SIIIIIJar III ..
Uni&I&I sea- "- GIl , T)&Wt
but DOC from tile .. .. CoIDpa.iII-

.. ANPA ('.om_ • 21.

.. 1Ioweva'. tile DO!''',,~.. II =11'011-
ie t.eJ.phone cIIncIaI7 .... -

2M. ANPA Com...... _ 29-&
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trOll. the Te1etel '}'Item thtourb the OGT, It iI a elich. to state that "e live in an
aDd It alIo subaictizea the system by ,mnr 111lormatioD Ap, but it iI a1lo true. Infor
away the MiDiteJa fret to all hoUlthoJda.- matioD iI today u central to the semee

Videotu iI a1ao available, but on a much economyw~ mc:reumrly prevails in this
more limited seale, in Japan aDd, to 10m. eountr)' U IlOD aDd coal we~ to EnrJand
extent. iD Great Britain.- Th. Japan... around the turD ot the eeDtu.ry. Whatever
:elephone company functions U a hard- C&UHI the more efficient. rapid, inex·
ware-software vendor to a number of local pensive dilHmiDatiOD of specifically needed
emtrreney medical information s"tea aDd requnttd information - to an ser'
that monitor, amonr other thizlp, the aftiJ. m~t.I o.f the po~ulation, iI likeJy to rive
ability of hOlpital bedI aDd blood aDd.. thiI natiOn aDd ita eeoDomy a sirnificant
rum invtntoriel. Huber Report at 1.29 Do ~tart over eo~triel not similarly
47, Table G.18. Th. Japaa.. Automated equipped. MON specifically, affordable vi·
Meterolol'ieaJ Data Acqaiaitioa S"taI col- dIota-tIw iDltaDtaDeoua availability to
leet.I w..char data CODtiDUOua)y from 1,400 ~ of AmericaDa of needed iDfonna·
reportiDr .tationa, Huber Report at Table tioD at low COI~u1d be upeeted to ~n~
G.18: a voice-mail l ..taI ... iDltituttd ill tit the tcODO!D1 by providiDr iDenu.. in
Japan late in 1988; a.n AtlaDtic: CommtDtI .t&ieDq ba iDformatioD maaapment and
at 54 Do 111: aDd NfppoD Telephone. hace. a1IO ba productmty. Outaide the Ie

T.l'l!'IPh mabI aftiJable to eutomen a OD~ ~ brold aDd relatively ina·
number of diakp Mn'icII, iDcJ1IdiDr De'" ~. Yideo~ ..ould, of C01U'H, ofter
".the, rolt &Dd aid c:oadi1:iolll, t:raft~ l1Pificut Ioc:ial btDt1ltI.
iDlUftDCle, tuia, hottla, caoJdq, mUlic, aDd W1thoat IttlImptiDr to be ahauative, tht
EDrlillHaDa'ule..me.. Huber Report foOon, IiItI 101M of the more obvioua
at Table IS.21. Lib tbI PNDcb COIIlPUY, vidtota-relatld economic MrTices that ex·
the Jape•• ttltpboDe COIIlpuJ faDet:ioaa ilt .JHwhtrllDd that mirht be made avail·
euatiaD7 oaJy u & lappJiIr of CODduit, ablt iD thia COUDtry: (1) ill haakinr, video
DOt of CODtato. ta could ,m e:utomtrI diNet aDd imine-

C. 11'11parltJ.,. 01 WiMlr-.AflGiWZ. dilate ICeOUDt iDtormatioa aDd fund tranI-
1~~ fer capabiHCJ; (2) ill brokerap, there could

. . • . be iDltaDt fYa1udDD of currat portfoliOi
.~ iDdicIttd, .DO~~ OD a aDd acetII to a1tIrD&tift iIlftitmeat oppor

similar .~ aiItI ID tM UDiW Sta.. taDitiII; (8) rib Nlpect to euatomtr se....
Btt~N~ iIltD tbI ,.... tbtnfor viee by a ftriety of baaiDIIl eattrpriln,
aDd lato pnd:icIllIIIUII for NSDtdJiq the arraartmeDti could be made for immediate
relatift scueitJ of ...Wi·=II without at acetII to iDfonudOD about 01ltataDdinr
the I&IDt tbt~ the !'ilk of aDdcom- balaDces, order fg1fl11rnftt, ICCZ'Utd inter
ptdtii. 1dioDI, it iI appropriatt to couider est, aDd the lib; .. (4) with l'IIptCt to
tin& wbeCMr ad wIaJ eM wide anilability shoppiDc strriceI, ftIIota could provide
of. iDtonudoa ..v. tbroaP ftNotu: ctiNct MIll immediat.t~ to the priceI
miPt be ...,.., aDd d.. if*- of a wide rap of prod-

- A=cardlll- npana, ... froID _I_
........ia80~....,forcbe
FnadI T tile FrtDdI t.I.,1toM
CO'DpU)' IO ita... iIMMmaII
bJ 1990 or 1"1. PI' , doII 01 I"'medque,
U S w_ 1aplJ. App. Tu 2. • Po 5-

.. ANPA ec-_ .. I' (ciI6rf~t
01 JUida .... NIeue. .. 9-10 (I'*'aIry 12
191'7).

m. .., CoamMatl of AHPA .. 1.

• 1'bI U......... 01..... DOCIUfftr
from • ....., 01 IDfonudoa. N...,·pen.
~ IDd rwBo IDII DIIW'OItI. ca-
ble Ia'¥tcII, - ...-. U ocbIr iJI·
fonudoa IOUI"CII .. III ad quality
""IN'CIMd.......... VIdIoca would tlU.a
dilliDCI DieM. bcNwwr, III dIM II wauW-mabl~ .
a puUcipul to ICqUin IP'dftc ialonDation at
a time whIa be .... or WUIII iI. .. It would
pa'IIlit IWa 10 do • wUboul d.lDeauuminc.
difficult~ dfona.
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acta aDd serrieeI that could be purehaaed
.lectroDiclJ)y·-

Outsid. the eeoaomie sphere. videotex is
used in France. and could presumably be
applied in the United States. for such ser
vices aa (1) tnv.l informatioa. restawut
reviews and reHrYatiODS. botel aDd reatal
car information. and airlin. sehedales; (2)
mstantaneoua &eceu to ticketiDC for
sporta. muaical. c:ultural. aDd .ntertaiDm.at
evenw; (3) informatioa coacemiDc meet
inp of ulOciatioaa. iDcludiDC seheduJea.

. performers. and speakers; (.) soeial mel
SAliDc; (5) acceu to federal aDd local p
emmenW iDformatioD; (8) laDpap ill
sU'Ue:tion; en reprilltl of~ &Del
marume artieleI; aDd (8) .mploJlDftt ....
vices.

The Court olmoaaIJ .. DOt aDd cazmot
mow which of theM or other Mr'ricII
would be offend ill tbia COQDtrr, aDd, if
offend. would PlOY' 1IMfal or dllinble
here. The 0D1y qMItioD Won the Com
is wh.ther the dacnI~ CD the
Re,ioaal CompailllJaoaJd be utt.cr ill part
10 U to permit the puticipatioD ill tbe
information ..me. market of tboM with
aD economic iDcadft ud tbe Nq1IiIit.e iD
tereIt do 10.

D. lA",...&:olI r..,. i1l tJy
Uftil«l S__

There is a ftrieq of apia- on the qMI
tiea of why vidIota ..w" have DOt

.. Altblpr.-d-.ia ..
~ for ...,.. 11» ~. tInuIb
aD iDfonDIdoa can ID
tbrouP tbI foDowiaIlIIpI:

(I) obIaia .......ca........... 1ad
comm'llW'ad_ IIlIrwwI;

(%) r cia wIddlwt'n_.,- ap ......
~ .. ".I"tDD at ....

(3) pi , ~,...a,for.

minl ~"
(4) ft_ U. eM' • ....d_

MIWaI'b _ ~ apWll1 F-.... _ dol-..., ,. .. .;.-
(5) INa ~ til ca mI.....

doal~ code IdIDd&:MkIe
D"eW:

(6) dial ..~' m_ lad ...
.. •n .- - 4$101*- dIDII;
ad

(7) Ieu'Il ... uaIque ....... IInICIUn of
tbI iDfonDIdoa III!IWWk lad .. UDique IaI'Cb
ICf'UCIUr'e of .. ialanudoa plcMcW.
VIA Comments. II: _ .. MGCioD of U 5
w_ II 21.

I!"OWU in the Uan.cl Sta_ - u they have
iD Fruce ud to a ..... utlnt in JapaD
and BritaiD. Some. who OppoM the littinC
of the restriction. IUC..t that there it
simply I lack of coaaumer demand 81

caused by the ditficuk tedmolol1 and the
apeDle involvtd ill operatinC hom. termi
Dill- u weD u low conaum.r awareness.
difficult aceesaibility, &Dei iDaufficient ser
vice relevaDce.- Others believe that the
foreip advaDtap liea in the buie fact ot
Pe1"lUDlDt OW'Derlhip of the telephoae
netWOrk and the Iuhlidy it provides for
aDiIcl..me-...

The Frach pvenuaat'l Iublidization
of the termiDalI woald be cIimeult tD dupli
cate hen tither OIl a ,~'emmeat"uMidy

or a taIepboDe COIDPUy111blidy buia.
It ia 1UlIib1y, how...... that the COlt of the
t8mjn,J. DOW .dma_ at betweea 1100
&Del IlSO bat probUly .. OIl aD IDUI

market buil-woaJd be III iDnperable obI" if iDformatioa ..... eoaJd other
wile be diIt:ributId. to coanmen OD I

braid ICU IDCl at nuoaable colt. 'nle
other prob"~ aWVllleU, Ie

-.ibiUty of..me. coaJd pnnmably be
IOlved by a ..me. that ... propely mar
k.. aDd beclme aftilable to a .ubetaDtial
secmat of the publi:.

No Olll Jaaows, of 0lMIIM, whieh of theM
problema is eritical. ud DO ODI bowl

.. AI ..... Iafw pnMdIn
CIDI'f'ICd)' poiDI OUI. II abcM. IDAII1
lUCIa .... do aiI& Ia ddI CDUDII7. INa wII8I
is miMi", is .. ..,~ &118I II pcwldld
et.wba'e '".. PnDl:Ia T........ tlwlll...
IDUI m.arbI.

2tL NftI r",* n". "YWIGIa PIa,.,. s.t •
Workable FormuIa,· ... 2S. 1_'"D.
.... 1. ccMUIIUI4; Camp .,. e-a..... IS.

m. ....... W..c "'Tabd1iiL A.., ..... All
Ua.c:auiD Fueun,· !) I ub- 1. 1_ ,... 122;
_ .. VIA en-•• 10.

.. VIA CoraIMllll • let.

2M. .,,. DOIe_ .....
.. H~.ilddl n .'7 ........

Ii.. to die II&IbllshlDlDl of • .,... tbaI clarIy.
would be UMfu1 ... couW be ...... pay far
iue1f-u lOme claim is probUle e- _ 215.
,..,.HI may be cba& IUda III iDhIa1 ......,
would be fonhcomiJll,.
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whetbel' informatioD Ml"riCeI would be Ie- PbiWpI lubmitt.ed oa behalf of U S West;
eepttd by both proYidel"l and CODlum.rs oa AffidaYit of Prot.... Jerrr It.. Haumaa
a sufficieat scal. to read.r it tcODOmicaJly OD behaJf of PICiftc T••ilI. MON speeiti
feuibl. u w.n u soeia1Jy UHtuL.. ID- cally. the data iDcticata that RecioaaJ Com.
deed. DO OD' could ever bow the l.DIWer to paD1 ownership of "..&away" fadlities
these qUtltioDl UDl.. Jepl oblwJ. to similar to Frneh VAPI would decreue the
the provisioD of the semeet are removed. eo.t ot providiDr videotex.

After eDDlideriDr the subject in some Gatewaya- would permit the eDaver-
detail and with peat can, the Court hu ,ioa of the uyDcJuooaoua sirnala that aD
become coaviDc:ed. tint. that, if the IUtbori- U1uptD1iY. "dumb" termiDaJ Mnda and re
t)' of the lecioaaJ Compuill iI caretu.Uy eeiY. to IDON .tficinc X.25 packet sir
limited. the rilk of aDQcompetidn action aa1a. Sila uyDChronoUi tr'UImilaion is
by theM compaaiel, whilt DOt iDaipific:aDt. much moN apeDliYe aDd much slower
iI. on baJaDce, outweirbtd by other eouid- thaa X2I pecbt tzuamiaioa. wide diaper
en.tioDl (-. i'V7a); MCODd. that the b..... IioD of the """11 would dec:reu. the
aca1e and the reuoaable COlt criteria Deca- duraCioD of uyDChroaoua tr'UImiuioD aDd
S&r1 for a IUCCIUtul 'l'Item caD be met heDce oYWall tnDImiuion COIta. Such a
oaly by permittiDr the JerioaaJ Compe.niel reduct:in ill tzuamiuioD COIti may be a
to pro'riM the Me" • .". iDfrutrueturl peet.l aJIo to nclace .u.tantiaDJ the eott
compoDenti for eft5c:iat rideota~ of the rideota Mn'icI to the coDlum.r,
on aD iDgpatld buil;" ad third, that it and the~ dem&Dd raeratld the~

iI protule that a nJJ.nm, adlquatel)"~ by pl'llumablJ would, ill turD, ...... the
lieiud l)'ltem eoulct perform a uetaJ... number of iDtOl'lDltioll~ aftiJable to
vice, aDd that it miPt attnet a tuffteiat the pubBc.-
Dumber of I1IbIeribert 10 that it could oper- Pauible altlnladYelare DOt .imiJarly at-
ate OD aD ICODOmicaDy aouacI buiI.· tnetm. If die pwwaJII did DOt perform

Eo Ati EeottMIIall, SftfUl S,... theN COIl..... faDedoDa, they would
If the Iea'iaaaJ CompuiM operated the ban to be performed either by the iDdmd

kif iDtrutraetan COIDpODIIlta, tbe a· ual termiuJI or by the ftriou proriders of
peDM utoe:iated with tbe proYiIiOIl of ,... informatioL CoDftrIioD by the termiDall
ota could be NdacIcll1lbltaDtiaDJ &lid the would Mell.arib' iDcrl lipifteantly the
Mi''''~ woaJd be ..... ,.my Nquirlcl aopb.iItieadoD eoaMqu.ntJy
It Clilibll. S. At.tkImt fIl Dr. AlmariD the COlt of tMM termin'" If prwpectlve

2M. Arz1CSrE ••" ,. 'ub" bm AIIoda
tiaa blIUl'NI tbII lid .......... Wo. IUd
w' .. ODe or ... til tbt faUawtaI r.aon"II" ,•• wQII .= '" .... -- to,., far ..,.. (I) a far IdIIaI1 cur-
~ (2) far Md,
" &m _ 01. lao
.... .-.IaI: (3) to -
iaIfw 2d-..... dran, or .
WIIil. IO... iaIfw dOlL CQ II 1& 21.

m. 1111""" dill ...- Compe"lM 10
..... Ja lawlMllIIIIat hdw. 18
in' C J IlIda ~ below.
would ia 'd_ 0. 01 &bole
..... .". g d.dII_"~
tile .:: ItIlIltJ 01 ..-ri0ll 1'Ids, ill U1Io
cauW r-.. IDIrbt far 'rid.... ..w...

Not ....~.-. til caura 'or aamplc.
ADAPSO _ dill tbt Prada apIIiacI is
!!MIIIt",,- ia ~CIIII IDd thal the
u.... _ .. .wa PM warId'.........
IDOIl .CE I IJIuL _ ""ek:e'M~a
..w:.1DItuIa7. 0-= n.......... Wbecbo
fir or DOC dIM 2 I wm! II COITSCI ADd dUa
..... prt..u, ...... II .... couaMd
aDd ba. __ wauW...-r10'"-~
dial -rd_~ 01 die .....
woukI 'n 'I Ity..... • sbIIr IftIIIbWt7
ad ...

2ft. AI till ~ II limit-
ed to fad' to _1nDdI VAh thal
1ft delcrilMd..... II" DOC iDclude other
fIciIttIII daIa ........dIa".-..- may be
iDdudM wttIdD tbt _a'. 01. tba& ....

.. n.. ..... 10 IbI& IftICl r'IIdIII all till .. U1M ....... InIIf pllfOl'Dld c:eUiD pie- ...
., frae U SW_. '711cu1 C1.a"".10 till way ~~ .wa -U ..... providers
A-aa Nn'Ip ... puN'..... AasocIatIoa. • c:ouJd alford to 0DIDPCIe ill the iDlanDadOft Mr·
puHeM", usoc:i2ttoa. vices mark&
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UMl'I wouJd have to speDd a subataDtial
.amount for full.t1edpd eomputer termiDall
without aDy uaUftDCe that the semea to
be prorided will actually be uaetuI to them,
the opportWlitiei for the ereacioD of a tru.
mall market would be lubltallcially re
duced.

On the other hand, i! the provision of the
iateway functiou were lett to the individu
al providen of information, it is doubtful
that these providen would ctilperN the
pteways u widely u would the Rep,Dal
Campania, for the .imple reuoa that .uch
ctiapenioD wouJcl iDcnue their packet
switdled traDlmiuioD coaa, u weD u the
cuatomen' IUta of aceealiDI the d.m.d
information ..me.." Sen apiD, tbeD,
the ecoaomiee of the .,.tem would proba
bly be such that it would DOt pow u it
should i! thia eounCI'J is to t.Ieftt from a
modern, compreheDliTe iDformation ~
vice.

What all of that iIIdicI_ it that the
RecioD&1 Compuiel haft baiJt.iD~
aves Dot ani1able to othen to diIpene ud
multiply pte...y faciJitiII- aDd that the
relatively atacW trlD'!"ieeioD to .ach
fadJitiel would Uft IIIOMJ both to the
information proYiden &Del to CODa1UDtl"L-

F. N"'rrl~"
ComJ'lO'NlUl

For the I'MIOIII .tat.IId, it ippIU'I tbat it
may. OD belt"...,_ be apptOpIiate to ...
mit the ReIioaal~ to pro•• aD

iDfrutructule tor iDfonutiall ....kw&. It
is obvioualy ....tiaL bo••,., that the
nec nary iDfrutnctare ...,.... be •
fiDecl with u ID1Ieb ...... • pouibIe iD
OrMr to aftid eoafem..... the .....
al CompuMi tile autboritJ to marbt COD
teDt-bued iDtormaa:iaD _fi:n, a nAIt

JlL 1.eJI&MIJ ... .,. t I.non''''
of the IiIDIla ....w ..... 1M~ ttl
imped',. &be Ina.,....., "alii _ ......
ciao~ .......... _ ra.' FR.

.. Sudl~ would _ ..... 10 die
....... Coa:apIaiIIIba II would NC I )'_
the wide 1ft!'WDi-iola of iDfwvetIce CMI' ...
IioaaI CoIIlpU)' u.. for wIdda tM, would, of
~bepUL

.. AI apI.iud izIf/rw. 1M far .......
there eJabora&ed oa. 1M ..... CoaIpuIi.
sboukI lddltioaan, be maltted 10 pllfOl'lD CWo

that would prohibitiYel7 iDcNue the riak of
ant'icompet:itive coDduct.-

As indicated. the iDfndnetuJ"l aeces
sary for the traDsmillioD of information
seme. eouilts primarily of various low
lev,l ptew&y funeaoDi that do DOt iDvom
eoDtrol of or iDterac:tioD with infonnaCOD
eoDtent. A pteway would operate. &I a
RerionaJ Comp&Dy interface or connection
poiDt betweea coaa11lDtn aDd iDformatioD
..me. proYiden. that iI. u aD intereoD
DeetiDr data t:rl.Dlport .yswm, acces.ible
throap a .iqle, preferably truDcated,
telephone DUJDber.

The Ptewa1 fuDetioaa, aaaJolOU to the
fuDctioaa performed br the FreDeb VAPr
COIIIiat of (1) data tftDmilaioll, (2) addreu
tnllllat:ioD, (3) protocol eoannioD, (4) biB
iDe IUllaPJDeIlt, aDd (5) iD1Z'oduetory iD
formation eoDteDt.-

The foDowiDc enmiutioll of the scope
of the ftriolll iDtrutncaIN compoaents
detaiJI how they woaJd operate aad bow
they _pt be apeetId to acbine the req
uiIite etfIciIIleiIL

1. DGIIJ~

Data trulmiuioa faDet:iDu iDe1ucll .ir
aa1 democ:lu1atioIl error rate ...urement;
&Del the pDeration of~ OD the
UItI' ICr'MD. The delllaclaJat:ioll of .ip.l.
comiDr from COU1I1MI'I • aD _Gal.
tftn'miuioD MnicI -=11'&11 to the per
formaaee of utaIecommUDieadou" tuDe
tioDI u deftHd b1 .... IV(O) of the
c*Ne. The IMUUftIIItDt of the error
rae. aD the IiDe ill • pu't of faciJitiII
e.tiDr for "information ....." aDder Me

tioD IVm of the decrM. Neitile of tUM
fImctiona iDvolv. the DI&IIipaJadoD of the
_tat, or iDdeed die farlDp of the illtormr.e

IIiD biJUlII m'ne mar ........... 10 far.
Billa limi_ iaIrocI& a,..,"" sd,..~..=-
If dIiI wen done. ClDlIIPla bUJIaI
pro : III would be tirnpI.IftIIL ca ...
c:ouW ICCeII the lalornuma '"
_ ... oaly one ce mm" ..,.,..
puIWOfda for each J'I"CMcW,

... s. Subpan 1. iIrfr&

_ .s. ,.,..,..11, ,., v......

... S. .Iso Huber It.Ipart II 6.16. rlble 15.10.
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tion sent or received. and neither requina a
specific ameDdmut of the decree, or poNS

a threat to competitive parity.
The reneration of charaetal'l that appear

on the terminal serHn coDititutei an ech~

inr of coDiumer-pnerated kIyItrokn for
the purpoH of eoDfirmiDr IUcc:euful rec:epo
tiOD as part of the traDlmialion funetioD.
Althourb it is uaerted b1 some that pron.
sian of thia type of senic:e could affect the
content of the information Hnt or received
-for uample wben the format of the iD
formation pron1er'1 computer application,
which UMI color u a n"'&r1 component
to the interpretation of the m•••,. MDt, ill
c:haDred 10 that the rteei'riD, termiJW,
which baa only a '1Urh1irht" and "shade"
capabiUtJ aDd DO color capabiJitT. caD ~
c:em that mel",. ill a meaDiDrfaI maD
ner-the deme to which neh a tzulfor
mation could atltet CODtlDt ill iDlubitaD
tiaL 1D the judplat of the e-rc. pi!"
formaaee of tbiI tucc:ioD br the RqioDaJ
Compaill will DOt c:nata &Dr aipi&aDt
opportaDitill for aaticompttiti,. coDdue:t.

If the Rerioul ComIUiel aN pII'IDittad
to pl"OYide tbIIe .., ..... mach of the DIed
for sophia_ted bardwan aDd IOftnN at
the aMr'. tDd of the IJItnl otbuwiIe
neeeaarr for the adliIftlDlDt of ICCIII to
iDformadoD~ naJd be oIrriated:
the network itMIt nUl be performiD,
tuDet:ioDI ot.blrwile pll'formecl bJ the
UMr's more aophiIt:IcatICl compatal'.

Z. AU,... naulGtiOfi
Throup adcU.a tnMla_ the COlt

sumer will be eubW to 11M &D abbrmat
eel coM .. aipaI provided to him ill order
to .... tile iafonDadaD ..tiel JlI'O"ider
ill lift of die..... die tIIIpboDe number of
the deIiNl protWlr.- 'l'ftM1adoa of the

WI. Ia IbI , ..... VAl. ddt .w:. ;en tw of
lbI n=''''OD tI • "II •.,.. code tJIto the
,• .,.... -mbv tllbI ..... iIIfanDII:ioa
.w:. "cMdIr.

coaaumer'1 rwqu.t for Mr'rice in thia man
ner would obvioaalJ facilitate acceuibility
of the syatem. PlrtOl'llWlCe of tbia tuDe
don by the Rerioaal Compuill likewile
mvolv.. oalr a minimal muipuJation of
content, aDd it, too, poMI DO lipiticaat
risk of anQcompetit:ive CODduet.·

3. Protocol Ccmwm<m

Protocol conv.rsioD fadUtia undertake
elec:U'Ome aualation in order to facilitate
the comma.aicatioD betwIID informatioD
H1"'Iic:e providen. n.r perform thia talk
by alttriDr aDd reeoDtiI\U'iDr mll"re con
tat at the machiM J.vel. for aample, by
conv.rtiD, the uJDChronoaa 1ipa1a that &

"dumb" termiDa1 ... aDd receiv. to the
maN .tfic:iat %.2S J*bt 1icuJa. Pro~

col CODvlrlioD Nl"'riceI aN 1lleDtial, low
Itv.1 Dltwork .upport 'Jltema. Huber Re
port at Table 18.10.

PrcniIioD of tbIIe CODnnioD fuDc:tioDi
by the Raaioul Compu.iII it ....ary to
tab adYutap of tbe~ trI.DI
millioa COIt.I dIIc:ribecI ahoY.. AI th.re
Doted, iDdepadIDt pro,idIn woulcI DOC

have the iDcative to diIpene the convezo.
lioD faciIitieI • a wide buil .iDee IUch

dilpenioa woaJd iller.... tbeir packet
IwitdIed tz'MImiNioD eoaa.-

Protocol COD..... the. it a U, iDtft
struetu.re eompoDIDt 1*.".11 to the ~
velopIDIDt of a mil. marbt for vidtota.,
Some limple forma of protocol proceuiD,
do DOt iIWolft &rr/ cbupI ill form or
contat of tbe iDformadoD MDt, aDd their
perform.uce by the~ ComploDi.
poMI DO risk wbatft'er. HOWIYIr, a IC)o

phiaacattcl &lid tffec:tiY. iJlYm of iDlor
matioD trlDlmillioa nq1linl aJIo that the
network perform tboM protocol CODftrlioD

~ ,nn=- 0I1bi cIIaa Ia lAY
eveDt. prcMMD 01 dill .... ." .....
Compen. ID C~lIIII wtdl iafra.
IInICIUN CO'lII' a Ie"'"~ II. DIC'
..." ee-m, aa_ Ia • "Oft". tI .. iIDpIo
t\II for poowdl tI • m....... for WIeoca
.me-.

JOt. Umlled cI1IpInioa would 11M oab' ~ud.
!hi pouibtlltJ tI die I ted nnni"'•. COIU.
but it would ... coaIIricllbl II"aIUIpanftCY of .
commuaic'alioll tbI COUUIIICI and

providcn.
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fuDetioDi that are neeeu&ry to ea.haDCe
traDlp&nDCY of eommUDication between
coDiamen aDd information ..me. provid
ers, aDd the Court is prepared to put 1

modification of the decree to meet th...
requirementl. On the other hand, addition
al protocol conversion alTic:es that manipu
late content beyond that which is neeeu&1'Y
for the tranSmission of s.rviea, would
raise sirnificant aDticompetitive COnc:etDI

and, since they IN not essential to the
operaQon of 1 videotex s)'Item, the per
formance of such amees wiD not be 111

thorized. It is espeetld that the propoMd
orden aDd memoruda submitted to the
Court (1ft P. 59'7, iftfta) will delc:nbe wbat
the plIltieuJar partieI or iIlter9enon reprd
u DeceU&I7 aDd UDDeC'III17 protocol COD
version serYicea.

4. Billifll IItJJUlfftlftt
The current videotex ')'ItelDl require

presublcriptioa: the CODlUJDer mlllt fur
nish lUI IWU ad addna, teJephoDe Dum
ber, 1 c:rtdit card nUJDber, aDd otber UmOar
information, u req11iNd by • puticaJar
information serrice proYider, ill nehu..
for a puaword that must be NtaiDed ..
entered with -= ICCIII U a ptWIq1IiIite
to the receipt of data from the 1JI01f'idIr.
Thia prelubktiptiDn pro C.1. oIwioaaly ell
ereues the &CCellibiHtr ... dimiInadaa of
videotu, iDumuch u die eaaaamtr'a .....
or desire for informatioD ill ..en, immedL
ate, aDd olta CM!"'t a.. die put of
special permiNiDD froID tM appropriata.
provider. Mona,., the pr_lIlwc.iptioa
proceu~ the plu,'" IWMp
COita. •

The ReciaaaI CcnapuitI' roll u ..
teftDed.it.riIe bItw.. iaIfoI••daIl Wi' iet
prmden aDd ..........dIIir baiIHa
abiJitJ to eUrte uearataJr tM..,••
pM. number for ...... rad..... lUI
pm tbat tbeIe.eompIaiII IN ia a uaiqu
pomicrD to pro '-p
meat faDedoDI that woaId the MId
for a ~ubic:ziptiuu praCII. Partber, it
th.. fuDetiou .... ftII1UDeCl by the It.
JII. 1111 Pnadl T.... .,.. i........ .

'"kioIt'" bilIIIII.,.. ia Ita. u... tbiI.,..
t.eIIL die t'll.,_... COIIIpIII7 bIDt 1M C'll'WP'''W
OIl • fIaI.,...,........... CoaIIq .ef,.
the COIIIUIDII'I of iIIforIudoD ..w:. pat OIl •

Jional Companies, it would obYi&te the ne
c:euity for Hparata. iDdmdual provider-opo
erated manapment iDformatioD IDd bUlinr
systems, thereby elimiDatiDr 1 lipifjeoant
entry barrier for lmall eDtrepnneurial p~
viden. In Ihort, the vestiDr of billiDr ser
vices ill the Rqioaal Comp&Diel iI aD im
portant, even eueDdaI element ill the p~
eeA. It is &lao one that does not present
lipificut competitive iuu••

A moN diffic:ult problem is p~nted by
the qu.tion of coDIOIidat.td biIJiD,. There
is DO objection ,.,. • on aDticompetitive
pouDda to coDIOIidat.td biDiDr, that is, the
maiUDr by 1 RecioD&l Compu, of a .iDrle
bm coveriDr both ita 0W1l f.. aDd thON of
the particular proft:Ien. Bowenr, if the
Repaal Compm. wen permittIcl to ~
erata a biDiq II'I'UpIDeDt ill conjuetion
with the iDformatiOD ..me. prmdera that
aIDOUc.ei, ill eftect, to t:be ahariDc of NY.
Due. a Itronr opportaitJ woaJd be c:reatld
for udcompetitift COIIduet, for that tJpe
of UftDllmat woaJd lift die IeIioaal
Compuiel aD iDcnm to diIcriaaIiData ill
faYOl' of thole prG1'iden .... NYallel it
thancL That iDaadft, coupJed with the
!teIioaal Compm.' 1UMIaabtad abiJitJ to
dilldYutap competitGn. woaJd be eourh
to raiN pnc:iM1y the CODCII'iII tbat 1Id to
the adopdon of the cIIcne. AceDrdiDrlJ,
wbiJe theM compm. ma, be~ to
prmde coDIOlidaced biIJIq 1I'I'UpIDeDta,
tbeJ will not be~ to _. ncb
anupmenta that proYide for die abariD,
of NYenue.alt

5. IfttrodvctlwrI~ COlI,.,.,

The provilioD of Um;tel, iIdIodaetorJ iD
formation conteDt by die ...... eo...,..
me. ia Uk.........tIaI to the operaCioD of
• prIetieIl, .tfleiftt.,... It iI aIIo
libly to promot.l • me. -.rDt for ClDDo

lUIDel' videota. for it woaId boda fMOitate
.... of the l)'Item .... pIIIIIit qaiek act
." accesa to the varioaa illformadaD pro
.... Bowenr, ben .... ia ... to
aftid the creation of aD iDeIIldft aDd abilJ.

per miDute bail for die iJIfanudoD ~1aI

dIM &My UI&. 1"biI tiDd of .,... would .-m
to impUcate I"I'VeINI IbartDI aDd will .. be
,.mined here.
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ty to en,... in antieompetitivI behavior.
tJUI intr'Oduetorr eontent mat be strietly
limitId to (1) the dilplay of a weleommr
PAle aDd (2) provider liIt:iDp.

A weleomiDr part could &civile the con
sumer of the billinr arranremeDt that ....
established for a partic:uJar information ser
vice. and it would provide for the prompt
entry of the =d. or thl aam. of the u.
sind information semee provider. Nei
th.r of th... should cauae Illy competltiv.
probl.ma.

A provider liatiDr could. for IDIDpl..
contam in addition to the providen' D&meI,

addreuel, IIld t.1ephon. numben. their
bam..., product, or HnieI eateSOriea.
W..th thiI iDtonnadoll u • databue. the
Rerional Companiel could IltabUah 1)""1

tea which would allow the CODiumer to
search ill uy of th.. cacepriel. The
compuiel qht wiIh aJIo to crou-Nfer
'Dee the IWDeI of tile proTiden, their
codeI. ad the lib. Such. c:raII referuce
would DOt· oDlJ p. broider aponn to
the ftrioa available pro'riden but it would
a1Io faciJitate COUUlMr &CCIII to the Ie

vieeI.

However, aerrice maUol, which 101M of
the RerioD&l Compaiel art Mlkinr, art in
a diftVlllt eateIOfJ. Mau of monu
Qon Mn'iceI aDd opCioaa witbiD thole Ier

va. art tile ...mal IDIUI f,. uY1pt
iDr about that .,.tam. that iI, fO£ dinctirc
the COUUlMr ill ita aM, ncb u in obtaiD
inr or truI1IIittiDc the cIeIincI mormation
or ill s-formiDl CIrtaiD trIAIIetiou.
Mau art • mau. of editorial CODQ'Ol,

lpeeiffcao, taiIond by die pu1ieaJar infor
!UdaD protidlr. aDd u nc!l tMr tad to
be ....,~ witIl iDtormation
COIltat. It die ReIJoul Comp'ID'" c:ould
tumiIh .. IIIIDIII, tMre would be a
bNlCh ill the boaDdarJ betwea iDfonu.
tioD ..,icaI ...... for tnlllJl'ieaioD that
oaJr iDlipi&utlr aft_ COD_to &Dd

IlL s., VIA CD • 10.

IIJ. yellaw c,pe IIIhw!I'ftDIDca tI'lIDImit·
tad_ pubI' ~ c:ouW lUily be
...... -.IdJ or..,. •• ad aa dda buia*' could _ DO cIoubc cpdctIJ would ClOIIIPCf.t
dincdy IDd oa f8¥arUIe WIllI bach wttb cur·
reaa-eype JIIWIPaPIr ad\wtt......... aDd wttb

thON that do coDititute eontent and accord·
iDrly ..tabUlh opportllDitiea for anticom
petitiv. conduct. 011 tIUI buil. the provi·
sion of the menu Mniee caDDOt be permit
ted COllliiteDtl)' with thl buie strueture
ud purpoHl of the dlC'J"H.

G. El,etf"Onic DinetMy Seruic,
Several mtervenon claim that the provi

lion of eleeQ'ODie directory s.mea by the
Recional CompaDia iI a necessary compo
net of the iDtrutruetun. &Dd that it. too.
should be permitted.'U

The buic rationale adV'Uced ill IUpport
of thia UIII'tioIl iI that the COIlIumln will
become better acquainted with videotex
semCII rtnerally throurh at of the .elee
tzoDic dinctori-. Tbat ratioDlJe, while it
doeI CODU I miD of truth, it DOt ad..
quate to support relDOftl of the informa
tion ..me. ,.trietion with Nlpect to the
prcmaiOD of eleetroaie dirwc:tol'1 Mr'rietI
I'Inll'lJl)'.

The RerioDal Compuies art earnnt1,.
permitted to compiJe and diltributt "YeUow
Papa" dirIc:tori-. U the)' were a1Io &J
lowed to pro" their .IeetroDic COUDter
part, the)' would plaiDI)' ba.,. the iDcentive
and abilit)' to diIc:rimiDat.e bodI apiut
competiq proYidIn of dinetorr III"riceI
aDd apiut the publithen of c1uai&d. ud
other adYll'tiMmatl.1U

AI the Com iDdicIt.Id ill 1182, with re
spect to the prolUbit.tOD OD .JectNiiic pu~

liIhiDr b)' AT • T. it iI too ..,. aDd too
temptiq for • COIDpIoD1 ..... ill both
the rtaeracioD of infonutioa, wbether po
litieal or collllDU'Cial. aDd ita tnDlmillion,
to diIc:rimiDat.e apiut compedton who
lade the abilit)' to eurciM the trulmillion
luDe:tion. ID Nw of the timHIIlIitift ..
tun of maR luch material, dilc:rimiDatioD
activity b)' • RerioUl ComPQ1 could prof·
itab1)' iDcIucII the pnctieI of pm, priorit)'
to ita Oft pablllhiDp, aDd that of almr
for ita OWD ada iDformadaa 1arud in the

me- who would __ ..... Iafanaadoa Del·

work co pultUIII tMir OWII eIecIroak MwniJe.
IDal&L Altboulb. for ............. Ill
poD&! ColDpuiII CUDGC be plnllillld·lO.eftIII'
thia marUc. ...... it DO raaoe why ocben-:.
wbMber 01' DOC _ .... DDW ill &be publishinl
businaa couW DOt do ..
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COW"M of tra.Damittinr the data pnerated
by others. CD cite jut two uamples that
come readily to mind. Sa a.lMl AT • To
552 F.supp. at 181-82. For these reUODl,
the prohibition apinst Rerional Company
provision of electronic "Y,11o- Paps" eli
reetory services will continue in foree. AT
& To 552 F.Supp. at 189-90 n. 239 cI: Do 253.

However. since there would appeu CD be
no economic buw for anticompetitive aetiT·
ity in connection with the production of
"White Pares" dinctories, then it no Na
son under the deene why the Relional
Companies could not offer, iD whole or ill
part, such ctiNetorile ill e1eetroDic form.
Such an option wiD aceordiDrfy DOt be pr0
hibited.

It T.,.".iftGll
The muuf&etun of termjn'" iI DOt a

necellary component of the iDfrucrue:tun
to be provided by the RePma1 Comptl
Dies.au 11M teeJmo1ol1 for KiDittktyIe
"dumb" termiDa1a it eurratly aftiJable ill
the United Sta_.ft• FartbermoN, the
penetration of penoaaI computers in the
UDited Sta_ iI proportioD&teJy Iarpr
thaD the penetration of KiDitll tmDiD&II ill
France, for tben may ealftIltly be ..
many u 28 miDicm penoaaI computers in
..me. in the Umt:..d Stat.. tbat ueoaJcI
readily tap into a 1'ideot:a .,Itni...• ,.
cordinrly. and for the nu_ cIIIeuHd ill
Part IV. "'I"'fI, tile Coart wtD DDt rIIIICW.
the dec:Nt prohibItiDD • tile IIIU1IfactaIw
of termma1I. Bowwnr, the Coat-
pam. may, of mane, pro dIaa II, .1
termiDa1amu~ bJ -
I. Could eM~ ollf4/fw'trt4

tioft St. ,iM Br 1M~ eo.
pcPINe I.".,..~,

The efieenuioD wbiIe dDc
that the -... ma1 be "'110&
prmda a ftzIal aDd cIa&itm to the

3IJ. IDdIM. .........w ph.......ay
d-. DOC mem6crn .. t4Weel

314. VIA Com,a" • IQ,

3IJ. ModoD of U S w_ • D-Z3: eoalp'SRIW

AdditIoaaJ 0" =sldoIa • u.

quadon whether the tz"aDamiuion of infor
mation Mnica u cieac::ribed above coukl
form th. buil for uticompetitiYe action.
The Court it mindful in tbia nprd putic:u.
larly of the facti (1) tbac the RerionaJ
Compania may be expected. hued on put
e%plrienee, to HIk to UN uy authority
rrsnted to them to traDlmit information
services u a spriDrboard CD the fun1ishinr
of iDformadon content, aDd (2) that a broad
vicleota operation hu DIVer been aied in
the United Stata. The upelienee of for
tip COUDtneI iI not particuJariy iDitruc.
tift with respect to competiDT. quatioDi.
IiDcI the telecommUDicatioDl networkaab.... an raenD1 IOYl1'DIDII1t~WDed

aDd controlled, ud .... ill uy 1\'eDt,
udtralt CODIideratioDI play little or no
role __ The aperta cited bJ the ftri.
OUI DIriei and int8rYaon difflf -to aDmat iInJIeir~ of .uch .u~
jeet8 u what colllUtutil trulDUllion or
contnt,m ad t:be1 dfttIr aJao with reprd
to the dell" of riIt to compICit:ion that
woaJd Gilt it the .... Companies
... afforded aD acep1iOa fmD the infor
mation 11ft. rwtric:t:loa 10 U to aJIow
them to pI'09ide traumiuioD ..me..

The Court it dl1II fMId with the dilemma
of IitbIr alltllorfliDr -tI1 of the IeIional
CoIDpaDjeI iIlto the traIIa1IUuioD market
wttbout complm certaiDty reprdjq the
Udieompetiti••~ or aftitiDl
clariftcatioD of the ftrioaI triPjee), lop.
tbI, ud ICODOIDic prob1eml1lllt:il a deti
tift judcmat eu be ,.ebed.- The
Cout hal detidIcI to ope ill faYGr of the
former, on the foDowtDc buiL

M .tat8d ill Part VII. ..".. the Cout
hu ill the put tabla iDtD nIJ*
ftDecl public poJicill IIId 8.. ill addi-
tioIl to the effect • oompedtioD .. Dar

rowly coDltl'Ud, ill apprvftDc tile dIcne.

117. SoIM.~ t')w eDa..... Da II- Ne-
wart s,..... II II I.' ''1 iIDo
pOIIible 10'" ndaaaI _ mete,·
re1IIId aDd DOD cCl W..dDD ...
vic& MaDonadwD. I~

III. AlIWId 1bcM. ....die ......Com,.. .
Dill an a1Jowed 10..dill fWd. aDd KNa1I1
operaIe withiD iI. die ........ ....., 1IIIS1
MVC" be Khifted.


