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Ms. Magalie Roman Salas
Secretary
Federal Communications Commission
445 12th Street, S.W.
Washington, DC 20554

Re: Ex Parte Presentation
WT Docket 98-169

Dear Ms. Salas:

By this letter and pursuant to Section 1.1206 of the Commission's Rules, I hereby notify the
Commission that on February 11, 2000, on behalf of clients who are 218-219 MI-fz licensees, I
met with Mark Bollinger, Rita Cookmeyer, and Ben Freeman of the Wireless
Telecommunications Bureau to discuss the status of various clients' eligibility status as 218-219
MI-fz licensees, including the issues contained in the attached letter sent to Rachel Kazen, also of
the Wireless Telecommunications Bureau.

If you should have any questions, please contact the undersigned counsel.

Sincerely yours,

9· 91Io-GCf#A-
J. Jeffrey Craven

cc: Mark Bollinger, Esq.
Rita Cookmeyer, Esq.
Mr. Ben Freeman
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PATTON BOGGS LLP
AIIORHfYS AI LAW

February 4, 2000

VIA HAND DELIVERY

Ms. Rachel Kazan
Chief
Auctions, Finance and Market Analysis Branch
W'ireless Telecommunications Bureau
Federal Communications Commission
445 1~th Street, S.W.
Washington, DC 20554

255C ~: S:~e~:. \:.

202-457 -60G:

.I kffrt'" era'Tn
(202', 457-(,1177
Icr.l\"cn@T".lttlH1 bt ),~L:~.CI Jnl

Re: Eligibility Status oflVIDCO. L.LC. and Contingent Waiver Request

Dear Rachel:

Thank you agam for taking time to meet wtth me concerrung IVIDCO's eligibility. During the
past week, I ha"e giYen further thought to our conyersation about the utilization of waiver
requests as a basis for protecting one's eligibility against missed payments thereafter. After
re"iewing IVIDCO's ftles, it is apparent that IVIDCO did, in fact, have on ftle with the
Commission - well before the March 1997 missed payment date - a series of requests that
separateh' or collectively clearly constitute a standing wai"er request.

1. The April 1996 \X!aiver Letter.

On April 18, 1996, IVIDCO ftled a letter with the Secretary of the FCC and Regina Dorsey
seeking a waiver of the ftrst installment payment date because the Commission's database
contamed mcorrect cost/payment data as well as an incorrect address for IVIDCO (the "Waiver
Letter", ;\ ttachment A hereto). While the letter was not styled formally as a waiver request, it is
clear from the context that this was, m fact, a wan'er request since IVIDCO sought FCC
apprm-al to make a payment after the ftrst installment payment deadline. This waiver request is
analogous to a grace period request; a vehicle that the Commission has already found to be a
basts for sustaining a licensee's eligibilit\·. The letter also notes that, on April 15, 1996, counsel
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Before the
Fedenl Communications Commission

Washington. DC 20554

In the Maner of

Amendment of Part 95
Extend the Tenns of
Interactive Video Data Service
Licenses from Five to Ten Years

)

)

)

)
)
)

)

RM----

RECE!VED

SEP - ~ 1996

To: Chief. Wireless Telecommunications Bureau

PETITION FOR RULEMAKING

Pursuant to Section 1.401 of the Commission's Rules. 47 C.F.R. § 1.1401. Euphemia

Banas. Trans Pacific Interactive. Inc.. Wireless Interactive Return Path. L.L.c.. New Wave

Communications. L.L.c.. Loli. Inc.. Multimedia Computer Communication. Inc;. Southeast-

Equities. Inc.. Robert H. Steele. MAR Pannership. IVDS On-Line Partnership. A.B.R.

Communications Inc .• MDCO, L.L.c.. Vision TV. Dunbar TV. Corp., and Legacy TV. Inc.. all

of which are Interactive Video and Data Service ("IVDS") licensees (the "Licensees" or

"Petitioners"). request that the Commission: (a) extend the license term for IVDS providers from

five (5) to ten (10) years and: (b) allow licensees that qualify for installment payments under the

current FCC rules to extend the installment payment period from five (5) to ten (10) years.

B.ck&rQupd

IVDS is a point-to-point short distance communications service that provides two-way

interactive communication to subscribers located at fixed and mobile locations. 47 C.F.R. §

95.803(a); Amendment or Pan 95 of the Commission's Rules to Allow Interactiye Video and



Data SeD'ice Licensees to Proyide Mobile Services to Subscribers, 11 FCC Red 6610 ( 1996).

The FCC awards twIl IVDS licenses per Metropolitan Statistical Area ("MSA") and Rwal

Statistical Area ("RSA"). Amendment of Pans O. 1.2. and 95 of the Commission's Rules to

Provide Interactiye Video and Data Services, 7 FCC Rcd 1630 (1992); 47 C.F.R. § 95.803(b).

Currentlv, the Commission issues IVDS licenses for a five-vear tenn. 47 C.F.R. § 95.811(d).. .

IVDS technology is designed to provide real-time response to infonnation displayed on a

television set. pager, or personal computer screen through the use of a wireless remote contro!.

Potential applications for IVDS include interactive messaging as well as commercial and

two-way telemetry services. such as remote monitoring of utility services. vending machines.

cable television. and home security systems. IVDS technology allows businesses to automate

data collection tasks that have previously required manual readings. For example. a utility

company can use an IVDS network to take readings from electricity meters several times a day;

or even several times an hour. This allows the utility to offer time-of-day usage discounts and

allows for more accurate billing and power demand estimation. Without IVDS technology. such

constant monitoring would not be economically feasible. S= Henderson, Electric Utilities Plui

into Telecom. Phone .... June 1995. at 76: Reeves. The Emeriini UtilitY Paradim, Wireless.

Febnuu}' 1996. at 14.

I. The Commission Has Authoritl To Grant a License Term ofTen (JQ) Yean

The Commission has authority to grant a ten-year license term for IVDS. Section 1540)

of the Communications Act of 1934. as amended. allows the Commission to conduct proceedings

"in such manner as will best conduce to the proper dispatch of business and to the ends of

justice." 47 U.S.c. § 154(j) (1995). Funher. Section 307(c) sets a maximum license period for
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certain classes of providers. Any suuion other than a radio or television broadcasting station may

have a license tenn of up to ten (10) years. 47 V.S.c. § 307(c). The Commission also has

authority to modify the provisions of existing licenses by rolemaking. National Broadcastin~

Co" Inc, Y. United States, 319 U.S. 190 (1943); California Citizens Band Assoc Inc. \' United

~, 375 F.2d 43 (9th Cir.), ceo. denied 389 U.S. 844 (1967). Thus. the Commission has the

authority to grant a ten-year license period for IVDS licensees.

n. The License Period For IVDS ProvideD Is Substantially Shoner TbaD For Providers
With Similar I«hDOIQIiCS And Market Areas

The FCC has designated a five-year licensing period for IVDS providers. 47 C.F.R. §

95 .8Il(d). This contrasts with longer licensing periods for similar technologies. For example.

broadcasting stations feature eight-year licenses. 47 V.S.c. § 307(c)(l )(Supp. 1996). Licenses

for stations in Point-to-Point Microwave Radio. Local Television Transmission. Multipoint

Distribution Service ("MDS"), and Digital Electronic Message Services are issued for a period of

ten (10) years. 47 C.F.R. § 21.45(a). Similarly. the recently auctioned Personal Communication

Services ("PCS") licenses are assigned for a ten-year period. 47 C.F.R. § 24.15.

Cellular systems. which are technologically very similar to IVDS. and are licensed using

the same geographic boundaries. are awarded a ten-year license tenn. The Commission decided

to grant all common carrier and fixed satellite licenses for a ten-year period because: (1)

common carrier and fixed satellite service are rarely contested and are granted relatively

routinely. (2) the public is adequately protected by regulatory tools other than renewal

proceedings, and (3) longer license tenns "would result in savings of Commission and licensee

resources" by eliminating the cost of filing and processing renewal applications every five (5)

years. Common Carriers and Satellite Licensine ProcedureS Pursuant to the Communications
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Amendments Act of 1982, 53 RR 2d 1514. 1515 (1983) ("Common Carrier Licensini Repon and

Ordern
). Accordingly, for the same reasons that the Commission has provided for tcn-year

licenses for other MSA and RSA area providers. rVDS licensees should likewise have a ten-year

license.

The FCC originally adopted a five-year license term for rVDS in order to deter

trafficking in licenses that were granted by lottery. The FCC said the five year term "strikes a

reasonable balance between the administrative burden on both the Commission and the applicant.

and our desire to track the status of licensed IVDS operations. These rules will help to reduce

any potential for trafficking in licenses by persons who have no real interest in constructing

IVDS systems." Amendment of Pans 0 1. 2. and 95 of the Commission's Rules to Provide for

Interactive Video and Data Service, 7 FCC Rcd 1630, 1641. (1992). The need to monitor the

IVDS industry to deter the trafficking and unjust enrichment that accompanied lotteries was

eliminated when the Commission decided to award IVDS licenses by auction. ("The strongest

measure to deter future instances of unjust enrichment in the lottery context has already been

taken by Congress when. in the Budget Act. it granted the Commission auction authority ... n

Implementation of Section 309m of the Communications Act -- Competitive Biddini, 9 FCC

Red 7373. 7375 (1994). Since the main purpose for the five year license period no longer exists,

the Commission should extend the IVDS license term to ten years.

If the Commission finds a continued need to track the status of the IVDS industry, it can

do so using other existing IVDS rules. IVDS licensees are required to file applications with the

Commission to propose modifications to their systems (47 C.F.R § 95.815(e), (f), to assign or

transfer control of their licenses (47 C.F.R. § 95.819, 95.821), and to provide three- and five-year
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benchmark coverage reports (47 c.r.R. § 95.833). If the Commission needs funher infonnation.

the existing reporting rules should be modified. rather than requiring a renewal filing.

III. The Short Five-Year License Period For IVDS Providers
Inhibits Competition And wm Delay The Development Qf IVDS

a. A Ten Year Term Will Help Assure Winnina Bidders a Return on Their Investment

In the MDS context. the Commission has said that winning bidders "should be assured of

receiving ... licenses ofa duration sufficient so that they may have a reasonable period of time

to construct their systems and earn a return on the amounts they invested." Amendment of Pans

21 and 74 of the Commission's Rules With Re~ard to Filin~ Procedures in the Multipoint

Distribution Service, 10 FCC Rcd 9589 (1995)("MDS Report and Order"). Like MDS bidders.

IVDS service providers took pan in a competitive bidding process that resulted in expensive

acquisitions of license rights. Due to these high costs and the delay in developing IVDS

technology, a period longer than five (5) years is necessary for bidders to meet build-out

projections and recoup the initial investment. Further investment in the still-developing IVDS

technology could be curtailed if the license period is not extended. as individuals and

corporations will hesitate to invest in a technology with such limited license periods.

As noted above. the Commission has also recognized the savings that will be realized by

both providers and the Commission as a result of a ten-year term: "the longer license terms

would result in savings of Commission and licensee resources." Common Carrier Licensin~

Repoa and Order at 1515. Potential savings include the cost of licensee personnel needed to

complete renewal applications. legal costs. and filing fees. The FCC is well aware of the

substantial demand imposed upon its staff by such filings. If a licensee needs to apply only once
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every ten (10) years instead of once evel)' five (5) years. the licensee's and the Commission's

costs are cut in half.

b. A TeD-Year License Period Will Facilitate FjnapcjD& A&reemepts

The Commission has also noted that "bidders who must arrange financing 'will need to

assure lenders that they will have possession of their station licenses for a reasonably lengthy

period of time," MDS Rewa and Order at f: 156. Likewise. IVDS providers must assure lenders

that they will hold a license for a sufficient period to warrant financial investment. If a ten (10)

year license is appropriate for MDS. so it should be for IVDS. Indeed. extending the IVDS

license period to ten (10) years would help ensure that small enterprises who wish to compete in

the IVDS market will be able to secure financing by convincing financial backers that an

investment v-ill have a sufficient period to tum profitable. This will have the added benefit of

increasing the number of potential operators in the market. thereby advancing the public interest.

c. A 1eo-vear Term Is Especially Helpful To Small Businesses and Entrepreneurs

As the Commission noted. awarding licenses with ten-year terms rather than shoneI' time

spans"serves both prospective bidders and the Commission well." .w. at ~ 157. The

Commission determined that the ten-year period is "of sufficient cenainty and length to be fair to

parties who must now pay considerable sums. and perhaps obtain outside financing" in order to

acquire licenses. lil. This is panicularly true for small businesses. since they are more likely to

require outside financing. The Commission has acknowledged the difficulty of small and

start-up businesses in obtaining private funds. Implementation QfSection 309m of the

Communications Act -- Competitive Biddin~, 9 FCC Rcd 2348. 2389-90 (1994), Due to this

added difficulty in obtaining outside financing. small businesses in particular would benefit from
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an extension of the licensing period. As the Commission has noted. financing is easier to obtain

over a longer licensing period. li1. This is panicularly true in the IVDS service. where delays in

availability of equipment and service implementation have contributed to difficulty In arnacting

financing. Increasing small business participation will increase competition within each market

and ensure that consumers receive a choice of IVDS providers. The 1993 Budget Act requires

the Commission to encourage small businesses anempting to enter into the wireless industry.

Onnibus Budget Reconciliation Act of 1993. P.L. 103-66 § 6002(;)(3)(B). Section 257 of the

Telecommunications Act of 1996 ("Act") directs the Commission to identify and eliminate

"market entry barriers for entrepreneurs and other small businesses in the provision and

ownership of telecommunications services and information services ... " Pub. L. 104-104.

Section 203. 110 Stat. 56. 112. The Commission must also promote a national policy "favoring

diversity of media voices. vigorous economic competition. technological advancement and

promotion of the public interest. convenience and necessity." l.Q.

d. A Ten-Year License Period Will Facilitate Expansion of Coveraee and Development of
Reeional and National IVDS Networks

No one at the FCC or in the wireless business would have predicted that two years after

the IVDS MSA licensing auction. only a handful of IVDS systems would have been constructed

and even those operate on only a trial basis. The delay is due to equipment manufacturing, and is

clearly beyond the control of IVDS licensees. Therefore, it is particularly imponant to increase

the duration of the IVDS license tenn so as to allow sufficient time for the development of the

new service. Extension of the license term would allow expansion of IVDS netWorks and the

development of regional systems. IVDS licensees. poised on the cuning edge of the nascent

interactive multimedia industry, face challenges in constructing local, regional and national
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systems that integrate wireless technologies with other technologies to provide new services for

the public. With two years already expended. companies wiJl need additional time :0 concentrate

on constructing and servicing IVDS systems and expanding coverage to form national and

regional IVDS networks.

The Commission has not yet conducted auctions to distribute IVDS licenses in RSAs.

which are critical for establishing regional rVDS coverage. In other contexts. the Commission

has recognized that- carriers and the public benefit from MSAlRSA market consolidation. The

Commission has said that MSAs and RSAs are "too small for the efficient provision of regional

or nationwide mobile service" and that "cellular carrier's effons have frequently been directed

towards geographic aggregation to provide wider service areas for consumers and to lower costs

of providing service." Amendment of the Commission's Rules to Establish New Personal

Communications Services, 9 FCC Rcd 4957. 4987 (1994). Such regional coverage is essential

for utilities and other potential IVDS customers that need comprehensive regional coverage.

There is less incentive to form imponant alliances with utility companies and others if the shoner

license period unnecessarily restricts the potential profits and usefulness of IVDS networks.

Firms may decide that the cost and administrative burden of creating national networks is not

justified if the network will be viable for less than five (5) years. IVDS consumers will be less

willing to use IVDS and change out existing equipment if license terms expire in a few years.

The encouragement of regional and national networks will facilitate the realization of

another Commission goal: stability and continuity of service in the marketplace. The

Commission has made clear. both in cellular and related technologies such as IVDS, that stability

and continuity of service to the public is vital. Amendment of Pan 22 abbe Commission's Rules
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from a five-year to a ten-year period would benefit the licensees. the Commission. and the

consumer public.

The Petitioners have chaned a positive. practical course of seeking a longer licensing

tenn and a longer period of time to pay-off its obligations. The Commission should promptly

and enthusiastically embrace this proposal and expedite the Rulemaking process.

WHEREFORE. it is respectfully requested that the Commission issue a Notice of

Proposed Rulemaking to amend Section 95.8Il(d) of the Commission's Rules to extend the

license period for IVDS system licenses to ten (10) years. Funher. the Commission is requested

to keep the plain language of Section 95.8l6(d)(3) and allow the use of installment payments

over the length of the ten (10) year license period.

Respectfully submitted.

Euphemia Banas
Trans Pacific Interactive. Inc.
Wireless Interactive Return Path. L.L.C.
New Wave Communications. L.L.c.
Loli. Inc.
Multimedia Computer Communication. Inc.
Southeast Equities. Inc.
Robert H. Steele
MAR Pannership
IVDS On-Line Pannership
A.B.R. Communications Inc.
IVIDCO. L.L.c.
Vision TV
Dunbar TV Corp.
Legacy TV. Inc.

\ ,!- 1/-1 !:. II"; (.~' -;/~.~' '£'t--

J. Jeffrey'cnrvpn
Janet Fitzpatrick
pAnON BOGGS, L.L.P.

Dated: September 4. 1996
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Proposed Revised Rule - 47 CF,R. § 95,811<d)

"The term of each IVDS system license and each CTS license is un years."

188913\'2



Data Service Licensees to Proyide Mobile Services to Subscribers, 11 FCC Rcd 6610 ( 1996).

The FCC awards t\WI IVDS licenses per Metropolitan Statistical Area ("MSA") and Rural

Statistical Area ("RSA"). Amendment ofPaas Q. 1. 2. and 95 of the Commission's Rules to

Provide Interactiye Video and Data Services, 7 FCC Rcd 1630 (1992); 47 C.F.R. § 95.803(b).

Currently. the Commission issues IVDS licenses fora five-yeartenn. 47 C.F.R. § 95.811(d).

IVDS technology is designed to provide real-time response to infonnation displayed on a

television set. pager, or personal computer screen through the use of a wireless remote control.

Potential applications for IVDS include interactive messaging as well as commercial and

two-way telemetry services. such as remote monitoring of utility services. vending machines.

cable television. and home security systems. IVDS technology allows businesses to automate

data collection tasks that have previously required manual readings. For example, a utility

company can use an IVDS network to take readings from electricity meters several times a day;

or even several times an hour. This allows the utility to offer time-of-day usage discounts and

allows for more accurate billing and power demand estimation. Without IVDS technology, such

constant monitoring would not be economically feasible. 5= Henderson, Electric Utilities Plue

imo Telecom, Phone~. June 1995. at 76: Reeves, The Emereim~ Utility Paraciiem, Wireless.

Febnuu:' 1996. at 14.

I. The Commission Has Authorio· To Grant a License Term of TeD (10) ¥ean

The Commission has authority to grant a ten-year license term for IVDS. Section 1540)

of the Communications Act of 1934. as amended. allows the Commission to conduct proceedings

"in such manner as will best conduce to the proper dispatch of business and to the ends of

justice." 47 U.S.c. § 1540) (1995). Funher. Section 307(c) sets a maximum license period for
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certain classes of providers. Any station other than a radio or television broadcasting station may

have a license term of up to ten (10) years. 47 U.S.c. § 307(c). The Commission also has

authority to modify the provisions of existing licenses by rulemaking. National Broadcastine

Co.. Inc. v United States, 319 U.S. 190 (1943); California Citizens Band Assoc .. Inc, v. United

~. 375 F.2d 43 (9th Cir.), cen. denied 389 U.S. 844 (1967). Thus. the Commission has the

authority to grant a ten-year license period for IVDS licensees.

II. The License Period For IYDS Provide" Is Substantially Shorter ThaD For PrQ~'jden
With Similar TechDolo&ia And Market AreaS

The FCC has designated a five-year licensing period for IVDS providers. 47 C.F.R. §

95 .811 (d). This contrasts with longer licensing periods for similar technologies. For example,

broadcasting stations feature eight-year licenses. 47 V.S.c. § 307(c)(1)(Supp. 1996). Licenses

for stations in Point-to-Point Microwave Radio, Local Television Transmission, Multipoint

Distribution Service ("MDS"), and Digital Electronic Message Services are issued for a period of

ten (10) years. 47 C.F.R. § 21.45(a), Similarly. the recently auctioned Personal Communication

Services ("PCS") licenses are assigned for a ten-year period. 47 C.F.R. § 24.15.

Cellular systems. which are technologically very similar to IVDS. and are licensed using

the same geographic boundaries. are awarded a ten-year license term. The Commission decided

to grant all common carrier and fixed satellite licenses for a ten-year period because: (I)

common carrier and fixed satellite service are rarely contested and are granted relatively

routinely. (2) the public is adequately protected by regulatory tools other than renewal

proceedings, and (3) longer license terms "would result in savings of Commission and licensee

resources" by eliminating the cost of filing and processing renewal applications every five (5)

years. Common Carriers and Satellite Licepsine ProcedureS Pursuant to the Communications

3



Amcndmcms Act of 1982,53 RR 20 1514. 1515 (1983) ("Common Carrier Licensini Repoa and

Order"). Accordingly, for the same reasons that the Commission has provided for tcn-year

licenses for other MSA and RSA area providers, IVDS licensees should likewise have a ten-year

license.

The FCC originally adopted a five-year license tenn for IVDS in order to deter

trafficking in licenses that were granted by lottery. The FCC said the five year term "strikes a

reasonable balance between the administrative burden on both the Commission and the applicant.

and our desire to track the status of licensed IVDS operations. These rules will help to reduce

any potential for trafficking in licenses by persons who have no real interest in constructing

IVDS systems." Amendment of Pans Qe 1, :;, and 95 of the Commissioo's Rules to Provide for

loteractive Video and Data SeO'ice, 7 FCC Rcd 163Q, 1641, (1992), The need to monitor the

IVDS industry to deter the trafficking and unjust enrichment that accompanied lotteries was

eliminated when the Commission decided to award IVDS licenses by auction. ("The strongest

measure to deter future instances of unjust enrichment in the lottery context has already been

taken by Congress when. in the Budget Act. it granted the Commission auction authority ..."

Implementation of Section 3090) of the Communications Act -- Competitive Bjddin~, 9 FCC

Rcd 7373. 7375 (1994). Since the main purpose for the five year license period no longer exists,

the Commission should extend the IVDS license term to ten years,

If the Commission finds a continued need to track the status of the IVDS industry, it can

do so using other existing IVDS rules. IVDS licensees are required to file applications with the

Commission to propose modifications to their systems (47 C,feR § 95.815(e), (0), to assign or

transfer control of their licenses (47 C.F,R. § 95,819, 95.821), and to provide three- and five-year

4



benctunark coverage reports (47 C.F.R. § 95.833). If the Commission needs funher information.

the existing reporting rules should be modified. rather than requiring a renewal filing.

III. The Short Five-Year License Period For IVDS Providers
Inhibits Competition And wm Dell)' The Deyelopment Of IVDS

a. A Ten Yelr Term Will Help Assure WinQjn& Bidders a Return on Their Investment

In the MDS context. the Commission has said that winning bidders "should be assured of

receiving ... licenses of a duration sufficient so that they may have a reasonable period of time

to construct their systems and eam a return on the amounts they invested." Amendment of Pans

21 and 74 of the Commission's Rules With Reiard to Filjni Procedures in the Multipoint

Distribution Service, 10 FCC Rcd 9589 (1995)("MDS Report and Order"). Like MDS bidders.

IVDS service providers took pan in a competitive bidding process that resulted in expensive

acquisitions of license rights. Due to these high costs and the delay in developing IVDS

technology, a period longer than five (5) years is necessary for bidders to meet build-out

projections and recoup the initial investment. Further investment in the still-developing IVDS

technology could be curtailed if the license period is not extended. as individuals and

corporations will hesitate to invest in a technology with such limited license periods.

As noted above. the Commission has also recognized the savings that will be realized by

both providers and the Commission as a result of a ten-year tenn: "the longer license tenns

would result in savings of Commission and licensee resources." Common Carrier Licensini

Repoo and Order at 1515. Potential savings include the cost of licensee personnel needed to

complete renewal applications. legal costs. and filing fees. The FCC is well aware of the

substantial demand imposed upon its staff by such filings. If a licensee needs to apply only once

5



every ten (I 0) years instead of once every five (5) years. the licensee's and the Commission's

costs are cut in half.

h, A 1eD-Year License Period Will Facilitate Finapcinl A&rcemcpts

The Commission has also noted that "bidders who must arrange financing will need to

assure lenders that they will have possession of their station licenses for a reasonably lengthy

period of time." MDS Repoa and Order at f: 156. Likewise, IVDS providers must assure lenders

that they will hold a license for a sufficient period to warrant financial invesunent. If a ten (10)

year license is appropriate for MDS, so it should be for IVDS. Indeed. extending the IVDS

license period to ten (10) years would help ensure that small enterprises who wish to compete in

the IVDS market will be able to secure financing by convincing fmancial backers that an

investment will have a sufficient period to tum profitable. This will have the added benefit of

increasing the number of potential operators in the market. thereby advancing the public interest.

c, A Teo-Year Term Is Especially Helpful To Small Businesses and Eptrepreneurs

As the Commission noted. awarding licenses with ten-year terms rather than shoaer time

spans "serves both prospective bidders and the Commission well." lif. at ~ 157. The

Commission determined that the ten-year period is "of sufficient certainty and length to be fair to

panies who must now pay considerable sums. and perhaps obtain outside financing" in order to

acquire licenses. lil. This is panicularly true for small businesses. since they are more likely to

require outside financing. The Commission has acknowledged the difficulty of small and

stan-up businesses in obtaining private funds. Implementation of Section 309m oithe

Communications Act -- Competitive BiddiD~, 9 FCC Rcd 2348. 2389-90 (1994). Due to this

added difficulty in obtaining outside financing. small businesses in panicular would benefit from
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an extension of the licensing period. As the Commission has noted. financing is easier to obtain

over a longer licensing period. la. This is panicularly true in the IVDS service. where delays in

availability of equipment and service implementation have contributed to difficulty in attracting

financing. Increasing small business participation will increase competition within each market

and ensure that consumers receive a choice of IVDS providers. The 1993 Budget Act requires

the Commission to encourage small businesses attempting to enter into the wireless industry.

Onnibus Budget Reconciliation Act of 1993. P.L. 103-66 § 6002(j)(3)(B). Section 257 of the

Telecommunications Act of 1996 ("Act") directs the Commission to identify and eliminate

"market entry barriers for entrepreneurs and other small businesses in the provision and

ownership of telecommunications services and infonnation services ..." Pub. L. 104-104.

Section 203. 110 Stat. 56. 112. The Commission must also promote a national policy "favoring

diversity of media voices. vigorous economic competition. technological advancement and

promotion of the public interest. convenience and necessity." ~

d. A 1eg-Year License Period wm Facilitate Expansion of Coverage and Deyelopment of
Rezional and National IVDS Networks

No one at the FCC or in the wireless business would have predicted that two years after

the IVDS MSA licensing auction. only a handful of IVDS systems would have been constructed

and even those operate on only a trial basis. The delay is due to equipment manufacturing, and is

clearly beyond the control of IVDS licensees. Therefore, it is particularly important to increase

the dUration of the IVDS license term so as to allow sufficient time for the development of the

new service. Extension of the license term would allow expansion oflVDS networks and the

development of regional systems. IVDS licensees. poised on the cutting edge of the nascent

interactive multimedia industry, face challenges in constructing local, regional and national
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systems that integrate wireless technologies with other technologies to provide new services for

the public. With two years already expended. companies will need additional time to concentrate

on constrUcting and servicing IVDS systems and expanding coverage to fonn national and

regional IVDS networks.

The Commission has not yet conducted auctions to distribute IVDS licenses in RSAs.

which are critical for establishing regional JVDS coverage. In other contexts. the Commission

has recognized that-carriers and the public benefit from MSAJRSA market consolidation. The

Commission has said that MSAs and RSAs are "too small for the efficient provision of regional

or nationwide mobile service" and that "cellular carrier's effons have frequently been directed

towards geographic aggregation to provide wider service areas for consumers and to lower costs

of providing service." Amendment of the Commission's Rules to Establish New Personal

Communications Services, 9 FCC Rcd 4957. 4987 (1994). Such regional coverage is essential

for utilities and other potential IVDS customers that need comprehensive regional coverage.

There is less incentive to fonn imponant alliances with utility companies and others if the shorter

license period unnecessarily restricts the potential profits and usefulness of IVDS networks.

Finns mav decide that the cost and administrative burden of creatine national networks is not. -
justified if the network will be viable for less than five (5) years. IVDS consumers will be less

willing to use IVDS and change out existing equipment if license terms expire in a few years.

The encouragement of regional and national networks will facilitate the realization of

another Commission goal: stability and continuity of service in the marketplace. The

Commission has made clear. both in cellular and related technologies such as IVDS, that stability

and continuity of service to the public is vital. Amendment of Pan 22 of the Commission's Rules

8



from a five-year to a ten-year period would benefit the licensees. the Commission. and the

consumer public.

The Petitioners have charted a positive. practical course of seeking a longer licensing

term and a longer period of time to pay-off its obligations. The Commission should promptly

and enthusiastically embrace this proposal and expedite the Rulemaking process.

WHEREFORE. it is respectfully requested that the Commission issue a Notice of

Proposed Rulemaking to amend Section 95.811(d) of the Commission's Rules to extend the

license period for IVDS system licenses to ten (10) years. Funher. the Commission is requested

to keep the plain language of Section 95.816(d)(3) and allow the use of installment payments

over the length of the ten (10) year license period.

Respectfully submitted.

Euphemia Banas
Trans Pacific Interactive. Inc.
Wireless Interactive Return Path. L.L.C.
New Wave Communications. L.L.c.
Loli. Inc.
Multimedia Computer Communication. Inc.
Southeast Equities. Inc.
Robert H. Steele
MAR Partnership
IVDS On-Line Partnership
A.B.R. Communications Inc.
IVIDeO. L.L.c.
Vision TV
Dunbar TV Corp.
Legacy TV. Inc.

\ .!- 1/
J

I . I J . i I ,'.' '. /~ . '£.4
~ _ A,. . _ _ __ 'r--" -~ -----

J. Jeffrey,Cnrv#n
Janet Fitzpatrick

PATION BOGGS, L.L.P.

Dated: September 4, 1996
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Proposed Reyised Rule - 47 cr.R. § 95.81 J(d>

"The tenn of each IVDS system license and each CTS license is tal years."

188913v2



Relatin2 to License Renewals in the Domestic Public Cellular Radio Telecommunications

Senrice, 7 FCC Red. 719 (1992). A ten-year license tenn will help produce the strong networks

necessary to realize this goal.

IV. Extension Of Installment Payments
To The Entire Len&tb Of A Ten-Year License Term

Currently, small businesses may elect to pay the full amount of their IVDS license bid in

installments over the tenn of their licenses. 47 C.F.R. § 95.816(d)(3). This allows a small

business to spread the cost of acquiring the IVDS license over the length of the license period.

The current rules recognize the utility of such an approach. Without installment payments. many

companies could not raise the initial investment necessary to enter the IVDS industry.

Petitioners ask the Commission to expand this common-sense installment payment plan

to the new ten-year license period. For the reasons that the Commission found dispositive in

initiating the installment payment option for the five-year license period. expansion of the

installment payment plan makes sense over the ten-year period as well. This extension would

require no change in the current wording of the regulation. The Commission can simply issue to

each licensee a revised IVDS Auction Payment Schedule. and thereby enhance IVDS licensees'

ability to operate a successful business by stretching the repayments over a longer licensing tenn,

and thus allowing the licensees to direct resources to the development of IVDS services to the

public. This approach would also enable the Commission to re-program its auction payment

database, which is consistently unreliable.

Conclusion

The Commission deemed a ten-year license period beneficial for the cellular, MDS, and

other market-based wireless services. For the same reasons. extending the IVDS license period

9
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for IVIDCO met with Ms. Dorsey to seek a wai\'er of the payment deadline and that the letter
was a memorialization of that meeting.

Despite repeated requests, the FCC never responded to the W'aiver Letter. Accordingly, the
\X"an'er Letter should be considered a pending wai\'er request and treated like other waiver
requests; as a shield against later occurring payment errors.

2. IVIDCO's September 1996 Petition for Rulemaking.

On September 4, 1996, IVIDCO joined with other IVDS licensees in filing a Petition for
Rulemaking, Attachment B hereto, which requested, inter alia, that the FCC (a) extend the license
term for 1"DS pro\'iders from five (5) years to ten (10) years and (b) allow licensees that qualify
for illstallment payments under the current FCC rules to extend the installment payment period
from fi\'e (5) to ten (10) years. This request was made in the context of Section 1.2110(e)(4)(ii) of
the Commission rules that permitted the FCC to "grant[ ] a grace period, or othenvlse apprm'e[ ]
a mtna1uredpqyment schedule. .. " (emphasis added). IVIDCO's Petition is, effectinly, a \vai,'er
request, seeking a restructured payment schedule.

Like the Wai\'er Letter, the Commission failed to timely answer IVIDCO's Petition. Indeed, this
entIre Petition for Rulemaking went unanswered until the Commission issued an Order,
Memorandum Opinion and Order and Notice of Proposed Rulemaking ("NPIU,f") on
September 17, 1998 (two years after the Petition for Rulemaking, and well after the March 1997
missed payment date) agreeing to reconsider the I\'DS rules, including the issues presented by
I\'IDCO I

. Thus, like the Waiver Letter, this Petition establishes the fact that IVIDCO had on
fJle WIth the FCC a waiver/ restructured payment schedule request prior to the missed j\farch 31,
1997 pa~·ment date.

3. The ~ovember 1996 On-Going Payment Records Discrepancy Letter.

On ~O\'ember 18, 1996, counsel for I\'IDCO, acting at Its request, again wrote to Ms. Dorsey,
V\ttachment C hereto) indicating that

I Simultaneouslv with the NPRM, the Commission released a Public Notice (DA Number 98-1897) titled
"Wireless Telec"ommunications Bureau Provides Guidance on Grace Period Requests and Installment Payment
Rules". That Public Notice - a clear acknowledgement that there was a need for guidance on these two subjects
- also noted that Section 1.2110 was amended significantly on March 16, 1998. The rulemaking that resulted in
this amendment to Section 1.2110 began on February 28, 1997; a month prior to the March 1997 missed
payment date. Thus, this key rule section was being changed by the Commission at precisely the same time as
IVIDCO's delinquency. IVIDCO filed a Petition for Reconsideration of the Part 1 Rules regarding Installment
Payments on February 17.1998.
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[w]e have been attempting to contact you over the course of the
past two weeks to request a meeting with you and your staff to
resolve what we see as a series of discrepancies between our
payment records for several of our IYDS clients and the FCC's
records of their payment histories. We han attached hereto a list
of clients whose IVDS payment histories are not fully reflected in
vour records.

(IVIDCO is listed in the letter as one of the clients seeking to correct the FCC's database of
payments.) Thus, as IVIDCO's December 31,1996 payment neared (the payment that created
the ineligibility when not made on I\"1arch 31, 1997), IYIDCO continued to struggle with the
FCC's database to insure proper amounts and crediting.

4. IVIDCO's February 1997 Request for Clarification of Section 1.211O(2)(4)(ii) and Suspension
of Installment Payments.

On February 17, 1997 counsel for IVIDCO, on behalf of IVIDCO and other similarly situated
IVDS clients, met with Mr. Jerome FO\vlkes, then the Chief Financial Analyst of Wireless
Telecommunications Bureau, to acknowledge his "willingness to work with us to clarify the
Comnussion's treatment of Section 1.211 0(e)(4)(ii) of Its rules, in the context of requests for
further grace periods for making IVDS installment payments." (See Attachment D hereto which
1l1cludes Patton Boggs Februa~' 1997 in"oice to IVIDCO, evidencing IVIDCO's participation in
the Fowlkes meeting and correspondence.) Specifically, it was raised with Mr. Fowlkes, in the
meeting and in the letter, that "there is quite a bit of sentiment among IVDS licensees that
1l1stallment pa,oments should be suspended during the pendancy of the upcoming rulemaking
proceedmg which, we understand, could result in potentially fundamental changes to the IVDS
rules." It was also noted, that

some members of the Commission staff have publicly suggested
that the changes borne of the NPRM could include bandWIdth
relocation; different licensing arrangements for MSAs and RSAs;
and even the reclamation of IVDS licenses by the Commission.
In light of these statements, absent a prompt and unambiguous
clarification of the methodology for implementing Section
1.2110(e)(4)(ii) it would be inequitable for the Commission to
require further payments for spectrum which mayor may not
resemble that which they purchased in July 1994.
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The letter goes on to list five (5) other sub-issues as to which IVIDCO and other clients sought
clarification, including a request that the Commission "provide some guidance as to the type of
documentation you would deem appropriate as a basis for demonstrating fmancial distress".

Despite the request for a prompt reply, IVIDCO's letter, requesting both a suspensIon of
installment payments and clarification of the proper method for demonstrating financial distress,
was never answered; leaving IVIDCO and other IVDS licensees to interpret for themseh'es the
status of grace period requests, and equally importantly, the proper method for demonstraung
fmancial distress.

5. Other Factors Compelling Treatment of 1\7 IDCO's Filings as Wai,-ers.

In addiuon to the several filings that form the baSIS for the fact that IVIDCO had on file with the
Comnussion a wai,-er request prior to March 31, 1997, other factors weigh in fa,-or of
recogruzing IVIDCO's filings as a wai,'er or a series of waivers. IVIDCO, perhaps more than
any of the other clients represented by this law firm, had enormous difficulty getting the FCC to
correct its payment records. On no fewer than 10 occasions, IVIDCO principals and counsel
corresponded or met with the Commission staff in a never-ending battle to correct the FCC's
database.

A.ttached hereto as Attachment E is a list of IVIDCO communications with the FCC and copies
of those pleadings, letters and faxes.

IVIDCO has struggled mightily to be a' participant in the birth of the IVDS industry. IVIDCO
wants to develop its licenses and is poised to partner with U.S. Telemetrv Corporation ("CSTC"),
a compam' led bv Thomas L. Siebert, former l' .S. Ambassador to Sweden (1994 - 1998) and
former ChaIrman (as the lead-L' .S. representatin) to the 1998 International TelecommunIcations
l°nIon PlenIpotentiary Conference. Ambassador SIebert's company has developed technology
suitable to prm-ide telemetry sen-Ices and I\'IDCO has committed to partnering with llSTC if it
is deemed an "eligible" licensee.

6. Alternati,-el)' the Commission Should Simpl)' Wai,-e the Rule.

Section 1.925 establishes the standards for waiver of the Commission's rules and regulations.
Specifically, this section provides that a waiver is appropriate if (i) the underlying purpose(s) of
the rule would not be sen'ed or would be frustrated buy the application to the instant case, and
that a grant of the requested waiver would be in the public interest; or (ii) in view of unique or
unusual factual circumstances of the instant case, application of the rule(s) would be inequitable,
unduly burdensome or contrary to the public interest, or the applicant has no reasonable
alternati,-e. .-\s illustrated herein, IVIDCO meets both criteria.
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Moreover, the Commission may waive a rule on its own motion or pursuant to a wai\'er request.
47 CFR. § 1.3; Application for Review of Ad Hoc Telecommunications l.'sers Committee.
California Bankers Clearing House Associatlon. New York Clearing House Association.
~lasterCard International Incorporated. and VISA. U.S.A.. Inc., 13 FCC Rcd 23801, 2380()
(1998), citing Northeast Cellular Telephone Co. v. F.C.C., 897 F.2d 1164, 1166 ("\X'aiver of a
Commission rule is appropriate if special circumstances warrant a de\·iation from the general rule,
and such deviation would better serve the public interest than strict adherence to the general
rule.")

Special circumstances surely exist in this case. The Commission badly mishandled the payment
notlce and debt collection process. The record also demonstrates that the FCC's evolnng grace
period rules and policies created significant confusion over what was due and when.
Compounding these difficulties, the Commission staff literally took years to respond to requests
for clarificatlon, \vhen they responded at all. Clearly, equity and fairness dictate that IYIDCO's
failure to make one quarterly payment should not, under these circumstances, permit the
Commission to terminate IVIDCO's IVDS licenses.2 Accordingly, wain! of the rule is
appropriate, in this unique context.

In conclusion, the record is clear: IVIDCO did in fact have at least one waiver request on file
\vith the CommiSSIon pn'or to the missed March 1997 payment date. Accordingly, IYIDCO met
the CommiSSIon's requirement for a wai\'e! that would protect IYIDCO's eligibility,
notwithstanding the March 31, 1997 payment failure. If it is determined that IYIDCO's filings
do not meet the standard for a waiver request, IVIDCO hereby requests that the Commission
waive the rule on its own motion based on "special circumstances" of incorrect payment records,
IVIDCO's diligent efforts to correct the records, and the Commission's own failure to manage

2 It is well established that if the Commission is going to hold applicants or licensees to a regulatory standard it
must inform them beforehand what are the components of that standard. See Bamford v. F.C.C.. 535 F.2d 78, 82
(D.C. Cir.), cert. denied, 429 U.S. 895 (1976) ("elementary fairness requires clarify of standards sufficient to
apprise an applicant of what is expected"). This is particularly the case where the Commission expects strict
adherence to those standards. See Salzer v. F.C.C., 778 F.2d 869, 875 (D.C. Cir. 1985); see also, Radio Athens,
Inc. (WATH) v. F.C.C., 40 I F.2d 398, 404 (D.C. Cir. 1968). Traditional concepts of due process incorporated
into administrative law preclude an agency from penalizing a private party for violating a regulatory standard

without first providing adequate notice of the substance of the rule. Satellite Broadcasting Co., Inc. v. F.C.C.,

824 F.2d I. 3 (D.c. Cir. 1987). The Commission may not reject an application for failing to meet a standard of
which the applicant was never previously notified. See Maxcell Telecom Plus. Inc. v. F.C.C., 815 F.2d 1551.
1560 (D.C. Cir. 1987). See also CHM Broadcasting Limited Partnership v. F.C.C., 24 F.3d 1453, 1457 (D.C.
Cir. 1994) (" An agency commits reversible error when it penalizes an applicant based on standards of which the
agency failed to provide notice."). See, Petroleum Communications, Inc. v. F.C.C., 22 F.3d 1164, 1172 (D.C.
Cir. 1994) ("we have long held that an agency must provide adequate explanation before it treats similarly
situated parties differently".) (See also, Green CountrY Mobilephone, Inc. v. F.C.C., 765 F.2d 235, 237 (D.C.
Cir. 1985).
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effectiyely the application of the grace period rules as well as the entire IYDS payment and
collection process. IVIDCO's consistent efforts to comply with the FCC's rules, and Its pending
CSTC joint nnture agreement, are evidence of its desire to pro"ide serYlce to the public. \\"ai,-er
of the rule will allow seryice to be pro"ided sooner than if the license is reaucuoned. Therefore,
grant of the wainr is in the public interest.

I look forward to speaking with you at your very fIrst opportunity.

With best wishes, I am

Attachments

cc: :tvir. James Enochs
Mrs. Marilvn Smith
Rita Cookmeyer, Esquire
Andrea Kelly, Esquire
Mr. Ben Freeman
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