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The United States Telecom Association! ('USTA") hereby tiles its reply comments in the

above-referenced proceeding in response to the Commission's Fourth Further ;\'otice o{

Proposed Rulemaking (U Fourth FNPRM"V

In the FXPRM and Supplemental Order. the Commission sought comments on (l)

"hether there is any basis in the 1996 Act or Commission regulations whereby incumbent LECs

could decline to provide combinations of loops and transport net\vork elements at unbundled

Formally the United States Telephone Association.

I}} the ;\/alfer of/he Local Competitio}} Prm'isio}}s ofthe Telecommunications Act
lit I (jWJ, Third Report and Order and Foul'lh Further j\otice ofProposed Rulemaking, CC
Docket No. 96-98, released November 5 1999 (UFourth FNPRM"): SlIppleme11lal Order, CC
Docket :\0.96-98, released November 24, 1999 ("Supplemental Order").
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network element prices to be used by requesting competitive carriers as a substitute for existing

special access services provided by ILECs. and (2) \vhether requesting competitive carriers may

use dedicated or shared transport facilities with unbundled switching to originate or terminate

interstate toll services to their customers where the requesting competitive carrier does not

pro\'ide local exchange services to its customers,'

As a matter of public policy. special access should not be converted to liNEs because the

service is competitive, is not necessary for CLECs to compete and the absence of L1NE

combinations to provision special access would not impair the ability of requesting carriers to

compete against ILECs consistent with Section 251 (d )(2) of the Act. Such conditions are just.

reasonable. and non-discriminatory consistent \vith Section 251( c)( 3) of the Act and competing

statutory obI igations in Sections 251 (g) and 254 of the Act.

The Commission is required by Section 251(d)(2). and the Supreme Court's decision in

AT&T ", !01\'a,4 to determine ifILEC unbundling is necessary and \vould constitute an

impairment of a CLECs' ability to compete if a UNE was not made available. Since the

implementation of the 1996 Act. the Commission has conditioned the use of lINEs. identit~'ing

\\hich net\\ork dements \\ere subject to unbundling. and detining when and where ILECs and

CLECs would interconnect their facilities. CLECs have been required to provide local exchange

G1rrier scniccs to their customers as a condition for using llNEs to provide special access and

.",·e(' Supplemental Order at 3. t16: F\PRMat 223, '"494-495,

I 19 s,Ct, 721. 734 ( 19(9).
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toll sen'ices to those same customers,' Those who an!ue that the Commission has no authority
~ .

to condition how UNEs are used are simply ignoring the record since 1996./' ]'vloreon~r.

allowing long distance carriers to substitute network elements for special access sen'ices \\'ould

"undermine the investments that facilities-based carriers have already made in competing

bci lities. ,,-

The Commission has \'iewed the availability of competitive alternatives to UNEs as a

hasis for denying efforts by CLECs to require unnecessary network unbundling by ILECs. The

Commission rejected various CLEC arguments about "differences in cost and the amount of

time required to implement services" regarding the use of operator sen'ices and directory

dssistance ("OS/DA") provided by competitors and concluded that ILECs need not unbundle

Illtermedia ('ommen',\' at 2 ("Commission does. indeed. possess the statutory
authority and the public justification to restrict the use of loop and transport combinations .... ");
Time framer Telecom Comments at 3 (the Commission has the authority to restrict the use of
I ''\[S),

If these parties prove successful. then Section 251 (d)(2) necessary and impair
analysis is rendered useless, Congress intended. and the Supreme Court" s decision in AT& T ",
Irma attirms. that the Commission is required under Section 251 (d)(2) to limit the unbundling
ohligations ofILECs in Section 25I(c)(3) to only that which is necessary for requesting carriers
to compete. and where requesting carriers are not impaired from providing competitive services
to their customers,

Be!! At!antic ('omments at 12. citing joint ex parte letter to the Commission from
\lIcl2.iancc. lntermedia. Time \Varner and Bell Atlantic dated September 2. 1999.
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operator services and directory assistance. except under very limited conditions. because these

sen'ices were competitively available, S Applying an impairment analysis. the Commission

concluded: "Significantly. we find that the existence of multiple alternative pn1\'iders of OS/OA

sen'ice in the marketplace. coupled with evidence of competitors' decreasing rel iance on

incumbent OS/OA services. demonstrates that requesting carriers' ability to provide the sen'ices

it seeks to offer is not materially diminished without access to the incumbent" s OSDA. sen ice on

an unbundled basis,"" Clearly. the Commission has the authority under Section 25Hd)(2) to

determine where competitive alternatives exists that flECs are not required to pn)\'ide UNEs to

facilitate services that are competitively available in the market. and \\here ClECs ha\'C

demonstrated a non-reliance on IlEC sen'ices. Based upon the data in the .~j)eei{/I ,kens Facl

Reporl. and the Commission's findings in the Pricing FlexihililY Order. the Commission could

simply substitute the words special access for OS/OA and the end result \vould be the same.

Special access is competitive. and ClECs \vould not be impaired in their ability to compete if

ILECs \\ere not required to provide UNEs for ClECs to provision special access and toll

sen'ices, In addition. the Commission created an exception for flEC unbundling of switching in

Third Reporl and Order and FOllrlh l\"olice ofProposed Rlliemakillg. CC Docket
'\n, ()6-()R. released November 5. 1999.

lei. at 203. "449,
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the top 50 markets. III The Commission concluded that the local switching exception was

consistent \\'ith the goals of the 1996 Act to "reduce regulation when possible" ... and" consistent

with our policies of encouraging facilities-based competition and encouraging inmwation." I I

These are just a fe\\' examples of valid use restrictions on UNEs adopted hy the Commission,l:

The Commission has the authority to ensure that ILEC obligations to prO\ide unhundled

net\vork elements to requesting competitive carriers does not ad\'ersely impact access

arrangements consistent \\ith Section 251 (g) of the Act. l
' As liSTA stated in its comments. the

Commission has consistently argued that its policy on UNEs should not create ad\'crse impacts

on the current access charge regime.'~ Moreover. the Commission' s decision must continue to

promote facilities-based local exchange carrier competition consistent \vith the goals and

(lhjectives of Section 251, As Section 25l(g) provides. the Commission must maintain the

integrity of the existing access charge regime. which supports universal service obligations

ILl. at 130. "'279.

1£1. at 138. "'299.

I" As l 'STA stated in its comments. the Commission has consistently argued that it
had the authority to impose such restrictions and that CLECs did not ha\'e unrestricted rights to
"use unbundled elements to originate and terminate interstate calls," {'ST.i ('omme/7!s at 16.

I' SEC' ('O!17!17enfs at 23 ("the Commission has .,. relied upon Section 251 (g) to
protect the access charge regime").

1 ',\7.1 ('oll/II/enls at 15-~O.
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established in Section 254. until access and universal service refomls are completed. Parties in

t~l\'or of converting special access to UNEs present no public policy. regulatory. or legal

arguments to reverse the Commission's prior position that UNEs may not be used to provision

special access or toll services unless requesting carriers are providing significant local c\change

carrier services to their customers.

Respectfully submitted.

UNITED STATES TELECOM ASSOCIATION

February 18.2000
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