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MAR 01 ZOOO

Magalie R. Salas, Secretary
Federal Communications Commission
The Portals
445 12'h Street, S.W.
Washington, D.C. 20554

Re: Notice of Ex Parte Presentation by Intermedia Communications Inc.

In the Matter of:

Access Charge Reform ) CC Docket No. 96-262

Price Cap Performance Review )

Interexchange Carrier Purchases )
of Switched Access Services )

CC Docket No. 94-1 \

CC Docket No.9~

Petition of U S West
Communications, Inc.

Dear Ms. Salas:

)
)

CC Docket No. 99-249

Pursuant to Sections 1.1206(b)(1)(2) of the Commission's Rules, Intermedia
Communications Inc. ("Intermedia"), by its undersigned counsel, submits this notice in the
above-captioned docketed proceedings of oral and written ex parte presentations made on
February 29,2000. The presentations were made by David Ruberg, Chairman and Chief
Executive Officer, Intermedia; Heather Gold, Vice President, Industry Policy, Intermedia; and
Jonathan Canis of Kelley Drye & Warren LLP. The presentations were made to:

DCO I/CANIJII 06024. \
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Dorothy Attwood, Legal Advisor, Chairman Kennard
Jordan Goldstein, Legal Advisor, Commissioner Susan Ness
Sarah Whitesell, Legal Advisor, Commissioner Gloria Tristani
Frank Lamancusa, Enforcement Bureau
Alexander Starr, Deputy Chief, Market Disputes Bureau,

Enforcement Bureau

During the presentations, Intermedia discussed a variety of issues related to the
appropriate forms of compensation that should apply to ISP-bound traffic terminated between
interconnected local carriers. Specifically, Intermedia urged the Commission to expeditiously
issue an order finding that the appropriate level of compensation for ISP-bound dial-up calls is
the reciprocal compensation rate that applies to local traffic passed between interconnected local
exchange carriers, unless and until a state regulatory commission sets some other form of
TELRIC-based compensation. Intermedia also asked the Commission to take other action to
prevent harassing litigation by ILECs on this matter. During the presentations, two written
pieces were distributed. Copies are attached to this notice.

Pursuant to the Commission's rules, Intermedia submits an original and a copy ofthis
notice ofex parte contact by hand delivery for inclusion in the public record of the above­
referenced proceedings. Please direct any questions regarding this matter to the undersigned.

~
Jonathan E. CanIS

cc: Dorothy Attwood, Legal Advisor, Chairman Kennard
Jordan Goldstein, Legal Advisor, Commissioner Susan Ness
Sarah Whitesell, Legal Advisor, Commissioner Gloria Tristani
Frank Lamancusa, Enforcement Bureau
Alexander Starr, Deputy Chief, Market Disputes Bureau, Enforcement Bureau
International Transcription Service

2
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

Complaint of Intermedia Communications Inc., DOCKET NO.
against BellSouth Teleconununications. Inc.. for
Breach of Terms of Florida Interconnection FILED: October 8, 1999
Agreement under Sections 251 and 252 of the
Telecommunications Act of 1996. and Request
for Relief

COMPLAINT OF INTERMEDIA COMMUNICATIONS INC.

fP.I J';-;: /7'~ Fer.---o--.
Jll [ . \\ "!C', ~111;;; fj) :

~. 11J.. I

Ll··'; 1
---::-----------1

Intermedia Communications Inc. ("Intermedia"), through its counsel, pursuant to Section

364.01, Florida Statutes, 47 U.S.C §252 (e)(1) and Iowa Utilities Board v. F.C.C., 120 F.3d 753

(8th Cir. 1997), aff'd in part and rev'd in part, AT&T Corp. v. Iowa Utilities Bd., 119 S.Ct. 721

(1999), hereby files this Complaint against BellSouth Telecommunications, Inc., ("BellSouth")

for breach of the tenns of the Interconnection Agreement dated June 21, 1996, by and between

BellSouth and Intermedia (the "Agreement''). As grounds for this Complaint and demand for

relief, Intermedia states as follows:

I. INTRODUCTION

1. This is an administrative action to enforce the tenns of the Agreement, approved

by this Commission in Order No. PSC-96-1236-FOF-TP, issued on October 7, 1996, in Docket

No. 960769-TP.

II. JURISDICTION

2. The exact name and address of the Complainant is:

INTERMEDIA COMMUNICATIONS INC.

3625 Queen Palm Drive
Tampa, Florida 33619

3. All notices, pleadings, orders and other documents submitted in this proceeding

should be provided to the following persons:

-Co
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Scott Sapperstein. Senior Policy Counsel
INTERMEDIA CO~l~lL~ICATIOXSI\:c.

3625 Queen Palm Drive
Tampa, Florida 336 I9
Tel: (813) 829-001 I
Fax: (813) 829-4923 .

Patrick Knight Wiggins
WIGGINS & VILLACORTA, P.A.
2145 Delta Boulevard
Suite 200
Tallahassee, Florida 32303
Tel: (850) 385-6007
Fax: (850) 385-6008

Jomlthan E. Canis
Enrico C. Soriano
KELLY DRYE & WARREN LLP
1200 19lb Street, N.W.
Suite 500
Washington, D.C. 20036
Tel: (202) 955-9600
Fax: (202) 955-9792

4. The complete name and principal place of business of the Respondent to the

Complaint is:

BellSouth Telecommunications, Inc.
675 West Peachtree Street
Atlanta, Georgia 30375

5. Intennedia is, and at all material times has been, a competitive local exchange

carner authorized to provide telecommunications services, including telephone exchange,

exchange access, and telephone toll. in Florida. BellSouth is, and at all material times has been,

an incumbent local exchange carrier in Florida.

-co
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6. Section 251 (a)( I) of the Telecommunications Act of 1996 (the "Act'}47 U.S.C.

~ 251 (a)( I), obligates all telecommunications carriers to "interconnect directly or indirectly with

the faciJ ities and equipment of other telecommunications carriers'" Section 251 (b)(5) of the Act.

47 U.s.c. § 251 (b)(5), obligates Intennedia and BeIISouth, as "local exchange carriers"

(""LEes") under the Act, to "establish reciprocal compensation arrangements for the transport and

termination of telecommunications." Section 252 of the Act, 47 U.S.c. § 252, governs the

manner in which interconnection is negotiated between interconnecting telecommunications

carriers.

7. Pursuant to Section 252 ofthe Act, 47 U.S.C. § 252, Intermedia and BellSouth

negotiated the Agreement and filed it with this Commission on June 25, 1996. In accordance

with Section 252(e) of the Act, 47 U.S.C. § 252(e), the Commission approved the Agreement as

noted above on October 7, 1996. The portions ofthe Agreement relevant to this Complaint

(Section IV and Attachment B-1) are attached hereto and incorporated herein by reference as

ExhibitA. '

8. Pursuant to the tenns of the Agreement, Intermedia and BellSouth have

interconnected their networks to enable end-user customers subscribing to Intermedia's local

exchange service to place calls to end-user customers subscribing to BellSouth's local exchange

service, and vice versa.

I On February 16. 1999, Intennedia and BellSouth executed an amendment to the Agreement. which among other
things, extended the effect of the Agreement as amended from time to time until December 31, 1999. This
amendment was filed with the Commission for approval on February 18, 1999. It was approved in Order No. PSC­
99-0632-FOF-TP, issued April 2. 1999. in Docket No. 990187-TP.



Complaint of Intermedia Communications Inc.
Filed: October 8, 1999
Page 4 of II

9. On June.3. 1998. Intermedia and BellSouth executed an "Amendment to Master

Interconnection Agreement Between Intemledia Communications Inc. and BeIISouth

Telecommunications. Inc. Dated July I. 1996" (the "AmendmenC), which is material to this

Complaint. The Amendment was filed with the Commission on July 13. 1998. In accordance

with Section 252(e) of the Act, 47 U.S.c. § 252(e), the Commission approved the Amendment in

Order No. PSC-98-1347-FOF-TP, issued October 21,1998, in Docket No. 980879-TP. A copy

of the lunendment is attached hereto and incorporated herein by reference as Exhibit B.

10. By the tenn~ of the Agreement, the parties may petition the Commission for a

resolution ofany dispute that arises as to the interpretation ofany provision of the Agreement.2

11. The Commission has jurisdiction to consider this Complaint pursuant to Sections

364.01,364.03, and 364.285, Florida Statutes.

12. The Commission also is authorized under the Act to adjudicate disputes relating

to the interpretation and enforcement of interconnection agreements. TIrls authority was

explicitly recognized by the Eighth Circuit Court ofAppeals in Iowa Utilities Board v. F.C.C.,

13. Thus, the Commission has jurisdiction to interpret and enforce the terms of the

Agreement and the Amendment under both federal and state statutes.

2 Section XXIII.
'The court stated that "We believe that the state commission's plenary authority to accept or reject
[interconnection agreements] necessarily carries with it the authority to enforce the provisions of agreements that
the stale commissions have approved." 120 F.3d at 804. That portion of the Eighth Circuit's opinion was vacated
by the Supreme Court on ripeness grounds. AT&T Corp., supra.
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III. STANDING

14. lntermedia's substantial interest in this Complaint is the enforcement of the

Agreement between lntermedia and BeIlSouth with respect to the application of the appropriate

reciprocal compensation rate for transport and termination of local traffic.

15. Accordingly, Intermedia has standing to bring this Complaint for hearing before

this Commission pursuant to Section 120.569(1), Florida Statutes, A2rico Chemical Co. v,

Department of Environmental RelZulation, 406 So. 2d 478,482 (Fla. 2d DCA 1981) and Section

252 of the Act.

IV. ALLEGATIONS OF FACT

16. Section IV.B ofthe Agreement states, in relevant part, that "[e]ach party will pay

the other for terminating its local traffic on the other's network the local interconnection rates as

set forth in Attachment B-1." Attachment 8-1, in turn, establishes the applicable reciprocal rate

for local traffic tennination as $0.01056 per minute of use ("MOll"). Intermedia has exchanged

local traffic with BellSouth on the basis of that provision.

17. On September 15, 1998, the Commission issued Order No. PSC-98-1216-FOF-

TP4 in Docket No. 980495-TP,s in which it determined that the parties were obligated under the

Agreement to pay reciprocal compensation for the transport and termination of telephone

exchange service that is terminated to end-user customers who are internet service providers. A

copy of the Commission's decision is attached hereto and incorporated herein by reference as

Exhibit C.

• Pending decision in Case No. 4:98 CV 352-RH, U.S. District Court, Northern District of Florida.

._------,----------
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18. On January 8. 1999. Intemledia made demand on BellSouth for payment in the

amount of $23.617.329.00 for reciprocal compensation due and owing as of November 30.1998.

A copy of the letter is attached hereto and incorporated herein by reference as Exhibit D.

BellSouth was unresponsive to Intemledia' s demand.

19. On April 20, 1999, the Commission issued Order No. PSC-99-0758-FOF-TP, in

which it denied BellSouth's motion for a stay of Order No. PSC-98-1216-FOF-TP. A copy of

the Commission's decision is attached hereto and incorporated herein by reference as Exhibit E.

20. On May 4, 1999, Intermedia made demand again on BeIlSouth for payment---~s

time in the amount of $34,563,780AO-for reciprocal compensation due and owing as ofMarch

3D, 1999. A copy ofthe demand letter is attached hereto and incorporated herein by reference as

Exhibit F. BellSouth responded on May II, 1999, stating that it ''will continue the status quo."

A copy ofBellSouth's response is attached hereto and incorporated herein by reference as

Exhibit G.

21. On July 2, 1999, pursuant to the Commission's order, BellSouth sent Intermedia a

check in the amount of$I2,723,883.38, claiming it to be payment ofreciprocal compensation

owed to Intermedia through April 1999. A copy ofBeIlSouth's transmittal is attached hereto and

incorporated herein by reference as Exhibit H.

22. On July 13, 1999, Intezmedia wrote a letter to BeIlSouth stating that the amount of

the check was not adequate to compensate Intermedia for the reciprocal compensation traffic that

Intermedia had terminated for BellSouth through April 1999. Intermedia stated, moreover, that it

~ Docket No. 980495·TP was consolidated with Docket Nos. 971478·TP. 980184-TP and 980499-TP, the
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could not discern the method BeIlSouth used to calculate the amount remitted on the basis of

Bell South's accompanying spreadsheet, bUI that it would shortly advise BeIlSouth of the correct

amount to be paid. A copy of Intemledia' s letter is attached hereto and incorporated herein by

reference as Exhibit 1.

23. On July 26, 1999, Intermedia wrote a follow-up letter to BellSouth, demonstrating

with the support of a spreadsheet that the correct amount BellSouth still owed to Intermedia for

the period in question, after accounting for prior BellSouth payments to date, was

$37,664,908.70,6 leaving a balance outstanding of$24,841,025.32. A copy ofIntennedia's letter

is attached hereto and incorporated herein by reference as Exhibit J.

24. In addition, in the July 26, 1999, letter, Intermedia advised BellSouth that for the

months ofMay and June 1999, BellSouth owed still a balance outstanding of$6,672,925.23.7

Thus, accounting for the payment of$12,723,883.38, BellSouth owes Intennedia still an amount

of$31,513,950.558 for reciprocal compensation traffic terminated through the end ofJune 1999

in Florida.

25. The rates established in the Agreement at Attachment B-1 have been effective at

all times pertinent to this Complaint, and presently remain effective for the duration ofthe

Agreement.' The composite rate for DS-l tandem switching is $0.01056 per MOU. Intermedia

has, without exception, remitted monthly invoices to BellSouth for reciprocal compensation

complaints of MCIMetro, TCa and WoridCom, respectively.
6 £3,546,628.85 of this amount consists oflate payment charges, which were not calculated correctly according to
Section IV.S. of the Agreement. lntennedia will advise BellSouth of the correct amount oflate payment charges
after recalculating it on the basis of BellSouth 's obligation to pay quarterly.
'This amount consists of £36,869.80 in late payment charges, subject to the same calculation error.
I This amount is subject to adjustment upon recalculation of late payment charges.

~~ -~-----~---------
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based on this rate. from the inyoice for February 1997 sen'ices to the most recent invoice for July

1999 services. See Exhibit J.

26. BelISouth refuses to pay the composite rate of $0.0 I056 per MOU for

compensable traffic occurring after June 2. 1998. Rather, BelISouth unilaterally applies a rate of

50.00200 per MOU for local tandem s\\·itching. IO BellSouth justifies this five-fold reduction on

the claim that the Amendment, by its terms, sets new rates that are unconditionally and

universally applicable to every exchange of local traffic bet\",een BellSouth and Intermedia.

Specifically, in a letter dat~d August 27, 1999, from Ms. Nancy White, General Counsel-Florida

for BellSouth to Mr. Scott Sapperstein, Senior Policy Counsel for Intermedia, BellSouth takes

the following position:

The intent ofthe June 3, 1998 Amendment to the Interconnection
Agreement betWeen Intermedia and BellSouth, which was signed
by both parties, was to establish elemental rates for local traffic.
The Amendment specifically states in paragraph 3 that liThe Parties
agree to bilI Local traffic at the elemental rates specified in
Attachment A." Additionally, paragraph 4 provides for
It ••• reciprocal compensation being paid between the Parties based
on the elemental rates specified in Attachment A. It (emphasis
added)

A copy ofBellSouth's letter is attached hereto and incorporated herein by reference as Exhibit K.

27. The plain language and meaning ofthe'Amendment is diametrically opposed to

BellSouth's interpretation.

28. BellSouth's attempt to apply the elemental rates specified in the Amendment by

improperly severing the rate provision from the rest of the Amendment must fail because of the

9 See supra note l.

. -._.._-_ --_._.._----------
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manner in which the rates are positioned in the Amendment. In particular. the elemental rates are

placed beneath the following introductory statement:

MUltiple Tandem Access shall be available according to the
following rates for local usage. II

This language clearly ties the elemental rates in the Amendment to the implementation of MTA.

..

29. The Amendment states, in relevant part:

The Parties agree that BellSouth will, upon request,
provide, and [Intennedia] wiII accept and pay for, MUltiple
Tandem Access, otherwise referred to as Single Point of
Interconnection, as defined in 2. following l2

• (emphasis
added).

Multiple Tandem Access, in turn, is defined as an

arrangement [which] provides for ordering interconnection
to a single access tandem, or, at a minimum, less than all
access tandems within the LATA for [Intermedia's]
terminating local and intraLATA toll traffic and
BeIlSouth's terminating local and intraLATA toll traffic
along with transit traffic to and from other ALECs,
Interexchange carriers, Independent Companies and
Wireless Carriers. This arrangement can be ordered in one
,":ay trunks and/or two way trunks or Super Group. One
restriction to this arrangement is that all of [Intennedia's]
NXXs must be associated with these access tandem,s;
otherwise, [Intennedia] must interconnect to each iandem
where an NXX is "homed" for transit traffic switched to
and from an Interexchange Carrier. 13

30. The Amendment simply allows Intennedia to request from BellSouth Mutiple

Tandem Access (MTA), if desired by Intennedia, and sets the tenns and conditions for the

'OIntermedia is unable to determine the source for this rate. It does not appear in Attachment A of the Amendment
as BeJlSouth claims.
" Amendment, Attachment A.
I~ Amendment, Item I. -...
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provision of MTA where requested by Interrnedia.

31. Intermedia has never requested that BeIlSouth provide MTA to Interrnedia

pursuant to the Amendment. BeIlSouth has never provided MTA to Intermedia under the

Amendment pursuant to Interrnedia's request. Likewise. Intermedia has never accepted the

provisioning of MTA by BellSouth under the Amendment. Currently, and at all times material

to this proceeding, Intermedia, to the best of its knowledge, has direct interconnection trunks to

each and every tandem in the relevant Local Access and Transport Areas.

32. On informa~.ion and belief, BellSouth has also applied an incorrect rate for

computing compensation due to Intermedia for compensable local traffic occurring before June

3, 1998. Specifically, BellSouth appears to have applied a rate of$O.OI028 per MOU rather than

the correct rate of$O.01056 per MOU. See Exhibit H, page 6.

33. Thus, BellSouth has denied, continues to deny, Intermedia the full compensation

to which it is entitled under the Agreement Accordingly, BellSouth is in breach of the

Agreement.

V. REQUEST FOR RELIEF

WHEREFORE, Intermedia requests that the Commission (1) find that BellSouth is in

breach of the Agreement; (2) determine that the appropriate rate to be applied at all times under

the Agreement for purposes ofreciprocal compensation for the transport and tennination of local

traffic is the rate of$0.01056 per MOD for DS-I tandem switching as established in the

Agreement at Attaclunent B~ 1; (3) upon that determination, order BeliSouth to remit full

IJ Amendment, I(em 2.
-co . _.
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payment to Intennedia without delay. including payment of late payment charges pursuant to the

Agreement: (4) require BeIISouth to apply the correct rate for compensable local traffic occurring

before June 3. 1998; and (5) grant such other relief as the Commission deems appropriate.

Respectfully submined.

Patrick Knight 199ms
WIGGINS & VILLACORTA, P.A.
2145 Delta Boulevard, Suite 200
Tallahassee, Florida 32303
Tel: (850) 385-6007
Fax: (850) 385-6008

Scott Sapperstein
INTERMEDIA COMMUNICATIONS INC.
3625 Queen Palm Drive
Tampa, Florida 33619
Tel: (813) 829-0011
Fax: (813) 829-4923

Jonathan E. Canis
Enrico C. Soriano
KELLY DRYE & WARREN LLP
1200 19d1 Street, N.W., Suite 500
Washington, D.C. 20036
Tel: (202) 955-9600
Fax: (20~) 955-9792

Counsel for Intermedia Communications Inc.

-Co



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing has been
furnished by u.s. Mail or hand delivery* this 8th day of October,
1999, to the following:

Nan c y B. ltV hit e *

c/o Nancy Sims
BellSouth
Telecommunications,Inc.
150 South Monroe Street, #400
Tallahassee, FL 32301

Cathy Bedell
Florida Public Service
Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850
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Service access provided by two or more LEes and/or ALECs or by one LEC in 'two or
more states within a single LATA.

II. Purpose

The parries desire to enter into this Agreement consistent with all applicable
federal. state and local statutes. rJles and regulations in effect as of the date of its
execution inc~uding. without limitation, the Act at Sections 251,252 and 271 and to
replace any and all other prior agreements, both written and oral, including, without
limitation, that certain Stipulation and Agreement dated December 7, 1995, applicable
to the state of Florida concerning the terms and conditions of interconnection, The
access and interconnection obligations contained herein enable leI to provide
competing telephone exchange service and private line service within the nine state
region of Bel/South.

III. Term of the Agreement

A. The term of this Agreement shaH be two years. beginning July 1" 1996.

B: The'partieS agree that by.no later than July 1, 1997, they shalf commenre
negotiations with regard to the terms;conditions 'and prices oflocaf interconnection to
be effective beginningJuly 1, 199B. '

c. If,' within 135 days of commencing the negotiation referred to In section II
(8) above, the parties are unable to satisfactorily negotiate new focal Interconnection

• terms. conditions and prices, either party may petition the commissions to establish
appropriate local interconnection arrangements pursuant to 47 U.S.C. 252. The parties
agree tha~ in such event, they shall encourage the commissions ttl issue its order
regarding the appropriate local interconnection arrangements no later thanMarch
11997.. The parties further agree that in the event the Commission does not issue its
order prior to July 1.1998 or if the parties continue beyondJuly 1, 1998 to negotiate the
local interconnection arrangements without Commission intervention, the terms, .
conditions and prices ultimately ordered by the Commission. or negotiated by the
parties. win be 'effective retroactive to July 1, 199B. UntIl the revised local '
interconnection arrangements become effective. the parties shall continue to exchange.
traffic PUrsUB'nt to the terms and conditions of this Agreement- ,

N. Local Interconnection

A. The delivery of local traffic between the parties shall be reciprocal and
compensation will be mutual according to the provisions of this Agreement. TIle parties
agree that the exchange of traffic on BeliSouth's EAS routes shall be considered as

:::al traffic and compensation for the termination of such traffic shall be pursuant to the
lerms of this section. EAS routes are those exchanges within an exchange's Basic

- 3- . -Co
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Local Calling Area, as defined in Section A3 of BellSouth's General Subscriber ServIces
Tariff.

8. Each party wiil pay the other for terminating its local traffic on the other's
network the local·interconnection rates as set fOi"1h in Attachment B-1, by this reference
incorporated herein. The charges for lecal interconnection are to billed monthly and
payable quarterly after appropriate adjustments pursuant to this Agreement are made.
Late payment fees, not to exceed 1% per month after the due date may be assessed. jf
interconnection charges are not paid, within thirty (30) days of the due date of the
quarterly bill.

C. The first six month period after the execution of this Agreement is a
testing period in which the parties agree to exchange data and render billing. However,
no compensation during this period will be exchanged. If, during the second six month
period, the monthly net amount to be billed prior to the cap being applied pursuant to
subsection (D) of this section is less than $40,000.00 on a state by state basis, the
parties agree that no payment is due. This cap shall be reduced" for each of the
subsequent six month periods as follows: 2nd period--$40.000.00; 3rd period-

• $30.000.00; and 4th period-$20.000.00. The cap shall be SO.OO for any period after
the expiratio~of this Asr:e:ementbut prior.to the execution of a new agreement.: _.. :~;~!r..:.-:"!!':~~.~.~ ....:.;:?~.~ '.~; ""':j':: ;.:' :.:..~ ......:. . ...... .: .l-:" • -",:. • ..

<: :-D. .: The'parties agree that neither.party shaH be required to compenSate the
other.for more than .;105% ofthe total bmed focal Interconnection minutes ofuse of the

." party.with the foWer total bUled locaf Interconnection minutes ofuse in the same month
-on a statewide basis~ .' This cap shaD apply to the total bfiJed locallntereonnection
minutes of use measured by the local switching element cal~lated for each party and
any affiliate of the party providing local exchange telecommunications services under
the party's certificate of necessity issued by the Commission•. Each party will report to
the other a Percentage local Usage rPLUj and the application of the PLU will
detennine the amount Df local minutes to be billed to the other party. Until such time as
actual usage data is available or at the expiration of the first year after the execution of
this Agreement. the parties agree to ublize a mutually acceptable surrogate for the PLU
factor. The calQUlations • inclUding examples of the calculation of the cap between the
parties win be pursuant to the procedures set out in Attachment A, incorporated herein
by this reference. For purposes of developing the PLU, each party shall consider every
local call ancfevery IQng distance call. Effective on Ule first ofJanuary, April, July and
October of each year. the partiE!$ shan update their PLU. .

E. The parties agree that there are three appropriate me.thods of
nterconnecting facilities: (1) virtual collocation where physical collocation is not
Jractical for technical reasons or because of space limitations; (2) physical collocation;
md (3) interconnection via purchase of facilities from either party by the other party.
'-' -5 and charges for collocation are set forth in Attachment C-13. incorporated herein
• .IS reference. Facilities may be purchased at rates, terms and conditions set forth
J BelfSouth's intrastate Switched Access (Section E6) or Special Access (Section E7)

.-c.
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CI: Loc.allnr.fconnt<1lon-
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OP.DER KO ..?SC-9S-13':'7-FO?-:?

DOCKET ~O. 980879-T?

.-\..\.!I..YD~:'\"
TO

MASn::R r-.T£RCO:\~"EC11 0:-" .,.GREE:""rr.."',. B[Tv.-rE."
L'lER.'-iIDl" CO~":'lCATlO~S. ~c. .I cd
B£LLSQlTB TELECO~~lCAno~s.['iC.

D."TED n1.Y1. 1m

PU~l:Vll 10 Ibis A~c:'ll (the - Amcnci=:c::r"J. Inlcnnedia Cot:UnL.l:)ic.a.til:l1U, 1:11:.
("ICn and BcliSouth Telecornr.lunia:iotu, Inc.. rBcIlSolJthl be:emmer referred to
;olie-ctiycJy as the "P:nies" hacby &.p"Ce to t.:Ile:l~ t.'-.z1 ceftLiD Muter 1nte:"COnncction
Ap-eemenl berw~ the Panie.s effe=i\'e July 1. J~6 C'lntereonnc::::tion Agrcc:nenr").

NOW TI1EREFORE, in considcmioD ofme munaJ provisjoQ5 contained herein Uld
other good and valuable eODsid.ention.lhc rcc:eipt C)d sufficiency of~'hic:h are hereby
uknowledgcd.lCI and BeUS~.~ hereby covcnlnland agree u follows:

I. The PutiCs I£l'CC th&t BeUSouth will, upon n:quest. provide, and
leI wiU accept lZla pay for, MuJtit'lc TandemA~ otherwise referred to as
SingJe Point ofIntc:rcoonc=ioa., as ddiDcd ill 2. folJowiDr.

2. This arr&lIp=t provides f« ClIr'C!Irins~ to a sinslc access
tandem; or; ata mft1!mum; less dl:ISl aU a=tSI 'rntlrm' Yt'i1:bm the LATA for:
Jers ri:msiiililiDg Joc:a1 iDd iDa'aLATA roll aafticcd 8cIISoIdh's rumiDatiDg~

local and =u...ATA toB tnfiiCabarwidl1rlDSit crI1& to aDd from ocher
A!.Ees.lA~1C eamm. IDc5epcndc:m Compmics and W"mess Canicn.
This ammgemcm CID be ordered in ODe way uunks IJ:ldlcr two way U'UDks or.
Super Group. One ~ctioD to Ibis mmscmcm is Ihaz all onCl's NXXs must
b~ assoc:i=ci wnh these aea:ss 1ZNkms:; otbltWisc, ICI must iJnm:ocmec:t to
each andcm wbc:c aD NXX is~ for Enmit traffic switl::bcd to aDd from
an Inb:::tCXcbmge Carrier.

3. The Parties IlgrDC to bW Loc:d trIfiic at the clemcmal mcs specified hi
Aca.chmcztA.

.;. This ame:odmeztt wiU m:a1t ill reci;='cc:a1 compcmatioD being paid between the
Patties basad 011 the elcm=w rates specified in Aaacbm=l A.

s. The Puties asree th.a1 a.!.I of1be r:r.h=r ;::'O\isions of L'le L'J:.CrCOan::ction
Agre=ne:n. c.ucd July 1. 19%. Q.ll rc:r.am in tulI fofCl: cd cffc=.

5. Th: ?'2r.i:s f.mher agree tiw cr.h=: cr both of th: n.."ties is au:r:bo:iz.c:d ~
sub:nit :!lis~ to l!:l: ~~·c SUI: reguialory iwborirics for
zpprov2.1 subject to Se=1on ~2(e) of~ Fe:d.enl TeJeco::1:D"Jnications Act of
19%.
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1.-'; v..T::..~.~E.SS V,:lJ..EREL'F. :.~ n.-;):s ~:C:O t.lVC ~~~ ilil5 .~"'X~ru :D be
:~::.:~~d t-y t1"ltLI :-:~\'c :-';;y c....~:"·:-O r:;:::..s.:.-.a1JVCS c:: L~ c..att ~6Q:td beicw.
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ORDER ~O., ?5C-~3-j3~;-;C::-:~'

DOCi\ET :,0. 9S0E- ;f:-:-?
?·K::: 6

S;.c~ Par.)··s loc.2J :.:.sa.ge -1!i be: de~::;-.::c:: ::y L"le L;-;>;':;4::0:J cf:~ :epc:-.ec Pc:-::e:u
Lo:.4! Cusc (-PU';-) ~!:5 :=:::-..s~ t=::-'-<;'""g =.:=:~.es 0: \;~ CoS ~l (o:-~'l ::l

?::..rat:-"'apb I.:>. i= jCI"s ~;".:...:y :.;. : ;'<;-~_'"l')::::.::r.:.: ::: ;~ l:;:.e:c.=l::'~:::lOn

.';~:~ce:J['

~ Th: h"':es 2.gr.:e :.D bill Lo:.:iJ ::-.•.:7.c a: ~ e:c:r.=:::Al :z.:.:.s spe::!ied be: l0 \1,':

IlL\~7 .u- n GA KY L.o\
Loc:;J SwItc.b.iD.:

E.:lc 0:'5cc Swi tc.!:±l.g, pc:' M0 U S-:>OOi ~ SO.Cli5 SJ.OOlf~33 SO.002.5E2 $0.0021
bci O:f~ $\I,itclling, aci4'l MOL";; ~." W.:X:S SA ~'A NA
E.:ld Office In~roffiee T~ NA SA SA NA SQ.oo:J2

?on • Shued. MOV
TlJldoem SwiLChing. per MOV so.c~m SO.0Xl29 SO.CXXl6757 SO.OOI096 $0,0008
T~ck:m Interoffice Tn.mk Pen -.: SA NA ",'A· NA SO.0003
~

Tandem ImcmedWy Cwg-e. per SQ.OO1.5 NA NA SO.0010!iltS NA
MOtP

Local TraDspon
Sh2:red. per m!Ie. per MOU SO.~ SO.CXX012 SO.ClCXXX1S SOJXXXlO49 $O.COXXl83
FJCiIjI)' Tcrmi:ati=. per MOU SO.OXl36 SO.CXXlS SO.CXX>4152 SO.<X:lOU6 SO.ca>47

.. E1.EMENT MS NC SC TN
Loc:aJ SwttcbJD,

EM omeeSwt~ pc'MOV SO.CXJ221 $0.0040 50.002%1 50.0019
EM Offia:S~. ad4'l MOuro NA NA NA NA
f:)d Ol'facc lmcroffice Tnmk NA NA NA NA

Pen • Sbarcd. MOV
T~de:n S~. pet MOtI $0.003172 $0.0015 $0.003172 SO.CXXXi76
TIJldcm~ Trank Port • NA NA' NA NA

s:t:md
T~~Owp,per SA SA NA NA
MO~

L«:al Trusport
Sbz..-c:d. per mnc. pet MOU SO.O:XXH2 SO.ClCXX)4 SO.OO:X112 SO.CXXlO'
fa:illiy Tmnmltica, per MOV SO.o:xT'J06 SO.COO"'J06 SO.CXXl36 ~.0Xl~

(1) TI-ls rat: el::::ett is for use i:l~ r.u= wi:!'ll Ci.~:re::: :'2.te 'for uiditiO!l2.l t::li:la.:s of
_.......

.::; :-=':s ::.z..~= lS 2.?pii~~ o~y ~ ~:-,e-·.t-:r=~.: :.:lrQ :!. '?;'ii::ti u: ;--':l= ~ 2.ppiiubit
!'-"~;''':Jg :a:)d!or ~~=.::l~~c=l ;:::z..-;=:.

_0<.
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BEfORE THE FLORE:,.':. PUBLIC SERVICE: cor'mISSION

CCC~~T !~o. ~71478-TP

~~:E:2 NC. FSC-98-1216-FOF-TP
I~S~E:D: Sep:ember 15, ~998

~~~Ec~er.: ~;.cer Sect:ODS 2:: ~~d

:.:-::. ;:': the Te2.ecomrnunica'ti:;::s
~C~ 0: 1996, and request for
~e~ief.

Co~plaint of Teleport DOCKET ;~O. 980184-TP
Cc~~unications Group Inc./TCG
So~th Florida against BellSc~t~

Telecommunica~ions, Inc. fer
breach of terms of
interconnection agreement under
Section 252 of the
Telecommunications,
Act of 1996, and request for
relief.

Complaint of Intermedia DOCKET NO. 980495-TP
Communications, Inc. against
BellSouth
Telecommunications, Inc. for
breach of terms of Florida
Partial
Interconnection Agreement under
Sections 251 and 252 of the
Telecommunications Act of 1996
and request for relief.

Complaint by MCI Metro Access DOCKET NO. 980499-TP
Transmission Services, Inc.
against Be1lSouth
Telecommunications, Inc. for
breach of approved
interconnection agreement by
failure to pay compensation :c~

certain local 'traffic.

.-
...__ .._.•-_.._ _--_ ---~---------
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The following Cowmissic~~:s par::c:p~:ec _4;

this matter:

~":::.:":: r. ::::....=-3i':
~-:.:: G.~RC :.=-'

_. ::....::.:::: J.;CC:3.3, .:;:;..

- · ... c

FINAL ORDER RESOLVING COMPLAINTS

APPEARANCES:

Floyd R. Self, Messer, Capa=ello & Self, P.A., 215 South
Monroe Street, Pos"!: Office Box 1876, Tallahassee, FL
32302-1876.
On behalf of Worldcom Technologies, Inc .

."

Kenneth A. Hoffman and John R. Ellis, Rutledge, Ecenia,
Underwood, Purnell and Hoffman, P.A., Post Office Box
551, Tallahassee, FL 32302-0551.
On behalf of Teleport Communications Group, Inc. ITCG
South Florida.

Donna Canzano and Patrick Knight Wiggins, Wiggins &
Villacorta, P.A., 2145 Delta Boulevard, Suite 200,
Tallahassee, FL 32303.
On behalf of Intermedia Communications, Inc.

Thomas K. Bond, 780 Johnson Ferry Road, Suite 700,
Atlanta, GA 30342.
On behalf of MCI Telecommunications Corporation

Ed Rankin, 675 West Peachtree Street, Suite 4300,
Atlanta, Georgia 30375-0001.
On behalf of BellSou~h Telecommunications, Inc.

Charles J. Pelleg~i~~, Florida Public Service Com~ission,

Division of Legal 5e=vices, 2540 S~uma=d Oak 30~levard,

Tallahassee, FL 323;~-0850.

-Co
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ORDER NO. ?SC-98-1216-F0F-T?
DOCKET NOS. 9"71478-TF, ~8rlf';-TP, 9CO~95-;~, 920499-TP
P.'iGE ~

.~ : ~_-:. iss i c:-. 5t2:: .

CASE BACKGROUND

:·;:S COi7,-"":".'...:r1ica:':'c:-:s Cc:-:-;;::any, ::-:c. (MrS), and BellSouth
Teleco:i1.'1lL::J i. ca"C ions, I:-,c:. (::e ~ lScuth), er;:ered into a Part ial
Florida In:erconnec~io;; Agreemen: pursuant to the
TelecCTrlITlUnications .~.c:: of :9~6 (Act) 0:1 .i:l.ugust 26, 1996. The
Commission approved the Agreement in Order No. PSC-96-1508-FOF-TP,
issued December 12, 1996, in Docket No. 961053-TP. The Commission
approved an amendment to the Agreement in Order No. PSC-97-0772­
FOF-TP, issued July 1, :997, in Docket No. 970315-TP. On November
12, 1997, WorldCom Technologies, Inc. (WorldCom), filed a Complaint
Against BellSouth and Request for Relief, alleging that BellSouth
has failed to pay reciprocal compensation for local telephone
exchange service traffic transported and terminated by WorldCom's
affiliate, MFS, to Internet Service Providers (ISPs). The
complaint was assigned Docket No. 971478-TP. BellSouth filed its
Answer and Response on December 22, 1997. In Order No. PSC-98­
0454-PCO-TP, issued March 31, 1998, the Commission directed that
the matter be set for hearing.

Teleport Communications Group, Inc./TCG South Florida (TCG),
and BellSouth entered into an Interconnection Agreement pursuant to
the Act on July 15, 1996. The Commission approved the Agreement in
Order No. PSC-96-1313-FOF-TP, issued October 29, 1996, in Docket
No. 960862-TP. On February 4, 1998, TCG filed a Complaint for
Enforcement of Section IV.C of its Interconnection Agreement with
BellSouth, also alleging that BellSouth has failed to pay
reciprocal compensation for local telephone exchange service
traffic transported and terminated by TCG to ISPs. The complaint
was assigned Docket No. 380184-TP. BellSouth filed its Answer and
Response on February 25, 1998.

MCImetro Access Transmission Services, Inc. (MCIm), and
BellSouth entered into an I~terconnection Agreement pursuant to the
Act on April 4, 1997. !he Cc~mission approved the Agreement in
Order Nos. PSC-97-0723-FOF-::, issued June 19, 1997, and PSC-97­
0723A-FOF-TF, issued Ju~e 26,:997, in Docket No. 960846-TP. On
February 23, 1998, MClm :il~d a Complaint against BellSouth, which
was assigned Docket No. ~8G231-TP. ~~ong other things, MClm also
alleged in Cour."C 13 tha~ =el:~cuth has failed to pay reciprocal
compensa t ion ::0= :.. :lca:' ~e.leDhone exchanae service tra ffic
-::ransported and :ermina:~d -=-0,i EClm to ::SPs. On April 6, 1998, MClm
filed == separate Co:::pla':':E --:;'o::odying the cC:-:ipl~int set: forth in

-Co
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ORDER NO. PSC-98-1216-FOF-TP
DOCKET NOS. 971478-TP, 9801E'4-TP, 98G.J~l5-T?, ~'SC'4S'9-1::

FAGE 4

Ccun: 13 of the :::--st Ccrr.::·:'ci.r:t.
=.~.si:;nec ['ocket 1\'0. ?80499-':'?

I:1Lermedia CCITI.T:lmicatic:;s, Inc. (Inter;.;ecia), cnc 3ellScuth
~:~:~~ed into an inte~connecticn Agreement pu~suant to the Act on
~"7uly 1, 1996. The Commissic:: approved the .;greement ':n Order :~o.

?SC-96-1236-FOF-TP, issued October 7, 1996, in Docket No. 960~69­

':'? The Commission approved an amended Agreement in Order No. FSC­
97-1617-FOF-TP, issued December 30, 1997, in Docket No. 971230-TP.

On April 6, 1998, Intermedia filed a Complaint against BellScuth
clleging that BellSouth has failed to pay reciprocal compensation
for local telephone exchar.ge service traffic transported and
terminated by Intermedia to ::::SPs. ~hat complaint 'Vllas assigned
Docket No. 980495-TP.

On March 9, 1998, GTE Florida Incorporated (GTEFL) filed a
petition to intervene in this proceeding. By Order No. PSC-98­
0476-PCO-TP, we denied GTEFL's petition. Subsequently, on May 6,
1998, GTEFL filed a petition to be permitted to file a brief. We
denied that petition at the commencement of the hearing in these
complaint dockets.

By Order No. PSC-98-0561-PCO-TP, issued April 21, 1998, the
four complaints were consolidated for hearing purposes. The
hearing was held on June 11, 1998.

DECISION

This case is about BellSouth's refusal to pay reciprocal
compensation for the transport and termination of ISP traffic under
the terms of its interconnection agreements with WorldCom,
Teleport, Intermedia, and MCIm. In a letter dated August 12, 1997,
BellSouth .notified the complainants that it would not pay
compensation for the termination of ISP traffic, because \\ ISP
traffic is jurisdictionally interstate" and "enjoys a unique
status, especially [as to) call termination." The case is
primarily a contract dispute between the parties, and that is the
foundation of our decision below. J:..s TCG stated in its brief,
"This is a contract dispute in which the Commission must decide
whose meaning is to be given to the term 'Local Traffic' in the
AgTeement. " .

Accordingly, in this decision we only address the issue of
.it.e:her ISP traffic s~ould be treated as local or interstate for
p~r?oses of reciprocal compensation as necessary to show what the

. -Co
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ORDER NO. PSC-98-1216-tOF-T~

DOCKET NOS. 971478-T?, 9801f~-:'P,?8C':;~':)--=-~, '?SO~99-T~

PAGE: 5

pa~:i.es ~,::::-;: rea=~:-.=b::: :-..=.:-= :~~.:e~~·=c 2: t:-:€ ti:ne :he~"t entered
in:: :~ei~ =c~:~sc:~. c~~ =€:i~i2~ j:e5 nc~ address any generic
cues:ions abc~: :~e ~!:i~a~E ~a:~r€ c~ ~5? traffic fc= reciprocal

~hile t~ere are ~cur c:~;lai~ants i~ ~he ccnsolida:ed case,
the':.:- argL::Tlents con:::::! man~' COrri.TiC:-. :hr-eads. Also, E:·ellSouth's
posi:ion en each iss~e is t~€ sa~e, G~d its b.:-ief addresses all
fO'...Jr together. for the sake of efficiency, "'e \oJill address the
main themes in our discussic~ of the l~crldCom-BellSouth agreement.

We will address the particL:~::r lang~Gge of the other agreements
separately.

The WorldCom-BellSouth Agreement

On August 26, 1996, MFS (now WorldCom) and BellSouth entered
into a Partial Interconnection Agreement, which we approved in
Order No. PSC-96-1508-FOF-TP. WorldCom witness Ball testified on
the pertinent provisions of that Agreement. Section 1.40 of the
Agreement defines local traffic as:

[C]alls between two or more Telephone Exchange
service users where both Telephone Exchange
Services bear NPA-NXX designations associated
with the same local calling area of the
incumbent LEC or other authorized area [such
as EAS]. Local traffic includes traffic types
that have been traditionally referred to as
"local calling" and as "extended area service
(EAS)." All other traffic that originates and
terminates between end users within the LATA
is toll traffic. :~ no event shall the Local
Traffic area for purposes of local call
termination billing between the parties be
decreased.

Section 5.8.1 provides t~at:

Reciprocal Ccmpensc~ion app~ies for transport
and terrni:-.ci:icn c: :"oca1 Irat! ic (including
EAS and EAS-like traffic) billable by
BellSom:h cr !-1F5 "v.<.... :.ch a Telephone Exchange
Service C~s:omer c=':;inCLes C~ BellSouth's or
MfS' s ~e~h'crk :cr- :.ermi:1a:.i:::;; on 'the other
Party's ne::"'or-y..

-...
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The ques~ion prese~:ed --y ~Ecis~c~ :5, -_ :: is :~ --~ 2:~E~

cc~~'lai~ts, w~et!~er, ~nder :~e :~C~~dC2~ - ~e::Scu:~ ~lcr~j2 F~~:~a:

=~terconnection Agreemen~, ~~e ?ar:ies are required t~ cc~?ensa:E

eac~ other for transport a~6 termination cf traffic to I~te·r~e~

5e~v~ce Provide~s; and if t~ey 2~e, ~~a: ~elie~ ~hculd :]~e

Ccr:~ission grant? The issue is whe~r,er :he traffic i~ questi~~,

is? :raffic, is local for pur?cses cf the agreements in ~ues::o~.

According to \0; i tness Ea 11, t.r.e lang"..:age of the i~c r ldCom­
BellSouth Agreement itself makes it clear that the parties owe each
other reciprocal compensation for the traffic in question. He
stated that "if a BellSouth customer utilizes a Be~lSouth telephone
exchange service that has a local NPA-NXX and they call a KorldCom
customer that buys a WorldCorn telephone exchange service that has
a WorldCom NPA-NXX, that's local traffic." Witness Ball explained
that this is what happens when a BellSouth local customer calls a
WorldCom customer that happens to be an ISP. He pointed out that
there is no exclusion for any type of customer based on what
business the customer happens to be in. Witness Ball noted that
where exceptions were needed for certain types of traffic, they
were expressly included in the Agreement. He argued that WorldCom
understood ISP traffic to be local, and if BellSouth wanted to
exclude ISP calls, it was BellSouth's obligation to raise the issue
at the time the Agreement was negotiated.

Witness Ball stated that "the Agreement is entirely clear and
unambiguous" on the treatment of ISP traffic as local; but if we
determine that the Agreement is ambiguous on this point, the
ambiguities should be resolved by considering:

(1) the express language of the
Telecommunications Act of 1996;

(2) relevant rulings, decisions and orders of
this Commission;

(3) relevant rulings, dec~sions and orders of
the FCC interpreting the Act;

(4) rulings, decisicns and orders from other,
similarly situated state regulatory
agencies: and

(5) ~he custom and ~sage in :~e i~dust~y.
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BellSoG~h wit~ess ~e~t::x a;:~ec :~a: :~e contract did ~ot

specify whe:~er :S? :raffic ~a5 i~=:~jed ~:~ :~e definition of local
:ra~~ic. W:':ness ~e~drix ar;~ed, however, :ha: it was NorldCorn's
ct:~ga~ien :0 raise :he iss~e in ~~e negc~ia:icns. In fact, tr.e
reccrd shews tha: whi:e 5ell~:~:h a~~ :he cc~p~ainants all reached
a specific agree=ner.: on t.:-,e jefi:--J:':icn of '::'ccal traffic to be
inc2.'..lded in the cor;:racts, :-:Cne c: :ne:-:., raised the particular
question of what to do with =~? traffic.

According to BellSouth, all :::e co:r:p2.ainants assumed that
BellSouth agreed to include IS? ~raff.ic as local. BellSouth
asserts that it cannot be fcrced to pay reci9rocal compensation
just because it did not rlaffir~ativelr except IS? traffic from the
defini tion of \ local traffic'" in negotiating the Agreement.
BellSouth argues that the existing law at the time the contracts
were negotiated "reflects that it was unreasonable for the
Complainants to blithely assume that BellSouth agreed with their
proposed treatment" of ISP traffic."

It appears to us from our review of the record, however, that
BellSouth equally assumed, and implied in its brief and testimony
at the hearing, that the complainants in fact knew ISP traffic was
interstate in nature. In its brief, BellSouth states that "parties
to a contract are presumed to enter into their Agreement with full
knowledge of the state of the existing law, which in turn is
incorporated into and sheds light on the meaning of the parties'
Agreement." BellSouth witness Hendrix asserted that the FCC had
explicitly found that ISPs provide interstate services. Therefore,
witness Hendrix argued, there was no need for BellSouth to believe
ISP traffic would be subj ec~ to reciprocal compensation. The
result of this misunderstanding, BellSouth asserts, was that the
parties never had an express ~eeting of the minds on the scope of
the definition of local traffic.

Discussion

Upon review of the language of tMe agreement, and the evidence
and testimony presented at the hearir:g, we find that the Agreement
defines local traffic in suc~ a way :~at ISP traffic clearly fits
the definition. Since ISP traffic is local under the terms of the
Agreement, then, a priori, rec~orocal compensation for termination
is required under Sectior: 5.~· of ~he Agreement. There is no
ambiguity, and there are no scecific excecLions for ISP traffic.
Since there is no ambiguiLy ~~ the language 0: the agreement, we

need not ccr:sider any ether ~vide:1ce tc de-cer::tine the part:ies'
obligations under the agreeme~~. Even if there were an ambiguity
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in the language of :~e ag~ee~e~:, ~c~eve~, ~~e c:~er ev~de~ce and
a::aur::en~ :;~ese:1ted c~ the r.-=c~ing leaes t:C' t:-:e sC.rne :res'Jlt: t:-:e
,-..-,.. -,;-.<::.'""c_ .... ~"=_
p-,,::::-p05es

i:1te~(jed ~:: :~cl~:i€ :s:=-­
of Yecipr~cal co~pe~5atic~

:ra:::c -c0_ :~cal -::.-a:fic
c.gr€€!r:e~: .

T o:.:al vs. Inteystate Traffic

The firs~ area to exp:ore is the parties' basis foY
considering ISP traffic LO be j~risdicticnally ~ocal or ir.:ersta~e.

BellSouth wi tness Hendrix contended ~hat for reciprocal
compensation to apply, "traffic must be juri5dictionally local."

He argued that ISP traffic is not jurisdictionally local, because
the FCC "has concluded that e~hanced service providers, of which
ISPs are a subset, use the local network to provide interstate
services." He added that they do so just as facilities-based
interexchange carriers and resellers use the local network to
provide interstate services. He stated that "[t]he FCC stated in
Paragraph 12 in an:order dated February 14, 1992, in Docket Number
92-18, that:

Our jurisdiction does not end at the local
switch, but continues to the ultimate
termination of the call. The key to
jurisdiction is the nature of the
communication itself, rather than the physical
location of the technology.

Further, according to Witness Hendrix, in its April 10, 1998,
Report to Congress (CC Docket No. 96-45), "the FCC indicated that
it does have jurisdiction to address whether ALECs that serve ISPs
are entitled to reciprocal compensation." We will discuss that
report in more detail below .

. BellSouth does acknowledge in its brief that the "FCC has not
held that ISP traffic is local traffic for purposes of the instant
dispute before the Commission." Nor has the FCC "held that ISPs
are end users for all regulatory purposes~" We agree with this
assessment. The FCC has not yet decided whether ISP traffic is
subject to reciprocal compensation. While the FCC has determined
that ISPs provide interstate services, it appears that the FCC may
consider these services severable from telecommunications services,
as we explain below. No FCC order delineates exactly for what
purposes the FCC intends IS? :raffic LO be considered local. By
+-.he same token, the FCC has r;ot said that ISP tYaffic cannot be
onsidered local for all regulatory purposes. It appears that the

FCC has largely been silent o~ :~e iss~e. This leads us to believe
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L :-. E ~: ': :. :J L e:-: jed :: .::..- : :-. ESt Co : ES :: c e :.: e ~ :: i S e j uri sdie t ion
~cc.:::- sE:..--,"ice as!='Ec:s of .I~? :ra:£':'c, unless and until
::ec:.::ec c::r:e~·~·.;:'se. ~ven h~:~:1ess :-:endrix agreed that
i~:e~jea .IS? :raf::c :~ be :=eated as though local. He

over the
the FCC
the FCC
did not

..

Be!lSo~:h contends in its brief that there is no dispute that
an .Internet trans~issicn ~ay si~ultaneously be interstate,
internaticnal and ir;trastate. EellSouth also contends that the
issue should be resolved in pending proceedings before the FCC.
Those proceedings include one the FCC initiated in response to a
June 29, 1997, letter from the Association for Local
Telecommunications Services (ALTS). ALTS requested clarification
from the FCC that ISP traffic is within the FCC's exclusive
jurisdiction. ALTS has also asked the FCC for a ruling on the
treatment of ISP traffic as local .

Regardless 0"[ what the FCC ultimately decides, it has not
decided anything yet, and we are concerned here with an existing
interconnection agreement, executed by the parties in 1996. Our
finding that ISP traffic should be treated as local for purposes of
the subject interconnection agreement is consistent with the FCC's
treatment of ISP traffic at the time the agreement was executed,
all pending jurisdictional issues aside.

Termination

In its brief, BellSouth places considerable emphasis on the
point of termination for a call. The basic question is whether or
not ISP traffic terminates at the ALEC premises. Witness Hendrix
testified that "call termination does not occur when an ALEC,
serving as a conduit, places itself between BellSouth and an ISP. H

"[I)f an ALEC puts itself in between BellSouth's end office and
the Internet service provider, it is acting like an intermediate
transport carrier or conduit, not a local exchange provider
entitled to reciprocal compensation. H "Thus, the' call from an end
user to the ISP only transits through the ISP's local 'point of
presence; it does not terminate there. There is no interruption of
the continuous transmission of signals between the end user and the
host computers. H BellSouth states in its brief that "the
jurisdictional boundaries of a communication are determined by its
beginning and ending points, and the ending point of a call to an
IS? is not the IS? switch, but rather is the database or
infor:::ation source to which the IS? provides access."
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t·!CI m C Co:l ": ends
. ~..... ,,_. - -___ "::.J.. Ee2lSouth ~l:ness Hendrix'

,:esti:nony ::-.3t c '-c"'-"'- :'0 _ .. IS? :er::iinates not at the local
:E~eC~G~e ~u~~er, =~: ra:~er at a distant I~ternet host
~is~nders:ands the ~a~ure ~- an =~~ernet call. MCIm witness
!\~arl:i:;ez .::on~er;ded :~a~ the ability of Inter-net users to visit
m~ltiple websites at any nurr~er of desl:inations on a single call is
a clear indica~ion :~at the service provided by an IS? is enhanced
service, not teleco::-c:-:unicatic:-:s service. Accordir.g to HClm, this
does not al ter the :-:at:ure c: the local call. ,'Jhile BellSouth
wculd have one belie~e that :~e call involved is not a local call,
~1Clm points out that in the case of a rural customer using an IXC
to connect with an ISP, the call "is suddenly two parts again: a
long distance call, :~r which 3ellSou~h can charge access, followed
by an enhanced service."

BellSouth argues in its brief that "in interpreting the
language of a contract, words referring to a particular trade will
be interpreted by~the courts according to their widely accepted
trade meaning." We agree, but it appears to us that BellSouth then
chooses to ignore the industry standard definition of the word
"termination." The other parties provided several examples of
industry definitions on this point.

WorldCom witness Ball stated that "[s)tandard industry
practice is that a call is terminated essentially when it's
answered; when the customer that is buying the telephone exchange
service that has the NPA-NXX answers the call by--whether it's a
voice grade phone, if it's a fax machine, an answering machine or,
in the case of an ISP, a modem."

TCG witness Kouroupas testified that the standard industry
definition of "service termination point" is:

Proceeding from a network toward a user
terminal, the last point of service rendered
by a commercial carrier under applicable
tariffs .... In a switched communications
system, the point at which common carrier
service encs and us~r-provided service begins,
i.e. the in~erface point between the
communications systems equipment and the user
terminal eq~ipment, under applicable tariffs.

Witness Kouroupas fur:her- eXf~ained that: "A call placed over the
public switched :eleco~~unications network is considered
'terminated' when it is deliver-ed to the telephone exchange bearing

._c.
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~he called telephone Jlu:r.oe:-." CaL. L.e~~,ination occu:-s y,1her: a
c::n:-:ectic;) is established c-:":',,1een "Ct;E cal:er and the telephone
excha~ge service to which 'L.he ~ialed "Celephone numbe~ is assigned,
2~s~e:- supervision is retur~ed, and a call record is generated.
This is the case whether the call is received by a voice grade

phone, a fax machine, an answering ~achine, or in the case of an
ISP, a modem. Witness Kourc~pas contended that this is a widely
accepted industry definition.

MClm argues in its brief that:

a "telephone callH placed ever the public
switched telephone network is "terminatedH

when it is delivered to the telephone exchange
service premise bearing the called telephone
number. . . specifically, in its Local
Competition Order (Implementation of the Local
Competition Provisions in the
Telecommunications Act of 1996, CC Docket No.
96-98, First Report and Order, FCC 96-325
(rel. Aug. 8, 1996), i1040), the FCC defined
terminations Ufor purposes of section
251(b) (5), as the switching of traffic that is
subject to section 251(b) (5) at the
terminating carrier's end office switch (or
equivalent facility) and delivery of that
traffic from that switch to the called party's
premises." MCIm terminates telephone calls to
Internet Service Providers on its network. As
a communications service, a call is completed
at that point,regardless of the identity or
status of the called party.

Witn~ss Martinez testified that "[w]hen a BellSouth customer
originates a telephone call by dialing that number, the telephone
call terminates at the ISP premises, just as any other telephone
call terminates when it reaches the premises with the phone number
that the end user dialed."

Severability

Recent FCC documents have described Internet traffic as calls
with two severable parts: a ~e:ecommunications service part, and an
enhanced service part. In the May 1997 Universal Service Order at
T.789, the FCC stated:

. -Co
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When 2 sutsc~ibe= cbtains 2 connectio~ to an
Internet service p~cvider via voice grade
i::ccess to the F:..:::-l:.C s\oJitched r.etwork, that
connection is a :eleco~~unica~ions service and
is distin~~ishable fro~ the Internet service
provider's offering.

In :::2: Report, the rCC a 1so stated t;'2t
prov ide teleconununications." (<Jj<JI 15, 55)
brief that:

rsps "generally do not
WorldCom argues in its

The FCC's determination that ISPs do not
provide telecommunications was mandated by the
1996 Act's express distinction between
telecommunications and information services.

"Telecommunications" is "The transmission,
between or among points specified by the user,
of information of the user's choosing, without
change in the form or content of the
information as sent and received." 47 U.S.C.
Section 153 (48) • By contrast, "information
services" is "the offering of a capability for
generating, acquiring, storing, transforming,
processing, retrieving, utilizing, or making

. I

available information via telecommunications,
and includes electronic publishing, but does
not include any use of any such capability for
the management, control, or operation of a
telecommunications system or the management of
a telecommunications service." 47 U.S.C. Sec.
153 (20)

WorldCom adds that:

[t]he FCC recognized that the 1996 Act's
distinction between telecommunications and
information services is crucial. The FCC
noted that "Congress intended
'telecommunicatic~s service' and 'information
service' to refer t.o separate categories of
servicesH despite the appearance from the end
user's perspective that it is a single service
because it may involve telecommunications
components. (Repcr: to Congress, CftCJI56, 58)
[Emphasis s~pplied by WorldCom)

.-e,
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3ellSc~t~ crgues t~a: _.. _ cc~plai~a~ts misinterpret the FCC's
dec:sic::. =el:Sc~:~ PC:~:5 C~~ tr.=: ~his passcge is only
~isc";.1ssi::g ·...'~e:her cr ::C'C :'=:?s shcu':'c make universal service
co~:=ibu:icns. Tha: is true: bu~ the passage is nevertheless as
sig~ifican'C en indi~=:ion of ~ow :~e ~cc may view IS? traffic as
the passages 3ellSc~:~ ~as c::ed.

In its brief, 3el:'Scu'C:-: claims ::-Jat the FCC "specifically
repudiated" the two-part thec=y. 3ellScu'Ch cites the FCC's Report
to Congress, CC Docke'L No., S~-45, Apri~ 10, 1998, ~220. There the
FCC stated:

We make no determi~='Cicn here on the question
of whether co;npe:i ti ve LECs that serve
Internet service providers (or Internet
service providers that have voluntarily become
competitive LECs) are entitled to reciprocal
compensation for terminating Internet traffic.

That issue, which is now before the [FCC],
does not turn on the status of the Internet
service provider as a telecommunications
carrier or information service provider.
[emphasis supplied by BellSouth]

BellSouth claims that this means the FCC believes the
distinction is "meaningless in the context of the FCC's pending
reciprocal compensation decision." The other parties point out,
however, that it is not at all clear what the FCC means in this
passage. It appears to us that the FCC is talking here about the
status of the provider, nOL about the severability of the
telecommunications service from the information service. Indeed,
in the same report, the FCC brought up'the severability.notion, as
discussed above.

BellSouth also argues that the severability theory is
contradicted by the FCC's description of Internet service in its
Non-Accounting Safeguards Order (Implementation of the Non­
Accounting Safeguards of Sections 271 and 272 of the Communications
Act of 1934, As F~ended, First Report and Order and Further Notice
of Proposed Rulemaking, CC Docket No. 96-149 (released Dec. 24,
1996), note 291), where the F:C states:

The Inter~et is a:: interconnected global
network of 'Lhousancs of interoperable packet­
switched networks that use a standard
protocol ... :0 enable information exchange. An

"-
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er:d user :':'".ay cbtc:,,:-. ac~ess ~c :!:e Interne:
: r em an 2" :'": r. e r~:e t s e ::- v i ~E ;: ~ 0 ". i :ie r , by us in.:;
8ial-~p c:- dedicatee access r.c ~onnect :0 the
Internet service ;::-cvider' s p~ccessor. The
Internet service p::-cvicer, in : urn I connect s
the end user to an :nternet tackbone provider
that carries trc::ic ~o a~d f::-om other
Internet host sites.

BellSouth claims that t~e significance of this is that callS
to ISPs only transit through :he ISP's local point of presence.
Thus, the call does not terminate there. In support of this
conclusion, BellSouth mentions several other services, such as
Asynchronous Transfer Mode (ATM) technology, that use packet
swi tching. BellSouth makes the point that the jurisdictional
nature of a call is not changed through the conversion from circuit
switching to packet switching.

BellSouth also discussed an example where an end user made a
long-distance call to access voice mail. In that case the call was
an interstate call, and the FCC found that it did not lose that
interstate character upon being forwarded to voice mail. Petition
for Emergency Relief and Declaratory Ruling Filed by BellSouth
Corporation, 7 FCC Red 1619 (1992), aff'd, Georgia Public Service
Commission v. FCC, 5 F.3d 1499 (11th Cir. 1993). We do not
comprehend BellSouth's point. By that logic, if a local call is
used to access an -information service, it follows that the entire
transmission would be local. In yet another case cited by
BellSouth, the FCC found that interstate foreign exchange service
was interstate service, and thus came under the FCC's jurisdiction.

New York Telephone Co. --Exchange System Access Line Terminal
Charge for FX and ceSA Service, Memorandum Opinion and Order, 76
Fce 2d 349 (1980). Once again, it is difficult to discern
BellSouth's point. We do not find this line of argument at all
persuasive.

BellSouth further argues that ~(t)he FCC has long held that
the jurisdiction of a call is determined not by - the physical
location of the communications facilities or the type of facilities
used, but by the nai:ure of :he traffic that flows over those
facili ties. " This, too, is a perplexing argument in light of
BellSouth's claims that the distant location of the host accessed
over the Internet makes ISP traffic interstate, and that the nature
of IS? traffic as ei:her teleco~~unications or ~nformation service
is irrelevant.

-Co
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As me~:ionej at~ve, ~i:~~~~ He~dri~ did admit that "the FCC
i :. t e !1 ded ::c: I 5 ? -: r c :: f i c Lc :: ~ , -:: rea. ted' a s 1G C a I, rega r dIe s s 0 f
jL:l:2.sdict.io;;." :-:e e:-:-.;:hasize:: ::-:e ',,,ord treated, and explained that
tr.e FCC "die :K: ~2.y t.hct : ....;e traffic h'as :'ocal but that the
~ra::~ic wo~ld be Lreated as ::=al."

FPSC Treatment

3ellSout.h dism~sses C2:-:-~ission Order No. 21815, issued
September 5, 1989, i~ Decket Xo. 880423-T?, Investigation into the
Statewide Offering of Access :0 the Local Network for the Purpose
of Providing Informat.ion Services, as an interim order. In that
order, the Corrunissic~ found :::at end user access to information
service providers, which include Internet service providers, is by
local service. In the proceeding, BellSouth's own witness
testified that:

[C] onnections to the local exchange network
for the purpose of providing an information
service should be treated like any other local
exchange service. (Order 21815, p. 25)

The Corrunission agreed with BellSouth's witness. The Commission
also found that calls to ISPs should be viewed as jurisdictionally
intrastate local exchange calls terminating at an ISP's location in
Florida. BellSouth's position, as stated in the Order, was that:

calls should continue to be viewed as local
exchange traffic ~erminating at the ESP's
(Enhanced Service Provider's] location.
Connectivity to a point out of state through
an ESP should not. contaminate the local
exchange. (Order, p. 24) (ISPs are a subset of
ESPs. )

In this case, Witness Hendrix claimed that Order '21815 was
only an interim order that has now been overruled. He could not
identify any Commission order establishing a different policy; nor
could he specify the FCC cr:ier that supposedly overrules the
rlorida Commission order. Fur::-:er, and most importantly, BellSouth
admi'Lted that this definition ~ad not been changed at the time it
entered into its Agreements.

It is clear t.hat. the treatment of !SP tra.ffic was an issue
long before the parties' Agrse;nent was Executed. We found, in
Order IJo. 2182.5, as discussec above, tha: such traffic should be
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treated as local. 20th Worl~=8m a~= 3e:l~c~th c!ear:y ~e~e a~are

of :~is decision, and WE presu~e ~ha: :~ey cc~s~dered i: ~~en ~hey

e~Le~ed into Lheir Agreement.

Intent of Parties

In determining \~hat was t~e parties' inte~t when they exec~ted

their contract, "Je may consider circums~a.nces that existed' a1: the
time the contract was entered into, and the subsequent =c:ions of
the parties. As WorldCom argues in its brief, "the interlt of the
parties is revealed not just by what is said, but by an a.nalysis of
all the facts and circumstances surrounding the disputed issue."

In James v. Gulf Life Insur. Co., 66 So.2d 62, 63 (Fla. 1953) the
Florida Supreme Court cited with favor Contracts, 12 Am.Jur. § 250,
pages 791-93, as a general proposition concerning contract
construction in pertinent part as follows:

Agreements must receive a reasonable
interpretation, according to the intention of
the parties at the time of executing them, if
that intention can be ascertained frqm their
language Where the language of an
agreement is contradictory, obscure, or
ambiguous, or where its meaning is doubtful,
so that it is susceptible of two
constructions, one of which makes it fair,
customary, and such as prudent men would
naturally execute, while the other makes it
inequitable, unusual, or such as reasonable
men would not be likely to enter into, the
interpretation which makes a rational and
probable agreement must be preferred ... An
interpretation which is just to both parties
will be preferred to one which is unjust.

In the construction of a contract, the circumstances in existence
at the time the contract was made should be considered in

ascertaining the parties' intention. Triple E Development Co. v.
Floridagold Citrus Corp., 51 50.2d 435, 438, rhg. den. (Fla. 1951).

What a party did or cmi1:ted 'tc do after the contract was made may
be properly considered. Vans Agnew v. Fort l~yers Drainage Dist.,
69 F. 2d 24 4, 2 4 6 , .£!::!.g • den., (5 t h Ci r. ) . Cou r t s rnay 100 k tothe
subsequent action of the parties to determine the interoretation
that they themselves place en the contractual lancuaae. "Brown v.
~inancial Service Cor~., IntI., 489 F.2d 144, 151 (5th- eir.) citing

LaLow v. Cedomo, 101 So.2d 390 (Fla. 1958).

.-..

-- .~_._----
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As ncted above, Sect:c~ :.~C of ~he Agreement defines local
::-c:::c. Tr.e de£i;.:ticrl a;:p~ars tc be careful'::'y d:-ah'!'1. Local
:~=.::::..c '::"s said tc ::e cc':ls bet\"een tl\'O 0':- r.1ore service users
::ea~::";;a N?A-NXX des::"=naticns :~ithin ~he local calling area of the
i~c~~b~nt LEC. It i~- explai~ed that local traffic includes traffic
: .:- aCi. : i on a 11 y refe r :-edtcas "10cal call ing" and as" EAS . " No
~en:::"on is made of IS? traffic. Therefore, nothing in Section 1.40
sets ISP t.:-affic apart from local traffic. It is further explained
:hat all other traffic that originates and terminates between end
use:-s within the LATA is toll traffic.

As evidence cf its i~tent, BellSouth argues that the
interpretation of a contract must be one consistent with reason,
probability, and the practical aspect of the transaction between
the parties. BellSouth contends that it was "economically
irrational for it to have agreed to subject ISP traffic to payment
of reciprocal compensation." BellSouth claims it "had no rational
economic reason to·' have agreed to pay reciprocal compensation for
the ISP traffic, because ... such assent would have likely guaranteed
that BellSouth would lose money on every customer it serves who
subscribed to an ISP served by a complainant."

In an example provided by BellSouth, a BellSouth residential
customer subscribes to an ISP that is served by an ALEC. The
customer uses the Internet for two hours per day. This usage would
generate a reciprocal compensation payment to the ALEC of $36.00
per month, assuming a 1 cent per minute reciprocal compensation
rate. A Miami BellSouth customer pays $10.65 per month for
residential service. Thus, BellSouth would pay $25.35 per month
more to the ALEC than it receives from its customer. BellSouth
claims that this unreasonable result is proof that it never
intended to include ISP traffic as local for reciprocal
compensation purposes.

Not all parties receive reciprocal compensation of 1 cent per
minute. The MClm Agreement specifies a rate of $0.002 per minute,
not $0.01. In this case, using BellSouth' 5 example, the total
reciprocal compensation would be $7.20. HClm points out in its
brie= that the contract ccntaining the $0.01 rate is one to which
3ellSouth agreed. They argue that" [w]hether BellSouth agreed to

this rate because they mistake~ly thought that a rate five times
higher than cost wO:.Jld g:"ve it some competitive advantage, or
whe~her BellSouth ag=eed tc i~ without thinking at all, it is not
:.:;e ':omrnission's role to P=Ot'2C~ 3ellSouth from itself."

-...
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to be
that

rates
ISP's

ISP by
local,

In support of i:s posi~i:~ tha: :S? ~=affic was in~e~ded

treared as local the ~;~eerne~t, Kor~dCcrn poin~s out
2el150uth charges i:s own !5~ ~ustcrners ~==al business ~ine

fer local telephor.e excha~;e service that enables the
c~s~omers \vithin tr.elocal ca::i~g area tc connect with the
means of a local ca~:. Suer. =clls are rated and billed as
not ~oll.

MCIm also points out that 3ellSouth trea~s calls to ISPs that
are its customers as local calls. BellSouth also offers i~s own
IS? customers service out 0: its local exchange tariffs. MCIm
asserts that while it treats its own cus~o~ers one way, BellSouth
would have ISP customers of t~e ALECs treated differently.

Besides BellSouth's treatment of its own ISP customers'
traffic, there is nothing in the part~esl agreements that addresses
the practical aspect of how to measure the traffic. As TCG points
out in its brief, BellSouth failed to take any steps to develop a
tracking system to separately account for ISP traffic. The TeG
contract was entered into in July 1996, but BellSouth did not
attempt to identify ISP traffic until Mayor June of 1997. If the
agreement did in fact exclude ISP traffic from the definition of
local traffic, and thus the reciprocal compensation provisions of
the agreement, it would be necessary to develop a tracking system.

The evidence indicates that the tracking system currently used by
BellSouth is based on identifying the seven-digit numoer associated
with an ISP. Absent that, as BellSouth witness Hendrix conceded,
BellSouth must rely on estimates.

Intermedia also points out in its brief that:

If ISP traffic is not local as BellSouth
contends, it would have been imperative for
the parties to develop a system to identify
and measure ISP traffic, because there is no
ready mechanism in place for. tracking local·
calls to ISPs. The calls at issue are
commingled with all other local traffic and
are indist~nguishab:e from other local calls.
If BellSouth inte~ded to exclude traffic

terminated to ISPs :rom other local traffic,
it would have neeaed to develop a way to
measure traffic that distinauishes such calls
from all other types of loc~l calls with long
holding t i"""es, suer. as call s to airlines and
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r. c tel::e s e :: .,' a -: i ens , a ;:d b a" ks . I n fa c t , the r e
is nc s~ch agreed-~;cn system in place today.

~his is perhaps the ~cs~ telling aspect of the case.
~Ell~cuth ~ade no effort to separate out ISP traffic frem its own
2i:~s until the May-June 1997 time f::ame. WorldCom argues in its
brief that BellSeuth's "lack cf action is especially glaring given
Mr. Hendrix's acknowledgment that there are transport and
termination costs associated with calls terminating at an ISP. u

?::icr to that time, BellScuth may have paid some reciprocal
compensation for ISP traffic. Witness Hendrix admitted, "We may
nave paid some, I \-"ill not sit here and say that we did not pay
any. " The other parties made no effort to separate out IS?
traffic, and based on their position that the traffic should be
treated as local, this is as one would expect. In some cases the
contracts were entered into more than a year before this time
period .

.....,
It appears from the record that there was little, if any,

billing of reciprocal compensation by the ALECs until just before
BellSouth began to investigate the matter. It was the receipt of
the bills for considerable amounts of reciprocal compensation that
triggered BellSouth's investigation of the matter, and its decision
to begin removing ISP traffic from its own bills. If these large
bills were never received, would BellSouth have continued to bill
the ALECs for reciprocal compensation on ISP traffic? There would
have been no reason for BellSouth to investigate, and therefore no
reason for them to start separating their own traffic. Under the
circumstances, we have difficulty concluding that the parties all
knew that ISP traffic was interstate, and should be separated out
before billing for reciprocal compensation on local traffic, as
BellSouth contends.

Impact on Competition

The potential impact of BellSouth's actions on local
competition is perhaps the most egregious aspect of the case. As
witness Hendrix testified, The Teleconununications Act of 1996
"established a reciprocal compensation 'mechanism to encourage local
cO:'!lDetition." He argued that "The payment of reciprocal
compensation for ISP traffic would impede local cornpetition. u We
are ~ore concerned with the adverse effect that BellSouth's refusal
to pay reciprocal compensation could have on competition. We agree
with -:his assessment by TCG witness Kouroupas:

-c.
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~:~Cs may well ~i~ ::hE~ ~~r~et seg~e~ts frc~

:::~=:>:::s. - each :.:..~:e :~is cccurs :he :LLEC,
I-.':'t.h il.S c;::-ea:er rescurces 8ve=al~, :s able:::::
fabricate a dispu-ce i,li t:-. ?LECs out cf '.\'ho:'e
=lct.h a~b thus i~vcke ccstly regulatory
processes, local c=~pet~t:cn could be stymied
for many years.

Conclusion

We think the question sf \-,'hether IS? traffic is local or
interstate can be argued both ~ays. While it appears that the FCC
may believe Internet usage is an interstate service, it also
appears that it believes that it is not a telecommunications
service. The FCC itself seems to be leaning toward the notion of
severability of the information service portion of an Internet call
from the telecommunications portion, which is often a local call.
Further, the FCC has allowed ISPs to purchase local service for

provision of Internet services, without ever ruling on the extent
to which the "localU characterization should apply. Indeed, as
recently as April, 1998, the FCC itself indicated that a decision
has not been made as to whether or not reciprocal compensation
should apply. Thus, while there is some room for interpretation,
we believe the current law weighs in favor of treating the traffic
as local, regardless of jurisdiction, for purposes of the
Interconnection Agreement. We also believe that the language of
the Agreement itself supports this view. We therefore conclude on
the basis of the plain language of the Agreement and of the
effective law at the the time the Agreement was executed, that the
parties intended that calls originated by an end user of one and
terminated to an ISP of the other would be rated and billed as
local calls; else one would expect the definition of local calls in
the Agreement to set out an explicit except~on.

Even if we assume for the sake of discussion that the parties'
agreements concerning reciprocal compensation can be said to be
ambiguous or susceptible of different meanings, the parties'
conduct at the time of, and s~bsequent to, the execution of the
Agreement indicates that they intended to treat ISP traffic as
local traffic. None of the parties singled ISP traffic out for
special treatment dGring their negotiations. BellSouth concedes
that it rates the traffic -:: its own ISP customers as local
traffic. I: would hardly be :~st fer BellSouth to conduct itself
in this way while trea:ing WorldCom differently. Moreover,
BellSouth :nede :-.0 a1:te:-::ct t:::: separate out IS? traffic freD its
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bi 12. s to ~:-:e .~LE:CS unr.':'':' . - decidec i: did !~ct '''ant to pay
. '-~ '1C:~;-; ~ ~ _._-,- tra_ffl'c to t.n,o_ !1 L-·_=-CS. ReJ.'l·Sou ....Lh's~€c:.~rc,ca..:.. '-- ....·!':'".pe. _~l-..Lcn :C'_ :- _.... n _

~c~c~c: s~bse~uen: :0 :~e A~~eerr.enL "as fer a long time consis~ent

w':'::-: ::-:e inte~preLation of Section 1.40 urged by WorldCom. A party
_ contract cannot be permitted LO irr,pose unilaterally a

c.:.fferent ~eanir.g thaD the c;~e shared by the par'ties at the time of
exec~'tion when it later becomes enlightened or discovers an
cni~~ended consequence.

BellSou'th states in i LS brief that "the Commission must
consider the extant FCC orders, case law, and trade usage at the
time the par::ies negotiated and exec1.:ted the Agreements." r~e

have. By its own standards, BellSouth is.found wanting. The
preponderance of the evidence shows that BellSouth is required to
pay WorldCom reciprocal compensation for the transport and
termination of telephone exchange service local traffic that is
handed off by BellSouth to WorldCom for termination with telephone
exchange service end users that are Internet Service Providers or
Enhanced Service Providers under the terms of the WorldCom and
BellSouth Florida Partial Interconnection Agreement. Traffic that
is terminated on a local dialed basis to Internet Service Providers
or Enhanced Service Providers should not be treated differently
from other local dialed traffic. We find that BellSouth must
compensate WorldCom according to the 'parties' interconnection
agreement, including interest, for the entire period the balance
owed is outstanding.

The Teleport/TCG South Florida-BellSouth Agreement

Local traffic is defined in Section I.D. of the Agreement
between BellSouth and TCG as:

any telephone call that originates and
terminates in the same LATA and is billed by
the originating party as a local call,
including any call terminating in an exchange
outside of BellSouth's service area with
respect to which BellSouth has a local
interconnection arrangement with an
independent LEC, with which TCG is not
directly interconnected.

This Agreement was enr.ered into by the parties on July 15,
L:96, and was subsequently e:?proved by the Cornrnission in Docket No.
9E02~2-T~. ender TCG's Dr,~r Agreement with BellSo~th, ISP traffic
was ~Yeated 2S local.

-Co
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The delive~~: =~ ::c~l :~af£i= bet~een part~es

shall be ~ec~Frcca: and c=~~e~sa:~on will be
mu:,uol acccrcin:] the t:rc-::'sic::s of tr.:'s
.;;g reemen~ .

Each par~y will pay ~he o:~er for :erminati~g

its local tra:fic C~ ~he c~her's ~etwork the
local inte=ccnnec::ion rat-es as set forth in
Attachment B-1, incorporated herein by this
reference.

No exceptions have been made to the definition of local traffic to
exclude ISP traffic. The facts surrounding this Agreement, and the
arguments made by the parties, are essentially the same as the
WorldCom Agreement, and we will not reiterate them here. Our
decision is the same. The preponderance of the evidence shows that
BellSouth is required to pay TCG reciprocal compensation for the
transport and termination of telephone exchange service local
traffic that is handed off by BellSouth to TCP for termination with
telephone exchange service end users that are Internet Service
Providers or Enhanced Service Providers under the terms of the TCG
and BellSouth Florida Partial Interconnection Agreement. Traffic
that is terminated on a local dialed basis to Internet Service
Providers or Enhanced Service Providers should not be treated
differently from other local dialed traffic. We find that
BellSouth must compensate TCG according to the parties'
interconnection agreement, including interest, for the entire
period the balance owed is outstanding.

The MCI-Be~~South Agreement

The Agreement between Mcr and BellSouth defines local traffic
in Attachment IV, Subsection 2.2.1. That subsection reads as
follows:

The parties shall bill each other reciprocal
compensation at the ra~es set fcr~h for Local
Interconnect-ion ~~ ~nlS Agreement- and the
Order of the FPSC. Local Traffic is defined
as any telephone call that originates in one
exchange and :.erminates i:: ei ::her the same
exchange, a corresponding Sxtended Area
(EAS) exchange. The terms Exchange and EF.S
exchanges are defi::ed ar.d specified in Sect-ion

------------------------- -------------
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A3 of Bel!Sou:h's G~~eral s~ts=~ibe~ Ser~ice

Tar:.!:.

!\~c~ wi~~ess Martinez testi~~~= ~hat ~o excEp~i=n to t~E definition
of local ~raffic was s~gges:ed by BellSouth. Mer a~gues i~ its
~rief that" fiJi Be~lSouth ~a~ted a Farticu:a~ exception :0 :he
general definition o~ local :~affic, it had a~ obligation to raise
it.."

The facts surrounding t~:s Agreement, and the arg~~ents made
by the parties, are essentially the same as the WorldCom Agreement,
and we will not reiterate them here. Our decision is the same.
The preponderance of the evice~ce shows that. BellSouth is required
to pay Mcr reciprocal co~pensation for the transport and
termination of telephone exchange service local traffic that is
handed off by BellSouth to MCI for termination with telephone

.' exchange service end users that are Internet Service Providers or
Enhanced Service Providers under the terms of the MCI and BellSouth
Florida Partial Interconnection Agreement. Traffic that is
terminated on a local dialed basis to Internet Service Providers or
Enhanced Service Providers should not be treated differently from
other local dialed traffic. We find that BellSouth must compensate
MCI according to the parties' interconnection agreement, including
interest, for the entire period the balance owed is outstanding.

The Intermedia-Be~~SouthAgreement

The Agreement with Intermedia defines Local Traffic in Section
1(0) as:

any telephone call that originates in one
exchange and terminates in either the same
exchange, or a corresponding Extended Area
Service (EAS) exchange. The terms Exchange,
and EAS exchanges are defined and specified in
Section A3 of BellSouth's General Subscriber
Service Tariff. (TR 142-143)

The portion regarding re=~procal compensation, Section IV(A)
stat.es:

The delivery of local traff~c between t.he
parties shall be reciprocal and compensat.ion
will be mutual acc~rcing to the provisions of
this .~greement. iT? :'43)

-~

......_ __..-.•.•_-_._.__ .._--------------



EXHIBIT C
PAGE 24 OF 25

ORD::'K NO. FSC-98-1216-FOF-TF
DOCKr::T NOS.?71~78-T?, 98012';-TF, 9804S:·-T?, ~60499-TP

FAG::' 24

Sec~:" ::.... ?... _ \' . - . c:: - -. - - C' •-. .... :::::l"..c .......

~ac~ ?ar:~· will ;ay [~e ~the~ party for
:e=~i~ati~; its lc=~l ~=aff~c on the other's
~e~~o~k the :ccal ~~~erconnec~ion rates as set
:c.-:h in .~.t:achme:-.: 8-1, by this reference
incorporated herei~.

The evidence shows th=: no exceptions were made to the
definition of local traff~~ to exclude ISP traffic in the
Intermedia-BellSouth Agreeme~:. The facts surrounding this
Agreement, and the ar;uments ~ade by t~e parties, are essentially
the same as the \~orldCom Agreement, and we will not reiterate them
here. Our decision is the same. The preponderance of the evidence
shows that BellSouth is required to pay Intermedia reciprocal
compensation for the transport and termination of telephone
exchange service local traffic that is handed off by BellSouth to
Intermedia for termination with telephone exchange service end
users that are Internet Service Providers or Enhanced Service
Providers under the terms of the Intermedia and BellSouth Florida
Partial Interconnection Agreement. Traffic that is terminated on
a local dialed basis to Internet Service Providers or Enhanced
Service Providers should not be treated differently from other
local dialed traffic. We find that BellSouth must compensate
Intermdia according to the parties' interconnection agreement,
including interest, for the entire period the balance owed is
outstanding.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that under
the terms of the parties' Ir.terconnection Agreements, BellSouth
Telecommunications, Inc. is required to pay Worldcom Technologies,
Inc., Teleport Communications Group Inc./TCG South Florida,
lntermedia Communications, Inc., and MCl Metro Access Transmission
Services, Inc. , reciprocal compensation for the ·transport and
termination of telephone exchange se~vice that is terminated with
end users that are Internet Service Providers or Enhanced Service
Providers. EellSouth Teleco~~~nicaticns, Inc. must compensate the
com~:ainants according to the ~~terconnection agreements, including
interest, for the entire peri=d the balance owed is outstanding.

_,- ::'s further

O~DSRED :hat these docke:E shell b~ closed.

---_._-----------_._----.-._--_._----------------
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By CRDER c: :bE - ~ ..
= .:. c· :- : .:: .= l5tr:

lsi Blanca S. 3av6

BLANCA S. BAY6, J~rec:or

Jivisicn of Recoras and Reoorti~a. '"'

~his is a facsimile copy. A signed
copy of the order may be obtained by
calling 1-850-413-6770.

(SEAL)
.- MCB

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section
120.569(1), Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought.

Any party adversely affected by the Commission's final action
in this matter may request: 1) reconsideration of the decision by
fili~g a motion for reconsideration with the Director, Division of
Records and Reporting, 2540 Shumard Oak Boulevard, Tallahassee,
Florida 32399-0850, within fifteen (15) days of the issuance of
this order in the form prescribed by Rule 25-22.060, Florida
Administrative Code: or 2) judicial review by the Florida Supreme
Court in the case of an electric, gas or telephone utility or the
First District Court of F.ppeal i:l the case of a water and/or
wastewater utility by filing c ~ot~ce of appeal wi~h the Director,
Div~5ion of Records and repcr~ing and filing a ccpy of the notice
of appeal and the filing fee 'wi th the apprcpriat:e court. This
filir.g must be completed withi~ ~hirty (30) days after the issuance
of t~is order, pursua~t to Ru:e 9.110, :lorida Rules of Appellate
?rocedure. The notice of ac~e2l ~us~ te i~ t~e form ~oecifiea in
Rule ~. 900 (a), :lcrida Rule~' c: .~ppe2.1a:e ?rocedure. .


