 ORIGINAL
Wiley Rein & Tieltigier ruc COPY ORIGINAL

1776 K Street, N.W.
Washington, D.C. 20006
(202) 719-7000

Peter D. Ross Fax: (202) 719-7049
(202) 719-4232 www.wrf.com
pross@wrf.com March 21, 2000

Christopher J. Wright, Esq. QE T e

’ : L T4

General Counsel C“‘mg VE D,

Federal Communications Commission MAR o -

445 12th Street, S.W. o 2 1 2000

hi D.C. 4 "L G,
Washington, D.C. 2055 OFCE 0 s

Re: AOL/Time Warner Applications for Consent to Transfer of Control
CS Docket No. 00-30

Dear Mr. Wright:

Enclosed is a copy of the Supplemental Information that America Online, Inc. and Time
Warner Inc. (the “Applicants”) are submitting in connection with your letter of March 6, 2000
concerning their Applications for Transfers of Control and associated Public Interest Statement,
filed with the Commission on February 11, 2000. This submission is being filed concurrently in
the above-referenced docket.

The Applicants’ previously filed Public Interest Statement sets forth a description of the
applicants and the proposed transaction, including the substantial public interest benefits of the
merger and the lack of any resulting anticompetitive impact. Since February 11, additional
information has been developed—by the Applicants, independent analysts, and press reports—

. which allows us to update the record and further address your inquiries in the Supplemental

h_

Information.

As your letter reflects, the Applicants already have submitted one significant update in
this proceeding: the Memorandum of Understanding (“MOU”), which outlines their mutual
commitment to providing consumers with choice from among multiple ISPs offering service on
the merged entity’s broadband cable systems. Additional materials appended to the enclosed
document provide more detail about the Applicants’ lines of business and position on the
relevant issues, as well as data and analyses developed by independent sources that address the
beneficial effects of the proposed transaction.

The Applicants believe that the enclosed document fully responds to the questions

presented in your letter. _
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Respectfully submitted,

(D, fi,

Peter D. Ross

WILEY, REIN & FIELDING
1776 K Street, N.W.
Washington, D.C. 20006

Counsel for America Online, Inc.

Hon. William E. Kennard
Hon. Susan Ness

Hon. Michael K. Powell
Hon. Harold W. Furchtgott-Roth
Hon. Gloria Tristani
Kathryn Brown

Thomas Power

David Goodfriend
Marsha MacBride

Helgi Walker

Richard Chessen
Deborah Lathen

James Bird

To-Quyen Troung

Arthur H. Hardmg
FLEISCHMAN & WALSH, L.L.P.
1400 16th Street, N.W.
Washington, D.C. 20036

Counsel for Time Warner Inc.

Gloria Conway
Monica Desai
Beth Fishel
Molly Fitzgerald
William H. Johnson
Richard Kalb
Kim Kleppinger
Frank Peace
Clay Pendarvis
Royce Dickens
Jeanette Spriggs
Matthew Vitale
Sharon Weigle



ORIGINAL

Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

Applications of America Online, Inc. CS Docket No. 00-30

and Time Wamer Inc. for
Transfers of Control

To: The Commission

SUPPLEMENTAL INFORMATION

AMERICA ONLINE, INC.

George Vradenburg, III
Jill A. Lesser

Steven N. Teplitz
America Online, Inc.

1101 Connecticut Avenue, N.W.

Suite 400
Washington, D.C. 20036
(202) 530-7883

Richard E. Wiley

Peter D. Ross

Wayne D. Johnsen
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006
(202) 719-7000

March 21, 2000

TIME WARNER INC.

Timothy A. Boggs

Catherine R. Nolan

Time Warner Inc.

800 Connecticut Avenue, N.W.
Suite 800

Washington, D.C. 20006
(202) 457-9224

Aaron 1. Fleischman

Arthur H. Harding

Craig A. Gilley

Fleischman and Walsh, L.L.P.

1400 Sixteenth Street, N.W., Suite 600
Washington, D.C. 20036

(202) 939-7900



Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

Applications of America Online, Inc. CS Docket No. 00-30
and Time Warner Inc. for
Transfers of Control

To: The Commission

SUPPLEMENTAL INFORMATION

AMERICA ONLINE, INC. TIME WARNER INC.
George Vradenburg, III Timothy A. Boggs

Jill A. Lesser Catherine R. Nolan

Steven N. Teplitz Time Warner Inc.

America Online, Inc. 800 Connecticut Avenue, N.W.
1101 Connecticut Avenue, N.W. Suite 800

Suite 400 Washington, D.C. 20006
Washington, D.C. 20036 (202) 457-9224

(202) 530-7883

Richard E. Wiley Aaron 1. Fleischman

Peter D. Ross Arthur H. Harding

Wayne D. Johnsen Craig A. Gilley

Wiley, Rein & Fielding Fleischman and Walsh, L.L.P.
1776 K Street, N.W. 1400 Sixteenth Street, N.W., Suite 600
Washington, D.C. 20006 Washington, D.C. 20036
(202) 719-7000 (202) 939-7900

March 21, 2000




1L

I

TABLE OF CONTENTS

INTRODUCTION AND SUMMARY ....coertiieirriecrienireseaesceereastrssessesesssessessessesesseneas

AS ORIGINALLY DESCRIBED AND FURTHER DETAILED HEREIN,

THE PARTIES’ ASSETS AND LINES OF BUSINESS ARE LARGELY
COMPLEMENTARY AND PRESENT NO ANTICOMPETITIVE

COMBINATION ..ottt ettt be e e e s s b st et saenea e srastes e s nneseenans

A Additional Details Concerning The Parties’ Assets And Businesses
Confirm That The Two Companies Largely Operate In Different
SPRETES ...ttt ettt e e eas e s e eseeatesnere et senne st e e e s eseesens

1. America ONIINE, INC. .....oooieeeiiiiieee e e ee e aeeaneeaaens
2. TIME WAMET INC. .ottt ee e e e e ereeeesteaeeesneeens

B. AOL’s Non-Attributable Investment In The Ultimate Parent Of
DirecTV Is Spurring The Development Of Broadband Services
Delivered Via Satellite Without Posing Any Threat To The
Multichannel Video Programming Distribution Marketplace.........ccccoceeevreveeenen.

1. AOL invested in GM to advance its pro-consumer “AOL
Anywhere” strategy by accelerating the development of
satellites as a competitive broadband platform..........cccccooeninvninnnnneen.

2. AQL’s investment in GM produces these pro-competitive
broadband benefits without raising any offsetting concerns for
the video marketplace .........cooeceeeiiieiiniiiircee e

3. Even if AOL’s investment in GM led to the unprecedented
conclusion that DirecTV should be attributed to the merged
entity, AOL Time Warner still would not breach the
Commission’s still stayed horizontal ownership rules.........cccceceeveniceenncee

THIS MERGER ADVANCES AOL’S LONG-STANDING COMMITMENT
TO THE DISTRIBUTION OF ITS ONLINE SERVICE USING A WIDE
RANGE OF TECHNOLOGIES ........cccciiiiiicictetcctnii et

A. The Success Of The “AOL Anywhere” Strategy Depends On The
Availability Of The AOL Service Wherever And However Consumers
Might Wish To Obtain It........cooooiiiiiieeiieetiee et e s er e see e

B. In Recognition Of These Business Imperatives, AOL Has Long
Committed Itself To A Broad Diversity Of Platforms.........ccooevieeeveniiniieennccnnene

.7




C. The Merger In No Way Alters The Platform-Agnostic Foundation Of
The “AOL Anywhere” Strategy—Including Within Time Warner’s
Local Cable FranchiSe AT€as .........coceceeiveeirerniniinieeereeeientese e seeesessessessnesesesns 18

ADDITIONAL DATA AND ANALYSIS CONFIRM THAT THE

PROPOSED MERGER WILL SERVE THE PUBLIC INTEREST BY

BRINGING CONSUMER CHOICE, INNOVATION, AND MOMENTUM

TO EROADBAND AND NEXT-GENERATION SERVICES.......cccoooiiiiiniinnineene 20

A. The Parties’ Unsurpassed And Demonstrated Commitment To
Consumer Choice From Among Multiple ISPs Significantly Advances
The Public Interest By Expediting The Resolution Of The Open

ACCESS DEDALE ...ttt 21
1. AOL and Time Wamer have committed to providing consumer

choice among multiple ISPs on AOL Time Wamer’s cable

SYSTEIMIS ...t ieiieiieerieeetreeeestteeen rreesenteesssaasaasbeeaanesenasraasnasaessenmnesenteessaeseseeaes 22

2. The AOL Time Warmer MOU represents tremendous
marketplace progress in advancing Open aCCESS .......cecoeeeeerrrreririrecerernnens 23

3. The AOL Time Warner merger and its commitment to
providing consumers’ choice among multiple ISPs will only
enhance the marketplace pressure that the Commission has
already found to be fueling competitive broadband deployment............... 26

B. This Merger Significantly Advances The Public Interest By Bringing
Together Complementary Skills And Resources To More Rapidly And
Effectively Offer Consumers The New Content, Products, And

Services That Broadband Promises ...........cocceeieervierieenererinmecenenecriers e 29
1. The spectrum of new consumer Offerings..........coccceereerrceirnieceiinninicnnne 30
2. A compelling illustration: “The Online Music Revolution™..................... 32
3. Boundless possibilities for new consumer Services .......cc.ccceeeeeeruecenennnne 34
4. These benefits will be delivered to consumers more quickly

and efficiently through this merger.......c.ccccooevciiiicnnninnncne 36

THE COMMISSION’S PAST RULINGS, COMBINED WITH THE

PARTIES’ COMMITMENT TO OPEN ACCESS, PRECLUDE ANY

FINDING THAT THE PROPOSED MERGER COULD THWART—OR

EVEN DAMPEN—INTERNET ACCESS SERVICES COMPETITION .........cccccovnene. 39

ii




A. The FCC’s Analysis and Conclusions in AT&7/TCI Belie any Need to
Rule on a Precise Market Definition in Order to Find this Merger in
the PUblic INTETESt ......ccoviiiriieeiiie ettt 41

B. The Proposed Merger Will Have No Appreciable Anticompetitive
Effect on the Provision of Internet Access Services, and Thus the FCC
Need Not Resolve the Market Definition ISSUE ...........ccuevveereeeeieiee e 43

1. Assuming first a broadly defined market including both
narrowband and broadband Internet access services, the
proposed merger presents no harm to the thriving competition

1IN INTEMEL ACCESS SETVICES ....oviveuereirreieiireeeeeretestestaesaesaeraesneessennsereessesens 44
2. Even assuming a separately defined broadband Internet access

market, the proposed merger will have no significant

anticompetitive effects and will enhance consumer welfare...................... 45
VI CONCLUSION.... ..ottt te s erte s e s e sva e e e saaesesstesbnessessessessasnesnsansessensan 49

INDEX OF ATTACHMENTS

America Online, Inc. 1998 Annual Report;
Summary of AOL Investments in Publicly Traded Companies ...........cccccevvrecerrvenreeenecncennnen. Tab 1
Time Warner Inc. 1998 Annual REPOTt .........ccoeveiiiiieericeireeereceeeree ettt eebe e e e ne e Tab 2

Memorandum of Understanding Between Time Warner Inc. and America Online, Inc.
Regarding Open Access Business Practices, dated February 29, 2000 ............cccoceeueennene. Tab 3

Testimony of Steve Case, Chairman and CEO, America Online, Inc. on AOL Time
Warner Merger:
(1) United States Senate, Committee on the Judiciary, February 29, 2000; and
(2) United States Senate, Committee on Commerce, Science and Transportation,
MaArch 2, 2000 ...ttt eee s ceee e e sessssee s e e e eettesaesesnassssnnssnnernareees Tab 4
Testimony of Gerald M. Levin, Chairman and CEO, Time Warner Inc. on AOL Time
Warner Merger:
(1) United States Senate, Committee on the Judiciary, February 29, 2000; and
(2) United States Senate, Committee on Commerce, Science and Transportation,

MaArCh 2, 2000 .....cemireeeieiiiiiiiei ettt et ee e s e st e e et s aeeesseessesanss s ansarrrrarens Tab 5

AOL Time Wamer Inc., SEC Form S-4, Registration Statement, filed February 11, 2000
(ProxXy StateIMent) ........eoiiieieieciiiiieecie et e tee e e et e e ere e e eaes e s easseessbaaseessaaeesansnneasareaas Tab 6

11




Merrill Lynch, In-Depth Report: “AOL Time Warmer: You’ve Got Upside!” February

23, 2000, ..ot ettt ettt st st et st et e e n e sassas e Tab 7
PaineWebber, Company Analysis: “AOL Time Warner: A Merger that Defines the New
Digital Age,” March 1, 2000.... ..ottt ee et rsercseeseeesene s nnnesne e Tab 8
Goldman Sachs, Internet Media: “America Online/Time Warner (AOL/TWX): Perfect
Time-ing,” March 10, 2000 ... Tab 9
v




Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554
In the Matter of )
)
Applications of America Online, Inc. ) CS Docket No. 00-30
and Time Warner Inc. for )
Transfers of Control )

To: The Commission

SUPPLEMENTAL INFORMATION

America Online, Inc. (“AOL”’) and Time Warner Inc. (“Time Warner”) (collectively, the
“Applicants”) hereby provide this supplement to the information contained in their Applications
for Transfers of Control and associated Public Interest Statement, which were filed with the

Commission on February 11, 2000.'

I. INTRODUCTION AND SUMMARY

The Applicants’ Public Interest Statement provided information pertinent to Commission
consideration of the proposed merger of AOL and Time Warner, including discussion of the
transaction’s public interest benefits and lack of any anticompetitive impact. Additional

information has been developed since that initial filing—by the Applicants, by independent

: Time Warner Inc./AOL Time Warner Inc. Transfer of Control Applications and Public
Interest Statement for Various Services including: Broadcast, Broadcast Auxiliary, Section 214
Authorizations, Domestic Fixed Satellite (Part 25), Low Power Television (Part 74), Aviation
Services (Part 87), Cable Television Relay (Part 78), Private Land Mobile (Part 90) and Fixed
Microwave (Part 101), filed February 11, 2000 (“Public Interest Statement”).




analysts, and in press reports—that allows us to update the record in this proceeding and further
address certain questions raised by the Comraission’s staff.

The parties have, of course, already submitted one significant update: the Memorandum
of Understanding (“MOU”),’ which outlines their mutual commitment to provide consumers
with choice from among multiple Internet service providers (“ISPs”) via the merged entity’s
broadband cable systems. That document, entered into on February 29, 2000, and filed with the
Commission the next day, is discussed further herein, as are other noteworthy data and
developments. Specifically, this submission addresses the following topics:

e Further details concerning the assets and lines of business of each of the
Applicants, including specific information relating to AOL’s limited investment in
General Motors Corporation (the ultimate parent of DirecTV). As reflected in the
Public Interest Statement, a review of these assets and lines of businesses confirms
that the Applicants operate in largely complementary, not overlapping, spheres—and
that, therefore, the proposed merger does not present an anticompetitive combination.

e Further details and analysis concerning the public interest benefits of the
proposed merger. As reflected initially in the Public Interest Statement, this
information supports the Applicants’ showing that Commission approval of the
proposed transaction will serve the public interest by fostering more rapid
development of broadband products and services, including facilitating the integration
of traditional media and the Internet, and by leading the way to resolution of the
“open access” issue in the marketplace. The Applicants’ commitment to consumer
choice from among multiple ISPs, as well as to vigorous development of alternative
broadband platforms, significantly advances policymakers’ goals.

e Further analysis concerning the appropriate analytical framework for
considering competition issues in the Internet access marketplace. This
discussion details how the Commission’s prior analysis and marketplace

2 See Letter from Christopher J. Wright, General Counsel, Federal Communications
Commission, to Arthur H. Harding, Esq. and Peter D. Ross, Esq., Counsel for the Applicants, CS
Docket No. 00-30 (filed March 9, 2000).

’ Memorandum of Understanding Between Time Warmner Inc. and America Online, Inc.
Regarding Open Access Business Practices, February 29, 2000 (“MOU”) (Tab 3).




developments together demonstrate that this merger will not reduce competition, but
rather will enhance consumer choice in Internet access, however the market for such
services might be defined.
IL. AS ORIGINALLY DESCRIBED AND FURTHER DETAILED HEREIN, THE
PARTIES’ ASSETS AND LINES OF BUSINESS ARE LARGELY

COMPLEMENTARY AND PRESENT NO ANTICOMPETITIVE
COMBINATION

As set forth in the Public Interest Statement, the proposed merger brings together two
companies that have operated in largely separate and non-overlapping spheres.* While Time
Warner’s cable and broadcast interests historically have been subject to FCC regulation,” AOL’s
Internet-based business has operated essentially outside of the agency’s regulatory ambit. It is
not surprising, then, that this merger is fully consistent with Commission rules and policies and
requires no rule waivers.®

As described more fully below, the complementary nature of the AOL and Time Warner
lines of business ensures that the proposed merger will not negatively affect competition in any
way. In particular, Section II.B below demonstrates the lack of anticompetitive effects in
multichannel video programming distribution (where AOL has only a small indirect interest in
DirecTV), while Section V shows the lack of anticompetitive effect with regard to the provision

of Internet services.

¢ Public Interest Statement, at 1.

> The Time Warner licenses at issue are those for its broadcast station and those ancillary
to the operation of its cable systems.

6 Public Interest Statement, at 1.




The following information supplements that contained in the Public Interest Statement by
providing a more detailed description of the lines of business of each of the merger parties, as
well as a detailed discussion of the nature of AOL’s limited, indirect interest in DirecTV.

A. Additional Details Concerning The Parties’ Assets And Businesses Confirm
That The Two Companies Largely Operate In Different Spheres

1. America Online, Inc.

A worldwide provider of interactive services, Web brands, Internet technologies, and
electronic commerce services, AOL has two major lines of business: Interactive Online Services
and Enterprise Solutions.” AOL's Interactive Online Services business is, in turn, comprised of
the Interactive Services Group, the Interactive Properties Group, and the AOL International

Group.
¢ Interactive Services Group—develops and operates branded interactive services:

* The Company’s flagship AOL service is an Internet online service serving more than
21 million members worldwide. In addition to access to all content available over the
Internet, AOL members are provided with access to more than 15,000 chat rooms, up-
to-the-minute news reports, and information concerning topics such as personal
finance, health, travel, sports, and entertainment. The AOL service provides parents
with a special “Kids Only” Feature that includes AOL’s Parental Controls. AOL
members also have access to other services, including e-mail, instant messaging, and
keyword searching.

* CompuServe, acquired by AOL in 1998, is an Internet online service designed for
value-conscious adults who go online for the first time. CompuServe serves more
than two million customers.

’ A copy of AOL’s most recent Annual Report is attached (Tab 1). AOL also has made
strategic investments in a number of Internet-related companies. See “Summary of AOL
Investments in Publicly Traded Companies™ (Tab 1) for a list of public companies in which
AOL has made investments that constitute an ownership interest of five percent or more. In
addition, AOL’s limited investment in the ultimate parent of DirecTV is discussed more fully
below.




AOL’s Netscape Netcenter is an Internet portal serving 27 million registered users.
Netscape Netcenter provides content, services, and search and directory tools,
including MyNetscape, which allows users to customize their Internet start page;
Internet Keywords searching capability; Netscape - AOL Instant Messenger, which
allows users to exchange personal messages instantly and privately over the Internet;
WebMail, a free, permanent e-mail account accessible from any Internet connection;
calendar services; and Netscape Site Central, which allows users to create a website.

AOL.COM Web site is an Internet portal offering any Internet user content, features
and tools, including AOL NetFind, an Internet search and rating tool, and the AOL
Instant Messenger Service, which allows any Internet user to communicate in real-
time with friends and family.

Netscape Communicator client software, including the Netscape Navigator browser,
allows consumers to search the Internet, and provides one-click access to music,
shopping, and information gathering services. Netscape Communicator services
include Netscape Messenger, which allows users to send and receive e-mail; Netscape
Composer, used for Web-based word processing; and Netscape AOL Instant
Messenger.

AOLTYV is a proposed interactive service designed to enhance the television viewing
experience by not only bringing popular AOL features and services (such as e-mail,
Instant Messaging, and chat) to consumers’ TV sets, but also offering content and
information tailored to the specific programming being viewed. AOLTV is expected
to debut later this year.

o Interactive Properties Group——consists of an array of branded properties that operate
across multiple services and platforms, including:®

*

Digital City, Inc., a local content network and community guide on the Internet.
Digital City, which began providing local content regarding Washington, D.C. in
1995, now has a presence in more than 60 cities across the United States. Among the
features provided are employment guides, dining guides, movie guides, real estate
guides, auto shopping guides, and community event guides.

ICQ, a communications portal providing instant communications as well as chat
technology. ICQ, which was acquired by AOL in 1998, is an innovator in providing
real-time communications services over the Internet. Other services include ICQ
Mail, ICQ Search, ICQ Now! (which offers a table of contents designed to help

¥ AOL has entered into a merger agreement with MapQuest.com, Inc., which provides
online destination information solutions, pursuant to which MapQuest would become a wholly
owned subsidiary of AOL.




navigate ICQ’s member-created content), and ICQ Personal Assistant Tools (which
provide users with reminders, “virtual” post-it notes, alarms, greeting cards, and a
daily planner).

* MovieFone, Inc., acquired by AOL in 1999, is a movie guide and ticketing service
that is provided both online and through interactive telephony.

* Internet music brands Spinner.com, Winamp, and SHOUTcast provide online music
services. Spinner.com is an Internet music hub offering access to the Spinner Web-
based player and Spinner Plus, a 1.3 megabyte downloadable player that works
independently of a listener’s Web-browser. Winamp is a music player for Windows,
supporting all music formats, including MP3, CD, AudioSoft, Audio Explosion,
MOD, and WAV. SHOUTcast is a Winamp-based distribution streaming audio
system that enables users with the Winamp high-fidelity audio player and a dial-up
Internet connection to provide or tune into Internet streaming audio.

e AOL International Group—oversees the AOL and CompuServe services and joint ventures
outside the United States (including Australia, Austria, Brazil, Canada, France, Germany,
Hong Kong, Japan, the Netherlands, Sweden, Switzerland, and the United Kingdom), as well
as the Netscape Online service in the United Kingdom. Globally, members are able to access
these services in more than 100 countries.’

e Enterprise Solutions—consists primarily of the Netscape Enterprise Group, which provides
businesses with a range of software products, technical support, consulting, and training
services designed to assist them in providing services to their customers in the electronic
commerce markets. These products and services enable businesses and users to share
information, manage networks, and facilitate electronic commerce. The software is based on
industry-standard protocols that can be deployed across a variety of operating systems,
platforms, and databases and be interconnected with traditional client/server applications.
Netscape Enterprise Group provides services and features such as:

i In Europe and Australia, AOL service is offered pursuant to a joint venture with
Bertelsmann AG. Bertelsmann AG and AOL recently agreed to restructure their ownership
interests in AOL Europe and AOL Australia; it is the parties’ intention that AOL will purchase
Bertelsmann AG’s interest in the joint venture at some point during the next three years. The
companies at the same time announced a new strategic global alliance under which AOL will
distribute Bertelsmann’s media content and e-commerce properties over AOL’s services
worldwide. See “Bertelsmann and America Online Announce $250-Million, Four-Year Alliance
to Expand Distribution,” America Online, Press Releases, March 17, 2000, available at
<http://media.web.aol.com/media/press_view.cfm? release_num=25100413&title=BERTELS-
MANN%20AND%20AMERICA%200NLINE%20%20ANNOUNCE>.




*

Electronic Commerce Infrastructure, which provides a flexible, scalable foundation
on which customers can build and manage their extranet or Internet applications or
use Electronic Commerce Applications.

Electronic Commerce Applications, which enable businesses to link and manage
online trading communities of suppliers, distributors, and customers. They also
enable organizations to create more secure Internet commerce sites and exchange
information with trading partners.

AOL also has entered into a number of ventures with other companies serving a broad
range of Internet and related industries. For example, to accelerate the growth of
electronic commerce, AOL entered into a strategic alliance with Sun Microsystems,
Inc. to develop and market client software and network application and server
software for electronic commerce, extended communities, and connectivity. The
Netscape Enterprise Group operates the Company’s part of the alliance. The products
developed, which will be sold by the alliance under the brand name “iPlanet,” include
e-commerce infrastructure software such as messaging and calendar software; Web,
application, and directory software; and security services such as certificate
management, firewall, and remote access. Also offered are e-commerce applications
for online business-to-business transactions, procurement, sales, and billing.

2. Time Warner Inc.

Time Warner is a worldwide media and entertainment company. Time Warner’s

principal business objective is to create and distribute information and entertainment throughout

the world. Time Warner classifies its business interests into the following fundamental areas:'’

Cable Networks, consisting principally of interests in cable television programming,
including TBS Superstation, TNT, Cartoon Network, CNN News Group, and Home
Box Office;

Publishing, consisting principally of interests in magazine and book publishing and
direct marketing. Time Warner’s magazines include Time, People, Fortune, Money,
Entertainment Weekly, and Sports Illustrated. Time Warner’s book and publishing
operations include Warner Books, Little Brown, and Time Life Inc.;

10 Time Wamner also holds interests in certain Intemet-related and digital media businesses,
such as web sites Entertaindom.com, CNN.com, ALLPolitics.com, CNNfn.com, CNNSI.com,
and CartoonNetwork.com.




e Music, consisting principally of interests in recorded music and music publishing,
including Wamner Music Group and its labels Atlantic, Elektra, Rhino, Sire, Warner
Bros. Records, and Warner Music International;"!

¢ Filmed Entertainment, consisting principally of interests in filmed entertainment
production and distribution, television production, and television broadcasting,
including Wamer Bros., New Line Cinema, Castle Rock, Warner Home Video,
Telepictures Productions, and the WB Network;

e Cable, consisting principally of interests in cable television systems which pass
approximately 20,650,000 homes and serve approximately 12,630,000 subscribers.

Additional information regarding the various business activities of Time Warner is set
forth in its most recent Annual Report.'? Further details as to Time Warner’s ownership interests
in certain communications-related lines of business are set forth below:

* Cable Systems—Time Warner's cable system operations are held through three
principal entities, each of which is managed by Time Warner Cable: Time Warner
Entertainment Company, L.P. (“TWE”), Time Wamer Entertainment -
Advance/Newhouse Partnership (“TWE-A/N"’) and TWI Cable, Inc. (“TWI Cable™).
The subscriber breakdown by entity is as follows:

Entity Basic Subscribers
TWE 4,181,504"
TWE-A/N 6,674,732

TWI Cable 1,794,797

TWE is a limited partnership of which approximately 74.49 percent of the residual
equity is held indirectly by Time Warner. The remainder is held by MediaOne

! On January 24, 2000, Time Warner and EMI Group plc announced that they had signed
definitive agreements to combine their recorded music and music publishing businesses into a
global joint venture to be owned equally by Time Warner and EMI Group. The 11-member
Warner EMI Music board of directors, controlled by Time Warner, will consist of six Time
Wamer designees and five EMI designees. The transaction is subject to certain conditions,
including regulatory consents and EMI Group shareholder approval, and is expected to be
completed by the end of 2000.

1 Time Warner 1998 Annual Report (“TW Annual Report™) (Tab 2).

B This includes certain cable systems managed, but not wholly owned, by TWE, such as
Texas Cable Partners and Kansas City Cable Partners.




Group, Inc. in the form of a limited partnership interest. TWE-A/N is a general
partnership owned by TWI Cable, TWE, and Advance/Newhouse Partnership. Time
Warner’s partnership interest in TWE-A/N, through TWE and TWI Cable, is
approximately 67 percent. TWI Cable is an indirect wholly owned subsidiary of
Time Warner.

Cable Programming: Time Warner’s cable programming networks consist
primarily of domestic and international basic cable networks and pay television
programming services. Time Warner’s cable programming operations are conducted
through three principal divisions: Home Box Office (“HBO”), CNN News Group,
and TBS Entertainment. HBO offers premium programming channels such as Home
Box Office and Cinemax, and is wholly-owned by TWE. CNN News Group includes
CNN, CNN Headline News, CNN/SI, CNNfn, and related services. TBS
Entertainment includes TBS, TNT, Turner Classic Movies, Cartoon Network, and
Tumer South. CNN News Group and TBS Entertainment are indirectly wholly
owned by Time Warner. In addition, Time Wamer Cable operates, alone or in
partnerships, 24-hour local news channels in New York City, Tampa Bay, Orlando,
Rochester, and Austin.

WTBS(TV): Superstation, Inc., the licensee of WTBS(TV), is indirectly wholly
owned by Time Warner. The ownership structure of Superstation, Inc. is set forth in
greater detail in the FCC Form 315 filed with the Commission on February 11, 2000.

The WB Television Network: The WB Television Network is a limited partnership
whose managing general partner is WB Communications, a division of TWE, which
holds approximately 66 percent of the partnership interest.

Road Runner: Road Runner, which provides high-speed Internet access and content
optimized for broadband networks, currently is available in cable systems passing
over 13 million homes and has over 550,000 subscribers, of which 330,000 are in
communities served by Time Warner Cable systems. Road Runner is a joint venture
among Time Wamer (through TWE, TWE-A/N, and TWI Cable), affiliates of Media
One Group, Inc., Microsoft Corp., Compaq Corp., and Advance/Newhouse
Partnership. Time Warner holds an indirect 40 percent ownership interest in Road
Runner.

Time Warner Telecom: Time Wamer Telecom provides facilities-based
competitive telecommunications services primarily to commercial/business
customers. Time Warner indirectly holds 48 percent of the equity of Time Warner
Telecom Inc., a publicly traded corporation that holds certificates to provide
telecommunications services in 12 states.




B. AOL’s Non-Attributable Investment In The Ultimate Parent Of DirecTV Is
Spurring The Development Of Broadband Services Delivered Via Satellite
Without Posing Any Threat To The Multichannel Video Programming
Distribution Marketplace

The merger of AOL and Time Warner will not adversely affect competition among
multichannel video programming distributors (“MVPDs”). Time Warner, with attributable
interests in cable systems serving approximately 13 million subscribers, is a significant MVPD.
But AOL is not. This fact is in no way contradicted by AOL’s small, non-voting interest in the
General Motors Corporation (“GM”), which (through its subsidiary Hughes Electronics
Corporation, “Hughes”) controls a direct broadcast satellite service (“DBS”’) provider, DirecTV.
As described below, this non-voting, attenuated, and insubstantial interest provides no
opportunity for the merged entity to affect DirecTV’s day-to-day operations, much less video
programming competition generally. Analysis under relevant FCC rules confirms that AOL’s
investment does not constitute an attributable interest in DirecTV and gives no cause for concern.
To the contrary, by helping to facilitate the development and deployment of new broadband
services such as DirecPC high-speed Internet access, AOL’s investment in GM promotes
competition and the public interest.

1. AOL invested in GM to advance its pro-consumer “AOL Anywhere”

strategy by accelerating the development of satellites as a competitive
broadband platform

AOL seeks to reach consumers utilizing multiple devices by any and all means: dial-up,
xDSL, cable, wireless, and satellite. In pursuit of this goal of “AOL Anywhere,” AOL and

Hughes announced a strategic alliance in June 1999 to develop and market digital entertainment
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and Internet services nationwide via satellite." As part of that agreement, AOL invested $1.5
billion in GM, the parent company of Hughes,"® to accelerate the development of DBS as a
platform for the next generation of Internet services.'® The investment was not intended to, and
does not, provide any opportunity for AOL or the merged entity to participate in DirecTV’s
video programming operations. AOL’s investment is thus pro-competitive in two important
ways. First, it promotes the development of the satellite broadband platform as an alternative to
other technologies, a long-held goal of the Commission."” Second, it advances the development
of a broadband platform with a nationwide footprint, thus promoting the potential for all

Ammericans to gain access to the Internet no matter where they live.

1 “America Online and Hughes Electronics Form Strategic Alliance to Market Unparalleled
Digital Entertainment and Internet Services,” America Online, Press Release, June 21, 1999.

13 See id. (“Under the agreement, [AOL] will make a $1.5 billion, strategic investment in a
General Motors equity security . . . . GM will immediately invest the $1.5 billion in a security of
Hughes under similar terms where it will be employed to implement the strategic alliance . . . .”).
GM has a current market capitalization in excess of 50 billion dollars.

e Hughes is also the parent company of DirecPC, a service that provides Internet access via
satellite at downstream speeds up to 400 kilobits per second (with telco return). One of the goals
of the strategic alliance is to provide AOL’s high-speed Internet service, “AOL-Plus,” via
DirecPC. Id.

7 See, e.g., Inquiry Concerning the Deployment of Advanced Telecommunications
Capability to All Americans in a Reasonable and Timely Fashion, and Possible Steps to
Accelerate Such Deployment Pursuant to Section 706 of the Telecommunications Act of 1996, 14
FCC Rcd 2398, at 2401 (1999) (“As Congress directed, we intend to ensure that broadband
capability is being deployed on a reasonable and timely basis to all Americans. We are
encouraged that, as the demand for broadband capability increases, methods for delivering this
digital information at high speeds to consumers are emerging in virtually all segments of the
communications industry—wireline telephone, land-based (‘terrestrial’) and satellite wireless,
and cable, to name a few.”).
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2. AOL’s investment in GM produces these pro-competitive broadband
benefits without raising any offsetting concerns for the video
marketplace

AOL’s non-attributable investment in GM does not implicate any of the Commission’s
concerns regarding MVPD competition. As discussed more fully below, AOL’s investment is
presently in the form of a preference stock of GM which (absent very limited circumstances)
provides AOL with no voting rights. Second, even after AOL’s preference stock would convert
to a class of GM stock with voting rights, its voting interest in GM would be well below any
threshold for attribution. Therefore, any concerns over horizontal concentration and the ability of
the merged entity to use the DirecTV interest to impede competition in the MVPD marketplace
are not credibly triggered by AOL’s investment.

a. AOL’s current interest provides it with no voting rights in GM

AOL’s non-voting, indirect interest in DirecTV is of no consequence under FCC rules.
AOL’s investment in GM is currently in the form of GM’s “Series H 6.25% Automatically
Convertible Preference Stock” (the “Preference Stock™), which, as the name implies, pays annual
dividends at a rate of 6.25 percent.'”® The Preference Stock does not, however, provide its holder
with voting rights in GM, except in the most limited circumstances.”” On this basis alone, then,

AOL’s current interest is clearly non-attributable.*

18 See General Motors Corporation, SEC Form 8-K, Appendix D at Section 3(i) (filed
August 24, 1999) (“GM, SEC 8-K, Appendix D”). (“Holders of outstanding Series H Preference
Shares will be entitled to receive, subject to the rights of holders of Preferred Stock of the
Corporation and of holders of ... Preference Stock or other class of stock of the Corporation or
series thereof ranking senior to the Series H Preference Shares in respect of dividends and
distributions, . . . cumulative cash dividends at the per share annual rate of 6.25% of the per share

stated value . ...”).

1 Holders of Series H Preference Shares are entitled to vote in the following limited
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b. Even upon conversion to a form of GM stock with voting
rights, AOL’s interest in GM would be well below any relevant
attribution threshold and would remain non-attributable

Even when converted, AOL’s interest would not be attributable under any potentially
relevant Commission attribution rule. The Preference Stock is convertible into shares of GM’s
Class H common (“GMH”) stock.”’ GMH stock is a publicly held tracking stock, the
outstanding shares of which track the economic performance of Hughes. In the aggregate, the
publicly held shares track approximately 35 percent of the economic value of Hughes. The
remainder of that value is retained by GM. Holders of GMH stock have no direct rights in the
equity and assets of Hughes, but rather have rights in the equity and assets of GM.? Neither

GMH shareholders in general, nor AOL in particular, has the ability to appoint any board

situations: (1) where the corporation proposes to “amend, alter, or repeal any of the provisions of
its Certificate of Incorporation or [the Certificate of Designations of Series H 6.25%
Automatically Convertible Preference Stock] so as to alter or change the powers, preferences or
special rights of the Series H Preference Shares so as to affect them adversely;” and (2) where the
Corporation has *“failed to declare and pay or set apart for payment in full the Preferential
Dividends accumulated on the outstanding Series H Preference Shares for any six quarterly
dividend payment periods, whether or not consecutive, and all such accumulated preferential
dividends remain unpaid.” Id. at Section 5.

2 Under the Commission’s general attribution standard, non-voting stock interests are not
attributable. See, e.g., Review of the Commission’s Cable Attribution Rules, CS Dockets No. 98-
82 and 96-85, FCC 99-288, at § 3 (rel. Oct. 20, 1999). Similarly, convertible interests are not
deemed attributable until converted. See, e.g., 47 C.F.R. § 76.501, Note 2(h).

2 AQOL’s 2,669,633 shares of preference stock would automatically convert to GMH stock
on June 24, 2002. The exact conversion rate in June 2002 would be determined by the price of
GMH stock at that time. See GM, SEC 8-K, Appendix D at Section 6. AOL also can elect to
convert its shares prior to that date. Based on the current price of GMH stock, AOL’s Preference
Stock would (in June 2002 as today) convert to GMH stock at a ratio of 8.0645:1. GM, SEC 8-
K, Appendix D at Section 5.

2 See General Motors Corporation, 2000 SEC Form 10-K, Item 8, at Note 18 (filed March
13, 2000).
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members to GM, Hughes, or DirecTV. Rather, Hughes remains a wholly owned subsidiary of
GM and is subject entirely to GM’s operational control. Each share of GMH stock provides its
holder with a voting interest equivalent to 0.6 of a vote of a share of GM Common Stock.”
Accordingly, upon conversion to GMH stock, AOL’s voting interest in GM would be
approximately 1.76 percent,* an interest too insubstantial to be deemed cognizable under any
arguably relevant FCC attribution rule.”
3. Even if AOL’s investment in GM led to the unprecedented conclusion
that DirecTYV should be attributed to the merged entity, AOL Time

Warner still would not breach the Commission’s still stayed
horizontal ownership rules

As detailed above, AOL’s investment in GM is in no way cognizable under any pertinent
FCC rules, and thus it cannot reasonably be found to pose any cause for concern. ** Moreover,

even assuming that this interest were somehow considered attributable, the total number of

z Note that, under the rules adopted by the Commission for competitive bidding in the DBS
service, only a “voting stock interest amounting to 5% or more of the outstanding voting stock of
a corporate DBS licensee or permittee will be cognizable.” Revision of Rules and Policies for
the DBS Service, 11 FCC Rcd 9712, 9800 (1995). Thus, under the only attribution standard ever
employed by the FCC specifically for DBS interests, AOL’s indirect interest in DirecTV would
likewise not be treated as cognizable.

# The votes of the 156,667,112 outstanding shares of GMH stock combined with the votes
of the 640,208,136 shares of GM Common Stock would produce a total of 734,208,403 votes.
Based on the conversion factor discussed above, AOL’s 21,529,255 shares, converted at the .6
ratio, would thus constitute a voting interest of less than 2 percent of the total votes in GM.

» See, e.g., 47 CFR § 76.501, Note 2.

% Applicants acknowledge that, in 1998, the Commission initiated a proceeding considering
the potential adoption of a DBS/cable cross-ownership rule. In the Matter of Policies and Rules
for the Direct Broadcast Satellite Service, IB Docket No. 98-21, 13 FCC Rcd 6907 (Feb. 26,

1998).
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MVPD subscribers served by the merged entity pius DirecTV would not breach the 30 percent
limit set forth in the Commission’s (stayed) horizontal ownership rules.”’

Time Warner serves approximately 13 million subscribers. DirecTV, meanwhile, serves
8.2 million subscribers.”® The combined total number of subscribers served by these two
separate entities, 21.2 million subscribers, constitutes approximately 25 percent of the total
number of MVPD subscribers nationwide.”® Thus, even if DirecTV’s subscribers are
inappropriately attributed to the merged entity, AOL Time Warner would still be well within the

30 percent ownership cap.

In sum, AOL’s non-attributable investment in GM—designed to promote the
development of broadband Internet services delivered via satellite—is procompetitive.
Moreover, the level of AOL’s interest, which currently is in the form of a non-cognizable, non-
voting preference stock, would be far too insignificant—even upon conversion—to be deemed
attributable under the (stayed) cable ownership cap or any other set of rules applied in the cable
context. Accordingly, there is simply no risk that AOL’s limited interest in GM, even after the

proposed merger, could adversely affect consumers.

7 Both the statutory horizontal ownership provision and the Commission’s implementing

regulations remain the subject of judicial review. See Daniels Cablevision, Inc. v. United States,
835 F.Supp. 1 (D.D.C. 1993), appeal pending sub nom. Time Warner Entertainment Co. v. FCC,
No. 96-5272 (D.C. Cir.) and Time Warner Entertainment Co. v. FCC, 93 F.3d 957 (1996), reh’g

en banc denied, 105 F.2d 923 (D.C. Cir. 1997).

® “DirecTV Announces Record February Customer Growth,” DirecTV, Press Release,
March 7, 2000, available at <http://www.directv.com/press/pressdel/0,1112,300,00.htm]>.

29 See The Kagan Media Index, February 25, 2000 at 8 (concluding that there are 82.6
million MVPD subscribers nationwide).

15




III. THIS MERGER ADVANCES AOL’S LONG-STANDING COMMITMENT TO
THE DISTRIBUTION OF ITS ONLINE SERVICE USING A WIDE RANGE OF
TECHNOLOGIES

This merger advances AOL’s long-standing commitment to employing the full range of
available platforms for the delivery of the AOL service. Even before its merger with Time
Wamner was announced, AOL was actively pursuing non-exclusive agreements with digital
subscriber line (“DSL”), wireless, satellite, and cable providers, despite the fact that its service is
already available via dial-up connection nationwide. The merged AOL Time Warner looks
forward to offering the AOL service over its broadband cable systems, as quickly as possible,
subject to existing contractual commitments. This will move AOL further toward its goal of
being available across all technologies and to as inany consumers as possible, where, when, and
how they want to be reached. These systems, however, pass only approximately 20 percent of
homes nationwide. Accordingly, AOL Time Warner will continue to strive to make the AOL
service available on as many different facilities as possible—including alternative broadband
facilities within Time Warner’s local cable franchise areas.

A. The Success Of The “AOL Anywhere” Strategy Depends On The

Availability Of The AOL Service Wherever And However Consumers Might
Wish To Obtain It

AOL’s corporate strategy is to offer “AOL Anywhere.” AOL has sought to make the full
range of its interactive brands, services and features available to consumers across a range of
products and devices. Through “AOL Anywhere,” AOL’s members, online consumers of its
other Web brands, and millions of other consumers will be able to access popular AOL features
whenever and wherever they need them—from the Web and when using their television, Internet-

ready phones, handheld computers, and other personal wireless devices.
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A key focus of this strategy—and, indeed, of AOL’s overall business strategy—is the
ability to reach as many consumers as possible, in as many ways as possible. Subscriber
revenues, obviously, are a function of the number of customers. Similarly, advertising revenues
are linked to the number of “eyeballs” that advertisers’ messages will reach. And e-commerce
revenues are derived on a per-transaction basis. Thus, for a whole host of reasons, the economic
model upon which AOL’s corporate success is based depends upon widespread distribution of
the AOL service.

B. In Recognition Of These Business Imperatives, AOL Has Long Committed
Itself To A Broad Diversity Of Platforms

Consistent with the goal of “AOL Anywhere,” AOL has entered into non-exclusive
agreements with providers using a broad range of facilities in order to ensure that all consumers
who want to access its service—no matter where they live, no matter what device they use to
access the Intermet, and no matter what access platform they employ-—will be able to do so.
AOL’s purpose for negotiating these agreements is to create a “broadband tapestry” capable of
delivering AOL’s service through a range of technologies. To that end, AOL has entered into a
broad range of non-exclusive agreements, including:

Satellite. As described in greater detail above, AOL has formed a strategic alliance with
Hughes Electronics Corporation to make its high-speed Internet service, “AOL-Plus,” available
nationwide via the DirecPC satellite Internet network, on a non-exclusive basis.*

DSL. AOL has formed non-exclusive strategic alliances with SBC Communications Inc.

(including the former Ameritech), Bell Atlantic, and GTE to provide broadband access to the

30 “America Online and Hughes Electronics Form Strategic Alliance to Market Unparalleled
Digital Entertainment and Internet Services,” America Online, Press Release, June 21, 1999.
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