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COX VIRGINIA TELCOM, INC.

v.
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CASE NO. PUC990046

Reply of Cox Virginia Telcom, Inc. to
GTE's Additional Comments

Cox Virginia Telcom, Inc. ("Cox"), by counsel, pursuant to this Commission's

August 9, 1999, Second Preliminary Order, responds to the Additional Comments

submitted by GTE South, Inc. ("GTE") in which GTE asks for an evidentiary hearing in

this matter.

1. There is no need for an evidentiary hearing because there are no material
facts in dispute.

GTE seeks in vain to establish the existence of a material, disputed fact. There is

none. The Commission may take judicial notice of the Cox/GTE interconnection

agreement to observe that it neither segregates ISP traffic from its definition of"local

traffic" nor refers to a mechanism by which such traffic could even be tracked.

Moreover, GTE cannot deny (1) that the FCC itself has noted its policy of treating ISP-

bound traffic as local and has exempted it from interstate access charges, (2) that GTE



served ISPs out of its Virginia local tariffs, (3) that its revenue for ISP or ESP traffic has

been counted as "local" for separations purposes, (4) that GTE has no method of metering

or segregating ISP traffic from local traffic, (5) that its message or measured local

exchange customers are billed as such for seven digit dialed calls they place to ISPs, and

(6) that ISP-bound traffic would go uncompensated if it were treated as other than local.

See, FCC Declaratory Ruling l at paragraph 24, pp.15-16; Reply of Cox Virginia Telcom,

Inc. to Answer and Memorandum ofLaw of GTE South, Inc., ("Cox Reply ofJuly 19,

1999") pp. 8-13.2 The parties' intent is conclusively established by these factors.

GTE has attempted to raise a factual question by framing the issue as whether the

two parties expressly agreed to include ISP traffic in their interconnection agreement.

See, GTE's July 7, 1999 Memorandum of Law at p. 8 and Additional Comments at p.2.

Its argument is based on GTE's misreading ofparagraphs 21-27 of the FCC Declaratory

Ruling. GTE implies that the FCC requires state commissions to take evidence in order

to find that the parties intended ISP traffic to be expressly included for compensation.

Instead, those paragraphs practically invite state commissions to continue treating ISP

traffic as local and compensable unless and until the FCC rulemaking concludes

differently. In fact, paragraph 27, at p.18 concludes, "... nothing in this Declaratory

lDeclaratory Ruling and Notice of Proposed Rulemaking, In the Matter ofImplementation of the Local
Competition Provisions in the Telecommunications Act of 1996, Intercarrier Compensation for ISP-Bound
Traffic, CC Docket Nos. 96-98 and 99-68 (Released February 26, 1999) _F.C.C. R__, (hereafter
"Declaratory Ruling").
2 Since the filing of Cox's Reply, yet another state commission has ruled that it has jurisdiction to resolve
the dispute as to whether ISP in-bound calls constitute local traffic and that such calls do constitute local
traffic. See In re: NEVD ofRhode Island, LLC Petition For Declaratory Judgment that Internet Traffic Be
Treated as Local Traffic Subject to Reciprocal Compensation - Docket No. 2935, Order (Rhode Island
P.U.c. July 21, 1999) (a copy of which is attached as Exhibit 1). The Rhode Island Public Utilities
Commission cited many of the same factors Cox noted in its Reply to determine the intention of the parties
to the interconnection agreement in question, apparently without conducting the type ofevidentiary hearing
that GTE seeks.
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Ruling precludes state commissions from determining, pursuant to contractual principles

or other legal or equitable considerations, that reciprocal compensation is an appropriate

interim inter-carrier compensation rule pending completion of the rulemaking we initiate

below." The Virginia law enables this Commission to determine compensation on

contractual principles without a hearing. [Also, ~ 24 discusses that commissions have the

opportunity to consider all relevant facts, including the conduct of the parties pursuant to

those agreements. Nothing GTE has done during or since those negotiations gives

credence to their arguments1

II. Virginia law holds that contracts which are unambiguous are enforced
without the use of extrinsic evidence.

Virginia courts will not admit extraneous evidence to interpret and enforce an

unambiguous contract. As the Supreme Court ofVirginia stated in Ross v. Craw, 231 Va.

206, 212, 343 S.E.2d. 312, 316 (1986), "A well-settled principle of contract law dictates

that 'where an agreement is complete on its face and is plain and unambiguous in its

terms, the court is not at liberty to search for its meaning beyond the instrument itself. '"

(Citations omitted). The question ofwhether an agreement is ambiguous is one oflaw,

not fact, and contracts are not rendered ambiguous merely because the parties or their

attorneys do not agree upon the meaning ofthe language used to express the agreement.

Doswell Limited Partnership v. Virginia Electric and Power Co., 251 Va. 215, 222-223,

468 S.E.2d. 84, 88 (Va. 1996)3. In the present case, as explained at pages 9 and 10 of the

3 This legal principle is even incorporated into the Agreement itself, at § XIX. N., p.40 as follows: This
Agreement constitutes the entire agreement of the Parties pertaining to the subject matter of the Agreement
and supersedes all prior agreements, negotiations, proposals, and representations, whether written or oral,
and all contemporaneous oral agreements, negotiations, proposals, and representations concerning such
subject matter. No representations, understandings, agreements, or warranties, expressed or implied, have
been made or relied upon in the making of the Agreement other than those specifically set forth herein.

3

..._----_......_--_..._---------------



Cox Reply, July 19,1999, Section V.c.l. of the Agreement treats traffic between Cox

and GTE as either toll or local. Calls to ISPs are clearly not toll (except for those

unfortunate customers who must dial long distance to reach an ISP). As a result, no

evidentiary hearing is needed for this Commission to conclude the obvious: that the

Interconnection Agreement's use of the term "local calls" includes ISP-bound traffic.

The custom and industry use of the term "local calls" confinns this conclusion. In

Virginia, contracts that use terms of art are read to incorporate the industry custom and

usage for such terms. See, Westmoreland-LG & E Partners v. Virginia Electric and

Power Co.. 254 Va.i, 486 S.E.2d. 289 (Va. 1997) and Doswell, supra. In the

telecommunications industry, local calls have always included ISP-bound traffic.

Contrary to GTE's continued assertions, the FCC's Declaratory Ruling confinns this:

Since [1983], the Commission has maintained the ESP
exemption, pursuant to which it treats ESPs as end-users
under the access charge regime and permits them to
purchase their links to the PSTN through intrastate local
business tariffs rather than through interstate access tariffs.
As such, the Commission discharged its interstate
regulatory obligations through the application of local
business tariffs. Thus, although recognizing that it was
interstate access, the Commission has treated ISP-bound
traffic as though it were local. In addition, incumbent
LECs have characterized expenses and revenues associated
with ISP traffic as intrastate for separations purposes.
(footnote omitted).

Against this backdrop, and in the absence of any contrary
Commission rule, parties entering into interconnection
agreements may reasonably have agreed, for the pwposes
of determining whether reciprocal compensation should
apply to ISP-bound traffic. that such traffic should be
treated in the same manner as local traffic.
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Declaratory Ruling at '23 and '24, p. 15 (emphasis added). Therefore, there can be no

question but that the term "local calls" under the Interconnection Agreement included

ISP-bound traffic.

The Declaratory Ruling notes other factors that show ISP traffic to be local. One

indicator is "whether there is evidence that incumbent LECs or CLECs made any effort to

meter this traffic or otherwise segregate it from local traffic, particularly for the purpose

ofbilling one another for reciprocal compensation." Declaratory Ruling at '24, p.16.

Here, the Interconnection Agreement is silent on either metering or segregating ISP

bound traffic from local traffic. Moreover, GTE has admitted that it had no means to do

so. GTE's July 7, 1999 Memorandum of Law, at pp.11-12, sets out the pertinent part of

Ms. Ann Lowery's (GTE's Manager-InterconnectionslNegotiations) January 6, 1999

letter which for the first time describes a segregation and measuring methodology. Her

letter states, "GTE proposes that compensation be paid based upon terminating volumes

and industry average hold times for the type of traffic terminated (e.g. local, Internet)." In

other words, as ofJanuary this year, GTE could not distinguish Internet-bound traffic

from local except by indulging an assumption that any customer call that remains

connected for an extended period oftime must have been routed ultimately to the

Internet. Therefore, since the parties neither envisioned segregating these ISP traffic from

local calls nor had the ability to do so, ISP bound traffic must have been included as local

calls.

Additional indicators noted by the FCC include: (1) whether incumbent LECs

serving ESPs (including ISPs), have done so out of intrastate or interstate tariffs; (2)

whether revenues associated with those services were counted as intrastate or interstate
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revenues; (3) whether, in jurisdictions where incumbent LECs bill their end-users by

message units, incumbent LECs have included calls to ISPs in local telephone charges;

and (4) whether, ifISP traffic is not treated as local and subject to reciprocal

compensation, incumbent LECs and CLECs would be compensated for this traffic.

Declaratory Ruling, '24, pp.l5 and 16. GTE cannot deny that, (1) GTE serves ESPs and

ISPs out of its intrastate, Virginia SCC tariffs, (2) the revenue GTE has received from

serving such ESPs and ISPs is counted as intrastate revenue, (3) where GTE bills its end-

users by message or measured units, calls from GTE's customers to ESPs or ISPs are

charged as such, and (4) ifISP traffic were not treated as local and subject to reciprocal

compensation, there would be no compensation for an ILEC or CLEC delivering this

traffic to an ISP. No hearing is needed to establish these facts.

ill. This Commission and those in other states have ruled ISP traffic to be
compensable without receiving evidence.

Other state commissions have decided ISP compensability in light ofthe FCC's

Declaratory Ruling.4 Several have done so without resorting to an evidentiary hearing.

For example, The Oregon P.D.C. made its decision on compensability by granting, in

part, a motion for summary judgment. Similarly, the attached Rhode Island decision

indicates that the Commission was able to rule on the basis of the pleadings and the

NEVDIBA-RI Agreement, without conducting an evidentiary hearing. Moreover, just as

this Commission construed the Cox/BA-VA interconnection agreement from its four

comers, it may likewise construe the Cox/GTE interconnection agreement without

resorting to extrinsic evidence.

4 A partial listing is contained in footnote 3 ofCox Reply of July 19, 1999.
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N. The delay encompassed in conducting an evidentiary hearing works only
to the advantage of GTE.

As Cox already has explained in its previous filings, the Interconnection

Agreement requires that GTE make payments to Cox, even though GTE may dispute

them. Yet, GTE has refused to make any payments for reciprocal compensation to Cox.

An evidentiary hearing means additional delay which, in tum, means more time for GTE

to hold fast to its cash and to deprive Cox, its competitor, the revenue that is due under

the Agreement. As a result, should the Commission should find it necessary to conduct

an evidentiary hearing, Cox would encourages an expeditious hearing process and would

request that this Commission enter an interim order requiring that GTE pay either to Cox

or into an escrow account the amounts that Cox has billed GTE.

V. Conclusion

For the reasons discussed here and in the Cox Reply of July 19, 1999, Cox

respectfully requests that the Commission determine as a matter oflaw that ISP traffic is

compensable within the meaning of the Cox/GTE Interconnection Agreement and order

GTE to pay the invoices submitted by Cox together with interest.

Respectfully submitted,

COX VIRGINIA TELCOM, INC.

By Counsel
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Carrington Phillip
Cox Communications. Inc.
1400 Lake Hearn Drive. N.E.
Atlanta, GA 30319
(404) 843-5000

Louis R. Monacell
E. Ford Stephens
Robert M. Gillespie
CHRISTIAN & BARTON. L.L.P.
909 East Main Street
Suite 1200
Richmond. Virginia 23219-3095
(804) 697-4100 - tel.
(804) 697-4112 - fax

Robert M. Gillespie

Date: August 13, 1999
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DISCLAIMER
This electronic version ofan SCC order is for informational purposes only and is not an official document ofthe

Commission. An official copy may be obtainedfrom the Clerk ofthe Commission. Document Control Center.

COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION

AT RICHMOND, JANUARY 24, 2000

PETITION OF

STARPOWER COMMUNICATIONS, LLC

For Declaratory Judgment
Interpreting Interconnection
Agreement with GTE South, Inc.

and

PETITION OF

COX VIRGINIA TELCOM, INC.

v.

GTE SOUTH INCORPORATED

For enforcement of interconnection
agreement for reciprocal compensation
for the termination of local calls
to Internet Service Providers

FINAL ORDER

CASE NO. PUC990023

CASE NO. PUC990046

On February 4, 1999, and March 18, 1999, Starpower

Communicat:i.ons, LLC, ("Starpower") and Cox Virginia Telcom,

Inc., ("Cox") filed their respective petitions against GTE South

Incorporated ("GTE"), seeking declaratory relief and enforcement

of their interconnection agreements with GTE. Specifically,

Starpower and Cox seek the payment of reciprocal compensation

for their transport and termination of GTE's traffic to Internet

service providers ("ISPs"). All pleadings have been filed by



the parties as provided in the Commission's Preliminary Order of

June 22, 1999, and Second Preliminary Order of August 9, 1999.

In Case No. PUC970069,1 Cox, in its petition for enforcement

of its interconnection agreement with Bell Atlantic-Virginia,

Inc. ("BA-VA"), presented the issue of payment of reciprocal

compensation for its transport and termination of BA-VA traffic

to ISPs served by Cox. We found in that case that calls to ISPs

as described in the Cox petition constituted local traffic, and

that both Cox and BA-VA were entitled to reciprocal compensation

for the termination of this type of call. We found that calls

to an ISP dialed on a seven-digit basis were local in nature.

Subsequent to that Order, the Federal Communications

Commission ("FCC") issued an order in which it held that the

jurisdictional nature of ISP-bound traffic is determined by the

end-to-end transmission between an end user and the Internet. 2

The FCC further concluded that such ISP-bound traffic is

jurisdictionally mixed and appears to be substantially

- interstate rather than intrastate. 3

1 Petition of Cox Virginia Telcom, Inc., For enforcement of interconnection
agreement with Bell Atlantic-Virginia, Inc., Case No. PUC970069, 1997 S.C.C.
Ann. Rep. 298, Final Order (Oct. 24, 1997).

2 In re Implementation of the Local Competition Provisions in the
Telecommunications Act of 1996; Inter-Carrier Compensation for ISP-Bound
Traffic, Declaratory Ruling and Notice of Proposed Rulemaking, CC Dockets 96
98 and 99-68, FCC 99-38, released Feb. 26, 1999 (hereinafter, "Reciprocal
Compensation Order"), at 'I 12.

3 Id. at ':J[ 1.
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In its Reciprocal Compensation Order, the FCC did not

support the extension of its jurisdiction over locally dialed

calls to ISPs with any rules regarding inter-carrier

compensation for ISP-bound traffic. Nor has the FCC made

modifications to jurisdictional separations systems that

apportion regulated costs and revenues between intrastate and

interstate jurisdictions.

The FCC did, however, establish a further rulemaking to

consider prospective inter-carrier compensation methods for ISP

bound traffic. As part of this rulemaking, the FCC requested

comment on the implications of various alternative inter-carrier

compensation proposals "on the separations regime, such as the

appropriate treatment of incumbent [local exchange carrier

("ILEC")] revenues and payments associated with the delivery of

such traffic.,,4 In the interim, the FCC left it to state

commissions to consider what effect, if any, its ruling had on

state decisions regarding present reciprocal compensation

-provisions of interconnection agreements whether negotiated or

arbitrated. 5

This matter is of serious concern to this Commission

because, notwithstanding its interstate classification of ISP

bound traffic, the FCC continues to require ILECs to account for

4 rd. at 'J[ 36.

5 rd. at 'j[ 27.
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costs and revenues associated with end users' and ISPs' end

office connections for ISP-bound traffic as intrastate for

jurisdictional purposes and to require that such services be

purchased from intrastate tariffs. 6

In its Order, the FCC assures us that it has no intention

of permitting a mismatch of costs and revenues between the

jurisdictions.? However, the FCC has yet to commit to the

separations reform necessary to match the jurisdictional costs

and revenues to its "newly" determined interstate jurisdiction

for ISP-bound traffic. 8 Moreover, to date the FCC has not acted

in its rulemaking regarding inter-carrier compensation for ISP-

bound traffic nor adopted separations reform. 9

The FCC's stated goal in its Separations Reform NPRM was a

comprehensive review of the Part 36 separations rules to

6 The Chief of the Common Carrier Bureau of the FCC has directed Bell Atlantic
and SBC Communications to reclassify their ISP-bound expenses and revenues as
intrastate in their ARMIS reporting. See "Common Carrier Bureau Issues
Letter To Bell Atlantic Regarding Jurisdictional Separations Treatment of
Reciprocal Compensation For Internet Traffic", ASD 99-40, Released July 30,
1999.

7 Separations Reform Order at i 36.

8 The time may corne when the State Corporation Commission will have to
consider disallowing, for raternaking purposes, intrastate costs associated
with carrying ISP-bound traffic even though the FCC continues to require
these costs to be apportioned intrastate.

9 In re Jurisdictional Separations Reform and Referral to the Federal-State
Joint Board, Notice of Proposed Rulemaking, 12 FCC Rcd 22120, 22122 (1997)
(hereinafter, "Separations Reform NPRM") .
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consider changes in the telecommunications industry.lo The

Separations Joint Board is currently reviewing various proposals

for separations rule changes. As part of this effort, the State

Members of the Separations Joint Board have recently developed a

cost study tool to help evaluate cost shift effects of

separations rule changes. 11 To demonstrate the use of this tool

the State Members estimated the possible effect of two recent

FCC decisions, one of which was the Reciprocal Compensation

Order. The potential misallocation of costs to the state

jurisdictions appears enormous.

The cost study tool estimated costs that would be allocated

to the interstate jurisdiction if the FCC had found that

Internet minutes should be counted as interstate for separations

purposes. The State Members reported that "it appears that the

effect of moving Internet minutes to the interstate jurisdiction

would be a shift in costs of about $2.8 billion annually

nationwide (about $1.40 per line per month) to the interstate

_ jurisdiction. ,,12

10 "The fundamental basis on which separations are made is the use of
telecommunications plant on each of the (interstate and intrastate]
operations." (47 C.F.R. § 36.1(c)).

11 See "Formal Request from State Members For Notice and Comment on
Separations Simulation Cost Study Tool", filed October 28, 1999, in the FCC
proceeding captioned In the Matter of Jurisdictional Separations Reform and
Referral to the Federal-State Joint Board, CC Docket 80-286. The FCC
requested comments on the cost study analysis tool by December 17, 1999.

12 rd.

5



Based on the FCC's failure to act on either inter-carrier

compensation or separations reform for ISP-bound traffic, we

conclude that the Reciprocal Compensation Order has created

great regulatory uncertainty. In the absence of any FCC rules

on inter-carrier compensation for ISP-bound traffic, any

interpretation of the instant agreements we might reach may well

be inconsistent with the FCC's final order in its rulemaking.

Further, our decision on these agreements might also conflict

with the FCC's ultimate resolution of the separations reform

issues, which also remain unresolved.

Given the possibility of conflicting results being reached

by this Commission and the FCC, we believe the only practical

action is for this Commission to decline jurisdiction and allow

the parties to present their cases to the FCC. The FCC should

be able to give the parties a decision that will be compatible

with any future determinations that it might issue. Being

unable to determine the FCC's ultimate resolutions of these

- issues, any decision by us would be compatible with such rulings

only by coincidence.

We further conclude that the FCC's Reciprocal Compensation

Order, to the extent it intends to confer regulatory

jurisdiction, is of dubious validity. The FCC has concluded

that ISP-bound traffic is "jurisdictionally mixed and appears to

6



be largely interstate" in nature. 13 Nevertheless, the FCC has

suggested that the states should continue to approve and

construe interconnection agreements that establish compensation

for transport and termination of ISP-bound traffic, because

"neither the statute nor our rules prohibit a state commission

from concluding in an arbitration that reciprocal compensation

is appropriate in certain instances not addressed by

Section 251(b) (5), so long as there is no conflict with

governing federal law."14

The Commission is a constitutional agency that derives all

of its powers and authority from the Constitution of Virginia

and properly enacted legislative measures. A statement by the

FCC does not, per se, grant jurisdiction to this Commission.

Thus, even if we could, by chance, respond to the petitions in a

manner not inconsistent with rules the FCC may later adopt, our

ruling might be challenged on jurisdictional grounds by a party

dissatisfied with the outcome. 15

Therefore, upon full consideration of the pleadings, the

Reciprocal Compensation Order, and the applicable statutes and

rules, we find we should take no action on the petitions. We

13 Reciprocal Compensation Order at 1 1.

14 Id. at 1 26.

15 We will not comment on the validity of such a challenge, but note that the
invitation of the FCC for us to act in these cases may encourage such a
challenge.
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will dismiss these petitions without prejudice but encourage the

parties to carry their requests for construction of these

agreements to the FCC where they can obtain relief that should

be consistent with the rules the FCC may issue in the future.

It is also our hope that referring these parties to the FCC

might encourage the FCC to complete its rulemaking on inter

carrier compensation and to address the separations reform

issues for ISP-bound traffic. Accordingly,

IT IS THEREFORE ORDERED that the petitions in Case

Nos. PUC990023 and PUC990046 are DISMISSED and, there being

nothing further to come before the Commission, the papers

transferred to the files for ended causes.
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._"-"........ .
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ivr~uant to § 252 of the Act, inter.eonn.c~lon agreements can

be arrived at tht"ouqh rl8gol:iat1utt 0. e,:r;bitrat1on. Any

interconnection aqreernont ad-opted by nagC"t.1a.tion or arbitration

must be submittf,ld, tor apfJroval to the state Clomrnias1on. Td. S

252(.).

In July 1996, Boll Atlantic and lIorJ.QCom .,r'ltered tbeil

AgrQcmte%'lt b~SAd f.m voJ untat'y negotiations. In OctQh.r, th

Vi.r:gln1a St~t:e corporation Commi.sion ('nVirqi.aia Commi••ion")

ap!ll"(")'Ved 'th¥ J\.qreemet'l'l:. Ond.er the tcarzu got t.h. A9r9ement., Bell

Atlant~c and WorldCom expres~ty a~reeQ to p~y each otn$r

recip.r.'oclll. c:::ompen!ation for local t.et"1c. Sea Aen:eemft!j~, S ~. 7 •

Th~ Agreem8nt defines "loc::al t!'a.tf1cH as "traff1e that i ~

ori~inatad by a C~St~me. of onfl Party on th4~ Party's network ~nd

terminate. to a Customer of the other Party en that P8r't:y/ s

~etwork, within a given loeal Q¥)linq area •• l5L.. S 1.44.

Wo:ldCmn charged Sell Atlantic 1:0% carrying II1l:t!~net eal1s

origin~ted by Bell Atl.anLic eu.tome~. r:md handed. ctf t~ 'Hor.Lcl.Corn

IS? customers ~$ loca! calla sunject to ~Qc1pxQcal compensation •

.!,;SPs provide J" 11t.E!lrnet connections thJ:ough 'thft telepht'ne n~~wo:·k.

Illinoi~ Be~, Nos. 9H~3l~O, 98-~J22, 98~4090, slip op. at 4.

ISJ!s &.t"ft AssiGned local telephone numbers. 'l'tte t~lephon.e

Qomp~ies bill CUS~Qm.rs for local calla when they o~ll lSf¥

within ~h. loccl c~11inq a:.~. ~ H¢weve%r the ultimato

connec~ion5 are web sites. Gen~r~lly, the web sites are loca~ed

4
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out~1de of the local cAlling srea in d~&~ant locations. ~

To date, ae~l A~lantic has pa1~ rec~prooal aompenGat1on for

!S? calls. RowQver, 0.11 Atlantie clnims that WorldCcm vjolatad

fedaral Inw by eoll~~tinq "r~cip~ocal compengae1onN for

d-live:inq Internet ~alll from Hell ~tlant1~ CUfit~ers Lo

WorldCom ISP C\1sl,.m'rtel:s. 1u this l?r•••nt I.ction, gell Atlantic

sues WorldCQm to recover ~~4mS paid Cor these Inte~n~t calls on

the 'th~or.ies of b.cea.:h of eontrac'C {CQunt T1) ana Wl..ll~St

.n~iehment (Count II~}, Addition~11y, in Count I, Bell Atl~nt1Q

~eek5 a deel~=atory judgment ~j1n; that Jt was not liabl. tQ

Wor.1dCom for reciprocal compensation charg•• on Tnternet chIls.

Bell Atlantic requa.st.. partia~ sl.l.lXl1Uary j u.d.qment on the

ue~laratory relief and as to liability on it~ hraaeh of con~rac~

claim.

WorldCotu moves to dismj, FlS the C:QD'lplain't on t:.wo ground-Lt,

~irstr Wo~'dCom contends that the Co~rt l.eks juri.~1~~\on over

the ~~cj.ct matter unti1 th. Vixqln1a Commi••ion wd~.esse$ t.he

issue. seoond, WorldCom QOntendR that Bell A~lantiQ failD to

state a claim baeauae 1L voluntsrily pcid the r.e~procal

compQnsat::ion.

II. Subject. .M'att~ .:ruri.sdicticn

Pri~ar11y, the Court must add:.s8 DetQnd~nt's Motlon to

!5
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Dismiss for J.~c:k of suojQe't matteJ: jurjRc:1:1.etiono The is:;lues

preuentea a:e: 1) whether § 252(8) (61 c! the Ac~ app!iei in this

case en6 div~~ts the Cou:~ of ita federal ques~ion ;urisd1ction

untiL det$rminatiQn$ are !lIst made by the Virq~nia CommisB!onl

Snti 2) whe'th.:r the "=ermR of tllp. pa.%'t1es' Aq.reement subject their

dispute Lo judicial roqiew.

A. st;andard or Review

~ursuant to Fed~ral ~ule Civil Procedu~. 12(b) (1), a clalm

may be diemi ••ed tor lack 0: subjeet m-tter jurisd~ction. The

burden 1n provinq $~jcct matter juri~dietion 1. un the

plaintiff. Sichmpnd. 'r;ade.rtkksbu:q i rotQmiS E.~. Cos v. ~Qite~

,S,Lnt..S., 945 f.2a 765, 7Se (4 tJ1 C1~. 1991). Where e\.1bject matter

ju~~sdlction 18 chal1engeg, the f~ctu.l allegations are assurneQ

true. ~;ginia v. qn~t'd StatAa, 926 F. Supp. ~37, 540 (i.D. Va.

1995)_ The court may look beyond the jurisd.1cl.lonal allaqationa

ef tho compl~int and v~ew whatever .vid~nQ. haft b.en $ubmitt~d on

t:he .1~lIue to detenUn. whether !Subject ltklt1:e.r 1uri.diet.icn

I!lxi'5ts. R.ir.lolmond. fr~derie'sbu.Q' , i'n't.0Mc R·B- CP ... 945 F.2d at

7 ae.

B. t1Jt': Sc:oT'e of ~ 25:2 (a) (6)

~ursuant to 28 LJ. S. c. S '331, <U,.1:..:r1et eou~t5 hive or'f.g1nal

jUrisdiction ove~ ~11 e&sea arising un4er the Cons~1tution, 1aws
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0: trea~i~s of the Un1ted Stat~ft. Section 1331 s_=ves as u

genera) feder~l ~u~5tioA st~~ut. and q1ves d1atrict CQ~.~S

a:iqinal jurisdictjon over re~erally Q=e~t.d oauso& of act10n

unl~AS a 5pecif~e ~tatute assigns juri,dicLion els6whe:e.

Molinar:i y. rowell ''''CI~lj rl ~Qa). Co., 125 2'.3d 23', 235 {4 th Cir.

1~97). ~hue, the Court ha5 ju=1s~lction unless Q statute

$p~~i!ically va~ta jurisdiction ~n a~o~he~ entity.

In the prQ~ent ~~ser the Aq&.eman~ between the parties wa~

e~ter.Q into pursuant to s$ct1Qns 251 an~ 2e2 o~ the Act.

ari~~~ qenerally under 28 U.S.C. 5 1331 O~ una*r S 252 of the

Ac;. T.n pertinent pi1!lrt, S 2!:l2 (e.d (6) prov;i,d.es:

In any C':ase in which B. State eommis.s1on makes A
datermi.nl.tion under f:,J1;L.s section, nny party a9'9X'ievad by
such determination roay orin; an actiun in an appropriate
Federal ~ist~ict court ~o deta:m1ne whathe~ ~ne ag~eem.nt or
s'tateIO~nt meel,.S the requiremOn1:s o~ Plec:t:LQt1 ~51 of this
ti t 1e a.nd tld.s aecti.C)n.

Wo~laCom contends that ~ 2~2CQ) (6) of the ~ct specifi~al1y

~ssiqn. jurisdiction of iaau.s :elatQd to 1nternonnection

e~r.emQnts to sr.ate t;clllm1ssion., ~ma in this case, the Viriinl.a

commissinn. Under S 252(e) (6), WorldCcm arq"es ~h~t the d1~trict

cQl,2r~'9 jurisdiction att&~h.es only to .eviAW' the 5t~te

CO~i8~ion'J det~~nation. Furthar.morg, HcrldCom .elies on th~

FQceral Cmtw~nicatiQn Commiasion'~ (FCC) naclaratQry Rulinq.

hccordinq tc WorldCorn, the FCC o8elaratory Ruling stalea that, !n

the absehee of any contrary tederal ~AW, the issue 0% zecipr.ocal

7



07/08/99 16:16 FAX_._------_._- -------------.
01101/t~ 14:54 ttl 1(13 299 2106

IGI UVlII

~008

compensation for calla to ISPs depends on the ter.m3 of the

parti•• ' 1ntercoJ:,ne~tion aqz:ecmen.ts, as interpreted. by the egport

state ~Qencie3. Relying on se~eral a.eisi~s from oth.r

ju~1sQ.lctiQns, World-Com submits that this Conrt lacks

jurisdiction over ~he case because Bell Atlantic W~B :equLr.ed to

raise its cla~m~ first with the Virginia Commission. Indiana

ar-l~ Tel. Crl. v. McCa~, 30 F. Supp.2d 1100, 1)04 (s.n. Ind.

1998); AI&T Com.."i1I.mi.cati-ons of Obiol Inc, y. Oh1Q b11 TAb, ~.,

29 F. Su~p.2d 855/ 855-56 (S.D. Ohio 1995); a1&T Cpmmunications

2£ Ill~noi~ ~. III ingiL OC11 Tel. Co., NO. 97 C 0666, t998 WL

525437, at *4-5 (N.D, 111. AU~. le, 1998).

So:t'l Atlanti.c conterJds that fedllral covets have j ur15dj.c:~ion

over cla~s arisin~ tram int.rconne¢~1on aqr.ement~ p~cause the

aqreemento are the ~aw, not me~e contract!. ~

3e5, 3Si (S!.h Cir. 1992). ;a.~cordino to Bell Atlnnr.io, not:hin9 in

th~ Act s"t.lps the Court of its fad.Z:Ll ql1.8ticm jurisd!.Q'tion.

Bell Atlant~c ~~ntands chat S 252(e) (6) provtdes for review of

d@terminstions made by s~ate commissions in r.jeeti~q O~

;:a.~provin9' int.e.rcom1.~r;tj,on agreements, at th~ time of c:r;filation.

• • .. ,.,... ,-~ ,~\ oN.... " I"'IQt 8.~'Olv AS "'he
AgreemE!nt wc.e beyonc! th. approval ::ft:.aqe:s ~md in1:o pl!.!Ol'III.!lUL!. I.

Aer:oJ:'t:t1ni 1.0 !3-ell Atla.ntic, it seeks rel.iof fo!' broaoh of the

Agreement. Furthermore, B~ll Atlan~i= conten~. that 1t .ee~9

a


