07/08/88 16:17 FAX ‘ LA
—_— — o1l
67/01/98  14:35 T 703 389 2108 CLERK USDC @o11

+o the Telasommunications Act withatanding ths party’a relimnce
on 20 U.S.C. §§ 1331, 1337, 2201, and 2202); see also GIF Nozgh

v. strand, No. $:97-CV-01, 1597 WL 811422, at *¢ (W.D. Mich,
Junc 2, 1997) (zafusing te assert juxisdictien under § 1331); GIE
Norlhwest. ITnc. v. Nelson, 969 r, supp. 654, 656 (W.D. Wash,
1987} (findlay that under § 252 the distriat court lacked
jurisdiction regarding objsctions to ma agresment submittaed to a
shate commission and that § 1331 was inapplicabla).

Undaxr § 252, jurisdiction exists when: 1) the claim xegards
& state commission detarmination; 2) the claimant is an aggrieved
party; and 3) the claimant sesks raview of whether a statement or
an agreement hetween an lnterconnecting sexrvice provider and
local exchange carrier satjsfies reguirements of sections 251 and
252. Ipdimna Bell, 30 F. Bupp.2d at 1103.

In Indiana Bell, the distriet court held that it lacked
jurisdiction to review counterclaimg cencexaning Lhe
interpretation of negotiated agreement terms because thay had not
been raisad betore the state commission, Pursuvant to § 252(e) (6)
of the Ret, the plaintiff sought zeview of several of the state
commission’s’arbitration detezminstions. g, at 1102. Durinq
the same time, a disagreemsnt arése regarding the interpretation
of various terms; which had previously besn negotiated and agrecd
upon by ;ne parties, Id. Despite ths fect that the parties

conld have rctuzned to the state commission and tho parties had
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an arbitration clouse in the agresment, the defendant filed a
counterelaim seeking a declaratory ruling that ite Iinterpretation
of those terms woa correct. Id.

The plaintiff argued that & 252(e) (6] did not apply because
the claims did not regard az “determination” made by the
commission. Id. at 1103. Defendant contended that tho
commission’s approval of the parties’ agreemant, whish included
approving of the centract lanyuage at issue, constituted a
“determination” undor thas gection. Jd, Plaintiff counltered that
approving negotister dentract language was not a determination as
the Act mandated that the commission approve negotisted contract
tazms Lif Lhey complied with a spocific statutory raquirement.
1d.

While acknowledging that the commigsion made « dstérmination
when 1t approvad ths sgreement and thus brought the
jurisdictional analysir under § 252, the Ipdiane Bell court
explicitly found that the proper interpretation ¢f the negotisted
terms had not been delerminad by thc commission. Jd. at 1104,

I support of its decisien, tha ocourt noted that the goal af the
Aat was to permit Llie state commiasion to make the first
determination of issuvas prior to any Judicial review. Id. Other
district courts have alsoc noted that the statutory schocme of the
Telecommunications Aot does not permit judicial review of

dizputes arising out of interconnection agreements not previously
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subject to action by a state commission. Sce, e.g., ALET

nicatiang Ohio, 29 F. Supp.4d at A56~57 (holding that the
district court lacked subjecl matter jurisdiction under the
Pelecemmuniocations Act whare there wags 5o dotermination of the
issue by the stute commission); gee alsa ALST Communications of
Illinpis, 1998 WL 525437, at vé~5,

Tn ALET Communicaticng of Lllineis, tha court noted that tha
state commission made s “determination” regarding negotiated
conhreagt Lerms when it approved ths agreemsnt. Id. Thus,
scction 232 govexned the court’s jurisdictlonal analysis.
However, the court stated that Lhe commisgion did not'make a
determination regarding the intarpretation of the agrecment

_ tgrms. 48. Thus, as to interpretation, tha courl lacked subiect
matter jurisdictlon., Jd. at *S.

Several parties throughout the countzy have litigated the
isgsue of whether.calls to ISEs require reciprocal vompenssiion.
Repeatedly, those cases hava Iirst been prssented to the
governing state commissions. Seg, e.¢.. n 11, Nees. 88-
3150, 98-3332, 98~4080 (/* Cir. Junue 18, 1999)¥ D8 West
Communicatigns, Inc. y. WorldGom Tach., Ing., 31 P. Bupp.2d 819
{D. Or. 1998), U4 Wesf commigications. Inc, v. MES Iptaeleget.
4sn¢., Wo., C97-222WD, 1998 WL 350588 (W.D. Wash. Jan, 7, 1938). In
fact, in enother casve, Boll Atlantic presented the identical

lessuc cuncerning ISPs snd reciprocal compensation to the Virginia
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Cass No. PUCS70069 (Va. State Corp. Comm’'n Oct. 24, 1937) (finding
that ISP3 are included for reciproceal compensation).

In this case, Bell Atlantic seeks to determine whethsr ISps
constitute reciprocal compensation under the terms of the
parties’ Agresment. Although this dispute does not involve terms
arpitraled before the Virginis Commivaion, the Virginia
Commizsion did make a determinatlon regarding the agresment when
it was approved. Thus, the Ceurt finds that § 252 appliax.
Howevar, the Virglnia Commission did nol make a determination
regarding the interpretation of tha claima, This Court finds
thal the Telscommunications Act was designed to aliow the state
commigsion to meke the first determination. Sae Indlapz Bell, 30
F. Supp.2d at 1104, Circumventing thae state commission’'s initial
review undarminess the review procesa established by Congress in
the Telecommunications Act. For thosc reasons, the Court holds
Thel it lucks subject matter Jurisdiction over this dispute until
the Virginia Commizsion makes an initial detarmination.

C. The Agraesment and Jurisdictiocn

The parties furlher disputc whather the Agresmant
spacifically provides for judiclal review of disputes. Section
29.3 of the NAgreement states:

Dispute Resolution. Any diaspute between the Parties
regarding the interpretation ax enforgsment of this

13
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Agreement or any of its tarms shall be addressyed by good
faith negetiation between the Parties, in the first
instance, Should such negotiationk fail to resalve the
dispute in a reascnable time, gikher Parfy may dnitliate an

riate actieo n -
coppelent durisdiction.

(Emphesis added). Based on this language, Tell Allantic contends
that the parties bargained for judiclal review of this disputs.?
However, this Cotrt finds that the parties cannot contract %oz
judicial review in dirsecl contravention to the Telgcommunications
Act. Accord pT&T Commynications of Ohis, 29 F. Supp.2d at 856~57
{finding that the Caurt lacked jurisdiction to decide counts not
prosanted Lo the state commigsian degpite partiesz’ oontractual
disputa rescluticn provision in the Tnterconnection Agresﬁcnt).
Thus, as this Couzri presently lacks qurisdiction, 8ell Rtlautic
hzs not iniliated an action 4in a Farum ¢l “gompatent
iurisdiction” as indicuted in the Agresment.

As this Court lacks jurisdierion, it is net neocessary Lo

address Defendant’s alterngtive grounds for dismigsal nor

Plaintiff’'s Mollen for Partial Summary Judyment.

‘alternatively, WorldCom contends that the presenl dispute
i3 a billing dispute governed by saction 25.8 of the Agreement,
which requires that the parties follow certaln proceduras,
including arbitration.
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Concluslon
For the rsasong stated above, Defundant’s Motion to Dismiss
is GRANTED, Plointif#’'s Motion for Partial Summery Judgment is
DENIkD, AS MOOT,

ENTERED this _é_f dey of July, 1998.

ergld Bruce Taua,
Uniked Statea District Judge

Alexandria, Virginia
7/1/99
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GTE ANALYSIS

GTE Reconciliation

TOTAL OWED GTE | 77,230.09 I

Page 1

TOTAL DUE COX

OWED TO GTE OWED TO COX
Bill No. Bill No. Bill No.

DATE E36 HBA-4679 110 E36 HBA-4773 109 E36 HBN-9816 107 Invoice No. Amount
May-08 71899004-D-98135 49,204.59
Jun-98 71899004-D-98166 61,511.10

Jul-98 71899004-D-98196 61,945.31
Aug-98 71899004-D-98227 73,612.056
Sep-98 71899004-D-98258 64,117.59
Oct-98 71899004-D-98288 53,062.54
Nov-98 71899004-D-98319 60,619.91
Dec-98 71899004-D-98349 63,456.47
Jan-99 71899004-D-99015 99,742.36
Feb-99 71898004-D-99046 120,852.34
Mar-99 71899004-D-99074 119,831.18
Apr-99 71899004-D-99105 117,106.79
May-99 71899004-D-99135 112,906.52
Jun-89 - 71899004-D-99166 120,578.41

07/02/1999 95.00 9,770.08 1,204.46 71899004-D-99196 113,932.47
08/02/1999 484,72 8,684.03 4,451.35 71899004-D-99227 125,568.41
09/02/1999 904.95 10,483.58 3,335.75 71899004-D-99258 134,769.46
10/02/1999 454.97 10,245.72 2,990.82 71899004-D-99288 122,024.28
11/02/1999 1,627.09 11,976.91 438.52 71899004-D-99319 137,456.59
12/02/1999 815.54 7,315.73 67.18 71899004-D-99349 139,401.70
01/02/2000- (144.96) 6,986.71 (4,958.06) 71899004-D-00015 141,189.05
TOTAL 4,237.31 65,462.76 7,530.02

2,092,889.12

02/09/2000 8:40 AM



CERTIFICATE OF SERVICE

I, Vicki Lynne Lyttle, hereby certify that on this 5th day of April, 2000, I caused copies
of the foregoing “Comments of Cox Communications, Inc.” to be served upon the parties listed
below via regular mail:

Virginia State Corporation Commission

1300 East Main Street ITS

Richmond, VA 23219 1231 20th Street, NW
Washington, DC 20036

Louis R. Monacell, Esquire

Robert M. Gillespie, Esquire Richard D. Gary, Esquire
Christian & Barton, L.L.P. Hunton & Williams

909 East Main Street, Suite 1200 Riverfront Plaza, East Tower
Richmond, VA 23219-3095 951 East Byrd Street

Richmond, VA 23219-4074
Warner F. Brundage, Jr., Esquire

Bell Atlantic - Virginia, Inc. Wilma R. McCarey, Esquire
600 East Main Street AT&T Communications of Virginia, Inc.
11th Floor 3033 Chain Bridge Road
Richmond, VA 23219 Oakton, VA 22185
Stephen C. Spencer Eric M. Page, Esquire
GTE South Incorporated LeClair Ryan, P.C.
Three James Center 4201 Dominion Blvd., Suite 200
Suite 1200 Glen Allen, VA 23060
1051 East Cary Street
Richmond, VA 23219 John F. Dudley, Esquire

Senior Assistant Attorney General
*Janice M. Myles Division of Consumer Counsel
Common Carrier Bureau Office of Attorney General
Federal Communications Commission 900 East Main Street, 2nd Floor
445 12th Street, SW, Room 5-C327 Richmond, VA 23219
TW-A325

Washington, DC 20554

Vicki Lynne Lyttle

* Denotes Hand Delivery




