Before the

Federal Communications Commission
Washington, DC

£ COPY ORIGINAL
In the Matter of W L
)
Amendment of Section 202(b), ) MM Docket No. 00-12
Table of Allotments, ) RM-9706
FM Broadcast Stations )
(West Rutland, VT) )

To: Chief, Allocations Branch

REPLY C

The Great Casco Bay Wireless Talking Machine Limited Liability Company ("Great
Casco"), by its attorney, hereby submits its Reply Comments in response to the "Opposition to
Proposed Rulemaking and Order to Show Cause" ("Opposition") filed on March 23, 2000 by
Brian Dodge and WRUT, Inc.! With respect thereto, the following is stated:

As indicated previously, although by Report and Order adopted on October 12, 1990, 5
FCC Rcd 5886 (Policy and Rules 1990), Channel 292A at West Rutland, Vermont was upgraded
from Channel 298A to Channel 298C3, no implemention the upgrade of the channel ever has

occurred. First, the upgrade in the Report and Order was subject to the following condition:

1

Pursuant to Section 1.420 of the Commission’s Rules and paragraph 9 of the
NPRM, all parties filing comments were required to serve undersigned counsel, who serves as
the Petitioner’s counsel. While on March 22, 2000, Brian Dodge contacted undersigned
counsel and indicated that an extension of time to respond was going to be filed, undersigned
counsel at no time has been (1) served with a copy of any request for an extension of time; and
(2) served with the Opposition that apparently was filed with the FCC. As such, it was an ex
parte communication in violation of Section 1.1206(a) of the Rules, is contrary to Section
1.420(a) of the Commission’s rules, and must be stricken. Prescott Valley, AZ, 6 FCC Rcd
2037 n.2 (Allocations Branch 1991). Nevertheless, this Reply is being filed in response to the

Comments.
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Within 90 days of the effective date of this Order, the permittee shall file with the

Commission a minor change application for construction permit (Form 301),

specifying the new facility.
(Id. at § 4). That condition was not complied with. Although the Report and Order became
effective on November 26, 1990, an application specifying operation on Channel 298C3 at West
Rutland. Vermont was not filed until August 3, 1991. Moreover, once filed, the application was
not dutifully persecuted. The application ultimately was dismissed for failure to prosecute, on
December 11, 1991, and the dismissal of that application became final on January 10, 1992.
Finally, no subsequent attempt to comply with the Commission’s rules ever occurred, insofar as
no new Class C3 application, to replace the one that was dismissed by the Commission in 1991,
ever was filed by the permittee.’

WRUT and Dodge claim that C3 proposal is not abandoned, and suggests that WRUT has
not been implemented due to Dodge’s many "auto accidents" and his lack of understanding of the
new rules. Opposition at 2. They also state that the channel should not be downgraded because
coverage of the area is difficult because of the mountainous terrain. Opposition at 2-3. Although
WRUT and Dodge requested ten days within which to submit "maps and other amendment,"
substantiating these claims, no such maps or amendments have been served on counsel, or

apparently filed with the FCC.?

The WRUT/Dodge claims are totally unsubstantiated. No evidence is provided of the

2

The permittee’s underlying Class A permit also was canceled on April 13, 1993.
That cancellation is currently on appeal. The permittee subsequently attempted to downgrade
its facility, and to commence operations as a Class A facility. Program Test Authority to
operate that Class A facility was denied. NPRM at { 3.

* There is no record of any such filing in the FCC’s Electronic Comment Filing System.
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"auto accidents” or the impact it would have had on WRUT’s hiring an engineer at some point
during the past eight years and filing a Class C3 application during that time.* Moreover, the
inference that the accidents have incapacitated him in the manner described such that he is unable
to respond to Commission inquiries, and his admission that he is unable even understand FCC
rules (Opposition at 2) calls into question whether he remain competent or qualified to remain an
FCC licensee. In any event, due to the lack of facts or documentation to back up their assertions
that has been filed with the Commission, no "substantial or material question of fact" has been
raised which rebuts the facts already presented to the FCC. The fact of the matter is that valuable
spectrum has remain fallow and unused due to WRUT’s failure to use Channel 298C3. Other uses
exist for the frequency, such as the one suggested in the NPRM, namely permitting WTHT to
increase power to a full 100 kW. WRUT has had over eight years to utilize its rulemaking grant
and at least astempt to upgrade its service. Its failure to do so rightfully should resuit in WRUT’s
forfeiture of its rights to the unused and unapplied for Class C3 frequency class.

In short, Great Casco continues to support the grant of this rulemaking request. WRUT’s
Comments must be stricken due to Brian Dodge’s failure to comply with Commission rules
concerning service of the document which, in this case, has resulted in the necessity for filing a
reply beyond &e normal pleading cycle. Moreover, the utter lack of factual or equitable
justifications to explain his many years of lack of action should serve as not excuse for the

continued reservation of a valuable Class C3 frequency for use by WRUT, when other uses for

* 1t should be noted that excuse is similar to the one raised by Dodge in earlier requests to
the FCC. See Attachment 1. In his earlier appeal to the FCC on May 12, 1993, he reported he
had been in two auto accidents which had debilitated him. According to his latest comments, he
had been “in no less than ten auto accidents with multiple injury’s [sic].”
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the frequency readily exist.

WHEREFORE, it is respectfully requested that these Reply Comments be accepted.

The Law Office of Dan J. Alpert
2120 N. 21" Rd.

Arlington, VA 22201

(703) 243-8690

April 12, 1999

Respectfully submitted,

GREAT CASCO BAY WIRELESS

Its Attorney
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CERTIFICATE OF SERVICE

I, Dan J. Alpert, hereby certify that a copy of the foregoing document was served on April
12, 2000 on the following parties by First Class Mail:

Brian Dodge

WRUT, Inc.

P.O. Box 2401

W. Brattleboro, VT 05301




