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Federal Communications Commission

Washington, D.C. 20554

February 18, 2000

Arthur Lovell, Chairman
Leisure World Community Council
3701 Rossmoor Boulevard
Silver Spring, MD 20906

Dear Chairman Lovell:

Senator Mikulski has forwarded to the Commission your letter on behalf of the Leisure
World Community Council (the "Council"). In your letter, you state that the Commission should
not adopt rules in WT Docket No. 99-217 and CC Docket No. 96-98 to require building owners
who allow any telecommunications carrier access to facilities that they control to make
comparable access available to other carriers on a nondiscriminatory basis. In particular, you
state that such rules may interfere with the ability of the Council to ensure a private and secure
environment for the Leisure World community. 1.10reover, you believe that such rules are
unnecessary where a residential community is owned and managed by its residents. as is the case
with Leisure World, rather than by a non-resident landlord.

The Commission sought comment on this matter in FCC 99-141. released on July 7,
1999. This item represents another step in the Commission's ongoing efforts to foster
competition in local telecommunications markets pursuant to Congress' directive in the
Telecommunications Act of 1996. These efforts are intended to bring the benefits of
competition. choice, and advanced services to all consumers of telecommunications. including
both businesses and residential customers. regardless of where they live or whether they own or
rent their premises. In particular, this item addresses issues that bear specifically on the
availability of facilities-based telecommunications competition to customers in multiple tenant
environments, including, for example. apartment buildings, office buildings. office parks,
shopping centers, and manufactured housing communities. The item also explores the effect of
State and local rights-of-way and taxation policies on telecommunications competition.

The purpose ofthis item is to explore broadly what actions the Commission can and
should take to promote facilities-based competition to the incumbent local exchange carriers.
Thus. the item seeks comment on a wide range of potential Commission actions. in most
instances without reaching tentative conclusions. In particular. among other things. the item
neutrally seeks comment on the legal and policy issues raised by a possible requirement that
building owners, who allow any tclecommunicnions carrier access to facilities that they control.
make comparable access available to other carriers on a nondiscriminatory basis. These issues
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Arthur Lovell

are addressed in Leisure World's comments.

Your letter has been placed in the record of this proceeding and will be given every
consideration by the Commission. Thank you for your interest in this proceeding.

Sincerely,

tie "() L­t _~A1 :::~~.
Jef ey ~teinberg
Deputy Chief, Commercial Wireless Division
Wireless Telecommunications Bureau

cc: The Honorable Barbara A. Mikulski
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tinitrd ~mtr.s ~rnat[
WASHINGTON, DC 20510-2003

January 19, 2000

Ms. Sheryl Wilkerson
Director
Communications Commission
Office of Legis. & Intergovernmental Affs.
445 12th Street, S.w.
Room 8-C453
wasHington, D.C. 20554

Dear Ms. Wilkerson:

SUITE 709

HART SENATE OR:ICE BUIlDING
WASHINGTON, DC 20510

12021 224-4~
rocr.(202)224-5223

I am writing to request your consideration of the attached
correspondence from the Leisure World of Maryland Corporation.
Please respond directly to the Leisure World of Maryland
Corporation and send a copy to Brian Ta~ of my staff. If you
have any questions, please call Brian Tate at (202) 224-4654.

Thank you for your assistance.

Sincerely,

~d.
Barbara A. Mikulski
United States Senator

BAM:bct
Enclosure

SUITE 253
WORLD TRADE CENTER

BALTIMORE, MD 21202-3041
(410) 962-4510

SUITE 202
60 WEST STREET

ANNAPOLIS, MD 21401-1933
(410) 263-1805

SUITE 406
6404 IVY LANE

GREENBELT, MD 20770
(301) 345-5517

Norld Wide Web Home Paga:
htlp:/!mikulski.!utnale.goy/

94 WEST WASHINGTON STREET
HAGERSTOWN, MD 21740-4804

(301) 797-2826

SUITE 1, BLDG. B
1201 PEMBERTON DRIVE
SALISBURY, MD 21801

(410) 546-7711



Lei~ure World of Maryland Corporation
370J Rossmoor Boulevard· Silver Spring. Maryland 20906

Senator Barbara A. Mikulski
709 Hart Senate Office Bldg.
Washington DC20510

Dear Senator Mikulski:

August 27, 1999

(301) J98-1()()()

We seek your support in our opposition to any action by the Federal Communication Commission which would
require forced entry on our properties by telecommunications providers for the purpose of installing wiring and
equipment at their option, even though such entry is against our desire. This proposal is now being considered
by the FCC in a recent inquiry in its Docket No. 96-98, a copy ofwhich is attached for your convenience.

As you can see from the comments we filed with the FCC, Leisure World is a gated, restricted access
community created for individuals 55 years old or more. We have some 6800 residents, mostly retired, who are
organized into some 22 condominium associations, and a cooperative housing associa~on, composing a total of
4600 dwelling units, both high rise and low rise buildings. There organizations which are self-governing, also
have beneficial ownership in common properties such as a medical center, golfcourse, restaurants, etc.

A principal objective ofrestricting access to our community is not only to protect our residents, all of whom
have chosen to live in a secure environment, but also to insulate them from unwanted intrusion by persons not
invited into the community, such as solicitors desiring to sell services and goods.

Insofar as concerns telecommunication, should a group desire to contract for service, there is no prohibition to
doing so through their elected representatives. This has been our practice, and will continue to be so. However,
we do not wish to have our community invaded by unwanted and uninvited concerns, in a manner not consistent
with traditional competition. We stress that we are unlike other communities which are owned and managed by
non residents, whose interest may diverge from those of the residents, and where forced access may possibly be
beneficial to the residents.

In view ofour concerns, we believe this matter is of such significant risk to the Leisure World Community that
we consider it necessary to respectfully request the help ofyour office in opposing any rule which would
mandate forced enby privileges as contemplated by the FCC inquiry. Since the Leisure World Community is
self-governing and managed by the elected representatives of the owners we believe there should be no
restrictions on our rights to contract for services in the manner we feel most beneficial to our residents,
including contractual services on an exclusive basis ifsuch is their determination.

If your office needs any additional information regarding this issue, please contact Robert Sullivan, General
Manager (301)598-1000.

Stc~relY yours,t,l
I ~. .

C--{~ G-~
Arthur Lovell, Chamnan
Leisure World Community Council

Attachments: FCC Inquiry
Comments



Federal Communications Commission FCC "·141

Before1be
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Washington, D.C. Z0554

Wf Docket No. 99-217

)

)

CC Docket No. 96-98

)

)
)
)
)
)
)

)
)

Promotion ofCompetitive NetWorb
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Implementation of the Local Competition
Provisions in the Telecommunications Act
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In the Matter of
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)
)
)
)
)
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International. IDe. Petition for Rulemaking to )
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) .

Cellular Telecommunications IndustJy
Association Petition Ii Rule Making and
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Federal Communications Commission FCC 99-141

rights-of-way and taxation of telecommunications providers and services may be affecting competition.
While focusing on these particular issues in this proceeding, we donot mean to imply that we vie~ these
issues as the principal impediments to facilities-based competition in local telecommunications marlcets.
Rather, our consideration of these issues here is part ofour ongoing effort to examine various possible
impediments to such competition that come to our attention.

2. In the Telecommunications Act of 1996: Congress sought "to provide for a prtH:ompetitivc,
de-regulatory national policy framework designed to accelerate rapidly private sector deployment of
advanced telecommunications and information technolOgies and services to all Americans by opening all
telecommunications marlcets to competition.,,2 In particular, among other things, Congress sought to

open the traditionally monopolistic local exchange and exchange access telecommunications marlcets to
competitive entry.J Competition in the local exchange martet is desirable DOt only because of the
benefits competition will bring to consumen of local services, but also becaose competition win
eventually eliminate the incumbent LEes' control of bottleneck local facilities and thereby pennit freer
competition in other telecommunications services that most interconnect with the local exchange!

3. Moreover, competition to the incumbent LEes will not be limited to traditional, voice-grade
telephone service. To the contnuy, consumers are increasingly demanding high-speed data services and
other advanced features in order to enhance their ability to access the vast amounts of information,
electronic commerce, and entertainment that are rapidly becoming available through the Internet and

Telecommunications Act of 1996. Pub. L. No. 104-104. 110 Stat. 56.c~£iedat 47 U.S.C. §§
seq. (1996 Act). The 1996 Act amended the Communications Act of 1934 (the ·Communications Ac
-Act·).

s. Conf. Rep. No. 104-230. 104th Cong •• 2d sess. at 1 (1996) (1996 Conference Report). See
mplementation of the Local Competition Provisions in the Telecommunications Act of 1996, CC

No. 96-98. First Report and Order. 11 FCC Red. 15499, 15505 ! 1 (1996) (noting that the 1996
undamentally change(d] telecommunications regulation- by replacing protection of monopolies wi
"agement of efficient competition) (Local Competition First Report and Order). aEE'd in part an
!d in part sub nom. Competitive Teleconmunications Ass'n v. FCC. 117 F.3d 1068 (8th Cir. 1997),
in part and vacated in part sub nom. :Iowa Utils. Bd. v. FCC, 120 F.3d 753 (8th Cir." 1997). aEE
°t. rev'd in part. and remanded sub name AT&T Corp. v. :Iowa Utils. Bel•• 119 S.Ct. 721 (1999)
Utilities Board). Order on Reconsideration. 11 FCC Red. 13042 (1996). Second Order on
dderation. 11 FCC Red. 19738 (1996). Third Order on Reconsideration and ~rther Notice oE
;ed RulemaJcing, 12 FCC Red. 12460 (1997), appeals docketed. Second Further Notice of Proposed
lking, FCC 99-70 (re!. Apr .16, 1999) (UNE Further NPRH) . "

See Local Coupetition First Report and Order, 11 FCC Red. at 15505-06. ! 3. Thus. in sectioJ
: the Communications Act. Congress imposed special duties on LEes and incumbent LEes to take
~, including making their facilities and services available to ~ampetitors on reasonable terms
muld promote competition. 47 U.S.C. § 251. In section 271. ~ongress required the former Bell
:ing companies to meet a competitive checklist, and to demonstrate either the existence of
.ties-based competition in the local exchange or the absence of a request for access and
:onnection to provide local exchange service. before they are allowed to provide in-region
ATA service. 47 U.S.C. § 271 •

.Local Competilion Fint Report ond Ortkr, 11 FCC Red. at 15506,14.
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packaging, and pricing.II

FCC 99-141

5. Because of the unique benefits that facilities-based competition can confer upon the public,
we seek to eliminate barriers to the development ofcompetitive netwOlb. Although faciJities-based
local competition in this countly is still in its incipient stages, there is reason to believe that such
competition on a broad basis is both technically and economically feasible. As discussed below, the
prospects for facilities-based ~ompetition in the near lenD me especially great from providers that can
avoid the need to duplicate the incumbent LECs' costly wireline networks, either by using wireless
technology or by using existing facilities to customer locations.a .

6. We also believe it is important to bring the benefits ofcompetition, choice, and advanced
services to all consumers of telecommunicatio~including both businesses and residential customers,
regardless of where they live or whether they own or rent their premises. In the 1996 Act, Congaas
emphasized its intent to bring these benefits "to all Americans.·1J

To the extent that any class of .
consumers is unnecessarily disabled from choosing among competing telecommunications service

. providers, the achievement of this Congressional goal is placed in jeopardy. Moreover, the fullest
benefits ofcompetition, including the widespread availability of advanced and innovative services at
reasonable prices, cannot be achieved unless the incumbent carriers are. to the extent feasible, subject to
competition in all sectors of their markets.

7. We begin this item with a brief background section discussing the current status of faciJities­
based competition and reviewing certain actions we have taken or are taking to promote this fonn of
competition. Following that, we address problems of access to multiple tenant environments, such as
apartment and office buildings. office puts. shopping centers, and maoufaetwed hoUSing connnunities.
SpecificaUy, we initiate a notice of proposed rulemaking regarding: section 224 of the Communications
Aet

M
and its application to riser conduit and privately granted rights-of-way in multiple tenant

environments that utilities "own or control;" Section 2Sl'su unbundled access~ments in the context
of riser cable or wiring that the incumbent LEe owns or controls in these environments; and certain other
issues related to facilitating competitive access to these locations. Next. we initiate a DOtice of inquiry
concerning: reasonable and nondiscriminatory State and local public rights-of-way and tax policies and
their relationship to facilities-based competition; and other means of promoting the. development of
competitive facilities-based networks.

'paras. 20-23, infra.

.para. 19, infra.

~ 1996 Act, § 706(a); 1996 Conference Report at 1.

U.S.C. § 224.

u.s.c. § 251.

5
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10. Both before and since the 1996 Act. we have also taken several actions that specifically
promote the ability of service providers using wireless technology to compete with the incumbent LECs.
Thus, we have made spectrum in several~ bands available in a fonn that is usable for offerings
that can compete with wireline local service, we have pennitted new partnering arrangements between
Instructional Television FIXed Service (ITFS) and Multichannel Multipoint Distribution Service
(MMDS) licensees to offer two-way serviCCSya and we have inaeased CMRS licensees' flexibility to use

. spectrum for competitive purposes by allowing them to offer fixed services on a ~primaJy basis with
mobile services.

2I
We have also made spt:CIrUID more usable. and promoted opportunities for additional

competitors, by permitting licensees in many services to transfer portions of their spectrum
authorizations to other parties, with Commission approval, by partitioning their service aJeaS and
disaggregating their spectmm.22 In addition, even before we were granted broadly applicable forbearance

IIIlications Services Alliance's Petition for Forbearance For Broadband Personal Communications Services, wr Docket No. 98­
emorandum Opinion and Ortkr and Notice ofProposed RulemoJcing, FCC 98-134, fl55-88 (reI. July 2, 1998) (PCIA
:rance Order) (forbearing from applying to CMRS providers certain international tariffmg requirements and certain provisions 0

ephone Operator Consumer Services Improvement Act), ncon. pending; Hyperion Telecommunications, Inc., Petition Requestil
ranee, Memorandum Opinion ond Order and Notice ofProposed Rulemaldng, 12 FCC Rcd. 8596 (1997) (forbearing from
Ig tariffmg requirements to providers of interstate exchange access services other than incumbent LEes).

, e.g.• Amendment of the Commission's Rules to Establish New Personal Conununieations Services, GEN Docket No. ~314,
rReport ond Order, 8 FCC Red. noo (1993), modified on recon., 9 FCC Red. 4957 (1994); Amendment of Part 90 of the
ission's Rules to Facilitate Future Development of
ystems in the 800 MHz Frequency Band, PR Docket No. 93-144, First Report and Order. Eighth Report ond Order. and Second
rNotice ofProposed Rule Malcing, 11 FCC Red. 1463 (1995); Amendment of Part 90 of the Commission's Rules to Facilitate
Development of SMR Systems in the 800 MHz Frequency Band, PR Docket No. 93-144, Second Report and Order, 12 FCC Ra
(1997) (800 MHz Second Report and Order); Rulemaking to Amend Parts 1.2, 21, and 25 of the Commission's Rules to
gnate the 27.5-29.5 GHz Frequency Band, To Reallocate the 29.5-30.0 GHz Frequency Band, To Establish Rules and Policies fo
~ultipointDistribution Service And for FIXed Satellite Services, CC Docket No. 92-297. First Reportand Order and Fourth
ofPrpposed RulemoJcing, ) I FCC Red. 19005 (1996); Rulemaking to Amend Parts 1,2, 21, and 2S Of the ComQlission's Rules t
gnate The 27.5-29.5 GHz Frequency Band, To Reallocate the 29.5-30.0 GHz Frequency Band, To Establish Rules and Policies f(
~u)tipoint Distribution Service And for FIXed Satellite Services, CC Docket No. 92-297. Second Report and Ortkr, Order on
:ideration. and Fifth Notice ofProposed RuIemaking, 12 FCC Red. 12545 (1997) (LMDS Second Reportond Order); Amendmer.
:::ommission's Rules Regarding the 37.0-38.6 and 38.6-40.0 GHz Bands. ET Docket No. 9S-)83, Report ond Order and Second
ofProposed Rulemalcing, 12 FCC Red. 18600 (1997) (39 GHz Report and Order and Second NPRM).

lendment ofParts 1,21. and 74 to Enable MUltipoint Distribution Service and Instructional Television FIXed Service Licensees t·
~ in FIXed Two-Way Transmission, MM Docket No. 97-217, Report and Order, 13 FCC Red. 19112 (1998), petitionsfor recon.
g.

lendment of the Commission's Rules To Permit Flexible Service Offerings in the Commercial Mobile Radio Services, WT Dock·
-6. First Repol1 and Order and Further Notice ofProposed Rule Making, 11 FCC Red. 8965 (1996). .

!. e.g.• Geographic Partitioning and Spectrum Disaggregation by Commercial Mobile Radio Services Licensees, wr Docket No.

7
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public utilities within their utility service territories, wireJine competitive LEes. and satellite-based
service providers." We note thatCon~ apparently contemplated this variety when it included
provisions in the 1996 Act to promote competition to the incumbent LEes from entities that have not
traditionally offered telecommunications services.JZ

13. While we are encouraged by certain progress that has been made toward local competition.
however. we recognize that these initial steps have thus far had little practical impact in terms of
providing most customers with choices of service providers or reducing the incumbent LECs' market
power. We are also concerned that the growth ofcompetition has been uneven and appears to be directly
benefitting only certain classes of telecommunications service users. for example, business customers in
more urbanized areas.JJ The substitution ofCMRS for wireline local exchange service similarly appears
at present to be only a limited phenomenon." In the Section 706 Report. we emphasized that, despite our
finding of reasonable and timely deployment of advanced telecommunications capability. we would
continue to monitor closely the deployment of broadband capability by providers using all technologies.JS

We believe that a similar posture'of vigilance. and of readiness to take action where necessary to remove
barriers to competition. is appropriate with respect to the local telecommunications marlcet generally.

14. COnsistent with this view. we are considering issues relevant to the development of local
competition in several ongoing proceedings. One major set of issues centers around ensuring that
Federal and State universal service support is provided in a manner that'does not impede the ability of
competitive telecommunications carriers to seek customers. especially in roral areas. For example. the
provision of implicit universal serVice support through geographically averaged incumbent LEe rates
artificially lowers the revenues available to competitors who might seek to serve rural areas. 'and thereby'
discourages them from serving these areas. We are currently in the process oftransitioning from implicit
to explicit high cost universal service support." We have also sought comment on the types of services

~clion 706 Repon. 14 FCC Red. 1112426-30.tI S4-61.

!. e.g.• 47 U.S.C. § 621(b)(3) (limiting authority of local franchising authorities to reach or limit the provision of.
:nmunications services by cable operators or their affiliates); IS U.S.C. § 79z-Sc (authorizing Commission to exempt providers 01

nmunications and information services from certain requirements of the Public Utility Holding Company Act of 1935).

te CCB LoaJl Co~tiIionRepon 1112, S, 6.

e Application of BellSouth Corporation. et aL Pursuant to Section 271 of the Communications Act of 1934. as amended. To
Ie In-Region. InterLATA Services in Louisiana. CC Docket No. 97-231.Memo~ Opinion and Order. 13 FCC Red. 6245,
'73 (1998); Application of BellSouth Corporation. BellSouth Telecommunications. Inc.• and BellSouth Long Distance. Inc. for
ion onn-Region. InterLATA Services in Louisiana, CC Docket No. 98-121. Memorandum Opinion and Order. FCC 98-271. '12:
let. 13, 1998) (holding that BeIlSouth had not shown that "broadband PCS service currently competes with the wireline telephone
~ge service offered by BeIlSouth in Louisiana").

'eClion 706 Report. 14 FCC Red. at 2402.,' 8.

e Federal-State Joint Board on Universal Service. Report and Order, 12 FCC Red. 8776. 8801 (1997), as corrected by Errata. CC

9
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access to unbundled network elements." We also determined that a carrier may proVide telephone
service entirely through the use of leased elements of an incumbent's networlc.4S We believe that these
decisions promote competition by increasing a competitor's options for obtaining the facilities that it

needs to provide service under reasonable and nondiscriminatory rates, terms, and conditions. At the
same time, however, these rules in combination arguably reduce the incentives for competitors to make
the investments and take the otbec business risks. necessary to provide service using their own facilities.
Although we do not address this issue here, it is one that we must continue to consider in our ongoing
review of how our rules impact the development of competition.

17. In this proceeding, we seek comment and make inquiry in several~ areas relating to
the development of competitive networks. SPecifically, in a notice of proposed rulemaking, we make
proposals and seek comment on issues relating to competitive providers' access to multiple tenant
environments, and in a notice of inquiry we explore issues related to access to public rights-of-way and
State and local taxation. This effort is complementary to our past actions and other ongoing proceedings
descnOed above.

m. DISCUSSION

A. The Competidye Network:; of the Future.

18. 1be most immediate beneficial effect of the introduction ofcompetition into local
telecommunications markets, even on a SIDaij scale, is to make competitive alternatives available to
individual subscribers. & noted above, this goal can be achieved in a number ofways: through resale,
leasing of unbundled networic elements, or use of a new entrant's own facilities. To date, our efforts to
facilitate local competition have generally encompassed all three of these means ofentry, both separately
and in combination.- These efforts have helped eliminate many of the economic inefficiencies that
previously characterized local telecommunications markets and have conttibuted to the early growth of
competition in those markets, and we intend to continue enforcing our rules and taking other necessary
actions to ensure that all three means of entry are available on economically efficient terms.47

Nonetheless, as discussed above, our broadly directed efforts to date have resulted in only relatively

:ill Competition First R~portand Order, 11 FCC Red. at 15816, ft 628-629; see also Iowa Utilities Board, 119 S.Ct. at 729-33
:ling Commission's authority to prescribe a pricing methodology).

:aJ Competition First Report and Order, 11 FCC Red. at 1566&-71, "328-340; see also Iowa Utilities Board, 119 S.Ct. at 736
ding this decision).

! Local Competition First Report and Order, 11 FCC Red. 15499; see also. e.g., "Conunon Carrier Bureau Seeks
tmendations on Commission Actions Critical to the Promotion of Efficient Local Exchange Competition," CCBPol 97-9, Public
• 12 FCC Red. 10343 (1997) (seeking comment generally on actions the Commission should take to promote rapid and efficient
Dto local exchange markets).

~, e.g.• UNE Further NPRM, FCC 99-70.
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the connection of every call through the incumbent LECs. Some industry observers believe that
competitive LEes today serve less than 3 percent of nationwide sWitched access lineS, and that only
about a quarter of these are served through the competitive LEe's own facilities.

54 Because incumbent
LEes still serve the vast majority ofcustomers and originate or terminate the vast majority of telephone
calls, most competing canien obtain interconnection to the public switched telephone network through
the incumbent LEes. Moreover. when two competitive carriers need to transmit calls between each
other. they frequently do so by interconnecting indirectly through the incumbent LEes. Thus. as a

. practicaJ matter. the incumbent LEes exert bottleneck control over interconnection. an essential input to
the carriage of telecommunications.

22. In order for competitive networks to develop. the incumbent LEes' bottleneck control over
interconnection must dissipate. As the market matures and the carriers providing services in competition
with the incumbent LEes' local exchange offerings grow. we believe these carriers may establish direct
routing arrangements with one another, fonning a network of networks around the current system. In
time, it is likely that the incumbent LEes will cease to be viewed as the presumptive primary providers
of interconnection. and indeed they will begin to seek interconnection and other arrangements with their
challengers. These circumstances would strengthen the case for substantial deregulation of the
incumbent LEes."

23. 'The current dependence of most carriers on the incumbent LEes for interconnection, and in
many instances for other inputs as well, may also be limiting the extent ofpublicly benefICial innovation
for two reasons. FII'St, the incumbent LECs' networks may be technically unable to support certain
innovative and advanced service offerings. Competitive networks may have the potential to bring these
benefits to American homes and businesses more quickly and more efficiently than can the ~isting
arrangements built around the incumbent LECs.54 More fundamentally, however. in the absence of
facilities-based competition the incumbents may lack incentives to rapidly develop and introduce
innovative products. Thus, the growth of competitive networks will not only lead to innovation by the
new competitors, but should also spur the incumbent providers to upgrade their systems and offer a
broader array of desired service options to meet customers' demands. For example, many observers
believe that tbe in~ction of fiber rings by CAPs in the 19805 was a central factor in causing the
incumbent LEes to adopt this network architecture.

~ CCB Competition Report at 19.

: do not here decide specifically what market conditions, or other factors, would establish grounds for any degree of deregulation
ample, even in a competitive market for interconnection, the incumbent LECs might exercise market power over termination that
necessitate some form of regulation. We simply observe that the case for substantial deregulation is stronger to the extent that tt
: for interconnection becomes competitive.

r example, undu some conditions wireless systems in the upper frequency bands, including 24 GHz, 39 GHz, and LMDS
1m, can be relatively easily used to provide high-speed data services at low cost and to bundle a variety of services into one
~ See Third CMRS Competition Report, Appendix Fat F-II to F-12.
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may in some circumstances require us to take proactive measures to relieve barriers to competition
created by third panies. In this item. we make proposals and seek comment on several possible actions,
and initiate an inquiry into other issues, all of which are related to achieving our procompetitive goals.

B. Amss to BundiDlS and RooDOJIS.

28. In this section, we address issues that bear sPecifically on the availability of facilities-based
telecommunications competition to customers in multiple tenant environments, including. for example,
apartment buildings (rental, condominium, or co-op). office buildings, office parlcs, shopping centers.
and manufactured housing communities. We begin with an overview of the problem of access to
multiple tenant environments generally. We then propose that, under section 224 of tile Communications
Act, utilities must permit access to rooftop and similar rights-of-way and riser conduit that they "own or
control" in multiple tenant environments, and we request comment on issues relating to the
implementation of this requirement, including the circumstances under which utility ownership or
control might be found to exist. We also ask whether we should require incumbent l.ECs to make
available unbundled access to riser cable and wiring that they control withiti multiple tenant
environments pursuant to section 251(c)(3) of the Act. Finally, we request comment on other building
access issues, including the legal and policy issues raised by a possible requirement that building owners
who allow any telecommunications carrier access to facilities that they control make comparable access
available to other carriers on a nondiscriminatory basis.

1. Overview.

29. Access by competing telecommunications service providers to customers in multiple tenant
environments is critical to the successful development of competition in local telecommunications
markets. As of 1990, approximately 28 percent of all housing units nationwide were located in multiple
dwelling units, and that percentage is likely growing." II;1 addition. many businesses, especially small
businesses, are located in multiple tenant environments. If a significant portion of these housing units
and businesses is not accessible to competing providers. that fact could seriously detract from local
competition in general and from the availability of competitive services to "all Americans.""

30. In order to serve customers in multiple tenant environments, telecommunications carriers
typically require a means of transporting signals across facilities located within the building or on the
landowner's premises to individual units. In the case of a reseUer, these signals are typically transported
across the underlying carriers facilities as part of the resale arrangement. Similarly, a carrier that utilizes
the incumbent LEes local loop and network interface device (NID) as unbundled network elements will

lecommunications Services Inside Wiring, CS Docket No. 95-184. Implementation of1be Cable Television Consumer ProtectiOi
)mpetition Act of 1992: Cable Home Wiring, MM Docket No. 92-260. Report anti Order and &cond FurtMr Notice ofPropose,
aking, 13 FCC Red. 3659 at 3679. , 36. 3TI8-82, " 258-271 (1997) (Inside Wiring Report and Order and Second Further NPRJ,
peirding, appeal docuted sub nom. Charter Communications, Inc. v. FCC, No. 97-4120 (8th Cir. 1997).

e Section 706 Repon, 14 FCC Red. at 2450-51... 104.
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incumbent LEC in Houston and Dallas, Texas, to establ~shdemarcation points." At the same time, we
are aware that competitive telecommunications carriers have succCssfully neg~tiated building access
agreements in many instances,lS and we recognize that building owners may have an incentive to offer
high quality telecommunications services and choices of providers in order to attract tenants. On the
other hand, long-term tenant leases and high relocation costs may prevent the marJcet from effectively
conveying tenants' preferences to building owners.- We request panies. including competing carriers,
building owners, incumbent LEes. and customers, to provide additional evidence of their experiences
regarding the provision of telecommunications services in multiple tenant environments."

32. The Commission bas a long history of concern that all customers have access to their choice
of communications service providers in competitive markets. For example, in the 19805 we imposed
equal access obligations on LEes. including presubscription and dial-around requirements, in order to·
ensure consumer choice of interexchange service providers.· Congress subsequently extended the
principle of equal access to operator services, requiring that every aggregator of operator services allow

. consumers to access the operator services provider of their choice at no additional charge.· In areas
other than telecommunications. we have established rules for the disposition of cable inside wiring that
enhance subscribers' ability to choose alternative providers of video service.

llI
In addition, we have

I Testimony of William J. Rouhana, Jr., Chairman and Chief Executive Officer, WinStar Communications, Inc. at 2-3 (Rouhana
Telecommunications Subcommittee Hearing Testimony ($50,000 charge upon signing of access contract plus $1200 per month)

tion 706 Inquiry, Comments of OpTel, Inc. at 3 (filed Sept. 14, 1998) (OpTel Section 706 Inquiry Comments); see also id. at 4­
Ig that demarcation point practices of other incumbent LEes unnecessarily complicate access); Section 706 Inquiry, Comments·
nceTelecom, Inc. at 8 (filed Sept. 14, 1998) (discussing formal and informal exclusive access arrangements); Section 706 Inqui
:Omments of KMC Telecom, Inc. at 4-5 (filed Oct. 8, 1998) (similar).

• e.g., Rouhana House Telecommunications Subcommittee Hearing Testimony at 2 (noting that WinStar has negotiated access
04800 buildings nationwide)..

Eastman Kodak Co. v. Image Technical Services. 504 U.s. 451,474-76 (1992) (recognizing wlock-inweffect created when
ICrs encounter high costs to switch suppliers).

:note our previous conclusion that the record in the Inside Wiring proceeding did not provide a sufficient basis to address issues
requirements for either video or telephony service providers. Inside Wiring Report and Order and Second Further NPRM, 13
cd. at 3742-43,1: 178. We believe, based on the comments discussed above, that it is now appropriate to initiate a proceeding th
tablish a more complete factual record regarding the current building access situation in the telecommunications marketplace an,
;: a basis for us to take appropriate action, if any is shown to be necessary.

~ MTS and WA1'5 Market Structure, CC Docket No. 78-72, Phase III. Report and Order, )00 FCC2d 860, 865-80, 'It )4-65

U.S.c. § 226(c){l)(B),(C); see olso 47 C.F.R. §§ 64.703(b), 64.705(b). We have since forborne from enforcing these requiremeJ
1aggregators ofCMRS operator services. .See PCIA Forbearance Order, '1'176-80.

C.F.R. §§ 76.800-76.806.
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is typically located in the basement or on the ground floor. Signals are transported from the NID to
locations on each story of the building by means of riser cable, and to individual units by inside wire. In
order to reach individual units, competing carriers typically need access either to the existing riser cable
and inside wiring, or to riser conduit and other building space in which to place their own facilities, or
both. Although use of existing cable and inside wiring is typically less expensive and less disruptive, the
existing fa~ilities in many buildings may be technically inadequate to support some providers' services.
In addition, providers using wireless technology may need access to rooftops on which to place their
antennas, and to conduit for laying cable to cany signals from the antenna either to the NID or directly to

. individual units." We seek comment generally both on competing providers' preferred engineering
arrangements within multiple tenant environments and on the types of arrangements that they can
feasibly employ, as well as on the access requirements attendant upon each form ofengineering
arrangement. We further seek comment on whether different engineering issues are implicated in
accessing multiple tenant environments that are Dot contained within a single structure, such as campuses
and manufactured housing communities.

35. In order best to accommodate the varying access needs of different competing
telecommunications service providers, we address herein several potential requirements to ensure that
incumbent LECs and property owners do not unreasonably obstruct the availability of facilities-based
competitive telecommunications services to customers located in multiple tenant environments. We ask
commenters to address specifically how each potential requirement meets or fails to meet the access
needs of different competing providers.

2. Access Under SectiOD 224.

36. Pursuant to section 224 of the Communications Act. utilities, including LEes, must provide
cable television systems and telecommunications carriers with nondiscriminatory access to any pole,
duct, conduit, or right-of-way that they own or controJ.17 In addition, section 224 requires the
Commission to regulate the rates. terms, and conditions for attachments to poles, ducts, conduits, or
rights-of-way to ensure that such rates, tenns, and conditions are just and reasonable, except where such
matters are regulated by a State." The right of access granted under section 224 includes access for

:ording to at least one provider of fixed wireless services. existing inside wire in the top floors of a building is typically too thin
h capacity traffic to be carried directly from a rooftop antenna to facilities located on the upper floors through that wiring. See
if Inside Wiring Comments at 7.

U.S.c. § 224(f)(1}. A "utility" is defined as any person who is a LEC or an electric, gas, water, steam, or other public utility, anc
ws or controls poles, duets. conduits, or rights-of-way used, in whole or in part, for any wire communications. except that the te:
r>t include any railroad. any person who is cooperatively organized. or any person owned by the Federal Government or any Stalf

.C. § 224(a)(1). An electric utility is permitted to deny access to its facilities on a nondiscriminatory basis for reasons of
cient capacity,. safety. reliability. and general engineering purposes. 47 U.S.C. § 224(f)(2). See also 47 U.S.C. § 251(b}(4)
ing LEes to comply with section 224); 47 U.s.C. § 271(c}(2)(B)(iii) (requiring Bell Operating Companies to comply with sectio
condition for obtaining authorization to provide interLATA services).

U.S.C. § 224(b),(c). The principles governing the Commission's rate regulation of pole attachments utilized to provide
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discriminatory fashion.
a

Six parties filed oppositions or comments addressing the WinStar Petition, and
three parties filed replies."

39. Based on the WinStar Petition and the record compiled in response to that Petition, it
appears that the obligations ofutilities under section 224 encompass access to rights-of-way, conduit,
and risers on private property, including end user premises in multiple tenant environments, that utilities
own or control. Similarly, section 224 appears to include locations on a utility's own property that are
used by the utility in the manner of a right-of-way in connection with the utility'S distribution network.
Depending on the definition of "ownership" or "control," however, these interpretations may raise
practical and constitutional concerns that are not fully addressed in the record. We therefore seek further
comment on the issues raised in the WinStar Petition.

40. Much of the opposition to the WinStar petition is directed at refuting the proposition that
section 224 encompasses a right of access to all real property owned or controlled by a utility. These
commenters argue that the simplefact that a provider may find it coovenient to utilize a piece ofutility
property in constructing its network does not justify broadeniog the scope of section 224 to include that
property.1f By its terms, section 224 governs attachments to "pole[sl, duct[sl, conduit[s]. or rightIs]-of­
way.... Unless utility property falls within this definition, therefore, it is not within the plain language of
section 224. Thus, we held in the Local Competition First Report and Order that section 224 does not
mandate that a utility make space available on the roof of its corporate offices for the installation of a
transmission tower." Nothing in the present record persuades us to reexamine this holding.

1lI
Thus, we

tentatively conclude that we should not reconsider our prior detennination ~t section 224 does not
confer a general right of access to utility property, and we seek comment on this tentative conclusion.

41. At the same time. it appears that where a rooftop or other location does constitute a right-of-

118.

:vant oppositions and comments were filed by American Electric Power Service Corporation et al. (AEPSC et aL). Ameritech,
ne Light Company (Duquesne), Edison Electric Institute and UTe (EEIIUTC), Sprint Corporation (Sprint). and United States
)ne Association (USTA). Replies were filed by AEPSC et aI., Duquesne, and WinStar. See also WinStar Communications. Inc.
tion to Petitions for Reconsideration at 5-10 (filed Oct. 31, 1996) (WinStar Opposition) (replying to Duquesne Opposition).

, e.g., Duquesne Opposition at 3-6; EEIIUTC Comments at 2-3; Sprint Opposition at 22-23; USTA Opposition at 42-44; see als,
~ et al. Reply at 19 (contending that WinStar's argument, if taken to its logical conclusion, "would pennit a telecommunications
to site its facilities in the lobby of a utility's headquarters").

J.S.C. § 224(a)(4).

aJ Competition First Report and O~r. 11 FCC Red. at 16084-85. If 1185.

eed. WinStar expressly disclaims that it is seeking "access to every piece ofequipment or real property owned or controlled by (
I WinStar Opposition at 9.
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holding is consistent with the common use of the tenn "right-of-way" to denote land that is used for a
right-of-way." Although a "ri"ht-of-way" can be understood in some contexts as limited to a right to use
property belonging to another, we tentatively conclude that the broader defmition, which is equally
consistent with common usage, better effectuates the procompetitive intent of this provision. We further
tentatively conclude that this definition is more consistent with the language of section 224, which
encompasses rights-of-way that a utility "owns" as well as "controls." Th~ where a utility uses its own
property in a manner equivalent to that for which it might obtain a right-of-way from a private
landowner, we tentatively conclude that it should be considered to own or control a right-of-way within
the meaning of section 224. We seek comment on this tentative conclusio~as well as on the test for
determining when a utility is using its own property in a manner equivalent to a right-of-way.

44. In addition, we tentatively conclude that the obligations of utilities under section 224
encompass in-building conduit, such as riser conduit, that may be owned or controlled by a utility. FlJ"Sl,
we believe that riser conduit used by a utility could reasonably be interpreted as a right-of-way. In
addition, section 224 on its face provides broadly for a right of access to "conduit." without any
limitation on the term. Although legislative history dating from 1978, when the Pole Attachments Act
was originally enacted, suggests that conduit consists of "underground reinforced passages,"- we are not
currently persuaded that this legislative history legally limits the plain language of the statute."
Moreover, even if, as has been argued, electric utilities rarely own or control riser,1lIl this fact does not
necessarily limit the application of section 224 to any situations where a utility does exercise such
ownership or control. We request comment on this analysis. In addition, we note that section 1.1402(i)
ofour rules currently defines conduit as consisting of pipe "placed in the ground."1OI We seek comment
regarding whether this definition should be amended. '

45. At the same time, we are aware that an interpretation of section 224 as including rights-of­
way and conduits on end user premises may raise difficult issues of implementation. In particular,
although section 224 on its face imposes obligations only on utilities, we believe it is important to
consider whether application of that provision would have an impact on underlying property owners. We
therefore seek comment on several issues relating to the implementation of our interpretation of section
224. First. we seek comment regarding the circumstances under which ,a utility may be considered to
own or control a right-of-way or conduit within the meaning of section 224. For example, a utility might

e Joy, 138 U.S. at 44; Black's Law Dictionary at 1326 (6th ed. 1990).

e Ameritech Opposition at 42-43; AEPSC et aL Reply at 18.

e AEPSC et al. Opposition at 7, citing S.Rep. No. 580, 95th Cong., 1st Sess. at 26.

'e Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., et al., 467 U.S. 837 (1984).

:ee EEIIUTC Comments at 3.

f7 C.F.R. § 1.1402(i).
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broad construction of utility ownership or control would impose unreasonable burdens on building
owners. including small building owners. or compromise their ability to ensure the safe use of rights-of­
way or conduit, or engender other practical difficulties. In addition. commenters should consider
whether any construction would effectively limit the ability of property owners to enter into exclusive
service contracts with telecommunications service providers or multichanel video programming
distributors (MVPDs), and, if so, whether this result is appropriate. lID We also note that our rules
governing the disposition of cable home run wiring apply only where the incumbent MVPD no longer
has a legally enforceable right to remain on the premises." We seek comment on whether and how our
proposed interpretation of section 224, under any definition of "own" or "control", might affect the
application of the rules governing home run wiring by expanding a cable television system's ability to
remain on multiple unit premises. and on what action we should take to account for any such effects.

48. Finally, section 224(c) of the Act provides that the Commission shall not have jurisdiction
with respeclto rates, tenus, and conditions of access to pole attachments if a State regulates such matters
and certifies to the Commission that it does so and that it meets certain conditions.- We request
comment as to whether any additional certification or other Commission action is necessary to ascertain
whether a State is regulating the rates, tenns, and conditions of access to facilities and rights-of-way on
multiple unit premises within the meaning of this provision.11G

14-15 (8th Cir. 1993) (similar); Media General Cable of Fairfax v. Sequoyah Condominium Council ofC<K>wners, 991 F.2d lJe
:4th Cir. 1993) (similar); Cable Investments Inc. v. Woolley, 867 F.2d 151, 159-60 (3rd Cir. 1989) (similar). We note that in an
~ous situation. we have held that the Fifth Amendment did not prevent us from requiring a building owner to allow a tenant to pia
enna on property that the tenant controls. See OTARD Second Report and Order. 13 FCC Red. at 23882-85, TI 19-23.

'ee para.61, infra.

'ee 47 C.F.R. § 76.804.

:pecifically, a State must certify that in regulating pole anachments it "has the authority to consider and does consider the interest
subscribers of the services offered via such attachments. as well as the interests of the consumers of the utility services." 47 U.S.
~c)(2)(B). We have determined that under section 224(c). a State need not make any certification to the Commission in order to
exclusive jurisdiction over access to pole attachments, as opposed to the rates, tenus, and conditions of such access. See Local
etition First Report and Order. 11 RX Red. at 16107," 1240.

n addition to requiring nondiscriminatory access and directing the Commission to ensure by regulation that the rates, terms, and
tions for pole attachments are just and reasonable, section 224 directs the Commission to prescribe regulations to govern the
~ for pole attachments used by telecommunications carriers when the parties fail to resolve a dispute over such charges. 47 U.S.'
(e). In the Telecommunications Pole Attachment Pricing Report and Order, we determined that the record did not pennit us to
ish detailed standards for the pricing of access to rights-of-way. and accordingly that we would consider allegations of unjust.
sonable. or discriminatory rates. tenns, and conditions or denials of access on a case-by-case basis. Telecommunications Pole
'urient Pricing Report and Order, 13 FCC Red. at 6832. Tl12~121. Teligent has petitioned for reconsideration of this decision,
sting that specific guidelines be developed. Implementation ofSection 703(e) of the Telecommunications Act of 1996. CS Docke
7-151. Petition for Reconsideration and Clarification of TeJigent. Inc. (filed Apr. 13.1998). We do not request comments on this
here. Similarly. we do not here request comment regarding any formula for determining the pricing of access to riser conduit. St
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loop unbundling at the remote terminal or at other points within the incumbent LEes network.11I

51. We seek comment on the potential treatment of in-building cable and wiring owned or
controlled by an incumbent LEe as an'unbundled network element under section 251(c)(3). We will
establish criteria for applying the "impair" and "necessary" standards of section 251(d)(2). and apply
those criteria to the previously identified minimum set of netwodc elements, including the NID. based on
the record compiled in response to our recent Further Notice of Proposed Ru1emalting. We request
comment on whether unbundled access to riser cable and wiring within multiple tenant environments is
technically feasible"" We note that facilities-based competitive LECs have advanced arguments that, in
many instances, it is difficult for them to provide service without access to these facilities. DD and that at
least one State commission has required incumbent LECs to unbundle house and riser cable within
multiple tenant environments.121 We seek comment. in particular, from a technical standpoint, on
whether sharing of wire may lead to problems due to insufficient power or electromagnetic .
incompatibility. Commenters should address whether any obligation to allow unbundled access to cable
and wirin~ should be limited, or whether any additional rules should be adopted, to avoid these
problems. Z2 We also seek comment regarding how this network element should be defined, whether any
other facilities controlled by incumbent LEes within multiple tenant environments should be included.
whether and to· what extent these facilities must be unbundled from each other, and any other issues
relating to the implementation of this potential requirement. For example, commenters may wish to
address whether, in addition to or instead of the network unbundling obligation discussed above. we
should require incumbent LECs to permit unbundled access to a remote terminal or other point outside

. the walls of a multiple tenant building. Commenters should consider to what extent alternative proposals
would satisfy the needs of all classes of competing providers. 'D

We note that prior to the Supreme Court's decision, we requested comment on whether incumbent LECs should be required
:ction 251(c) to provide sub-loop unbundling and pennit collocation at the remote tenninal. and we tentatively concluded that
Juirements should be imposed. See Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC
No. 98-147. Memorandum Opinion and Order, and Notice ofProposed Rulemaking, 13 FCC Rcd 24012, 24086-88. Tl173-176

:Inside Wiring Report and Order and Second Further NPRM, 13 FCC Red. at 3781-82, Tl27o-271 (seeking comment on
il feasibility of sharing wire between two video service providers).

e, e.g., Teligent CCB Inquiry Comments at 22-24; Section 706 Inquiry, Reply Comments of WinStar Communications. Inc. at 9
d Oct. 8.1998) (WinStar Section 706 Inquiry Reply Comments).

e Joint Complaint of AT&T Communications of New Yorlc, Case 95-C-0657, Opinion and Order in Phase 2. Opinion No. 97-1~

.Y. PUC LEXIS 709 at *107-26 (N.Y.P.S.C. Dec. 22, 1997).

radiofrequency signals are applied to the wiring, the systems must comply with the standards contained in Part 15 of the
ssion's rules. See 47 C.F.R. Part IS, esp. §§ 15.107 and 15.I09(e).

e note that the issue of whether to unbundle facilities owned by the incumbent LEC on the end user's side of the networlc.
ation point under section 25 I(c)(3) is pending in the UNE Further NPRM, FCC 99-70. To the extent commenters have previou~
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54. We note that severa) States have enacted legislation or taken regulatory action to prevent
building owners from discriminating or demanding unreasonable payments or conditions with respect to
access by telecommunications service providers.

12t
Furthennore, the National Association of Regulatory

Utility Commissioners (NARUC) has resolved that it "supports legislative and regulatory policies that
allow customers to have a choice of access to properly certificated telecommunications providers in
multi-tenant buildings." and that it "supports legislative and regulatory policies that will allow all
telecommunications service providers to access, al fair, nondiscriminatory and reasonable terms and
conditions~blicand private property in order to serve a customer that has requested service of the
provider."I We seeIc comment on the effectiveness of existing State statutes and regulations governing
building access. Furthennore, we note that the Building Owners and"Managers Association,
International (BOMA) has stated that it offers its members model license agreements that do not
discriminate between incumbent and competitive providers.1)1

55. In addition to continuing to work with State and local governments, industry, and building
owners, we seek comment here on the necessity and prospects for adopting a national nondiscriminatory
access requirement. Ifwe were to consider such "a national requirement, we seek comment on how it
could be tailored to ensure that consumers in all parts of the country will in fact have a choice of
competitive service providers without infringing on the rights of property owners and the authority of
other regulating jurisdictions.

56. Specifically, we seek comment on whether the imposition of a nondiscrimination
requirement on building owners would be within our statutory authority. FlI'Sl, we seek comment on
whether the use of in-building facilities to provide interstate and foreign communication is within our
subject matter jurisdiction to regulate under Title I of the Communications Act. Sections 1 and 2(a) of
the Act, read together, give the Commission jurisdiction to enforce the Act with respect to "all interstate
and foreign communication by wire or radio......113 Pursuant to section 3, "radio communication" and
"wire communication" are defined to include "all instrumentalities, facilities. apparatus, and services ...
incidental to" such communication.lJ3 We seek comment on whether or not the use of ins~dewire for

!' Conn. Gen. Stats. § 16-2471; Tex. UtiI. Code § 54.259; Commission's Investigation into the Detariffing of the Installation and
13DCe of Simple and Complex Inside Wire. Case No. 86-927-TP-eoI, SupplementQI Finding and Order. 1994 Ohio PUC LfJru
lb. Util. Comm. of Ohio Sept. 29, 1994). A number of other States have similar rules for providers of video services. See Insuu
Report and Order and Second Further NPRM, 13 FCC Red. al 3744, , 182.

.esolution Regarding Nondiscriminatory Access to Buildings for Telecommunications Carriers" (adopted July 29, 1998).

ay 13, 1999 House Telecommunications Subcommittee Hearing, Testimony of Brent W. Bitt, Executive Vice President, Charl~
h Commercial Realty L.P. alIO.

U.S.C. §§ I, 2(a).

, U.S.C. § 3(33), 3(51).
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is "reasonably ancillary to the effective performance of the Commission's various responsibilities...."140

As discussed above, several provisions of the Communications Act, as amended by the 1996 Act, are
designed to promote consumers' ability to choose from among competing providers ofcommunications
services.14. We seek comment on whether the addition ofa nondiscrimination requirement with respect
to access to facilities used to provide interstate and foreign telecommunications services owned or
controlled by premises owners is sufficiently closely related to the regulation of those services under
Title D as to confer jurisdiction. Would such an exercise of Commission authority be sufficiently
necessary to carry out the provisions and intent of the 1996 Act to promote competition and consumer
choice?141 In addition, we seek comment on any other potential sources of or conflicts with Commission
jurisdiction.

. 58. We also ask for comment on whether there would be any constitutional impediment to our
adoption and enforcement of a nondiscrimination requirement. Under the Fifth Amendment to the
United States Constitution, government may not effect a taking of private property without just
compensation.U3 In the Loretto caSe, the United States Supreme Court considered a challenge to a New
York statute that required building owners to permit cable television service providers to install facilities
on their premises in exchange for compensation determined by a State regulatory commission to be
reasonable." The Coun held that because the installation of these facilities constituted a pennanent
physical occupation of the landlord's property. it amounted to a per se taking for which just
compensation is constitutionally required, regardless of the minimal extent of the occupation or the
importance of the public interest served."" The Court therefore remanded the matter to State court to
determine whether the nominal compensation prescribed by regulation was just.

146 In Bell Atlantic, the
United States Court of Appeals for the D.C. Circuit narrowly construed the Commission's pre-I996
statutory authority to ovenum a requirement that LECs offer physical collocation to competing
telecommunications carriers.U7 The Court held that because the Commission's order created an
identifiable class of cases in which application of the regulation would necessarily constitute a taking. it

()ulhweSlem Cable, 392 U.S. at 178; see also Iowa Utilities Board, 119 S.Ct. at 731 (noting that "'ancillary' jurisdiction ... could
yen where the Act does not 'apply'").

te, e.g.• 47 U.S.C. §§ 224, 251. 332(c)(7); 1996 Act, §§ 207, 706.

ee 1996 Conference Repon at 1 (purpose of the 1996 Act is to accelerate the competitive deployment of services to all American

r.s. Const.• Amendment V.

.orellO v. TelePrompter Manhattan CATV Corp., 458 U.S. 419 (1982) (Loretto).

:I. at 426. 436-37.

1. at 441.

len Atlantic Telephone Cos. v. FCC. 24 F.3d 1441 (D.C. Cir. 1994) (Bell Atlantic).
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60. We seek comment on the extent to which a nondiscrimination requirement on private
property owners can be sustained consistent with Loretto and Bell AtUmtic, and with the application of
those decisions in the OTARD Second Report and Order. For example, would constitutional problems be
mitigated if a requirement were tailored to apply only if the property owner has already pennitted
another carrier physically to occupy its property, if it enabled a property owner to obtain from a new
entrant the same compensation that it bas voluntarily agreed to accept from an incumbent LEC, or jf a
property owner could satisfy a nondiscrimination obligation in many instances simply by allowing
transpon of a competing caniets signals over existing wire that the building owner owns and controls?
Under the last of these circumstances, the competing carrier would not physicaJly occupy the building
ownets propeny. We therefore seek comment on whether either a per se or regulatory taking would be .
involved under any of these situations, or any combination of these situations. We further request
comment regarding whether such arrangements wiIJ be sufficient to allow competing providers to offer
telecommunications service, and on whether providers utilizing such arrangements will also require
additional access to premises facilities, such as physical connection to the existing wire.

61. If we decide to adopt any nondiscrimination requirement, we seek additional comment on
how that requirement should be structured to achieve our procompetitive objectives. In particular,
commenters should consider whether it is sound policy, and would promote competition, to permit
exclusive contracts between propeny owners and service providers under some circumstances. On the
one hand, an exclusive contract prevents carriers from competing to serve customers on the covered

. premises during the period that the contract is in effect. On the other band, it has been argued that new
entrants often need exclusive contracts for a limited period of time in order to recoup their investment,
and that if exclusive contracts are not pennitted incumbents might face no competition at all.'" We seek
comment on the extent to which, and under what circumstances, the ability to enter into exclusive
contracts materially advances the ability of competitive carriers to serve customers in multiple tenant
environments. We also seek comment on whether end users may benefit from a propetty owner's ability
to enter into an exclusive contract, for example by negotiating a discount with the carrier. Commenters
that favor permitting exclusive contracts should address the circumstances under which such contracts
should be aJJowed. For example, a rule might permit only exclusive contracts that are limited to some
defined period of time, or contracts between building owners and carrier:s that do not exercise market
power. Commenters should also consider whether any rule should be applied in a manner that abrogates
existing contracts, and whether doing so wouJd raise constitutional concerns. For example, commenters
should consider whether any unfairness might arise, and whether the effectiveness of any rule might be
compromised, if the compensation provided for in a contract that contemplated exclusivity were to
become the nondiscriminatory standard for non-exclusive contracts.

62. In addition, we invite commenters to address whether we should establish any special
mechanism for enforcing any nondiscrimination obligation on private premises owners. We also invite
comment on whether, and under what circumstances, we should preempt any State regulation of access
that may be inconsistent with any regulations that we may adopt, or whether our regulations should apply

~e, e.g., May 13, 1999 House Telecommunications Subcommittee Hearing, Testimony ofJodi Case, Manager of Ancillary
~S. AvaJonBay Communities, Inc. at 5.
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contracts or contracts involving carriers with market power.'·' We also request comment on the legal and
policy issues and practical implications of either abrogating existing exclusive contracts or a))owing
them to remain in force, including any constitutional issues.'G

65. Second, we request comment on how our rules governing detennination of the demarcation
point between facilities controlled by the telephone company and by the property owner on multiple unit
premises under Part 68 ofour rules impact competitive provider access. and whether any modifICation or
clarification of those rules is appropriate to promote access.1G In 1984 and 1986. in order to foster
competition in the market for telecommunications inside wiring. the Conunission acted to detariff'the
provision of inside wiring by the LEes and pennit subscribers and premises owners to install and
connect their own inside wiring.1M The "demarcation point" establishes the division, for purposes of
these roles. between wiring and other equipment that is under the control and responsibility of the carrier
and that which is under the control and responsibiJity of the subscriber or premises owner. Under our
current rules, the demarcation point in multiple unit premises may be established at any Dumber of places
depending on the date the inside wiring was installed, the local carrier's reasonable and
nondiscriminatory practices. and the property owner's preferences. Specifically, in multiple unit
premises existing as ofAugust 13. ]990, the demarcation point shall be detennined in accordance with
the local carrier's reasonable and nondiscriminatory standard operating practices as of August 13. 1990.115

In multiple unit premises in which wiring is instalJed, ot major additions or rearrangements of wiring are

'!e para. 61. supra.

L We note that the Nebraska Public Service Commission has prohibited exclusive contracts and marketing agreements between
nmunications companies and property owners, except for contracts and agreements involving condominiums, cooperatives. and
lwoers' associations. Commission Motion to Determine Appropriate Policy Regarding Access to Residents of Multiple Dwelling
:MDUs) in Nebraska by Competitive Local Exchange Telecommunications Providers. Application No. C-18781PI-23, Order
ishing Statewide Policy/or MDU Access at 6 (March 2, 1999) (Nebraska MDU Ortkr).

ore note that the definition of the demarcation point for telephone company communications facilities is not identical to the
cation point definition for cable television facilities for purposes of the cable inside wiring rules. 47 C.P.R. § 76.6(mm); see para
Ta. In 1997. we declined to establish the same rules to govern the demarcation point for cable and telephone service providers. ~

Wire Report and Order and Second Further NPRM. 13 FCC Red. at 3719-30, ft 129-151.

'etitions Seeking Amendment of Part 68 of the Commission's Rules Concerning Connection of Telephone Equipment, Systems, 81

tive Apparatus to tbe Telephone Network, CC Docket No. 81-216, Report and Ortkr, 97 F.C.C.2d 527 (1984). stay denied. FCC
34 (reI. Nov. 20, 1984), recon. granJed in part, 50 Fed. Reg. 29384 (1985); Detariffing the Installation and Maintenance ofInside
g, CC Docket No. 79-105. Second Repon and Order, 51 Fed. R~g. 8498 (1986), recon. granted in pan, 1 FCC Red. 1190 (1986);
C.F.R. §§ 68.213,68.215.

7 C.P.R. § 68.3 (definition of "demarcation point" at (b)(l»; see also Review of Sections 68.104 and 68.213 of the Commission'~

Concerning Connection of Simple Inside Wiring to the Telephone Network, CC Docket No. 88-57, Order on Reconsideration.
d Reponand Order and Second Funher Notice ofProposed Rulemaking. 12 FCC Red. 11897,11914-15,,. 26 (1997) (1997
'wne Inside Wiring Order).
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must necessarily be the same person who exercises control for purposes ofcompetitive access, and, if
not, whether we should apply different standards for each of these purposes. Commenters may also
c~nsiderwhether, as suggested in the comments descnDed above. they believe we should adopt a
unifonn demarcation point fOT purposes of competitive access. either at the minimum point of entry or at
some other point, for all or some class of multiple-unit premises owners. Among other things.
commenters should address the need for and benefits of any regime that theypro~ any costs for
incumbent providers and building owners. any effects on the competitive installation and maintenance of
inside wiring, and how any role should be drafted and implemented.

68. Third, we ask commenters to consider whether our rules governing access to cable inside
wiring for MVPDsl71

should be extended so as to afford similar access to providers of
telecommunications services. Section 76.804 of our roles sets forth procedures governing the disposition
of home run wiring (i.e., the wiring from the demarcation point to the point at whicb the MVPD's wiring
becomes devoted to an individual subscriber or individual loop) owned by an MVPD when the MVPD
ceases to provide service to a building, and governing access to that wiring by other MVPDs after its
disposition.l

72
In order to take advantage of these procedures. however. a provider must offer

multichannel video programming services.173 Commenters in other proceedings have argued that this
role offers benefits to providers of video services that are not currently available to telecommunications
service providers, and that this distinction not only is arbitrary but creates uneconomic incentives for
providers to incorporate video services into their offerings simply to take advantage of the more
favorable roles. I'M Indeed, in a world increasingly marked by technological convergence and
interchangeable services, we believe a strong argument can be made for applying unifonn rules
governing access to inside wiring regardless of a provider's Service technology or the form of its
authorization. Commenters sbould accordingly address the advantages and disadvantages of extending
the MVPD home ron wiring rule to benefit telecommunications service providers. In particular.
commenters should consider whether extension of the role in this manner would present practical
difficulties for administration. for example, if a telecommunications service provider and an MVPD both
seek to use the same wire. We further request comment on whether other of our cable inside wiring rules
should also be extended to benefit telecommunications service providers. l75

69. Finally. we request comment on whether we should adopt rules similar io those adopted in
the video context under section 207 of the 1996 Act that would protect·the ability to place antennas to

C.F.R. §§ 76.800-76.806.

C.F.R. § 76.804.

~ 47 U.S.C. § 522(13); 47 C.F.R. § 76.800(c) (defining "MVPD").

e Section 706 Inquiry, Comments of the Wireless Communications Association International, Inc. at 27-29 (filed SepL 14, 1998
r Section 706 Inquiry Reply Comments at 15-17.

e 47 C.F.R. § ~6.802 (disposition of cable home wiring); 47 C.F.R. § 76.805 (access to molding).
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but applying to services that are not within the scope of section 2CJ7 would be constitutional. consistent
with the analysis in the orARD Second Report and Order. III In addition, to the extent commenters
advocate restrictions on State or local regulation of the placement on end user premises of antennas used
to receive and transmit personal wireless services, they should address whether our adoption of such
rules would be consistent with section 332(c)(7).112

C Notice of loguia on Acc;ess to Public Riehts-of·Way aod Franchise Fees.

70. In order to serve any customers. whether they are in a rued location or mobile. a
telecommunications service provider must have a means of transporting signals between calling and
calJed parties' locations. This transport of signals may be accomplished using either wireline or wireless
technology. Where wireline technology is used. it is often most efficient to place the necessary facilities
within the public rights-of-way. 1be incumbent LEes have long been granted authority to use public
rights-of-way for this purpose. and they have extensive facilities in place.

71. Full and fair competition in the provision of local telecommunications service requires that
competing providers have comparable access to the means of transporting signals. For competitive
carriers using wireline technology, this may involve the ability to utilize public rights-of-way in a
manner. on a scale. and under terms and conditions similar to those applicable to the incumbent LEes'
use of public rights-of-way. Providers of wireless telecommunications services. by contrast, do not need
access to public rights-of-way to transport signals between their transmitting and receiving facilities and
their customers' locations. However, wireless service providers do need to connect their antenna
facilities to each other and to central switches. and these connections are often most efficiently
accomplished by means of wireline facilities that traverse the public rights-of-way. Often, wireless
carriers lease capacity on facilities owned by other communications providers, but in some instances they
install their own cables. Thus. providers of wireless telecommunications services sometimes require
access to public rights-of-way in connection with the provision of service. These carriers will. however,
typically impose far less burden on public rights-of-way than carriers that offer service primarily by
means of wireline technology.

72. Public rights-of-way generally are controlled and managed by local governments and. to a
lesser extent, State governments. These governments are responsible for. among other things. ensuring
that the rights-of-way are used in a manner that benefits the public aJ)(j, in particular. that neither
threatens public safety. unnecessarily inconveniences the public. nor imposes uncompensated costs. One
challenge for State and local governments in the era of competitive telecommunications service is to
administer the public rights-of-way in a mannel" that serves these ends and at the same time does not
unfairly favor incumbent carriers or obstruct other providers' ability to compete effectively in the

e OTARD Second Report and Order, 13 FCC Red. at 23883-88, ft 19-28.

U.S.C. § 332(c)(7) (providing that, except as provided in section 332(c)(7), nothing in the Communications Act shall limit or
:Ie authority of a State or local government over decisions regarding the placement, construction. or modiflC3tion ofpersonal
s service facilities).
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74. Where a CMRS provider seeks to use public rights-of-way for its facilities, the pennissible
exercise of State and local authority may also be affected by sectioil332(cX3). Under section 332(cX3),
in general, "no State or local government shall have any authority to regulate the entry of or the rates
charged by any commercial mobile service or any private mobile service."'" However, section 332(c)(3)
does not "prohibit a State from regulating the other terms and conditions ofcommercial mobile
services."117 Thus, a State or local rights-of-way management procedure or requiremen~as applied to
CMRS providers, is pennissible under section 332(cX3) if it constitutes regulation of tenos and
conditions of service other than rates or entry. Any requirement that functions as an entry regulation,
however, is not permissible as applied to CMRS providers.

75. Commission and Judicial Precedent. During the period since the 1996 Act became law, the
. Commission and the courts have discussed or applied section 253(c) on several occasions. TIlese

decisions recognize that State and local governments have an important interest in managing the public
rights-of-way to promote the public good, and in obtaining fair and nondiscriminatory compensation for
use of the rights-of-way. Thus, for example, we have stated that "[I]ocal governments must be allowed
to perform the range of vital tasks necessary to preserve the physical integrity of streets and highways, to
control the orderly flow of vehicles and pedestrians, [andl to manage ... facilities" in the rights-of-way,
including such ~ctivitiesas "coordination of construction schedules, detennination of insurance. bonding
and indemnity requirements. establishment and enforcement of building codes, and keeping track of the
various systems using the rights-of-way to prevent interference between them."la At the same time, the
cases consistently recognize that certain types of practices are inimical to competition and are not
consistent with section 253. For one thing. section 253(c) plainly requires that compensation
requirements for use of the public rights-of-way must be imposed ROD a competitively neutral and
nondiscriminatory basis." Thus, we have made clear that we are troubled by any rights-of-way
regulations that, either explicitly or in practical effect, favor incumbent LECs over competing carriers.'"

76. We have also expressed concern about requirements imposed on carriers that use the public

U.S.C. § 332(c)(3). Section 332(cX3) pennits a State to regulate CMRS rates, but not entry, if the State demonstrates in a
I to the Commission that certain conditions are met. Td. To date, the Commission has not granted any State's petition under
332(c)(3). See, e.g., Petition of the Connecticut Department of Public Utility Control to Retain Regulatory Control of the rates·
;ale CeJJular Service Providers in the State of Connecticut, Report and Order, 10 FCC Red. 7025 (1995), affd sub nom.
:ticut Department of Public Utility Control v. FCC, 78 F.3d 842 (2d Cir. 1996).

. u.s.C. § 332(cX3).

:I Cablevision of Oakland County, Inc., Memorandum Opinion and Order, FCC 97-331 at1105 (reI. Sept. 19.1997) (TC/), rec,
.FCC 98-216 (reI. Sept. 4, 1998); see also, e.g., Classic Telephone, Inc., Memorandum Opinion and Order, 11 FCC Rcd. 13082,
at 139 (1996) (Classic) (citing 141 Congo Rec. S8172 (daily ed. June 12, 1995) (statement of Sen. Feinstein), petitionfor
~ncy relief, sanction and investigation denied, 12 FCC Red. 16577 (1997); Bell Atlantic-Maryland v. Prince George's County, 19
3646 at *9 (D.Md. May 24, 1999) (Prince George's County).

~e Tel, FCC 97-331 at 1107.
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jurisdiction over the carrier because calls made over the carrier's ~workwould traverse the city's rights­
of-way after being transferred to other carriers' networks or because some calls on the carrier's network
might travel in part over wireline facilities in the rights-of-way leased from other carriers, holding that
local authority to manage the rights-of-way extends only to regulation of physical facilities located in the

. rights-of-way.'" In additio~ the court held that the principle of competitive neutrality did nOt require
that carriers that use the rights-of-way differently. or do not use the rights-of-way at aU. be charged the
same fees; indeed, the court noted that charging usage fees to a carrier that leases facilities in the rights­
of-way from another carrier would amount to discrimination against that carrier, because it would likely
have to pay both its own fees directly to the city and the underlying carrier's fees passed on through its
rates.-

78. Also. some courts have struck down compensation schemes that they found were not
reasonably related to a carrier's rights-of-way usage and the costs that use imposes on the local
government and its citizens. Thus, for example. the court in Dallas J held that the city could not require
a carrier to pay four percent of its revenues from all services provided with the city.'" Similarly. the
Prince George's County court held that rights-of-way fees must be based on a government's cost of
maintaining~ improving the rights-of-way and on a provider's rights-of-way use. not on the "value" of
the "privilege" ·of using the rights-of-way. and it therefore struck down a fee of three percent of gross
revenues, broadly dermed.-

79. Inquiry. Notwithstanding the case law discussed above. several carriers and their
associations have alleged that many State and local governments continue to engage in rights-of-way
management and compensat~on practices that the carriers believe are unreasonable, anticompetitive. and
contrary to federal law. While these carriers state that they have generally been successful in challenging
such regulations in court, they believe Commission action could help reduce the incidence of those
regulations and the need for litigation. At the same time. State and local governments assert that the
carriers' complaints are unreasonable. unfounded. and merely designed to impede local jurisdictions'
legitimate exercise of their public rights-of-way authority. We note that the rights-of-way regulations
that have been brought to our attention, either formally or informally. cover only a relatively small
number of communities. and we believe most communities and carriers have arrived at solutions that

III. 1999 WL 324668 at *6-9; AT&T Communications of the Southwest. Inc. v. City of Dallas. 1998 WL 386168 (N.D. Tex. Jul
t) (Dallas 11) (wireless service provider); AT&T Communications of the Southwest, Inc. v. City of Austin, 975 F.Supp. 928 (WJ
)97) (carrier that provided service only by means of resale and use of unbundled network elements).

alias II. 1998 WL 386186 at *4-5.

~. at *5 & n22.

allas 1.8 F.Supp 2d at 593; see also Dallas II, 1998 WL 386186 at *5 and n.22; DalkJs Ill. 1999 WL 324668 at *5.

rinee George's County. 1999 WL 343646 at *lo-11; but see TCG Detroit v. City of Dearborn, 1998 WL493128 (B.D. Mich. AUl
~8) (holding that franchise fee of 4 percent ofgross revenues did not violate requirement that fees be fair and reasonable).

43



Federal Communialtions Commission FCC 99-141

however, that some State and local taxes are excessive or are applied in a discriminatory manner. For
example, in July 1996, Western PCS I Corporation (Western) filed a petition seeking preemption under
sections 253 and 332(c)(3) of the Communications Act of the State of Oregon's assessment of property
taX on Western.- Western alleged that Oregon had calculated the vaJue of Westem's property by
including the amount Western had paid at auction for its license to serve the Portland Major Trading
Area, and that this method of assessment resulted in Western's bearing a substantially higher tax burden
man other telecommunications service providers that had not purchased licenses at auction.
Subsequently, Western and the Oregon Department of Revenue reached a settlement of most of the
issues that were the subject of Western's petition, and Western moved to dismiss its petition without
prejudice.2lI5 We granted Western's motion on January 20, 1999.- .

. 83. Other allegations of unfair State and local taxes surfaced in a petition for rulemaking filed
by the Cellular Telecommunications Industry Association (C'IlA).:lII7 1be C11A Petition asks the
Commission to preempt State and local governments from imposing discriminatory or excessive taxes or
similar burdens on CMRS providers and services and other telecommunications providers and services.
By way of example of the taxes that CI1A fmds objectionable, the petition cites the Oregon tax
challenged by Western PCS and other property taxes in West Virginia and Kentucky,- as well as an
excise tax impOsed on mobile telephone use by Montgomery County, Maryland.- The PCrsonal

.Communications Industry Association also has recently filed with us a study detailing what it considers
to be the excessive cumulative burden of Federal, State, and local taxes and fees on wireless
telecommunications service providers.ZIO

84. In recognition of the limits on our expertise w:'d out of respect for principles of federalism,
we conclude that it is not appropriate for us to initiate a ruJemaking proceeding at this time, and we

~ "Commission Seeks Comment on Petition for Preemption and Motion for Declaratory Ruling filed by Western PCS I
Ition," Public Notice, DA 96-1211 (July 30,1996).

~tern PeS I Corporation Request for Dismissal Without Prejudice, File No. wrBlPOL 96-3 (dated Dec. 9, 1997).

~tem PeS I Corporation Petition for Preemption of the Oregon Department of Revenue Notice of Proposed Assessment and
:for Declaratory Ruling, File No. wrBlPOL 96-3, Order, DA 99-203 (CWO reI. Jan. 20, 1999).

nendment of the Commission's Rules To Preempt State and Local Imposition of Discriminatory and/or Excessive Taxes and
oents, Petition for Rule Making of the Cellular Telecommunications Industry Association (filed Sept. 26, 1996) (CTIA Petition)

, Attachment at 2-3.

, Attachment at 2 n.2.

. Katz and J. Hayes, "Unintended Consequences: Public Policy and Wireless Competition" (Oct. I, 1998), filed as an Attachmen
:r from Mary McDermott, Chief of Staff and Senior Vice President, Government Relations, Personal Communications Industry
Ition to John Berresford, Industry Analysis Division, Common Carrier Bureau in CC Docket No. 98-146 (dated Nov. 12,1998).
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v. PROCEDURAL MAlTERS

FCC 99·141

A. RquJatorv Flexibility Act.

87. As required by the Regulatory Flexibility Act (RFA),2J2 the Commission has prepared an
. Initial Regulatory Flexibility Analysis (IRFA) of the possible significant economic impact on small
entities of the proposals suggested in this Notice of Proposed Rulemaking and Third Further Notice of
Proposed Rulemaking. The IRFA is set fonh in the attached Appendix. Written public comments are
requested on the IRFA. 1bese comments must be filed in accordance with the same filing deadlines for
comments on the rest of this Notice of Proposed Rulernaking and Third Further Notice of Proposed
Rulemaking. as set forth in Section V.C infra. and they must have a separate and distinct heading

. designating them as responses to the IRFA. The Commission's Office of Public Affairs, Reference
Operations Division, will send a copy of this Notice of Proposed Rulemaking and Third Further Notice
of Proposed Rulemaking, including the IRFA. to the Chief Counsel for Advocacy of the Small Business
Administration. in accordance with the RFA.ZIJ In addition, this Notice of Proposed Rulemaking and
Third Further Notice of Proposed Rulemaking, including the IRFA (or summaries thereot), will be
published in~ Federal Register.~

B. Ex Parte Rules.

88. This Notice of Proposed Rulemaking and Third Further Notice of Proposed Rulemaking
initiate and constitute a "pennit-but-disclose" proceeding in accordance with the Commission's ex parte
rules.2u Persons making oral ex parte presentations relating to the Notice of Proposed Rulemaking and
Third Further Notice of Proposed Rulemaking are reminded that memoranda summarizing the
presentations must contain summaries of the substance of the presentations and not merely a listing of
the subjects discussed. More than a one or two sentence description of the views and arguments
presented is generally required.

21
' Other rules pertaining to oral and written presentations.are set forth in

Section 1.J206(b) as well. Interested parties are to file with the Secrerary,~ and serve International
Transcription Services (ITS) with copies of any written ex paTte presentations or summaries of oral ex
paTte presentations in these proceedings in the manner specified below for filing comments.

e 5 U.S~C. § 603. The RFA, see 5 U.S.C. § 601 et. seq., bas been amended by the Contract With America Advancement Act of
'Db. L. No. 104-121, 110 Stat. 847 (1996) (CWAAA). Title n of the CWAAA'is the Small Business Regulatory Enforcement
s Act of 1996 (SBREFA).

:e 5 U.S.C. § 603(a).

:e id.

~e Amendment of47 C.F.R. § 1.1200 el seq. Concerning Ex Parte Presentations in Commission Proceedings, GC Docket No. 95­
)(}Tt and Order, 12 FCC Red 7348, 7356-51,127, citing 47 C.F.R. § 1.1204(b)(l) (1997).

!e 47 C.F.R. § I .I206(b){2), as revised.
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D. Further Infonnation.

FCC 99-141

95. For further infonnation about this proceeding. contact Jeffrey Steinberg at 202-418-0896,
jsteinbe@fcc.gov, or Joel Taubenblatt at 202-418-1513. jtaubenb@fcc.gov.

VL ORDERING CLAUSES

96. Accordingly. IT IS ORDERED. pursuant to sections I. 2(a).4(i). 40). 201(b). 224.
251(c)(3). 25l(d). 253. 303(r). 332, and 403 of the Communications Act of 1934. as amended. 47 U.S.C.
nISI. 152(a). lS4(i). lS4(j), 201(b). 224, 25 I(c)(3). 251(d). 253. 303(r). 332, and 403. and sections
1.411 and 1.412 of tile Commission's rules. 47 C.F.R. §§ 1.411 and 1.412, this Notice ofProposed
Rulemaking and Notice oflnquiry. and Third Further Notice of Proposed Rulernalcing is ADOPTED.

97. IT IS FUR11IER ORDERED, pursuant to sections 1. 4(i). 201(b). and 303(r) of the
Communications Act of 1934. as amended. 47 U.S.C. §§ lSI. lS4(i). 201(b). and 303(r), and section
1.401(e) of the Commission's rules. 47 C.F.R. § 1.40I(e). that the Petition for Rulemaking filed by the
Wireless Communications Association International, Inc. on May 26. 1999, is GRANTED.

98. IT IS FURTHER ORDERED, pursuant to sections I, 4(i). 253. and 332(c)(3) of the
Communications Act of 1934. as amended. 47 U.S.C. §§ lSI, lS4(i), 253. and 332(c)(3). and section
l.401(e) of the Commission's rules, 47 C.F.R. § 1.40l(e). that the Petition for Rulemaking filed by the
Cellular Telecommunications Industry Association on September 26, 1996. is DENIED.

99. IT IS FURTHER ORDERED that the Commission's Office of Public Affairs. Reference
Operations Division, SHALL SEND a copy of this Notice of Proposed Rulemaking and Notice of
Inquiry, and Third Further Notice of Proposed Rulemaking, including the Initial Regulatory Flexibility
Analysis. to the Chief Counsel for Advocacy of the Small Business Administration.

FEDERAL COMMUNICATIONS COMMISSION

MagaJie Roman S~as

Secretary
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they control within multiple tenant environments. subject to the Commission's future interpretation of the
"necessary" and "impair" standards of section 251,47 U.S.C. § 251; (3) whether we should require
building owners who allow access to their premises to any telecommunications provider to make
comparable access available to all such providers on a nondiscriminatory basis; (4) whether we should
forbid telecommunications service providers, under some or alJ circumstances, from entering into
exclusive contracts with building owners, and abrogate any existing exclusive contracts between these
parties; (5) whether we should modify our rules governing detennination of the demarcation point
between facilities controlled by the telephone company and by the landowner on multiple unit
premises;Z21 (6) whether the rules governing access to cable home wiring for multichannel video program
distribution should be extended to benefit providers of telecommunications services;2Z2 and (7) whether
we should adopt rules similar to those adopted in the video context under section 207 of the 1996 Act7ZJ

protecting the ability to place antennas to transmit and receive telecommunications signals and other
signals that are not covered under section 200.

D. Legal Basis

4. .The potential actions on which comment is sought in this Notice ofProposed
Rulemaking and Third Further Notice of Proposed Rulemaking would be authorized under sections I,
2(a), 4(i). 4(j). 201(b), 224. 251(cX3), 25l(d), 253, 303(r). and 332 of the Communications Act of 1934,
as amended, 47 U.S.C. §§ 151, 152(a), 154(i), 1540), 201(b). 224, 251(c)(3). 251(d). 253, 303(r), and
332. and sections 1.411 and 1.412 of the Commission's rules. 47 C.P.R. §§ 1.411 and 1.412.

ID. Description and Estimate of the Number of Small Entities to which the Proposed Rules
WUlApply

5. 1be RFA requires that an initial regulatory flexibility analysis be prepared for notice-
and-comment rulemaking proceedings, unless the agency certifies that "the rule will not, if promulgated,
have a significant economic impact on a substantial number of small entities."2)4 The RFA generally
defines "small entity" as having the same meaning as the teoos "small business," "small organization,"
and "small governmental jurisdiction."m In addition, the teoo "small business" has the same meaning as

~ 47 C.F.R. § 68.3.

~ 47 C.F.R. §§ 76.800-76.806.

'e Section 1.4000 of the Commission's rules. 47 C.F.R. § 1.4000, which prohibits. with limited exceptions, any Slate or local law or regulatiol
:ovenant. contract provision. lease provision. homeowners' association rule. or similar restriction that impairs lhe installation. maintenance. or
:rtain antennas designed to receive video programming services on property within the exclusive use or conlrol of the antenna user where the
a direct or indirect ownership or leasehold interest in the property.

us.c. § 605(b).

U.S.C. § 601(6).
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the potential actions discussed in this Notice of Proposed Rulemaking and Third Further Notice of
Proposed Rulemaking. jf adopted. .

8. Above, we have included smalJer incumbent LEes in our analysis. Although some
incumbent LECs may have 1,500 or fewer employees. we do not believe that such entities should be
considered small entities within the meaning of the RFA because they are either dominant in their field

. of operations or are not independently owned and operated, and therefore by definition not "small
entities" or "small business concerns" under the RFA. Accordingly, our use of the tenns "small entities"
and "smaJl businesses" does not encompass smaJl incumbent LEes. Out of an abundance of caution.
however. for regulatory flexibility analysis purposes, we will separately consider small incumbent LECs
within this analysis and use the term "small incumbent LECs" to refer to any incumbent LEes that
arguably might be defined by the SBA as "smaJl business concerns."D1

b. Other Utilities

9. The proposal in this Third Further Notice of Proposed Rulemaking with respect to
Section 224 of the Communications Act, 47 U .S.C. § 224, if adopted, would affect utilities other than
LECs. Section224 defines a "utility" as "any person who is a local exchange camer or an electric, gas,
water, steam, or other public utility. and who owns or controls poles, duets, conduits, or rights-of-way
used, in whole or in part, for any wire communications. Such term does not include any railroad, any
person who is cooperatively organized, or any person owned by the Federal Government or any State."
The Commission anticipates that, to the extent its section 224 proposal affects non-LEe utilities. the
effect would be concentrated on electric utilities. .

(1) Electric Utl1ities (SIC 4911,4931 & 4939)

10. Electric Services (SIC 4911). The SBA has developed a definition for small electric
. utility finns.231 The Census Bureau reports that a total of 1,379 electric utilities were in operation for at

least one year at the end of 1992. Accordin%,to SBA, a small electric utility is an entity whose gross
revenues do not exceed five million d<?llars. The Census Bureau reports that 447 of the 1,379 firms
listed had total revenues below five milJion dollars in 1992.234

~ee 13 c.F.R § 121.201, SIC code 4813. Since the time of the Commission's 1996 decision, Implementation of the Local Competition
Ins in the Telecommunications Act of 1996, First Repon and Order, 11 FCC Red 15499, 16144-45 (1996), 61 FR 45476 (August 29, 1996), I

won has consistently addressed in its regulatory flexibility analyses the impact of its rules on such incumbent LEes.

'87 SIC Manual.

IC.F.R. § 121.201.

.s. Department. of Commerce, Bureau of the Census, 1992 Economic Census. Industry and Enterprise Receipts Size Report, Tabl.
lreau of Census data under contract to the Office of Advocacy of the SBA) (1992 Economic Census Industry and Enterprise
ts Size Report).
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of entity as a utility that transmits and distributes natural gas for saJe.
3t4

The Census Bureau reports that a
. total of 126 such entities were in operation for at least one year at the end of 1992. 11te SBA's defmition
of a small natural gas transmitter and distributer is a finn whose gross revenues do not exceed five
million do))ars.

245
The Census Bureau reported that 43 of the 126 finns listed had total revenues below

five million dollars in 1992.3t4

IS. Natural Gas Distribution (SIC 4924). The SBA defines a natural gas distributor as an
entity that distributes natural gas for saJe.:M7 The Census Bureau reports that a total of 418 such finns
were in operation for at least one year at the end of 1992. According to the SBA, a small naturaJ gas
distributor is an entity whose gross revenues do not exceed five million dollars.- The Census Bureau
reported that 261 of the 418 firms listed had total revenues below five million dollars in 1992.'"

16. Mixed, Manufactured, or Liquefied Petroleum Gas Production and/or Distribution (SIC
4925). The SBA has classified this type of entity as a utility that engages in the manufacturing apdIor
distribution of the sale of gas.a These mixtures may include natural gas. 11te Census Bureau reports
that a total of 43 such rums were in operation for at least one year at the end of 1992. 1be SBA's
definition ofa small mixecL manufactured or liquefied petroleum gas producer or distributor is a finn
whose gross re~enues do not exceed five million doJlars.251 The Census Bureau reported that 31 of the 43
finns listed had total revenues below five million dollars in 1992.25Z

17. Gas and Other Services Combined (SIC 4932). The SBA has classified this entity as a
gas company whose business is less than 95% gas, in combination with other services.253 The Census

. Bureau reports that a total of43 such finns were in operation for at least one year at the end of 1992.
According to the SBA. a smaIl gas and other services combined utility is a finn whose gross revenues do

87 SIC MOTUUJI.

C.F.R. § 121.201.

92 Economic Census Industry and Enterprise Receipts Size Report, Table 2D.

87 SIC MOTUUJI.

C.F.R. § 121.201.

92 Economic Census Industry and Enterprise Receipts Size Report, Table 2D.

'87 SIC Manual.

C.F.R. § 121.201.

'92 Economic Census Industry and Enterprise Receipts Size Report, Table 20.

187 SIC ManlILll.
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revenues do not exceed six million dolJars.
1II3

The Census·Bureau reported that 1,908 of the 2,287 finns
listed had total revenues below six million doUars in 1992.

1M
.

21. Sanitary Services, Not Elsewhere Classified (SIC 4959). The SBA defines theSe flnns as
engaged in sanitary services.315

1be Census Bureau reports that a total of 1,214 such fmns were in
operation for at least one year at the end of 1992 According to SBA's defmition, a small sanitary service
firm's gross revenues do not exceed five million dollars." The Census Bureau reported that 1,173 of the
1,214 finns listed had total revenues below five million dollars in 1992.

117

(5) Steam and Air Conditioning Supply (SIC 4961)

22. The SBA defines a steam and air conditioning supply utility as a fmn who produces
and/or sells steam and heated or cooled air.- The Census Bureau reports that. a total of S5 such flnns
were in operation for at least one year at the end of 1992. According to SBA's defmition. a steam and air
conditioning supply utility is a rlIlli whose gross revenues do not exceed nine million dollars.Ie The
Census Bureau reported that 30 of the 55 finns listed had total revenues below nine million dollars in

. 1992.2lII

(6) Irrigation Systems (SIC 4971)

23. The SBA dermes irrigation systems as finns who operate water supply systems for the
purpose of irrigation.%71 The Census Bureau reports that a total of 297 firms were in operation for at least
one year at the end of 1992. According to SBA's definition, a small irrigation service is a finn whose
gross revenues do not exceed five million dollars.m The Census Bureau reported that 286 of the 297

C.F.R. § 121.201.

92 Economic Census Industry and Enterprise Receipts Size Report. Table 2D.

87 SIC Manual.

C.P.R. § 121.201.

92 Economic Census Industry and Enterprise Receipts Size Report, Table 2D.

'87 SIC Manual.

. C.P.R. § 121.201.

'92 Economic Census Industry and Enterprise Receipts Size Report, Table 2D.

187 SIC Manual.

I C.P.R. § 121.201.
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definition, a small real estate agent or manager is a firm whose revenues do not exceed 1.5 million
dollars.278 .

d. Multichannel Video Program Distributors (SIC 4841)

27. Our inquiry in this Notice of Proposed Rulernaking regarding whether the rules
governing access to cable home wiring for multichannel video program distribution should be extended
to benefit providers of telecommunications services would affect operators of cable and other pay
television services, if such inquiry leads to the adoption of rules. TI1e SBA bas developed a dermition of
a small entity for cable and other pay television services, which includes all such companies generating

.$11 million or less in annual receipts.279 This dermition includes cable system operators, closed circuit
television services, direct broadcast satellite services, multipoint distribution systems, satellite master
antenna systems and subscription television services. According to the Bureau of the Census, there were
1423 such cable and other pay television services generating less than $11 million in revenue that were
in operation for at least one year at the end of 1992.280

e. Neighborhood Associations

28. Our inquiry in this Notice of Proposed Rulemaking regarding whether we should adopt
rules similar to those adopted in the video context under section 207 of the 1996 Act protecting the
ability to place antennas to transmit and receive telecommunications signals and other signals that are not
covered under section 207 would affect neighborhood associations, if such inquiry leads to the adoption
of rules. Section 601(4) of the Regulatory Flexibility Act, S U.S.C. § 601(4), defines "small
organization" as "any not-for-profit enterprise which is independently owned and operated and is not
dominant in its field." This definition includes homeowner and condominium associations that operate
as not-for-profit organizations. The Community Associations Institute estimates that there were lSO,OOO
such associations in 1993.281

f. Municipalities

29. Our inquiry in this Notice of Proposed Rulemaking regarding whether we should adopt
. rules similar to those adopted in the video context under section 207 of the 1996 Act protecting the
ability to place antennas to transmit and receive telecommunications ~ignals and other signals that are not

C.F.R. § 121.201.

C.F.R. § 121.20t'{SIC 4841).

92 Economic Census Industry and Enterprise Receipts Size Report, Table 20, SIC 4841.

e Community Associations Institute Comments in Implementation of Section 207 of the Telecommunications Act of 1996, CS
No. 96-83. Report and Order. Memorandum Opinion and Order. and Furt~r Notice ojProposeJ Rulemalcing, II fCC Red
]9337 (1996).
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or are under a certain size.286 Commenters are invited to address the economic impact ofall of our
proposals on small entities and offer any alternatives. .

VI. Federal Rules that May Duplicate, Overlap, or Conf1ict with the Proposed Rules

32. None.

! Section m.D supra.

..
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Commission requests comment on whether unbundled access to riser cable and wiring within
multiple tenant environments meets the requirements of Section 251. Although we do state that
we will apply our decisions in the remand proceeding to the issue of riser cable and wiring in
multiple tenant environments presented here, the better course of action in my judgment would
be to consider all issues pertaining to unbundled network elements in one proceeding.

.es
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Even though my mind remains open to what commenteIS present, the door is open only a
sliver. We may eventually win an "ancillary jurisdiction" argument in court against the building
owners and landlords, but it does not seem like good policy to propose a new regulatory dictate
on these entities before other measures to evaluate the problem or pursue other non-regulatory
initiatives prove inadequate. Nevertheless. I will concur with asking the questions we do in this
item, anticipating an end result - based on the record - that is consistent with the law.

My second area of concern is the proposal to consider requiring incumbent LECs to make
available "unbundled access" to riser cable and wiring they control within multiple tenant
environments pursuant to section 251 (c)(3) of the 1996 Act. I feel strongly about our duty to
faithfully and quickly implement the Supreme Court's remand of the Commission's unbundled
network element role (the so-called Rule 319). I am therefore concerned about adding yet
another possible "network element" to a list that the Supreme Court struck down without the
thorough and thoughtful interpretation and application of the "necessary" and "impair" standards
of section 251(d)(2).

I will not object to the inclusion of this issue in this item since it basically defers to the
UNE remand proceeding, but I am troubled by the growing list ofUNEs that we put out for
comment before we implement the limiting principle as Congress and the Court required.
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Leisure World of Maryland Corporation
3701 RosS1rU)Or Boulevard· Silver Spring, MarykuuJ 20906

August 27, 1999

Federal Communications Commission
445 Twelfth Street, SW, TW-A325
Washington, DC 20554

Re: WT Docket No. 99-217
CC Docket No. 96-98

Gentleman: :

Enclosed are our comments regarding the FCC Forced Entry Issue.

(301) 598·1000

Ifyour office need any additional information regarding this issue, please contact me on
(301)598-1000.

Sincerely,

{WA £. bJL:.-
Robert E. Sullivan
General ~anager
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Robert E. Sullivan, General Manager
3701 Rossmoor Boulevard
Silver Spring, Maryland 20906
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Before the
Federal Communications Commission

Washington, DC 20554

In the Matter of

Promotion of Competitive Networks
in Local Telecommunications Markets

Wireless Communications Association
International, Inc. Petition for Rule making to
Amend Section 1.4000 of the Commission's Rules
to Preempt Restrictions on Subscriber Premises
Reception or Transmission Antennas Designed
to Provide Fixed Wireless Services

Cellular Telecommunications Industry
Association Petition for Rule Making and
Amendment of the Commission's Rules
to Preempt State and Local Imposition of
Discriminatory And/Or Excessive Taxes
and Assessments

Implementation of the Local Competition
Provisions in the Telecommunications Act
of 1996
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)
)
)
)
)
)
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)
)
)
)
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)
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)

WT Docket No. 99-217

CC Docket No. 96-98
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Leisure World of Maryland Corporation
Robert E. Sullivan, General Manager
3701 Rossmoor Boulevard
Silver Spring, Maryland 20906
August 27,1999

COMMENTS

1. These comments are filed by Leisure World ofMaryland, a Community located at 3701

Rossmoor Boulevard, Silver Spring, Maryland. The Community, created for individuals

55 years or more pursuant to special zoning ofMontgomery Cmmty Maryland consists of

some 4,600 dwelling units, both high rise and low rise, in which reside some 6,800

individuals. These units are organized into one cooperative and 22 condominiums, which

own, in addition to their own residences, the beneficial interest in a trust consisting of

common property such as a medical center, restaurants, clubhouses, etc.

2. At the outset, it should be noted that, it can be assumed that our residents favor

competition among suppliers ofgoods and services where such competition will result in

lower costs and better quality. However, by reason oftheir choice ofLeisure World as a

residence, they do not want to encourage entry at will upon Leisure World properties by

individuals seeking to sell products and services. In fact, our regulations are drawn in

such fashion as to protect our residents' privacy and freedom from unwanted solicitation,

e.g., entry to our commtmity is restricted. However, residents may allow solicitors to call

on them by authorizing entry by notification to our security gate operators.

3. In the case ofcable suppliers service is through a contract with the concerned

associations. Other than the telephone company, our buildings have been wired through

contract with a cable company franchised by the County. Another has recently been

franchised. There have been negotiations with satellite providers for a central antennae,

but none have resulted as yet in a contract. So far as we know, relatively few residents

have installed individuals dishes pursuant to the OTARD rules.
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4. Ifthe FCC is considering a rule authorizing forced entry at will by telecommunications

service providers for the purpose of installing wiring, digging ditches for conduits or

making other alterations ofproperty to accommodate proposed services we object

forcefully. Major safety, security, and service disruption risks are a real possibility. Our

senior citizens, many ofwhom have varying degrees ofinfirmity may be placed in harm's

way with a risk ofdangerous consequences.

5. It must be obvious from the above that we oppose any action by the Federal Government

which would violate our privacy and subject us to unwelcome intrusion by entrepreneurs

seeking to augment their financial well being at the cost ofwhat would appear to be a

forced invasion of our private property contrary to our desire for a quiet and peaceful

existence.

6. Oddly, the present inquiry, ifwe understand it correctly, seems to be an attack on

representative government, in that it suggests that governing boards do not act in the best

interest oftheir constituencies. Although we are aware that this can happen on occasion,

in the case of our residents, there are measures to correct such action such as the elective

process.

7. In essence, it appears to us, that petitioners want to place themselves in a position to

better sell their services through forced entry into private dwellings. Such an approach

should no more be encouraged than a mandate of free access into our homes by sellers of

other goods and services.

8. Such power in the Commission, if it exists, would obviously be a delegation by the

Congress. We consider it doubtful that Congress has such power under the Constitution,
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and in any event any purported delegation should be made only through clear and

unmistakable language, not by inference.

9. In conclusion, we emphasize that we encourage approaches to our residents through

conventional channels, and so far as we are aware, no governing body has reason not to

consider a competing proposal by any provider who can offer less expensive or better

service than an existing provider. Moreover, ifa new telecommunications provider is

successful in selling its services to our resi.dents, Leisure World Management as well as

the governing body ofthe Condominium or Cooperative involved in the service will

cooperate fully with the new provider to coordinate all the necessary activities to

accommodate installation ofthe service. Only in that way can we insure safety for all our

residents, security ofour community, minimal interference with the daily activities of the

commwrity at large, and correction ofall damage to common and limited common

elements ofour properties.

10. For all of the foregoing reasons we cannot endorse the radical approach suggested by the

present inquiry, an approach which appears not only to raise constitutional questions but

also appears to threaten the right ofour residents to choose peaceful possession and

enjoyment oftheir homes.


