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DOCKET NO. 22469

COMPLAINT OF COVAD
COMMUNICATIONS COMPANY AND
RHYTHMS LINKS, INC. AGAINST
SOUTHWESTERN BELL TELEPHONE
COMPANY AND GTE SOUTHWEST INC.
FOR POST-INTERCONNECTION
AGREEMENT DISPUTE RESOLUTION
AND ARBITRATION UNDER THE
TELECOMMUNICATIONS ACT OF 1996
REGARDING RATES, TERMS,
CONDITIONS AND RELATED
ARRANGEMENTS FOR LINE-SHARING
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ORDER NO. 2
ORDER MEMORALIZING PREHEARING CONFERENCE, ‘
ESTABLISHING PROCEDURAL SCHEDULE AND ISSUING PROTECTIVE ORDER

On May 4, 2000, the undersigned conducted a joint prehearing conference in Docket Nos.
22168 and 22469. During the prehearing conference, parties discussed the possibility of a
combined arbitration proceeding pursuant to § 252 of the federal Telecommunications Act of
19961 to address the single issue of line-sharing over xDSL capable loops, establishing a
procedural schedule, and filing a protective order.
prehearing conference were Southwestern Bell Telephone Company, GTE Southwest, Inc.,
Covad Communications Company, AT&T Communications of Texas, L.P., IP Communications,

Sage Telecom, Rhythms Links, and Northpoint Communications. This Order memorializes the

Parties entering an appearance at the

prehearing conference and establishes a procedural schedule.
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L Jurisdiction, Consolidation and Pending Motions

On March 17, SWBT filed a Motion to Dismiss IP’s Motion to Establish Expedited
Commission Oversight Concerning Line Sharing Issues, alleging that IP had not sufficiently
stated grounds for the relief sought. On May 3, SWBT filed a conditional withdrawal of its
Motion to Dismiss, if appropriate notice was given to all CLECs and all issues regarding line
sharing were addressed in this docket. GTE agreed to participate in a generic docket to address
line sharing issues. AT&T asserted that the UNE-P issues included in this proceeding overlap
with those pending in an interconnection dispute with SWBT and should not be considered in
this docket; Covad and Rhythms agreed. Sage and IP argued that, to the extent line sharing was
being addressed in a generic docket, all issues including UNE-P issues should be addressed.

The Arbitrators find that because the UNE-P issue is being addressed in other forums and
does not fit into the FCC’s current definition of line sharing, that issue should not be addressed in
this proceeding. In addition, the Arbitrators find that a hearing on interim relief shall be held.
Because of the dynamic nature of this issue and based on the direction of the FCC, the
Arbitrators find that the request for an interim relief hearing should be granted. Therefore, the
motions to intervene filed by AT&T, MCI and Sage are granted to the extent those parties wish
to participate in the line-sharing docket. IP’s Motion to Consolidate is also granted. In addition,
Covad/Rhythms’ request for an interim relief hearing is granted. The scope of this proceeding is
limited to issues regarding line sharing, as currently defined by the FCC, where an ILEC is the
analog voice provider and a CLEC is the data provider over the same loop. Issues regarding
shared spectrum by UNE-P providers will not be considered in this docket. Participation in this

proceeding is limited to telecommunications carriers seeking to address line-sharing issues.

II. Procedural Schedule

This federal proceeding shall be conducted in two phases: Phase I shall address interim
relief, including interim rates. Phase II shall address the remainder of disputed issues. The
following procedural schedule is adopted for Phase I:

Phase I

1 Pub. L. 104-104, 110 Stat. 56 (1996) (FTA).
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May 10, 2000 Intervention Deadline

May 12, 2000 Parties to file Proposed Interim Contract Language

May 17, 2000 Deadline for filing Direct Testimony

May 19, 2000, noon | Deadline for filing Joint Decision Point List with parties’
positions

May 22 -23,2000 | Interim Relief Hearing

May 26, 2000 Phase I Briefs Due

The parties agreed to develop the prchéaring schedule for Phase II. The following
agreed-upon schedule is adopted for the Phase II hearing and post-hearing briefs. Parties are to
file proposals for the Phase II procedural schedule on or before May 15, 2000.

Phase 11

July 10-11, 2000 Phase II Arbitration Hearing

July 18, 2000 Phase II Initial Briefs Due

July 24, 2000 Phase II Reply Briefs Due

August 17, 2000 Deadline for issuing Arbitration Award.

The parties shall follow Commission rules regarding discovery as set forth below, with
the following exceptions for Phase I:

1. CLECs are allowed 20 total RFIs, five (5) each for Covad, Rhythms, and IP, with the
remaining five (5) allowed for other intervenors;

2. SWBT and GTE are allowed five (5) RFIs for each of the following: Covad, Rhythms,
and IP; -

3. So as not to be unduly burdensome given the expedited schedule, if RFIs request
document production, parties shall make a good faith effort to tailor their requests to
elicit only one document per RFI;

4. RFIs shall be propounded by Covad, Rhythms, IP, SWBT, and GTE by May 8, 2000;
Objections to RFIs shall be filed on or before May 10, 2000;

Motions to compel shall be filed within two (2) working days of receipt of an objection;
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7. Responses to motions to compel shall be filed within two (2) working days of receipt of
the motion to compel;

8. Outstanding discovery disputes shall be addressed by the undersigned at a prehearing
conference, if necessary. Parties shall notify Arbitrators that a conference is necessary to
address such disputes on or before Wednesday, May 17, 2000.

9. Responses to discovery requests shall be filed on or before Monday, May 15, 2000.

A. Discovery Methods

Parties may obtain discovery by RFIs, which include requests for inspection and
production of documents or things, requests for admissions, and depositions by oral examination,
in accordance with P.U.C. ProcC. R. 22.141(b), except as modified by this Order for the first
phase of this proceeding.

B. Requests for Information

RFIs shall be filed with the Commission and served on all parties. Answers to the RFIs
for Phase I shall be served upon the requesting party no later than Monday, May 15, 2000.
Responses to RFIs shall meet the requirements specified in P.U.C. PROC. R. 22.144(c)(2).
Parties shall not provide copies of responses to RFIs to Commissioners or to the Arbitrators.
Responses to RFIs that are faxed to the propounding party, if received by 5:00 p.m., shall be
considered received on that date.

C. Cost Studies

All cost studies and supporting data shall be provided, to the extent available, to all
parties and the Commission in electronic format. In addition, SWBT has agreed to provide its
cost study for purposes of the Phase I interim hearing pursuant to the protective order entered in
this docket. SWBT’s cost study shall be provided in addition to other discovery requests allowed
for in this order.

D. Depositions
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Depositions will be allowed based on agreement or on a showing of good cause. If
depositions are taken, the depositions shall be taken pursuant to P.U.C. PROC. R. 22.143, unless
otherwise specified by this Order. Depositions shall be taken at a time and place agreed upon by
the parties. Depositions taken pursuant to agreement of the parties may be used for impeachment

purposes at hearing as if a commission for deposition had been issued.

E. Objections to RFIs/Motions to Compel

Objections to RFIs must meet the requirements of P.U.C. PRoOC. R. 22.144(d), except that
objections for Phase I shall be filed no later than May 10, 2000. Parties shall negotiate diligently
and in good faith conceming any discovery dispute prior to filing an objection. The objections
shall include a statement that negotiations were conducted diligently and in good faith. During
negotiations the parties may agree to extend the deadlines to file motions to compel or responses
to motions to compel. The parties must promptly file a letter explaining that the parties agree to
extend a particular deadline.

The party seeking discovery shall file a motion to compel no later than two (2) working
days after receipt of the objection. P.U.C. PROC. R. 22.144(¢). The motion to compel must state
the date of receipt of the objections. Absence of a motion to compel will be construed as an

indication that the parties have resolved their dispute.

Responses, if any, to the motion to compel shall be filed in accordance with P.U.C. PrRocC.
R. 22.144(f), except that the response to the motion to compel shall be filed within two (2)
working days after receipt of the motion to compel, and shall include any legal argument the

respondent wants to present regarding the motion. The response must state the date of receipt of

the motion to compel.

Any affidavits supporting an objection, motion to compel, or response shall be attached

to the relevant pleading.

F. In Camera Review
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In camera inspection is governed by P.U.C. PROC. R. 22.144(g). Documents subinitted
for in camera review SHALL NOT BE FILED WITH THE COMMISSION FILING CLERK
but should be hand-delivered to the Arbitrators. If they are filed with the Commission Filing
Clerk, even inadvertently, the documents may not be physically removed from the Commission.
Further, any claim to privilege or exemption could be found to have been waived by such filing

with the Commission Filing Clerk.

At the time the documents are submitted for in camera review, the objecting party shall
file swom affidavits setting out the facts necessary to support the explanation and the privilege or
exemption that is claimed. The affidavits will be public documents and as such shall be filed
with the Commission Filing Clerk and served upon the propounding party.

RFI responses submitted for in camera review shall be identified by docket number and
party submitting the materials, and shall be grouped and separated from other answers by
envelope, folder, box, efc.; materials which constitute a response to more than one RFI shall be
clearly cross-referenced. RFI responses submitted for in camera review will not be accessible to

the other parties unless subsequently ordered by the Arbitrators.

Discovery disputes will be resolved based on the written pleadings, any sworn affidavits
attached thereto, and materials, if any, provided for in camera inspection, unless a prehearing
conference is deemed to be necessary. _

III. Notice

Notice of the Phase I, Interim Relief Hearing and Intervention Deadline was provided by
filing an agreed notice and by sending the agreed notice direct mail to all certificated local
providers. The Office of Policy Development shall provide notice of the Phase II, Arbitration
Hearing by publication in the Texas Register.

IV. Participation in Arbitration

Participation in this proceeding is limited to telecommunications carriers seeking to
address line-sharing issues through Arbitration.
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V. Record of Hearing

The Arbitration Hearing shall be open to the public. Upon the request of any party, a
stenographic record shall be made of the hearing by an official court reporter appointed by the
Commission. It is the responsibility of the party desiring the stenographic record to arrange for
the official reporter to be present. A party may purchase a copy of the transcript from the official
reporter at rates set by the Commission. The court reporter shall provide the transcript and
exhibits in the Arbitration Hearing to the Commission at the time the transcript is provided to the
requesting party. If no court reporter is requested by a party, the Commission shall record the
proceedings and maintain the official record and exhibits. Each party to the Arbitration Hearing
shall be responsible for its own costs of participation in the arbitration process.

VL.  Rules Applicable

The rules of privilege and exemption recognized by Texas law shall apply to this
arbitration proceeding. The Texas Rules of Civil Procedure, Texas Rules of Civil Evidence, and
§§ 22.1-22.284 of the Commission’s procedural rules will not apply unless specifically

referenced. The Arbitration Hearing will be conducted in an informal and expeditious manner.

VII. Cross-examination

Each witness presenting written direct testimony shall be available for cross-examination
by the other parties to the arbitration. The Arbitrators shall judge the credibility of each witness
and the weight to be given his or her testimony based upon his or her response to cross-
examination. If the Arbitrators determine that a witness’ responses are evasive or non-
responsive to the questions asked, the Arbitrators may disregard the witness’ testimony on the

basis of a lack of credibility. Time limits may be placed on cross-examination.

VIII. Clarifying Questions

The Arbitrators and/or staff members identified as advisors to the arbitration may ask
clarifying questions at any point during the proceeding and may direct a party or a witness to
provide additional information as needed to fully develop the record of the proceeding. If a party
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fails to present information requested by the Arbitrators, the Arbitrators shall render a decision

on the basis of the best information available from whatever source derived.

IX. ExParte Communications

Ex parte communications with the Arbitrators or Commission staff who are advisors to
the Arbitrators in these proceedings (Advising Staff) are prohibited. Until otherwise notified,
parties should assume that all Commission staff are serving as Advising Staff. Parties should
undertake to communicate with the Arbitrators and the Advising Staff outside the hearing room
concerning the fact or law of these proceedings only through written documents filed with the

Commission and served on all parties.

X. Reference to Protective Material

Because the hearing will be open to the public, parties must present argument and ask and
answer questions in such a way to preserve the confidentiality of materials designated as

confidential. Exhibits containing material asserted as confidential shall be offered under seal.

XI. Filing and Service Proceeding

A.  Filing

Parties shall file fifteen (15) copies of pleadings and prefiled testimony. Pleadings and
other filings shall be deemed filed when the proper number of legible copies are presented to the
Commission Filing Clerk for filing. Faxing documents to the Commission does not constitute

filing.
B. Service

A copy of any document filed with the Commission must also be served on the other
party to the individual arbitration proceeding. All orders and other documents issued by the
Arbitrators will be faxed and may also be sent by first class mail, unless the party requests
express mailing and provides an express mail account number, or sends a courier or runner to

Commission offices. Parties secking to arrange express mailing or courier pickup should contact
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Lean Chiu at (512) 936-7289. All parties SHALL provide their current telephone, facsimile
number, and Internet address, if desired, to all other parties and the Commission by filing and
serving all parties with such numbers. Each party is responsible for providing the Commission
and all parties with its current address, telephone, and facsimile information if such information
changes. The telephone and facsimile numbers will be placed on the service list for the
convenience of the parties. Parties are responsible for updating their own service lists to reflect

changed information and the addition of other parties, if any.

Only one addréss per party will be included on the official service list maintained by the

Commission. The parties may agree to service more than one representative per party.
Corrections to the service list should be directed to Lena Chiu.

C. Filing Deadlines

The deadline for filing at the Commission is 3:00 p.m. on the date in question unless otherwise

specified.

Parties are encouraged to engage in negotiations to resolve outstanding issues. The
conduct of negotiations, however, does not relieve the parties of their obligation to meet filing
deadlines. Failure to meet such deadlines may subject a party to sanctions specified in P.U.C.
ProcC. R. 22.161.

Unless otherwise specified, responses to any motions or other pleadings shall be made
three (3) working days from receipt of the pleading to which the response is made. Failure to file
a timely response will be considered as acquiescence to the relief requested.

D. Assumption Regarding Time Receipt

To the extent it is necessary to make an assumption regarding the time of receipt of a
document, the following guidelines shall apply. Service on a party by mail shall be complete
upon deposit of the document, enclosed in a wrapper properly addressed, stamped and sealed, in
a post office or official depository of the United States Postal Service. Service on a party by
agent or by courier receipted delivery shall be complete upon delivery to the agent or courier.



]
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Service on a party by facsimile transmission shall be complete upon actual receipt by the

recipient’s telecopier or facsimile transfer machine.

A return receipt or affidavit of any person having personal knowledge of the facts shall
be prima facie evidence of the facts shown thereon relating to service. If a document has been
served in person or by agent, the Arbitrators will assume that the document was received on the
date of filing.

If a document is filed or served on the Arbitrators by facsimile transmission before 3:00
p.m. on a workday, the Arbitrators will assume that the document was received on that day;
otherwise, the Arbitrators will assume that the document was received on the next workday.
Due to the expedited nature of this proceeding, parties shall serve pleadings, briefs and other
documents, on other parties in a likewise, expedited fashion, e.g. hand-delivery, fax, overnight
courier or electronic means. The parties shall agree whether or not service upon other parties by
email or other electronic means is acceptable, and if acceptable, any document received be

electronic means by 5:00 p.m. will be considered received on that date.

SIGNED AT AUSTIN, TEXAS the 0™ day of May, 2000.

PUBLIC UTILITY COMMISSION OF TEXAS

D. MASON
PRESIDING OFFICER
OFFICE OF REGULATORY AFFAIRS

Sty MM

SHAY MAFLIK
PRESIDING OFFICER
OFFICE OF REGULATORY AFFAIRS




