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Jim@BalleT.com

Ms. Magalie Roman Salas
Office of the Secretary
Federal Communications Commission
The Portals
445 Twelfth Street
Eighth Floor
Washington, D.C., 20554

re: Notice of Ex parte Communications in Petition for Preemption of Section
392.410(7) of the Revised Statutes of Missouri, CC/!(/i¥Docket No. 98-122

Dear Secretary Salas:

On May 31, 2000, Kenneth McClure, Executive Senior Manager of City Utilities of Springfield,
Missouri, met with Commissioner Harold Furchtgott-Roth and with Dorothy Attwood, Chairman William
Kennard's Senior Legal Advisor, to discuss this matter. On June 1, 2000, Richard Gehman, General
Counsel of the American Public Power Association (APPA) and James Baller, legal counsel to the
Missouri petitioners and APPA, met with Ms. Attwood for the same purpose. The meetings occurred at
the Commission's offices at the Portals and lasted approximately one half-hour each.

During the meetings, we made the following points:

APPA is a national service organization that represents the interests of approximately
2,000 public power utilities located in all states except Hawaii. Some public power
utilities serve large cities such as Los Angeles, Seattle, Nashville, San Antonio and
Cleveland, but about three-fourth of APPA's members serve rural communities with
populations of 10,000 or less. In many of these communities, the history of the electric
power industry - in which the private sector focused first on more lucrative urban markets
and left rural communities behind - is repeating itself in the telecommunications area in
what has come to be known as the "Digital Divide."

Public power utilities have for decades played a critical role in filling service gaps and
bringing competition to their communities in the electric power industry and can play a
similar role in telecommunications. As electric utilities, they have a need for, and
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experience with, operating sophisticated telecommunications systems. They also have
necessary telecommunications infrastructure; long experience with customer relations,
billing and technical service; and a century-long history of universal service. If freed from
barriers to entry, public power utilities can therefore act immediately to bring advanced
telecommunications services to their communities and thus enhance economic
development, educational opportunity and quality oflife.

Unfortunately, in at least eight states, incumbent telecommunications and cable service
providers have persuaded state legislatures to enact barriers to entry by public power
utilities. In several other states, similar measures are under consideration.

The need of public power utilities to be able to provide telecommunications services free
of barriers to entry affects not only the telecommunications industry but also the electric
power industry. Congress and the states are striving to maintain a competitive balance
between the public and private sectors. As privately-owned electric utilities move into
telecommunications, state barriers that inhibit the ability of public power utilities to offer
similar services could decisively tip this competitive balance in favor of the private sector,
contrary to Congress's intent.

The Missouri case differs from the Abilene case because in the latter, both the
Commission and the D.C. Circuit Court of Appeals expressly declined to rule on whether
the term "any entity" in Section 253 of the Telecommunications Act applies to public
power utilities. The Missouri preemption proceeding squarely presents and emphasizes
this issue.

In the Abilene case, the Commission acknowledged that it had not considered the
legislative history of Section 253 in issuing the Texas Order, because it believed that this
history applied only to public power utilities and not to municipalities, such as Abilene,
that do not operate their own electric utilities. The Commission also acknowledged that
the legislative history is replete with references to public power utilities.

Public power utilities also differ from municipalities that do not operate electric utilities in
that they engage in business activities rather than purely governmental activities.

Public power utilities that engage in telecommunications activities are regulated in a
variety of ways. Some are subject to the jurisdiction of state public service or public
utility commissions. Some are regulated by an independent utility board. Some operate
as offices or divisions of the local government and are regulated by the ballot box. Some

are subject to a combination of these regulatory schemes. For example, City Utilities of
Springfield, MO, is governed by a virtually independent local utilities board, but for
telecommunications purposes, it is also subject to the jurisdiction of the Missouri Public
Service Commission.
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In interpreting a statute, it is essential for the Commission to examine Congress's policies
in enacting the statute. Here, the Telecommunication Act's policies of facilitating
competition in all communications markets, promoting universal service, and fostering the
rapid deployment of advanced telecommunications services to all Americans, including
those in rural and low income areas, strongly support interpreting the term "any entity" in
Section 253 as encompassing public power utilities. Indeed, reading that term any other
way would impair or defeat these policies, particularly in rural areas. As the Commission
itself recognized in paragraph 179 of the Texas Order, municipal involvement in
telecommunications contributes to facilities-based competition, and laws such as the Texas
barrier to municipal entry not only deprive consumers of that benefit and are also
unnecessary to achieve any legitimate state purpose. Unfortunately, the Commission did
not rely on these policy considerations in interpreting Section 253 in the Texas Order, nor
did the Commission even mention the purposes of the Act in its briefs and oral argument
in the ensuing Abilene case. We strongly urge the Commission to do so now.

Where barriers to their entry do not exist, public power utilities are engaging in a broad
range of telecommunications activities. Some are developing broadband networks that are
fulfilling the goals of the Telecommunications Act in their communities. Chairman
Kennard recently observed examples of this in rural Iowa. Copies of news articles
covering his visit are attached.

The need for a prompt decision in the Missouri Municipals' favor is also underscored by a
recent joint report of the National Telecommunications and Information Administration
and the Rural Utilities Service, excerpts of which are attached. The report confirms that
the Digital Divide between urban and rural areas is not only a reality but is growing
rapidly. The report also observes that public power utilities can be an important part of
the solution to that problem.

In addition to the documents referred to above, Mr. Geltman and I gave Ms. Attwood a set of the
materials that we have previously distributed in ex parte meetings and sent to the persons on the attached
list. Because these materials are quite lengthy, we are not distributing them again this time but will make
them available on request.

Enclosures

cc: Attached List

__ ..•.. , .. .v .~,'".··,~"._~ , .••,,", • _



CERTIFICATE OF SERVICE

I, James Baller, hereby certify that on this 2nd day ofJune 2000, I caused copies of the foregoing
letter to be served on the parties on the attached Service List by first-class u.s. Mail.

By U.S. Mail:

Ms. Magalie Roman Salas
Office of the Secretary
Federal Communications Commission
The Portals
445 Twelfth Street, Eighth Floor
Washington, D.C. 20554

Honorable William E. Kennard, Chairman
Federal Communications Commission
445 Twelfth Street, S.W., TW-A325
Washington, D.C. 20554

Honorable Susan Ness, Commissioner
Federal Communications Commission
445 Twelfth Street, S.W., TW-A325
Washington, D.C. 20554

Honorable Harold W. Furchtgott-Roth,
Commissioner
Federal Communications Commission
445 Twelfth Street, S.W., TW-A325
Washington, D.C. 20554

Honorable Michael K. Powell, Commissioner
Federal Communications Commission
445 Twelfth Street, S.W., TW-A325
Washington, D.C. 20554

Honorable Gloria Tristani, Commissioner
Federal Communications Commission
445 Twelfth Street, S.W., TW-A325
Washington, D.C. 20554

Dorothy Attwood
Legal Advisor to Commissioner Kennard
Federal Communications Commission
445 Twelfth Street, S.W., TW-A325
Washington, D.C. 20554

ITS, Inc.
1231 20th Street, N.W.
Washington, D.C. 20036

Janice M. Myles
Federal Communications Commission
Common Carrier Bureau, Room 544
445 Twelfth Street, S.W., TW-A325
Washington, D.C. 20554

Bill Bailey
Legal Advisor to
Commissioner Furchtgott-Roth-F.C.C.
445 Twelfth Street, S.W., TW-A325
Washington, D.C. 20554

Kyle Dixon
Legal Advisor to Commissioner Powell
Federal Communications Commission
445 Twelfth Street, S.W., TW-A325
Washington, D.C. 20554

David Goodfriend
Legal Advisor to Commissioner Ness
Federal Communications Commission
445 Twelfth Street, S.W., TW-A325
Washington, D.C. 20554

Sarah Whitesell
Legal Advisor to Commissioner Tristani
Federal Communications Commission
445 Twelfth Street, S.W., TW-A325
Washington, D.C. 20554

Jordan Goldstein
Legal Advisor to Commissioner Ness
Common Carrier Issues
Federal Communications Commission
445 Twelfth Street, S.W., TW-A325
Washington, D.C. 20554

Christopher 1. Wright, General Counsel
James Carr
Suzanne Tetrault
Aliza Katz
Office of the General Counsel
Federal Communications Commission
445 Twelfth Street, S.W., TW-A325
Washington, D.C. 20554

Ms. Kathryn Brown, Chief of Staff
Federal Communications Commission
445 Twelfth Street, S.W., TW-A325
Washington, D.C. 20554



20036
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Kecia Boney
R. Dale Dixon, Jf.
Lisa Smith
Jodie Kelly
MCI Telecommunications Corporation
1801 Pennsylvania Avenue
Washington, D.C. 20006

L. Marie Guillory
Jill Canfield
National Telephone Cooperative Association
4121 Wilson Boulevard
Arlington, Virginia 22203-1801

Michael K. Kellogg
Geoffrey M. Klineberg
Paul G. Lane
Durward D. Dupre
Michael 1. Zpevak
Kellogg, Huber, Hansen,
Todd & Evans, P.L.L. e.
1301 K Street, N.W.
Suite 1000 West
Washington, D.e. 20005

Jeffrey L. Sheldon
UTC, The Telecommunications Association
1140 Connecticut Avenue, N.W.
Suite 1140
Washington, D.C. 20036

Gail L. Polivy
John F. Rapoza
GTE Service Corporation
1850 M Street, N.W., Suite 1200
Washington, D.e. 20036

Jeremiah W. (Jay) Nixon
Ronald Molteni
Office of the Attorney General
Supreme Court Building
P.O. Box 899
207 W. High Street
Jefferson City, MO 65102

Carol Mattey, Cheif
Margaret Egler
Claudia Pabo
Policy Division
Common Carrier Bureau
445 Twelfth Street, S.W., TW-A325
Washington, D.C. 20554

J es Baller
ean A. Stokes

Lana L. Meller
THE BALLER HERBST LAW GROUP, P.e.
1820 Jefferson Place, N.W.
Suite 200
Washington, D.e.
(202) 833-5300
(202)833-1180
jim@baller.com

Attorneys for the
Missouri Municipals

June 2,2000
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Advanced Telecommunications in Rural America

EXECUTIVE SUMMARY

ii

Advanced Telecommunications in Rural America is a response by the National
Telecommunications and Information Administration (NTIA) and the Rural Utilities Service
(RUS) to a request by ten U.S. Senators on the status ofbroadband deployment in rural versus
non-rural areas in the United States. This report also responds to a call by President Clinton and
Vice President Gore to bridge the digital divide and create digital opportunities for more
Americans. The rate ofdeployment of broadband services will be key to the future economic
growth of every region, particularly in rural areas that can benefit from high-speed connections
to urban and world markets.

This report finds that rural areas are currently lagging far behind urban areas in broadband
availability. Deployment in rural towns (populations of fewer than 2,500) is more likely to occur
than in remote areas outside of towns. These latter areas present a special challenge for
broadband deployment.

Only two technologies, cable modem and digital subscriber line (DSL), are being deployed at a
high rate, but the deployment is occurring primarily in urban markets. Broadband over cable,
which provides most broadband service, has been deployed in large cities, suburban areas, and
towns. One survey found that, while less than five percent of towns of 10,000 or less have cable
modern service, more than 65 percent ofall cities with populations over 250,000 have such
service.

DSL technology also has been deployed primarily in urban areas. The Regional Bell Operating
Companies (RBOCs) are providing DSL service primarily in cities with populations above
25,000 according to public RBOC data. While more than 56 percent of all cities with
populations exceeding 100,000 had DSL available, less than five percent ofcities with
populations less than 10,000 had such service. Deployment of both cable moderns and DSL
service in remote rural areas is far lower.

The primary reason for the slower deployment rate in rural areas is economic. For wireline
construction, the cost to serve a customer increases the greater the distance among customers.
Broadband service over cable and DSL is also limited by technical problems incurred with
distance and service to a smaller number of customers. Both technologies, however, promise to
serve certain portions of rural areas. Cable operators promise to serve smaller rural towns, and
smaller, independent telecommunications companies and competitive providers may soon be
able to offer DSL to remote rural customers on a broader scale.

Advanced services in rural areas are likely also to be provided through new technologies, which
are still in the early stages ofdeployment or are in a testing and trial phase. Satellite broadband
service has particular potential for rural areas as the geographic location of the customer has
virtually no effect on the cost of providing service. Several broadband satellite services are
planned. Their actual deployment remains uncertain, especially in light of the recent entry into
Chapter II bankruptcy of two satellite service companies.
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Wireless broadband services are also planned for rural areas. More immediately, multipoint­
multichannel distribution system (and potentially local-multipoint distnDution system) fixed
service capabilities may provide a solution for some rural areas. In as little as five years, third
generation mobile wireless services providing data rates as high as two megabits/second may be
operational.

Policymakers should promote competition, where possible. Using the pro-competitive
provisions of the Telecommunications Act, some competitive local exchange carriers have
deployed advanced services in rural areas of the country. Some wireless carriers have also
indicated an interest in providing voice and high rate data, especially ifuniversal service policies
can be reformed.

Competition leads to lower prices, more customer choice, rapid technological advances, and
faster deployment ofnew services. Given unique challenges faced by rural Americans, however,
other government policies must be considered as well.

In order to support advanced services in rural areas, NTIA and RUS recommend a number of
actions. We recommend the continued support and expansion of those government programs,
such as the E-rate program, that ensure access to new technologies including broadband services.
We also urge the Federal Communications Commission to consider a definition ofuniversal
service and new funding mechanisms to ensure that residents in rural areas have access to
telecommunications and information services comparable to those available to residents of urban
areas.

Support for alternative technologies will also be crucial to the deployment of advanced services
in rural America. The Administration is committed to increasing investment in research and
development to promote the next generation of broadband technologies. NTIA and RUS will
also collect and disseminate "promising practices" that can promote private sector investment in
rural broadband services.
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DirecPC is provided over a system originally designed to deliver television programming.
Subsequently, this system was adapted to provide limited high-rate Internet access. Downstream
rates are shared and can be as high as 400 kilobitslsecond, while the upstream link is via standard
phone lines. As such, it does not meet the FCC's definition ofbroadband. DirecPC also restricts
heavier users under a "fairness" policy to rates that are a small fraction of the 400 kilobit/second
maximum. This restriction may make DirecPC less attractive as a high-speed data link than
other broadband technologies.

Because DirecPC provides customers in the most remote rural areas with the same quality of
service provided to those in urban areas, it provides a preview of the potential for satellite
broadband to eliminate geography and location as a cost factor. Several new broadband satellite
systems are expected to come online in the next few years (as discussed in Part C), all of which
will provide significantly higher capacities than DirecPC.

Summary on Capability and Availability

The problem with regard to broadband access in rural areas lies primarily with last mile
connections rather than access to the backbone network. DSL and cable modems are the most
widely available last mile broadband technologies. As discussed below, however, their
deployment in rural areas lags that in urban areas. New technologies hold promise for broadband
access in rural areas but may be years away from widespread availability.

B. Rates of Deployment in Rural and Non-Rural Areas

Issue 3. Rate of deployment of advanced telecommunications capability in rural areas
compared with the deployment of such capabilities in non-rural areas and identify
specific geographic areas where advanced telecommunications capability is being
deployed at a significantly lower rate than such services are being deployed
elsewhere in the Nation.

In responding to Issue 3, we address broadband services that are already widely deployed so that
we can compare rural and non-rural areas and examine specific locales that are not yet served by
these technologies. For this reason, we have limited our discussion to cable modems and DSL.

Deployment in urban and rural areas is not proceeding at a comparable pace. For various
reasons, the major cable and DSL providers are both concentrating on serving metropolitan
urban areas with high population densities. The likelihood of receiving broadband service
through either technology declines with population density. As a result, residents in rural areas
will generally be the last to receive service.

That said, the size of the provider and the nature of its service area are undoubtedly significant
factors in determining which areas are served. Providers with both rural and non-rural service
areas will likely bring broadband to their larger, urban, and more lucrative markets first, whereas
rural providers are most likely to serve rural towns before remote, out-of-town areas. This
means that those last served will be in the sparsely-settled countryside.
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modem deployment, compared to less than five percent of towns with populations between 5,000
and 10,000 and less than one percent in towns with populations under 2,500. We recognize that
companies may report their deployment with varying degrees ofaccuracy and that any list is
probably not complete.

I For several reasons, cable modem service is less successful in reaching some rural areas. It is

I
estimated that cable is available to somewhere between 81 % and 97% ofAmericans, depending'
on the method ofcalculation.62 Nevertheless, rural areas outside of towns still have less access
to cable TV.6J With the arrival ofdirect broadcast satellite for television, it is even less likely
that cable systems will extend further into the countryside. Additionally, as with all types of

\ wireline service, the costs of high-speed cable data deployment and operation in rural areas are
high.64 Because the subscriber base in rural areas is more dispersed than in more densely
populated areas, there is less economic incentive to connect rural areas.

While the prospects for deploying cable modem service in remote areas outside of towns seems
low, the prospects are higher in small rural towns. Appendix A shows that many small towns

62. Statistics for the availability of cable vary according to whether a comparison is made to TV households, all
households, or housing units. The most commonly used statistic is to compare homes passed by cable to TV
households. According to estimates developed by Paul Kagan Associates, Inc., and reported in the National Cable
Television Association's (NCTA's) Cable Television Developments, there were 99 million TV households, 66
million cable customers, and 95.6 million homes passed by cable service. See NCTA, 23 Cable Television
Developments I (Summer 1999). Using these figures, the ratio of homes passed by cable to TV households was
96.6%. Id. The Warren Report, a second source reported by NCTA on its website, estimated that there were fewer
homes (91 million) passed by cable in 1999 based on infonnation collected from cable providers
(ncta.cyberserv.com/qsluser-pageslDev%28statedata%29.cfrn). Comparing the Warren estimate of homes passed to
the Kagan estimate for TV households yields a ratio of approximately 92%.

Another way to measure the availability of cable is to compare homes passed by cable to all households, not only
TV households. According to a December 8, 1999 report, there were approximately 101 million households
(occupied housing units) and 112 million housing units (occupied or unoccupied) as ofJuly 1998. See Census
Bureal1 Estimates ofHousing Units. Households. Households by Age ofHouseholder, and Persons per Household:
July 1. 1998 (www.census.gov/populationlestimateslhousinglsthuhh1.txt). Comparing the Kagan and Warren
estimates for homes passed to total households yields ratios of95% and 90%, respectively.

Finally, a third comparison is between houses passed by cable and total housing units. This comparison is especially
useful because there is evidence that cable providers may be reporting housing units passed, not households or TV
households passed. For example, the Warren report listed 258,832 homes passed by cable in Washington, D.C.,
while Census estimated 265,000 housing units but only 225,000 households for the same area. The cable provider in
Arlington, Virginia reported 89,968 homes passed and 89,968 housing units in its franchise area. It is reasonable
that providers report housing units passed because, when it does not serve a house, a cable provider has no easy way
to distinguish among a household without TV, a household with TV, or an unoccupied housing unit. Comparing the
Kagan and Warren estimates for homes passed to total housing units yields ratios of86% and 81 %, respectively.

63. National Telecommunications and Information Administration, U.S. Department of Commerce, Survey ofRural
Information Infrastructure Technologies (September 1995) at 3-7 ("Cable television service providers are generally
unwilling to extend their cables into rural areas where the subscnber density is less than 10 per mile.")

64. National Cable Television Association, Imposing Common Carrier-Style Regulations On Cable Would Impede
Deployment ofCable's High Speed Internet Service to Rural and Small Communities (May 1999) ("In lower density
rural markets, where computer penetration is generally less than the national average, the high fixed costs involved
in establishing high speed networks are spread over a much smaller customer base. Although customers are
responding favorably, these small cable system operators are still unsure about how many customers they will attract
and what return they will see.).
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with populations less than 2,500 are already receiving cable modem service, including Freeman,
South Dakota (pop. 1,293); Hardin, Kentucky (pop. 595); and Machias, Maine (pop. 1,773).

Many mid-sized and small cable operators are installing turnkey systems that allow them to offer
cable modem service. For example, cable companies in conjunction with the ISP Channel are
offering data services in such towns as Atchison, Kansas; Kennebunk, Maine; Lake Travis,
Texas; and Bonneville, Mississippi.6S While these towns do not fall under our definition of rural,
they are certainly smaller than the large metropolitan areas where cable modem service first
appeared.

In addition, a number of municipal utilities are offering high rate data services, primarily over
cable systems. The American Pubic Power Association reported that, of the 127 municipal
electric utilities across the country that currently offer telecommunications, approximately one­
sixth are providing cable modem service." Four of these systems are in the rural towns ofCoon
Rapids, Hawardan, and Manning, Iowa; and Schulenburg, Texas. Electric utilities are also
providing service in somewhat larger towns, such as Scottsboro, Alabama; Fairborn, Georgia;
and Barbourville, Kentucky.

To gauge the likelihood ofdeployment in rural areas, NTIA spoke to approximately two dozen
small cable companies serving 1,000 customers or fewer about the deployment of broadband
over their cable systems. Approximately half of the companies currently offer, or plan to offer,
cable modem service to small towns, some of which would likely be rural. These companies
reiterated that, because cable service is more economical where there is a higher density of
customers, it is unlikely that they will build out to isolated customers in the rural countryside.

To date, DSL has been deployed primarily in urban centers. The Regional Bell Operating
Companies (RBOCs) and GTE, which serve a large majority of all DSL customers,67 planned to
offer DSL to as many as 45 million lines (approximately 45% of their customers) by the end of
1999.68 As demonstrated in Appendix B, RBOC DSL deployment has primarily occurred in
cities of 10,000 or more, while most localities with DSL have populations of 25,000 or higher.
These data are based on public information provided by the RBOCS (primarily on the Web) in

65. Lee L. Selwyn et ai, The Broadband Road to Rural America: The Competitive Keys to the Future ofthe
Internet, May 1999 at 72-3 and Table 3.3.

66. These municipal cable systems also provide Internet access, presumably over a cable modem system. See
American Public Power Association, Municipal Electric Utilities Providing Broadband Telecommunications
Services (1999). Other municipalities also reportedly offered "high speed data" service although it was not clear how
this was delivered or at what rate and to whom it was delivered.

67. According to TeleChoice, 76.5% ofDSL was provided by incumbent LECs See Telechoice, supra note 35.
The RBOCs serve the vast majority of ILEC customers.

68. Selwyn, et al., Bringing Broadband to Rural America: Investment and Innovation in the Wake ofthe Telecom
Act. September 1999, at 15. This figure may be somewhat ambitious because ofextensive bridge taps in RBOC
plant. However, bridge taps are easily remedied and do not represent a long-term roadblock to broadband like
loading does for rural loops.
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Issue Brief
Overcoming Anticompetitive State Barriers to Entry
for Municipal Utilities in Telecommunications
January 2000

American Public Power Associallon
2301 M St NW
Washington, "D.C. 20037-1484
2021467-2900

Summary: For more than a century, public power utilities have played a vital role in
furnishing essential local competition in the electric power industry. This competition has
kept prices low and quality of electric service high in the communities that operate their own
electric utilities. In the absence of barriers to entry, public power utilities can now playa
similar role in telecommunications.

Clearly, in enacting the Telecommunications Act of 1996, Congress envisioned that utilities­
with their existing internal communications infrastructure - could help to further the goals
of competition by providing an alternative means through which new competitive
communications services could be offered.

Yet, in an effort to undermine this objective, existing cable TV and local telephone interests
are working to prevent municipal utilities from providing telecommunications services within
their own communities. These entities are utilizing their vast resources and long-standing
relationships with state legislatures to inhibit the development of competition at the state
level. In an effort to achieve in the states what they could not obtain at the federal level, they
have pushed legislation in eight states to create barriers to entry for municipal utilities in
telecommunications. This unfortunate trend is expected to grow - unless Congress and the
Federal Communications Commission (FCC) make it clear that such statutes are out of step
with the intent and language of the Telecommunications Act of 1996.

The FCC now has before it an opportunity to address this problem. Several municipalities in
the State of Missouri have jointly asked the FCC to override a Missouri state statute that
conflicts with the Telecommunications Act by prohibiting the provision of most
telecommunications services by municipalities and municipal utilities. A plain reading of the
language of the Telecommunications Act, and accompanying report language related to
utilities in particular, makes it very clear that this barrier to entry must be nullified. A strong
preemptive FCC ruling in this case will effectively bring an end to this ongoing effort to
frustrate the goals of the Telecommunications Act through enactment of restrictive state
statutes - and will reinstate the long tradition of local control that has been the driving
principle behind municipal utilities since the inception of the electric industry over a century
ago.

Regulatory and Legislative Background Regarding State Barriers to Entry for Municipal
Utilities in Telecommunications: In the Telecommunications Act of 1996, Congress sought to
open the telecommunications marketplace to all potential competitors, including electric

The American Public Power Association is the national service organization representing
the nation's more than 2,000 local publicly owned electric utilities.
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utilities without qualification. To ensure that those interests with existing market control
over various aspects of the telecommunications industry would not be able to undennine the
Act's pro-competitive policies at the state and local levels, Congress included the following
language in Section 253(a) of the Act:

No State or local statute or regulation, or other State or local legal
requirement, may prohibit or have the effect of prohibiting the ability of any
entity to provide any interstate or intrastate telecommunications service,
(emphasis added).

In enacting Section 253(a), Congress was well aware of the vital role that public power
utilities could play in bringing competition to telecommunications markets, and took steps to
include explicit language in the Act's conference committee agreement that reaffinned the
drafters' intention that all utilities be free from state barriers to entry. The Conference
Committee Agreement specifically noted the conferees' clear understanding that "electric,
gas, water or steam utilities" might "choose to provide telecommunications services," and they
confinned their understanding and intent that "explicit prohibitions on entry by a utility into
telecommunications are preempted under this section [§ 253 (a) ]." Several recent letters to
the FCC from Congress have reaffirmed that this provision was designed to ensure electric
utility involvement in the provision of telecommunications services.

The petition that has been filed by the Missouri municipals asks the FCC to examine closely
this legislative history that supports the involvement of municipal utilities in
telecommunications. Senator Trent Lott (R-MS) commented upon passage of the Act that its
goal is to "construct a framework where everybody can compete everywhere in everything."
To fully achieve this objective, the FCC must take action to eliminate any state-enacted
barriers to entry for any potential competitor.

How State Barriers to Entry for Municipal Utilities in Telecommunications Hurt Communities
and Consumers: The vast majority of public power utilities in the U.S. are located in cities
with less than 10,000 residents. Many of these municipal electric utilities deVeloped largely
due to the failure of private utilities to provide electrical service in many rural areas because
they were viewed as unprofitable. In these cases, communities fonned municipal electric
utilities to do for themselves what they viewed to be of vital importance to their quality oflife
and future economic prosperity.

Once again, public power utilities are well-positioned to bring the infrastructure of the future
to their communities by helping to facilitate the development of competition in the
telecommunications industry, and the offering of new services in the very areas that may not
receive them otherwise. Ultimately, preventing municipal utilities from providing
telecommunications services within their own communities will not only inhibit competition
in telecommunications, but it will also unfairly limit the telecommunications services
available to residents ofsmaller communities, and impede economic development and
growth in numerous rural communities throughout the country.

Moreover, this debate is not strictly related to competition between public and private sectors
- despite the local telephone and cable 1V companies' efforts to cast the issue in that light.
In fact, a large percentage of municipal utilities are planning to provide communications
services through partnerships with private companies, or by outsourcing the provision of
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State Barriers to Telecommunications Activities By Public Power Utilities

(As of November 8, 1999)

1. Arkansas prohibits municipal entities from providing local exchange services.
(Ark. Code § 23-17-409)

2. Florida imposes various taxes to increase the prices of telecommunications
services (as distinguished from other services) sold by public entities. (Florida
Statutes §§ 125.421. 166.047, 196.012, 199.183 and 212.08)

3. Missouri bars municipalities and municipal electric utilities from selling or
leasing telecommunications services or telecommunications facilities, except
services for internal uses; services for educational, emergency and health care
uses; and "Internet-type" services. (Revised Statutes ofMissouri § 392.410(7)

4. Minnesota requires municipalities to obtain a super-majority of 65% of the voters
before providing telecommunications services. (Minn. Stat. Ann. § 237.19)

5. Nevada prohibits
"telecommunications
§ 268.086)

municipalities l¥ger than 25,000
services," as defined by federal law.

from providing
(Nevada Statutes

6. Tennessee bans municipal provlSlon of paging and security service and allows
provision of cable, two-way video, video programming, Internet and other "like"
services only upon satisfying various anti-competitive public disclosure, hearing
and voting requirements that a private provider would not have to meet.
(Tennessee Code Ann. § 7-52-601 et seq.)

7. Texas bars municipalities and municipal electric utilities from offering
telecommunications services to the public either directly or indirectly through a
private telecommunications provider. (Texas Utilities Code, § 54.201 et seq.)

8. Virginia prohibits all localities except the Town of Abingdon (the home of a
prominent member of Congress) from offering telecommunications services or
facilities, but allows localities to sell the telecommunications infrastructure that
they had in place on September I, 1998, and also allows localities to sell or lease
"dark fiber" subject to several onerous conditions. (Virginia Code § 15.2-1500)
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remo\t;~ JII bJITIas !O entry in the pro\'ision of telecommunications services,
SuhSecuon (a I of ne\\ section ~5-l preempts any State and local statutes and regu1J.tions.

or other State and h""'l..:al legal requlft~mems. that may prohibit or have the effect of prohibiting
an:- emu:- from pr0\IJlng Interstate or intrastate telecommunications services,

Suhsectlon (hi of section ~5-l preserves a State's authority to impose. on a competitively
neutral baSIS and consistent with uni\'ersal service provisions. requirements necessary to preserve
and advance universal service. protect the public safety and welfare, ensure the continued quality
of telecommunICations sen'ices. and safeguard the rights of consumers. States may not exercise
this authority in a ',.I,'ay that has the effect of imposing entry barriers or other prohibitions
preempted by new section ~54(a),

Suhsection (C) of new section 25-l provides that nothing in new section 254 affects the
authonry of States or local governments to manage the public rights-of-way or to require. on a
competlti\'ely neUlral and nondiscnminatory basis, fair and reasonable compensation for the use
of public f1ghts-pf-way, on 3 nondiscriminatory basis. provided any compensation required is
puhlicly dlsclust:d

Suhsectlun (0) requires the CommiSSion. after notice and an opportUnity for public
comment. to preempt the enforcement of any State or local statutes, regulations or legal
requirements that violate or are inconsistent with the prohibition on entry barriers contained in
suhsectlons tal or (b) of section 254,

Subsection Ie) of new section 254 simply clarifies that new section 254 does not affect
the application of section 332(c)(3) of the Communications Act to CMS providers.

Section 309 adds a new section 263 to the Communications Act and is intended (0 permit
States to adopt certam statutes or regulations regarding the provision of service by competing
telecommUnicatIOns carriers in rural markets. Such statutes or regulations may'be no more
restrictive than the criteria set forth in section 309. The Commission is authorized to preempt
an~ Slale: <;,tJtule or regulation that is inconsisten!_ with the Commission's regulations
\l11rkmr.:mIn'-' Ihl' ~ClI(1n

II/lUll' IJmendmt'nl

The: House proVisions are identical or similar to subsections 254(a), (b) and (c). The
HllU'-.C ;lme:nJmcnt docs not have a similar provision (d) requiring the Commission to preempt
Statt: I,r II ~.tl harncr, 10 enl~. If It makes a detennination that they have been erected.

Conference cJ~r(,l'fn('nr

nil' .,:onfercnce Ji!reemcnt adopls the Senate provisions.
New~tion 253(b) c\a.rific:<- thaI nothing in this section shall affect the ability of a State

to sa~luard itw righU at COfl\UnlCrs. In addition to consumers of telecommunications services.
tht" conferecs intend ttut this indudcs the consumers of electric. gas. water or steam utilities.
to thc cxtent \ul.:h uttlttles choose: to provide telecommunications services. Existing State laws
or regulallons that reasonably condition telecommunications activities of a monopoly utility and
are deSigned to protect captive utility ratepayers from the potential banns caused by such
activities arc: not preempted under this section. However, explicit prohibitions on entry by a
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utility into telecommunications are preempted under this section.
The rural markets provision in section 309 of the Senate bill is simplified and moved to

this section. The modification clarifies that. without violating the prohibition on barriers to
entry. a State may require a competitor seeking to provide service in a rural market to meet the
requirements for designation as an eligible telecommunications carrier. That is. the State may
require the competitor to offer service and advertise throughout the service area served by a
rural telephone company. The provision would not apply if the rural telephone company has

~
obtained an exemption. suspension. or modification under new section 251(f) that effectively
prevents a competitor from meeting the eligible telecommunications carrier requirements. In
addition. the provision would not apply to providers of CMS.

New Section 254 .. Universal Service

Senate bill

Section 103 of the bill establishes a Fede£al-State Joint Board to review existing universal
service suppon mechanisms and make recommendations regarding steps necessary to preserve
and advance this fundamental communications policy goal. Section 103 also adds a new section
253. entitled ~Uni\'ersal Service." to the Communications Act. As new section 253 explicitly
provides. the Senate intends that States shall continue to have the primary role in implementing
universal service for intrastate services. so long as the level of universal service provided by
each State meets the minimum defmition of universal service established under new section
253(b) and a State doe,) not rake any action inconsistent with the obligation for all
telecommunications carriers to contribute to the preservation and advancement of universal
service under new section 253(c).

Section I03( a) of the bill requires the Commission to instiwte a Federal-State Joint Board
ur....kr "'-'"..:11' 'n ..H 01 I: I of the Communications Act to recommend within 9 months of the date of
t:rwdmt:nl nc:,-, rult:, regardmg implementation of universal service .

. Se~t1on 103(31 also provides that at least once every four years the Commission is
ratulfW to lOSUlut.c: a nc:w Joint Board proceeding to review the implementation of new section
253 regarding universal service. and to make recommendations regarding any changes that are
needed

Se~t10n 103(bl of the bill requires the Commission to complete any proceeding to
Imph:mt:nl Iht: rt:l.:ommc=nJallon.'- uf the inilial Joim Board within one year of the date of
c=nJl.:tmenl tll the ttll!. any other JOint Board on universal service matters within one year of
rt:<.:t:I\ m~ \Ul:h recllmmenoallom

St:l:lllln lOJIt: I of tht: ttlll SImply clarifies that lhe amendments to the Communications
A~t Ill<il.Ic tt~ lhc: Senalt: bill do not necessarily affect the Commission's existing separations rules
for h~al t:'<.L:hangc or IOtcf'eJ.changc carrlcrs. However. lhis subsection does not prohibit or
restn~t the COmmlSl,lllOo, attlht~ to change those separations rules through an appropriate
proceedmg.

Section 103(d) establishes new section 253 in the Communications Act. New section
253(a) establishes seven principles on which the Joint Board and the Commission shall base
policies for the preservation and advancement of universal service.

14
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VIRGIL H. GOODE, JR.
5TH DIS TRier. VI..GINI....

<lCongre~5' of tbe ~nlteb $tates'
~ouse of l'epresentatibes
~lIsIJingtolt. iDe! 205\5-4605

February 12, 1999

The Honorable William Kennard
Chairman
Federal Communications Commission
1919 M Street, NW
Washington, D.C. 20554-0001

Dear Me Kennard,

The Federal Communications Commission (FCC) now has pending before it a very
important petition regarding the ability of municipal utilities to provide telecommunications
services The petition, filed by municipally-owned utilities in Missouri (CC Docket No. 98-122)
asks that the FCC take action under Section 253 of the Telecommunications Act of 1996. This
case has national implications because of similar laws in other states (Texas, Arkansas, Tennessee,
Nevada, Minnesota, and Virginia) which restrict municipal utility entry into the
telecommunications market.

State prohibitions on telecommunications activities by municipal utilities clearly conflict
with the language and intent of Section 253 (a) of the Telecommunications Act of 1996 - which
was designed to ensure that "any entity" could provide communications services in a newly
competitive marketplace.

Approximately 75% of municipal power systems in the U.S. serve cities with populations
of less than 10,000 residents. These utilities, just as they brought electrical service to traditionally
underserved areas of the country, are now prepared to bring new telecommunications services to
their communities. Barring municipal utilities from utilizing their communications infrastructure
to provide the telecommunications services will undermine the benefits oflocal control - and
unfairly restrict the availability of services and the development of competition in rural
communities throughout the U.S.

I ask that you show every consideration to approve the petition for preemption filed by the
municipally-owned utilities in Missouri because of its impact in jurisdictions like Virginia. Thank
you again for your consideration and with kind regards, I am

Sincerely yours,

Virgil H. Goode

bce Me Duane S. Dahlquist
PRINTED ON RECYCLED PAPER
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Th~ HonorabJ~ William Kennard
Chairman
federal Communications Commission
Tile Purtals
445 l2th Street. S.W.
Washington, D.C. 20554

RICK BOUCHER
!Ihl OlS'TA'tT. \/"'C;,NI"

COMMERCE
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rlI.lCOU_"""".",... Tr..olIf AOO
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cNfftG"t' .4MOf'O""'I'lII

JUOlOARY
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Dca r Chairman Kennard:

The Cummission nuw has pending bcfore it t\ petiticm conl;~rning the ability of local
government-own~d utility services to provide telecommunications services. The petition.. tiled by
municipally-owned utilities in Missouri (ce Docket No. 98-122). asks that the FCC take action·
LInder Section 253 of the Telecommunications Al:t of [996 to empower them to offer thes~
~t:rviccs. This case has national implications hecause of laws in other states (Texas. Arkansas.
Tennessee. Nevada. Minnesota. and Virginia) which restrict municipal utility entry int.o the
rclccommunications market I hope that the Commission will. in col)formance with all applicable
COlllmission Rules. sv"iftly approve the petition. In so doing. you will give eRect to Section 2,-)1
of thc TeleculTIlnunications Act of 1996.

State prohibitions on telecommunications activities by local govenunents conl1il;l with the
language and intent of Section 253 (a) of the Telecommunications Act of 1996 - which was
designed to ensure that "(1ny emity" can provide communication services in a newly competitive
markt;lplace In addition. the conferem.:e report accompanying the Act recognized the
inclu!>iveness of the term "Clny entity ,< by Slating that. "n(llhilJ~ in this seai<m .,hull q[j'eCf fhe
ulllli(y f{a :'Itaflt (0 .\·qle~uaf'(llherights f~fC:CJ/7.\llml:.·n... HowevC!r exp!ic.'iJ pro}uhitirJITS Oil elllly hy
a /ltiliry info lelec.'ommulliufl;rJll., are prel!m['leclll11der 'his .''{~(.'li()n··

[n enacting the 1996 Act, Congres:> envisioned eleclric utilili~s, with their ~xis{illg and
~()l1n·to-he cunsrl1lcted modern communications infrastructure...., as key participants in the effort
to facilitate competition in the telecommunications industry.

Approximately 75% of municipal power- systems in the U.S. scrve cities with populations
ofless than 10.000 residents. It is precisely in these smaller communities lhat the need filr lh~

innovative entity of new telecommunications compelitors is the greatest due to the general
ab"ence of any alternative to the incumbent monopoly providers. Municipal utility entry will in
many instances be the only competition available.
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I urge you and your Commission colleagues to take inunediate steps to elimina.te barriers
t.(1 telecolTUnunications market entry for municipally-owned utilities in accordance with the intent
and language of the Telecommunications Act of 1996. As always. Twill appreciate your careful
review o[rhl.$ maHer. With kind regards and best wishes. I remain

Ric.k Boucher
Mcmher of Cl1ngre~:::;

RB/msr

c(:. Commissioner Susan Ness
Commissioner Harold Furchtgott-Roth
Commissioner Michael K. Powell
Commissioner Gloria Tristani
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The Honorable William E. Kennard
Chairman
Federal Communications Commission
445 12th Street, S.W.
Washington, D.C. 20024

.-

Dear Chairman Kennard:

Weare writing to express our concern about the growing trend toward enactment
of state barriers to entry for municipal utilities in telecommunications. In our view, State
barriers to entry for municipal utilities have the effect of shutting the door on an
important participant in providing greater telecommunications competition and consumer
choice.

Congress approved Section 253 during consideration of the Telecommunications
Act of 1996 in order to enable "any entity", without qualification, to provide
communications services. Moreover, the related conference committee report explains
that "explicit prohibitions on entry by a utility into telecommunications are preempted
under this section." A number of statutes at the State level would appear to thwart
congressional intent to encourage utility involvement in the telecommunications industry.

In enacting the Telecommunications Act, Congress recognized that utility
infrastructure would provide valuable new opportunities through which new market
entrants could enter the telecommunications marketplace. In fact, this goal has already
been realized in many cities across the country where the municipal utility has teamed up
in partnership with a private company to provide communications services in their
community.

The Commission now has pending before it a petition, filed by the municipally­
owned utilities in the State of Missouri. This petition requests that the Commission fully
implement Section 253 of the Act by preempting the restrictions imposed on the
provision of communications services by municipal utilities in Missouri.

pAINTED ON RECYClED PAPER


