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Ms. Magalie Roman Salas

Office of the Secretary . N -
Federal Communications Commission oy, e ¢ 2000
The Portals %oh,,,sm""ﬁ Commpgg,
445 Twelfth Street e
Eighth Floor
Washington, D.C., 20554

re: Notice of Ex parte Communications in Petition for Preemption of Section

392.410(7) of the Revised Statutes of Missouri, CCEBgFDocket No. 98-122
Dear Secretary Salas:

On May 31, 2000, Kenneth McClure, Executive Senior Manager of City Utilities of Springfield,
Missouri, met with Commissioner Harold Furchtgott-Roth and with Dorothy Attwood, Chairman William
Kennard’s Senior Legal Advisor, to discuss this matter. On June 1, 2000, Richard Geltman, General
Counsel of the American Public Power Association (APPA) and James Baller, legal counsel to the
Missouri petitioners and APPA, met with Ms. Attwood for the same purpose. The meetings occurred at
the Commission’s offices at the Portals and lasted approximately one half-hour each.

During the meetings, we made the following points:

- APPA is a national service organization that represents the interests of approximately
2,000 public power utilities located in all states except Hawaii. Some public power
utilities serve large cities such as Los Angeles, Seattle, Nashville, San Antonio and
Cleveland, but about three-fourth of APPA’s members serve rural communities with
populations of 10,000 or less. In many of these communities, the history of the electric
power industry — in which the private sector focused first on more lucrative urban markets
and left rural communities behind — is repeating itself in the telecommunications area in

what has come to be known as the “Digital Divide.”

- Public power utilities have for decades played a critical role in filling service gaps and
bringing competition to their communities in the electric power industry and can play a
similar role in telecommunications. As electric utilities, they have a need for, and
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experience with, operating sophisticated telecommunications systems. They also have
necessary telecommunications infrastructure; long experience with customer relations,
billing and technical service; and a century-long history of universal service. If freed from
barriers to entry, public power utilities can therefore act immediately to bring advanced
telecommunications services to their communities and thus enhance economic
development, educational opportunity and quality of life.

Unfortunately, in at least eight states, incumbent telecommunications and cable service
providers have persuaded state legislatures to enact barriers to entry by public power
utilities. In several other states, similar measures are under consideration.

The need of public power utilities to be able to provide telecommunications services free
of barriers to entry affects not only the telecommunications industry but also the electric
power industry. Congress and the states are striving to maintain a competitive balance
between the public and private sectors. As privately-owned electric utilities move into
telecommunications, state barriers that inhibit the ability of public power utilities to offer
similar services could decisively tip this competitive balance in favor of the private sector,
contrary to Congress’s intent.

The Missouri case differs from the Abilene case because in the latter, both the
Commission and the D.C. Circuit Court of Appeals expressly declined to rule on whether
the term “any entity” in Section 253 of the Telecommunications Act applies to public
power utilities. The Missouri preemption proceeding squarely presents and emphasizes
this issue.

In the Abilene case, the Commission acknowledged that it had not considered the
legislative history of Section 253 in issuing the 7exas Order, because it believed that this
history applied only to public power utilities and not to municipalities, such as Abilene,
that do not operate their own electric utilities. The Commission also acknowledged that
the legislative history is replete with references to public power utilities.

Public power utilities also differ from municipalities that do not operate electric utilities in
that they engage in business activities rather than purely governmental activities.

Public power utilities that engage in telecommunications activities are regulated in a
variety of ways. Some are subject to the jurisdiction of state public service or public
utility commissions. Some are regulated by an independent utility board. Some operate
as offices or divisions of the local government and are regulated by the ballot box. Some
are subject to a combination of these regulatory schemes. For example, City Utilities of
Springfield, MO, is governed by a virtually independent local utilities board, but for
telecommunications purposes, it is also subject to the jurisdiction of the Missouri Public
Service Commission.
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In interpreting a statute, it is essential for the Commission to examine Congress’s policies
in enacting the statute. Here, the Telecommunication Act’s policies of facilitating
competition in all communications markets, promoting universal service, and fostering the
rapid deployment of advanced telecommunications services to all Americans, including
those in rural and low income areas, strongly support interpreting the term “any entity” in
Section 253 as encompassing public power utilities. Indeed, reading that term any other
way would impair or defeat these policies, particularly in rural areas. As the Commission
itself recognized in paragraph 179 of the Texas Order, municipal involvement in
telecommunications contributes to facilities-based competition, and laws such as the Texas
barrier to municipal entry not only deprive consumers of that benefit and are also
unnecessary to achieve any legitimate state purpose. Unfortunately, the Commission did
not rely on these policy considerations in interpreting Section 253 in the Texas Order, nor
did the Commission even mention the purposes of the Act in its briefs and oral argument
in the ensuing Abilene case. We strongly urge the Commission to do so now.

Where barriers to their entry do not exist, public power utilities are engaging in a broad
range of telecommunications activities. Some are developing broadband networks that are
fulfilling the goals of the Telecommunications Act in their communities.  Chairman
Kennard recently observed examples of this in rural Iowa. Copies of news articles
covering his visit are attached.

The need for a prompt decision in the Missouri Municipals’ favor is also underscored by a
recent joint report of the National Telecommunications and Information Administration
and the Rural Utilities Service, excerpts of which are attached. The report confirms that
the Digital Divide between urban and rural areas is not only a reality but is growing
rapidly. The report also observes that public power utilities can be an important part of
the solution to that problem.

In addition to the documents referred to above, Mr. Geltman and I gave Ms. Attwood a set of the
materials that we have previously distributed in ex parte meetings and sent to the persons on the attached
list. Because these materials are quite lengthy, we are not distributing them again this time but will make
them available on request.

Enclosures

ames Baller

cc: Attached List




CERTIFICATE OF SERVICE
I, James Baller, hereby certify that on this 2nd day of June 2000, I caused copies of the foregoing

By U.S. Mail:

Ms. Magalie Roman Salas

Office of the Secretary

Federal Communications Commission
The Portals

445 Twelfth Street, Eighth Floor
Washington, D.C. 20554

Honorable William E. Kennard, Chairman
Federal Communications Commission
445 Twelfth Street, S W., TW-A325
Washington, D.C. 20554

Honorable Susan Ness, Commissioner
Federal Communications Commission
445 Twelfth Street, S W., TW-A325
Washington, D.C. 20554

Honorable Harold W. Furchtgott-Roth,
Commissioner

Federal Communications Commission
445 Twelfth Street, SW., TW-A325
Washington, D.C. 20554

Honorable Michael K. Powell, Commissioner
Federal Communications Commission

445 Twelfth Street, S.W., TW-A325
Washington, D.C. 20554

Honorable Gloria Tristani, Commissioner
Federal Communications Commission
445 Twelfth Street, S W., TW-A325
Washington, D.C. 20554

Dorothy Attwood

Legal Advisor to Commissioner Kennard
Federal Communications Commission
445 Twelfth Street, S W., TW-A325
Washington, D.C. 20554

ITS, Inc.
1231 20th Street, N-'W.
Washington, D.C. 20036

Janice M. Myles

Federal Communications Commission
Common Carrier Bureau, Room 544
445 Twelfth Street, SW., TW-A325
Washington, D.C. 20554

letter to be served on the parties on the attached Service List by first-class U.S. Mail.

Bill Bailey

Legal Advisor to

Commissioner Furchtgott-Roth-F.C.C.
445 Twelfth Street, S W., TW-A325
Washington, D.C. 20554

Kyle Dixon

Legal Advisor to Commissioner Powell
Federal Communications Commission
445 Twelfth Street, S W., TW-A325
Washington, D.C. 20554

David Goodfriend

Legal Advisor to Commissioner Ness
Federal Communications Commission
445 Twelfth Street, S W., TW-A325
Washington, D.C. 20554

Sarah Whitesell

Legal Advisor to Commissioner Tristani
Federal Communications Commission
445 Twelfth Street, S W., TW-A325
Washington, D.C. 20554

Jordan Goldstein

Legal Advisor to Commissioner Ness
Common Carrier Issues

Federal Communications Commission
445 Twelfth Street, S W., TW-A325
Washington, D.C. 20554

Christopher J. Wright, General Counsel
James Carr

Suzanne Tetrault

Aliza Katz

Office of the General Counsel

Federal Communications Commission
445 Twelfth Street, S W., TW-A325
Washington, D.C. 20554

Ms. Kathryn Brown, Chief of Staff
Federal Communications Commission
445 Twelfth Street, S W., TW-A325
Washington, D.C. 20554




Kecia Boney

R. Dale Dixon, Jr.

Lisa Smith

Jodie Kelly

MCI Telecommunications Corporation
1801 Pennsylvania Avenue
Washington, D.C. 20006

L. Marie Guillory

Jill Canfield

National Telephone Cooperative Association
4121 Wilson Boulevard

Arlington, Virginia 22203-1801

Michael K. Kellogg
Geoffrey M. Klineberg
Paul G. Lane

Durward D. Dupre
Michael J. Zpevak
Kellogg, Huber, Hansen,
Todd & Evans, P.L.L.C.
1301 K Street, NN'W.
Suite 1000 West
Washington, D.C. 20005

Jeffrey L. Sheldon

UTC, The Telecommunications Association
1140 Connecticut Avenue, N.-W.

Suite 1140

Washington, D.C. 20036

Gail L. Polivy

John F. Rapoza

GTE Service Corporation

1850 M Street, N.-W., Suite 1200
Washington, D.C. 20036

Jeremiah W. (Jay) Nixon
Ronald Molteni

Office of the Attorney General
Supreme Court Building

P.O. Box 899

207 W. High Street

Jefferson City, MO 65102

Carol Mattey, Cheif

Margaret Egler

Claudia Pabo

Policy Division

Common Carrier Bureau

445 Twelfth Street, S W., TW-A325
Washington, D.C. 20554

ean A. Stokes
Lana L. Meller
THE BALLER HERBST LAW GROUP, P.C.
1820 Jefferson Place, N.-W.

Suite 200

Washington, D.C. 20036

(202) 833-5300 (phone)
(202)833-1180 (fax)
jim@baller.com (Internet)

Attorneys for the
Missouri Municipals

June 2, 2000
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Man changes plea in woman's death

O

» By Nick Hylek
: mmaamu

A man charged with Grsi-dsgree
.'mader for the demh of his com-
: mon-law wife chunged his plea
: Thursday and pleadsd puilty to five

* :amended charges.
.. As pat of a plea agreement,
; Robert R Butler, 49, pleaded guily
™ shempted mordes, voloniary man-
*“staughter, willful injury, assauli
" while pulmpmlg in a felony
* resultiog in monsng\uy wod going

- armed with mteat, ;
=: Under the.tenms of the ples
:-agrecnent, Buller woald receive
1 "peisan tecs renging fom 5 (0 25
yetsthuwould 20d up 1o cac K-

ol

!rom page one

Hawarden batiled regulatory
 quesions and a bawsit by 2 private
_ telephone company that went 1o the
- lowa State Suprerme Cowt. The court
shul down the systerm OcL 20, 1998,
. e sasne day it placed its firs! lele-

S “phone call. It reversed itsell in Feb-

>- : Tiary the next year end HITEC wus
. backinbusinessin Msch 1999,

o It mow has moce than 1,200 tele-
ghonc customers, 845 cable televi-
Sion customers and is lestiag high-
speed Internel service now et 2t
256k, bul whick could run much
& Baslez, The service is expecied to be
©  available in Jure, said Pally Ander-
o son, BITEC diresiorn.

.. HITEC is a parmshlp between
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year pason term, He also agreed to
pay ot Ieast 150,000 in restitulion 1o
theestate of Jean Steeke.

Woadbury County District Judge
Michaet S, Walsh said he would not
opprove the plea agreemett until
rectiving and reviewing a campleted
preseatence imvesligation repart.
Walsh said he was not aware of any
reason lozeject the plea agreement.

Buller adwilted that lac in the
night of Scpt. 3, 1998, ou eanly in the
moiog of Sept. 4, he struck Steele,
44, in the head with 2 skiie. The
blow caused a skul) frachure that Jed
1o her death.

Police lzamned of the death after
Butler called 911 eady Lhad mamming
o report 2 buglary al the couple's

the city and Pionees Holdings, itself
s partnership of MCI WorldCom, the
Northwest Jows Power Cooperative
aad Long Lines Lid. BITEC is also
puraacting with the North West Rura
Electriz Coopezative in a lest project
for fixed wielzss communications,

The test is being camied oul in
Orange City, where 2 similar
publichrivate telecommunications
service, Orange City Communica-
Gions, staned up Jast yexr ir partnzr-
ship with North Wes! RBC owd Long
Lines Lid.

The visit by Reanard and Sanford
was a vahidation of Hawerden’s
streggle 1o own iis own lefecom-
municatices Ecilities and to deler-
mime its own destiny, said Chuck
Long of Lemng Lines {24, who was
on Ure field wip,

**The big companies pulled out of

home at 1B12 HawkeyeDnve Steele
was dead when police arives,

During Thursday's hearing, Walsh
explainad the imglications of the plea
agreement, most importandy thai
agreeing (o plead guilty meant Butler
gaveupths fight totrial,

Butler gave simple, one-word an-
swers of yes or 10 in a voice barely
thovea whwpu

I{ the peison sentence is approved,
Botler will serve af Jeast 2] years fa
prison before being eligible For

parole. Because atlempted nmnder is -

a Jorcidle Jelomy, Buller must serve
al Jeast BS percent of the 25-year
term for hal ceime.

Senlencmg was scheduled for May

towns and Jost tobch, Without bigh-
spezd Infesner, these commmunities
won'tbe here,”” Long said,

Jerry Klemme, manager of
Coil:raft in Haward:n, was on the
City Council when the project began,
Spraking to the tour group, ke con-
firmed Lonp's opinion, His company
manufacteres elecinieal eodls for
cellular phooes. Coileralt, one of the
high-speed lest coslomers, is in
real-time tooeh with camputers oll
ower the world, but might nct be able
lo stay in a small Midwestern fown
without thal capabatity, *“We find oer
n=od for high-3peed data lnasm'u
sion is mare and more every year,"
Klemuze said.

“This project is nol aboul being
on the wutng edge” Hawasden
Manvor George Jacobs said. “'In seal-
ity, we didn't advance mylhiug."' He

cna s ey e Hagguen PILY

Uuvaut diivb M Wi PSS BN

~.—d absaining snd Sen. Lyle Zieman, (0 embamras the governee. ... We pointed out.

trom page one

ildings, Cawdron sod.

KD Station demolition has bzea st
completed, Coudroa said. ‘The city
spent §1 smilkion to demolish the
hog hote!, a-structure thal cavered
11 acres and was onoe used (0 store
hogs avemight prior Lo staughter.

Same of the funds will also bs
uszd foc lands:apieg, Cawdron said,
and for removing a partion of the

Some money from federal grant
will be spent for landscaping

Intesstase 29 wall. Landscaping will
replace the postion of walt that was
knozked oul by a cer accident.

“We'te very happy with (e demands we have 1o placs on &~

award, and we nppnemle the

ussistance the sepatar's affice has
bezn able 1o give us,” Caudron
said.

Moss - s2id the city's exieiar
bordess -were expending, “but in
the heart of our city we have an
unused portion. s important 1o get
that contribuling to the (ax base of
ourconnumly .

s

L

ELS

“The mare commerczal and id
dustrial development we can do in
the cenler of our city, e fewer

pensive expansion and mainleniinge
of infrmstructore,” Moss said, “and
the Jower (he demand oa our resi™
dential taxpayess.”

I',\ren(ully the city will &
something differeat with the old
Floyd Channel, which runs through
the Stockyards area, and there will
be some polential road realign-
menls Moss said, '

1A

said the city just wanied (o offer cur-
reat technology 1o its resideats, *We
dzalt with each obstacls as it happen-
ed. 3t gave us 2n oppoctupity 1o expe-

tience fitst hand — the Am:ncan
Dream liveson,”

Sanford noted the imporiance of
that. spirit later i Orange City, *'Tt
really takes someone with in-
ldhgcnoe enersy, vision and com-
mitraent,”" she said, *‘Hawarden and
Orange City wee cxemples of com-
monities thal have aually done if is
a ¥eiy janovalive and proprestive
way, [ putis a fic tothe notion thal we
can't gel (brondband senvices) ok b0
rure] areas.”

In Oange City, the group was
given a demonst:ation of the fixed
wireless test Dranze City Com-
mmucmns 1s doing prioc lo oifeding
wirefess voixe and dita service. Ken-

Hawarden expects to start high-speed Internet service in June :

naxd.saif he thinks wircless will be
thz best means to provide vaiversal
Intemet acoess, expecially o sparsely
populated aress. He said fixed
wireless capshiliies mzet the needs
of mosi people for o-mail and n-
TemaL use.

Using 2 targe screen, Dennis Hill,
MNIPCO -vice president of lelecom-
munications services, called up
CNN's Web site. Within szoonds,
streaming video zppated, along with
am emdio report, all traaseited
trough the air via an anienwa on 8
city waler lower.

Tae tnal, which includes eight
veioe yoils and six 128Kk data units,
will Jast abaot four months.

Oracge Cily started its tekecant-
munications +Tort in 1997, winning
an 84 peceent cilizen approval for
prozeeding. Orzage Cuty Com-

muncatoss was formed in Apdl
1999, 1t affers a Direct TV sallite
service and & 56k Intemet service.
OCC wil) connect soon to NIPEOs

fiber opiic ring for hlgh-speed ]n
ternes service.

The company was formes by' 2
pertrership of the city, Long Lmes
Lid, sod North West REC, a faxt
noled by Kenaprd.

"“Whea [ ges back to Wn)mgm
I'ra gaiag to tlk a ot abouk the part-
necships I saw in lowa,” (ke chair-
man fold the growp. ““Tue partner-
ships we've seer 1n lowa e alive
aug theiving: it’s sbsoluely css.mml
theydnso”’

Keaward will hold three more
hearings, in Dasion, Mmm and
Cheyeans, Wyo,, before making hls
1eoust 1o Congress.

wl
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- FCC chief gets input for broadband

He says broadband service crucial to rural America

By Michele Linck

Chairwan William Xeonard opeasda that cefess 10 the ability o wansait
Jzume saliusaer

public hearng an the topic 2l the lorge amounts of data quickly; the

" Marinalnn Wednzsdzy. broager the bond, the famicr the
SOUTH SIOUX CITY —  Kennard hinened Tor over four \raasmission.

oeclarng that azcess o bﬂ'lﬂdhifld howrs to the success storits and  *We're here i delermine whal's
communication sarvices i *'arecial frusaons of people working fo - working ang what’s not working 2nd

o the econnmic futwre of com- syl broadband services in theic rural deploy 1 in the fow,” Kennard sokd
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Advanced Telecommunications in Rural America ii

EXECUTIVE SUMMARY

Advanced Telecommunications in Rural America is a response by the National
Telecommunications and Information Administration (NTIA) and the Rural Utilities Service
(RUS) to a request by ten U.S. Senators on the status of broadband deployment in rural versus
non-rural areas in the United States. This report also responds to a call by President Clinton and
Vice President Gore to bridge the digital divide and create digital opportunities for more
Americans. The rate of deployment of broadband services will be key to the future economic
growth of every region, particularly in rural areas that can benefit from high-speed connections
to urban and world markets.

This report finds that rural areas are currently lagging far behind urban areas in broadband
availability. Deployment in rural towns (populations of fewer than 2,500) is more likely to occur
than in remote areas outside of towns. These latter areas present a special challenge for
broadband deployment.

Only two technologies, cable modem and digital subscriber line (DSL), are being deployed at a
high rate, but the deployment is occurring primarily in urban markets. Broadband over cable,
which provides most broadband service, has been deployed in large cities, suburban areas, and
towns. One survey found that, while less than five percent of towns of 10,000 or less have cable
modem service, more than 65 percent of all cities with populations over 250,000 have such
service.

DSL technology also has been deployed primarily in urban areas. The Regional Bell Operating
Companies (RBOCs) are providing DSL service primarily in cities with populations above
25,000 according to public RBOC data. While more than 56 percent of all cities with
populations exceeding 100,000 had DSL available, less than five percent of cities with
populations less than 10,000 had such service. Deployment of both cable modems and DSL
service in remote rural areas is far lower.

The primary reason for the slower deployment rate in rural areas is economic. For wireline
construction, the cost to serve a customer increases the greater the distance among customers.
Broadband service over cable and DSL is also limited by technical problems incurred with
distance and service to a smaller number of customers. Both technologies, however, promise to
serve certain portions of rural areas. Cable operators promise to serve smaller rural towns, and
smaller, independent telecommunications companies and competitive providers may soon be
able to offer DSL to remote rural customers on a broader scale.

Advanced services in rural areas are likely also to be provided through new technologies, which
are still in the early stages of deployment or are in a testing and trial phase. Satellite broadband
service has particular potential for rural areas as the geographic location of the customer has
virtually no effect on the cost of providing service. Several broadband satellite services are
planned. Their actual deployment remains uncertain, especially in light of the recent entry into
Chapter 11 bankruptcy of two satellite service companies.
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Wireless broadband services are also planned for rural areas. More immediately, multipoint-
multichannel distribution system (and potentially local-multipoint distribution system) fixed
service capabilities may provide a solution for some rural areas. In as little as five years, third
generation mobile wireless services providing data rates as high as two megabits/second may be
operational.

Policymakers should promote competition, where possible. Using the pro-competitive
provisions of the Telecommunications Act, some competitive local exchange carriers have
deployed advanced services in rural areas of the country. Some wireless carriers have also
indicated an interest in providing voice and high rate data, especially if universal service policies
can be reformed.

Competition leads to lower prices, more customer choice, rapid technological advances, and
faster deployment of new services. Given unique challenges faced by rural Americans, however,
other govermnment policies must be considered as well.

In order to support advanced services in rural areas, NTIA and RUS recommend a number of
actions. We recommend the continued support and expansion of those government programs,
such as the E-rate program, that ensure access to new technologies including broadband services.
We also urge the Federal Communications Commission to consider a definition of universal
service and new funding mechanisms to ensure that residents in rural areas have access to
telecommunications and information services comparable to those available to residents of urban
areas.

Support for alternative technologies will also be crucial to the deployment of advanced services
in rural America. The Administration is committed to increasing investment in research and
development to promote the next generation of broadband technologies. NTIA and RUS will
also collect and disseminate “promising practices” that can promote private sector investment in
rural broadband services.
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DirecPC is provided over a system originally designed to deliver television programming.
Subsequently, this system was adapted to provide limited high-rate Internet access. Downstream
rates are shared and can be as high as 400 kilobits/second, while the upstream link is via standard
phone lines. As such, it does not meet the FCC’s definition of broadband. DirecPC also restricts
heavier users under a “fairness” policy to rates that are a small fraction of the 400 kilobit/second
maximum. This restriction may make DirecPC less attractive as a high-speed data link than
other broadband technologies.

Because DirecPC provides customers in the most remote rural areas with the same quality of
service provided to those in urban areas, it provides a preview of the potential for satellite
broadband to eliminate geography and location as a cost factor. Several new broadband satellite
systems are expected to come online in the next few years (as discussed in Part C), all of which
will provide significantly higher capacities than DirecPC.

Summary on Capability and Availability

The problem with regard to broadband access in rural areas lies primarily with last mile
connections rather than access to the backbone network. DSL and cable modems are the most
widely available last mile broadband technologies. As discussed below, however, their
deployment in rural areas lags that in urban areas. New technologies hold promise for broadband
access in rural areas but may be years away from widespread availability.

B. Rates of Deployment in Rural and Non-Rural Areas

Issue 3. Rate of deployment of advanced telecommunications capability in rural areas
compared with the deployment of such capabilities in non-rural areas and identify
specific geographic areas where advanced telecommunications capability is being
deployed at a significantly lower rate than such services are being deployed
elsewhere in the Nation.

In responding to Issue 3, we address broadband services that are already widely deployed so that
we can compare rural and non-rural areas and examine specific locales that are not yet served by
these technologies. For this reason, we have limited our discussion to cable modems and DSL.

Deployment in urban and rural areas is not proceeding at a comparable pace. For various
reasons, the major cable and DSL providers are both concentrating on serving metropolitan
urban areas with high population densities. The likelihood of receiving broadband service
through either technology declines with population density. As a result, residents in rural areas
will generally be the last to receive service.

That said, the size of the provider and the nature of its service area are undoubtedly significant
factors in determining which areas are served. Providers with both rural and non-rural service
areas will likely bring broadband to their larger, urban, and more lucrative markets first, whereas
rural providers are most likely to serve rural towns before remote, out-of-town areas. This
means that those last served will be in the sparsely-settled countryside.
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modem deployment, compared to less than five percent of towns with populations between 5,000
and 10,000 and less than one percent in towns with populations under 2,500. We recognize that
companies may report their deployment with varying degrees of accuracy and that any list is
probably not complete.

For several reasons, cable modem service is less successful in reaching some rural areas. It is
estimated that cable is available to somewhere between 81% and 97% of Americans, depending '
on the method of calculation.? Nevertheless, rural areas outside of towns still have less access
to cable TV.® With the arrival of direct broadcast satellite for television, it is even less likely
that cable systems will extend further into the countryside. Additionally, as with all types of
wireline service, the costs of high-speed cable data deployment and operation in rural areas are
high.® Because the subscriber base in rural areas is more dispersed than in more densely
populated areas, there is less economic incentive to connect rural areas.

While the prospects for deploying cable modem service in remote areas outside of towns seems
low, the prospects are higher in small rural towns. Appendix A shows that many small towns

62. Statistics for the availability of cable vary according to whether a comparison is made to TV households, all
households, or housing units. The most commonly used statistic is to compare homes passed by cable to TV
households. According to estimates developed by Paul Kagan Associates, Inc., and reported in the National Cable
Television Association’s (NCTA's) Cable Television Developments, there were 99 million TV households, 66
million cable customers, and 95.6 million homes passed by cable service. See NCTA, 23 Cable Television
Developments | (Summer 1999). Using these figures, the ratio of homes passed by cable to TV households was
96.6%. Id. The Warren Report, a second source reported by NCTA on its website, estimated that there were fewer
homes (91 million) passed by cable in 1999 based on information collected from cable providers
(ncta.cyberserv.com/qs/user_pages/Dev%?28statedata%29.cfm). Comparing the Warren estimate of homes passed to
the Kagan estimate for TV households yields a ratio of approximately 92%.

Another way to measure the availability of cable is to compare homes passed by cable to all households, not only
TV households. According to a December 8, 1999 report, there were approximately 101 million households
(occupied housing units) and 112 million housing units (occupied or unoccupied) as of July 1998. See Census
Bureau, Estimates of Housing Units, Households, Households by Age of Householder, and Persons per Household:
July 1, 1998 (www.census.gov/population/estimates/housing/sthuhhl.txt). Comparing the Kagan and Warren
estimates for homes passed to total households yields ratios of 95% and 90%, respectively.

Finally, a third comparison is between houses passed by cable and total housing units. This comparison is especially
useful because there is evidence that cable providers may be reporting housing units passed, not households or TV
households passed. For example, the Warren report listed 258,832 homes passed by cable in Washington, D.C.,
while Census estimated 265,000 housing units but only 225,000 households for the same area. The cable provider in
Arlington, Virginia reported 89,968 homes passed and 89,968 housing units in its franchise area. It is reasonable
that providers report housing units passed because, when it does not serve a house, a cable provider has no easy way
to distinguish among a household without TV, a household with TV, or an unoccupied housing unit. Comparing the
Kagan and Warren estimates for homes passed to total housing units yields ratios of 86% and 81%, respectively.

63. National Telecommunications and Information Administration, U.S. Department of Commerce, Survey of Rural
Information Infrastructure Technologies (September 1995) at 3-7 ("Cable television service providers are generally
unwilling to extend their cables into rural areas where the subscriber density is less than 10 per mile.”)

64. National Cable Television Association, Imposing Common Carrier-Style Regulations On Cable Would Impede
Deployment of Cable's High Speed Internet Service to Rural and Small Communities (May 1999) (“In lower density
rural markets, where computer penetration is generally less than the national average, the high fixed costs involved
in establishing high speed networks are spread over a much smaller customer base. Although customers are
responding favorably, these small cable system operators are still unsure about how many customers they will attract
and what return they will see.™).
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with populations less than 2,500 are already receiving cable modem service, including Freeman,
South Dakota (pop. 1,293); Hardin, Kentucky (pop. 595); and Machias, Maine (pop. 1,773).

Many mid-sized and small cable operators are installing turnkey systems that allow them to offer
cable modem service. For example, cable companies in conjunction with the ISP Channel are
offering data services in such towns as Atchison, Kansas; Kennebunk, Maine; Lake Travis,
Texas; and Bonneville, Mississippi.®® While these towns do not fall under our definition of rural,
they are certainly smaller than the large metropolitan areas where cable modem service first
appeared.

In addition, a number of municipal utilities are offering high rate data services, primarily over
cable systems. The American Pubic Power Association reported that, of the 127 municipal
electric utilities across the country that currently offer telecommunications, approximately one-
sixth are providing cable modem service.® Four of these systems are in the rural towns of Coon
Rapids, Hawardan, and Manning, Iowa; and Schulenburg, Texas. Electric utilities are also
providing service in somewhat larger towns, such as Scottsboro, Alabama; Fairborn, Georgia;
and Barbourville, Kentucky.

To gauge the likelihood of deployment in rural areas, NTIA spoke to approximately two dozen
small cable companies serving 1,000 customers or fewer about the deployment of broadband
over their cable systems. Approximately half of the companies currently offer, or plan to offer,
cable modem service to small towns, some of which would likely be rural. These companies
reiterated that, because cable service is more economical where there is a higher density of
customers, it is unlikely that they will build out to isolated customers in the rural countryside.

DSL

To date, DSL has been deployed primarily in urban centers. The Regional Bell Operating
Companies (RBOCs) and GTE, which serve a large majority of all DSL customers,” planned to
offer DSL to as many as 45 million lines (approximately 45% of their customers) by the end of
1999.% As demonstrated in Appendix B, RBOC DSL deployment has primarily occurred in
cities of 10,000 or more, while most localities with DSL have populations of 25,000 or higher.
These data are based on public information provided by the RBOCS (primarily on the Web) in

65. Lee L. Selwyn et al, The Broadband Road to Rural America: The Competitive Keys to the Future of the
Internet, May 1999 at 72-3 and Table 3.3.

66. These municipal cable systems also provide Internet access, presumably over a cable modem system. See
American Public Power Association, Municipal Electric Utilities Providing Broadband Telecommunications
Services (1999). Other municipalities also reportedly offered “high speed data” service although it was not clear how
this was delivered or at what rate and to whom it was delivered.

67. According to TeleChoice, 76.5% of DSL was provided by incumbent LECs See Telechoice, supra note 35.
The RBOC:s serve the vast majority of ILEC customers.

68. Selwyn, et al., Bringing Broadband to Rural America: Investment and Innovation in the Wake of the Telecom
Act, September 1999, at 15. This figure may be somewhat ambitious because of extensive bridge taps in RBOC
plant. However, bridge taps are easily remedied and do not represent a long-term roadblock to broadband like
loading does for rural loops.
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Summary: For more than a century, public power utilities have played a vital role in
furnishing essential local competition in the electric power industry. This competition has
kept prices low and quality of electric service high in the communities that operate their own
electric utilities. In the absence of barriers to entry, public power utilities can now play a
similar role in telecommunications.

Clearly, in enacting the Telecommunications Act of 1996, Congress envisioned that utilities —
with their existing internal communications infrastructure — could help to further the goals
of competition by providing an alternative means through which new competitive
communications services could be offered.

Yet, in an effort to undermine this objective, existing cable TV and local telephone interests
are working to prevent municipal utilities from providing telecommunications services within
their own communities. These entities are utilizing their vast resources and long-standing
relationships with state legislatures to inhibit the development of competition at the state
level. In an effort to achieve in the states what they could not obtain at the federal level, they
have pushed legislation in eight states to create barriers to entry for municipal utilities in
telecommunications. This unfortunate trend is expected to grow — unless Congress and the
Federal Communications Commission (FCC) make it clear that such statutes are out of step
with the intent and language of the Telecommunications Act of 1996.

The FCC now has before it an opportunity to address this problem. Several municipalities in
the State of Missouri have jointly asked the FCC to override a Missouri state statute that
conflicts with the Telecommunications Act by prohibiting the provision of most
telecommunications services by municipalities and municipal utilities. A plain reading of the
language of the Telecommunications Act, and accompanying report language related to
utilities in particular, makes it very clear that this barrier to entry must be nullified. A strong
preemptive FCC ruling in this case will effectively bring an end to this ongoing effort to
frustrate the goals of the Telecommunications Act through enactment of restrictive state
statutes — and will reinstate the long tradition of local control that has been the driving
principle behind municipal utilities since the inception of the electric industry over a century
ago.

Regulatory and Legistative Background Regarding State Barriers to Entry for Municipal

Utilities in Telecommunications: In the Telecommunications Act of 1996, Congress sought to
open the telecommunications marketplace to all potential competitors, including electric

‘ ﬁblﬂ The American Public Power Association is the national service organization representing
the nation’s more than 2,000 local publicly owned electric utilities.




utilities without qualification. To ensure that those interests with existing market control
over various aspects of the telecommunications industry would not be able to undermine the
Act’s pro-competitive policies at the state and local levels, Congress included the following
language in Section 253(a) of the Act:

No State or local statute or regulation, or other State or local legal
requirement, may prohibit or have the effect of prohibiting the ability of any
entity to provide any interstate or intrastate telecommunications service,
(emphasis added).

In enacting Section 253(a), Congress was well aware of the vital role that public power
utilities could play in bringing competition to telecommunications markets, and took steps to
include explicit language in the Act’s conference committee agreement that reaffirmed the
drafters’ intention that all utilities be free from state barriers to entry. The Conference
Committee Agreement specifically noted the conferees’ clear understanding that “electric,
gas, water or steam utilities” might “choose to provide telecommunications services,” and they
confirmed their understanding and intent that “explicit prohibitions on entry by a utility into
telecommunications are preempted under this section [§ 253(a)].” Several recent letters to
the FCC from Congress have reaffirmed that this provision was designed to ensure electric
utility involvement in the provision of telecommunications services.

The petition that has been filed by the Missouri municipals asks the FCC to examine closely
this legislative history that supports the involvement of municipal utilities in
telecommunications. Senator Trent Lott (R-MS) commented upon passage of the Act that its
goal is to “construct a framework where everybody can compete everywhere in everything.”
To fully achieve this objective, the FCC must take action to eliminate any state-enacted
barriers to entry for any potential competitor.

How State Bartiers to Entry for Municipal Utilities in Telecommunications Hurt Communities
and Consumers: The vast majority of public power utilities in the U.S. are located in cities
with less than 10,000 residents. Many of these municipal electric utilities developed largely
due to the failure of private utilities to provide electrical service in many rural areas because
they were viewed as unprofitable. In these cases, communities formed municipal electric
utilities to do for themselves what they viewed to be of vital importance to their quality of life
and future economic prosperity.

Once again, public power utilities are well-positioned to bring the infrastructure of the future
to their communities by helping to facilitate the development of competition in the
telecommunications industry, and the offering of new services in the very areas that may not
receive them otherwise. Ultimately, preventing municipal utilities from providing
telecommunications services within their own communities will not only inhibit competition
in telecommunications, but it will also unfairly limit the telecommunications services
available to residents of smaller communities, and impede economic development and
growth in numerous rural communities throughout the country.

Moreover, this debate is not strictly related to competition between public and private sectors
- despite the local telephone and cable TV companies’ efforts to cast the issue in that light.
In fact, a large percentage of municipal utilities are planning to provide communications
services through partnerships with private companies, or by outsourcing the provision of
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State Barriers to Telecommunications Activities By Public Power Utilities

(As of November 8, 1999)

l. Arkansas prohibits municipal entities from providing local exchange services.
(Ark. Code § 23-17-409)

2. Florida imposes various taxes to increase the prices of telecommunications
services (as distinguished from other services) sold by public entities. (Florida
Statutes §§ 125.421. 166.047, 196.012, 199.183 and 212.08)

3. Missouri bars municipalities and municipal electric utilities from selling or
leasing telecommunications services or telecommunications facilities, except
services for internal uses; services for educational, emergency and health care
uses; and “Internet-type” services. (Revised Statutes of Missouri § 392.410(7))

4. Minnesota requires municipalities to obtain a super-majority of 65% of the voters
before providing telecommunications services. (Minn. Stat. Ann. § 237.19)

5. Nevada prohibits municipalities larger than 25,000 from providing
“telecommunications services,” as defined by federal law. (Nevada Statutes
§ 268.086)

6. Tennessee bans municipal provision of paging and security service and allows

provision of cable, two-way video, video programming, Internet and other “like”
services only upon satisfying various anti-competitive public disclosure, hearing
and voting requirements that a private provider would not have to meet.
(Tennessee Code Ann. § 7-52-601 et seq.)

1. Texas bars municipalities and municipal electric utilities from offering
telecommunications services to the public either directly or indirectly through a
private telecommunications provider. (Texas Utilities Code, § 54.201 et seq.)

8. Virginia prohibits all localities except the Town of Abingdon (the home of a
prominent member of Congress) from offering telecommunications services or
facilities, but allows localities to sell the telecommunications infrastructure that
they had in place on September 1, 1998, and also allows localities to sell or lease
“dark fiber” subject to several onerous conditions. (Virginia Code § 15.2-1500)

recycled paper




remove all barriers 10 entry in the provision of telecommunications services.

Subsecuon (a1 of new section 254 preempts any State and local statutes and regulations.
or other State and local legal requirements. that may prohibit or have the effect of prohibiting
any enuty trom providing interstate or intrastate telecommunications services.

Subsection (b of section 254 preserves a State’s authority to impose. on a competitively
neutral basis and consistent with universal service provisions, requirements necessary to preserve
and advance umversal service. protect the public safety and welfare, ensure the continued quality
of telecommunicatons services. and safeguard the rights of consumers. States may not exercise
this authority in a way that has the effect of imposing entry barriers or other prohibitions
preempted by new section 254(a).

Subsection (¢) of new section 254 provides that nothing in new section 254 affects the
authority of States or local governments to manage the public rights-of-way or to require. on a
compettively neutral and nondiscriminatory basis, fair and reasonable compensation for the use
of public nights-of-way. on a nondiscriminatory basis, provided any compensation required is
publicly disclosed

Subsection (d) requires the Commission, after notice and an opportunity for public
comment. to preempt the enforcement of any State or local statutes, regulations or legal
requirements that violate or are inconsistent with the prohibition on entry barriers contained in
subsections (a) or (b) of section 254.

Subsection (e) of new section 254 simply clarifies that new section 254 does not affect
the application of section 332(c)(3) of the Communications Act to CMS providers.

Section 309 adds a new section 263 to the Communications Act and is intended to permit
States to adopt centain statutes or regulations regarding the provision of service by competing
telecommunications carriers in rural markets. Such statutes or regulations may be no more
restrictive than the criteria set forth in section 309. The Commission is authorized to preempt
any State «atute or regulation that is inconsistent with the Commission’s regulations
implementing this secnion

House umendmen:

The House provisions are identical or similar to subsections 254(a), (b) and (c). The
House amendment does not have a similar provision (d) requiring the Commission to preempt
State or focal barriers (o entny . if 1t makes a determination that they have been erected.

Cornference ayreement

I'he conference agreement adopts the Senate provisions.

New section 253(b) clarifies that nothing in this section shall affect the ability of a State
to safeguard the rights of consumers, In addition to consumers of telecommunications services.
the conferecs intend that this includes the consumers of electric, gas, water or steam utilities.
to the extent such utihiies choose 1o provide telecommunications services. Existing State laws
or regulations that reasonably condition telecommunications activities of a monopoly utility and
are designed to protect captive utility ratepayers from the potential harms caused by such
activities are not preempted under this section. However, explicit prohibitions on entry by a
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utility into telecommunications are preempted under this section.

The rural markets provision in section 309 of the Senate bill is simplified and moved to
this secuon. The modification clarifies that, without violating the prohibition on barriers to
entry. a State may require a competitor seeking to provide service in a rural market to meet the
requirements for designation as an eligible telecommunications carrier. That is, the State may
require the competitor to offer service and advertise throughout the service area served by a
rural telephone company. The provision would not apply if the rural telephone company has
obtained an exemption, suspension, or modification under new section 251(f) that effectively
prevents a competitor from meeting the eligible telecommunications carrier requirements. In
addition, the provision would not apply to providers of CMS.

New Section 254 - Universal Service

Senate bill

Section 103 of the bill establishes a Federai-State Joint Board to review existing universal
service support mechanisms and make recommendations regarding steps necessary (o preserve
and advance this fundamental communications policy goal. Section 103 also adds a new section
- 253, entitled “Universal Service,” to the Communications Act. As new section 253 explicitly
provides. the Senate intends that States shall continue to have the primary role in implementing
universal service for intrastate services, so long as the level of universal service provided by
each State meets the minimum definition of universal service established under new section
253(b) and a State does not take any action inconsistent with the obligation for all
telecommunications carriers to contribute to the preservation and advancement of universal
service under new section 253(c). . '

Section 103(a) of the bill requires the Commission to institute a Federal-State Joint Board
under section 310ty of the Communications Act to recommend within 9 months of the date of
cructment v rules regarding implementation of universal service.

" Secuion 103(a) also provides that at least once every four years the Commission is
required to institute a new Joint Board proceeding to review the implementation of new section
253 regarding universal service, and to make recommendations regarding any changes that are
needed

Sectuion 103(b) of the bill requires the Commission to complete any proceeding to
implement the recommendations of the initial Joint Board within one year of the date of
enactment of the bill. any other Joint Board on universal service matters within one year of
recenvine such recommendations

Section 103¢e) of the bill simply clarifies that the amendments to the Communications
Act made by the Senate bill do not necessanily affect the Commission's existing separations rules
for local exchange or interexchange carmers. However, this subsection does not prohibit or
restrict the Commussion’s ability to change those separations rules through an appropriate
proceeding.

Section 103(d) establishes new section 253 in the Communications Act. New section
253(a) establishes seven principles on which the Joint Board and the Commission shall base
policies for the preservation and advancement of universal service.
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One of the fundementals of free market cumpetition is the ability of (rms t0 enter a
business easily and rapidly. It is for that reason that we include & provision ia the
Telecommunications Act of 1996 — section 253(s) - - prohibiting state or local yovernments from
imposing darriers to the provision of telecommunications sorvios by any entity. The Commission

is cunsidering the implementation of this sectioa in aumerous

includiuy (the major

docket implementing sactions 25| and 252 (CC Dockst No. 96-98) and the procesding
Mmm«mrmmmu(mx-m

[t is especially imporiant for the Commission to note the fact that section 253(a) prohibits
the imposilion of bartiers on “any entity”. in other words, state and locel governments are
prohibited from adopting laws or regulations that permit some eatities to cnter the market while

excluding others. Such discrimination is timply unlgwid

More specifically, i is clear from the repart language in the Conference

that

Congrees recognized thet utilities may play 2 mgjor role in the development of facilities-basced
local telscomammications competilivn and that any prohibition on their provision of servics should
be preempted. This languags statcs: "[B]xplckmmuaqybynmym ]
telecommunications are preempted under this section.” mw&-mmuy
ma““um&hmhomwwnqmﬁm.
regardiess of the form of ownership or control. In uddition, the Commission should ensure its
interconnection and sccess rogulations treat utilitics the same as other entitiea.
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Thank you for your attention to this matter. We luuk forward 10 hesring from you and
seeing the Commission’s decisions implementing this critical pruvision.

DAN
Mamber of Coagress




/.
.r/

VIRGIL H. GOODE, JR.

STr DISTRICT, VIAGINIA

Congress of the United States
PHousge of Representatives
Tashington, BEL 20515-4605

February 12, 1999

"Q;_-j

The Honorable William Kennard

Chairman
Federal Communications Commission

1919 M Street, NW
Washington, D.C. 20554-0001

Dear Mr. Kennard,

The Federal Communications Commission (FCC) now has pending before it a very
important petition regarding the ability of municipal utilities to provide telecommunications
services. The petition, filed by municipally-owned utilities in Missouri (CC Docket No. 98-122)
asks that the FCC take action under Section 253 of the Telecommunications Act of 1996. This
case has national implications because of similar laws in other states (Texas, Arkansas, Tennessee,
Nevada, Minnesota, and Virginia) which restrict municipal utility entry into the
telecommunications market.

State prohibitions on telecommunications activities by municipal utilities clearly conflict
with the language and intent of Section 253 (a) of the Telecommunications Act of 1996 — which
was designed to ensure that “any entity” could provide communications services in a newly

competitive marketplace.

Approximately 75% of municipal power systems in the U.S. serve cities with populations
of less than 10,000 residents. These utilities, just as they brought electrical service to traditionally
underserved areas of the country, are now prepared to bring new telecommunications services to
their communities. Barring municipal utilities from utilizing their communications infrastructure
to provide the telecommunications services will undermine the benefits of local control - and
unfairly restrict the availability of services and the development of competition in rural
communities throughout the U.S.

I ask that you show every consideration to approve the petition for preemption filed by the
municipally-owned utilities in Missouri because of its impact in jurisdictions like Virginia. Thank
you again for your consideration and with kind regards, I am

Sincerely yours,

Virgil H. Goode

bce: Mr. Duane S. Dahlquist
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Dcar Chairman Kennard:

The Commission now has pending hefore it a petition concerning the ability of local
government-owned utility services to provide telecommunications services. The petition, fifed by
municipally-owned utilities in Missouri (CC Docket No. 98-122). asks that the FCC take action
under Section 253 of the Telecomimunications Act of [996 to empower them to offer these
services. This case has national umplications because of laws in other states (Texas, Arkansas,
Tennessce, Nevada. Minnesota, and Virginia) which restrict municipal uulity entry into the
telecommunications market. I hope that the Commission will. in conformance with all applicable
Commission Rules, swiftly approve the petition. In so doing. you will give ctfect to Section 253
of the Telecomununications Act of 1996,

State prohibitions on telecommunications activities by local governments contlict with the
language and intent of Section 253 () of the Telecommunications Act of 1996 ~ which was
designed to ensurc that “any entity” can provide communication services in a newly competitive
markt,lplacc In addmon the confereme report accompanymg the Act recognized the
mclusiveness of the term “any entity * by stating that, “nothing in this section shall affect the
ability of a State o safeguard the rights of consumers... However explicit prohibitions on entry hy
a utility intor tefecommurnidcations are preempted under this section.”

In enacting the 1996 Act, Congress envisioned electric utilities, with their existing and
soun-to-be constructed modern communications infrastructures, as key participants i the effont
lo facilitate competition in the telecommunications wndustry.

Approxumnately 75% of municipal power systems in the [J.S. scrve cities with populations
of less than 10,000 residents. It is precisely in these smaller communities that the need for the
innovative entity of new telecommunications competitors is the greatest due to the gencral
absence of any alternative to the incumbent monopoly providers. Municipal utility entry will in
many instances be the only competition available,
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i Chairman William E. Kennard
Page 2
March 16, 1999

-

L3
| urge you and your Commission collcagues to take inunediate steps to eliminate barriers
ta telecommunications market entry for municipally-owned utilities in accordance with the intent
and language of the Telecommunications Act of 1996. As always, T will appreciate your careful
review of this matier. With kind regards and best wishes, | remain

3

- Sinfxrely.

Rick Boucher
Member of Congress

RB/msr

ce. Commssioner Susan Ness
Commissioner Harold Furchtgoti-Roth
Commuisstoner Michael K. Powell
Comnuisstoner (iloria Tristan
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April 20, 1999

The Honorable William E. Kennard
Chairman

Federal Communications Commission
445 12th Street, S.W.

Washington, D.C. 20024

Dear Chairman Kennard:

We are writing to express our concern about the growing trend toward enactment
of state barriers to entry for municipal utilities in telecommunications. In our view, State
barriers to entry for municipal utilities have the effect of shutting the door on an
important participant in providing greater telecommunications competition and consumer

choice.

Congress approved Section 253 during consideration of the Telecommunications
Act of 1996 in order to enable “any entity”, without qualification, to provide
communications services. Moreover, the related conference committee report explains
that “explicit prohibitions on entry by a utility into telecommunications are preempted
under this section.” A number of statutes at the State level would appear to thwart
congressional intent to encourage utility involvement in the telecommunications industry.

In enacting the Telecommunications Act, Congress recognized that utility
infrastructure would provide valuable new opportunities through which new market
entrants could enter the telecommunications marketplace. In fact, this goal has already
been realized in many cities across the country where the municipal utility has teamed up
in partnership with a private company to provide communications services in their

community.

The Commission now has pending before it a petition, filed by the municipally-
owned utilities in the State of Missouri. This petition requests that the Commission fully
implement Section 253 of the Act by preempting the restrictions imposed on the
provision of communications services by municipal utilities in Missouri.
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