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We strongly urge you to consider approving the Missouri municipals' petition for
preemption consistent with Section 253 of the Act. We believe that doing so will allow
municipal utilities to advance the pro-competitive and pro-consumer policies the
Congress envisioned for such entities when it successfully legislated.

Thank you in advance for considering our views with respect to this matter. If you
have any questions please do not hesitate to contact us.

Sin~erely,

Moakley
ember of Congress

l1a~~Barney Frank
Member of Congress

&~-
EdwardJ.M~
Member of Congress
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WASHINGTON, DC 20510

March 26, 1999

The Honorable William Kennard
Chainnan
Federal (:ommunications Commission
445 12th Street S.W.
Washington, D.C. 20554

Dear Chairman Kennard:

The Federal Communications Commission (FCC) now has pending before it a very
important petition regarding the ability of municipal utilities to provide telecommunications
services. The petition, filed by municipally-owned utilities in Missouri (CC Docket No. 98-122)
asks that the FCC take action under Section 253 of the Telecommunications Act of 1996. This
case has national implications because of similar laws in other states (Texas, Arkansas, Tennessee,
Nevada, Minnesota, and Virginia) which restrict municipal utility entry into the telecommunications
market. In response to this petition. we ask that you take swift action to approve the petition for
preemption. and thus bring to an end a gro\ving: ~ti-competitive trend toward the erection of state
barriers to entry for municipal utilitles.

State prohibitlOns on telecommuniC:.ltlOnS activities by municipal utilities clearly conflict
with the language and iment of Section 253 (a) of the Telecommunicat.;ons Act of 1996--which was
designed to ensure that "any emity" could provide communications services in a newly competitive
marketplace. In addition, the conference report accompanying the Act recognized the inclusiveness
of the term "any entity" by stating that, "nothing in this section shall affect the ability of a State to
safeguard the rights of consumers...however, explicit prohibitions on entry by a utility into
telecommunications are preempted under this section."

It is clear that in enacting the Telecommunications Act of 1996, Congress envisioned
electric utilities, with their existing communications infrastructures. as key players in the effort to
facilitate competition in the telecommunications industry. Their communications networks and
facilities often provide an alternative source of access for the new entrants we depend upon to bring
new services and increased competitiveness to the industry.

In addition, approximately 75% of municipal power systems in the U.S. serve cities with
populations of less than 10,000 residents. These utilities, just as they brought electrical service to
traditionally under-served areas of the country, are now prepared to bring new telecommunications
services to their communities. Barring municipal utilities from utilizing their communications
infrastructure to provide the telecommunications services will undermine the benefits of local
control and unfairly restrict the availability of services and the development of competition in rural
communities throughout the U.S.
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In order for widespread competition to develop effectively in the telecommunications
industry. we must preserve local control and decision-making. effectively utilize existing utility
infrastructure. and ensure that all parts of the country and all customers can enjoy the benefits of
advanced telecommunications technology. We urge you to take immediate steps to eliminate
barriers to enL')' for municipal utilities in accordance with the vision, intent and language of the
Telecommunications Act of 1996.

Sincerely,

J. Robert

h
Tom Harkin

~.lSnr-B)1fOI1OfiaI1



MUNICIP:Ol_ TELECOMMUfJICATIONS SERVICES

Fairhope. City 01. 1/
Box 429
Fairhope, Ala. 36533-ll429
(street address: 161 N. SBction St.; zip: 36532-2426)
Aaron Norris. Superintendent
(3341928.2136 fax: (334) 990-0156
emai : infoOcolairhope.com
Telecommunications services:

Municipal data network

Fiorenci Utilities.
Box 2818
Florence. Ala. 36530-0818
Jack Hilliard, General Manager
(2561760-6523 fax: (256) 760-6542
emai : jhilliard@floweb.com
Telecommunications services:

Municipal data network
Internet access

Opp Cablevision • 1/
P.O. Box 610
Opp, Ala. 36467
Charles McGowan
(334) 493-4571 fax: (334) 493-6666
telecommunications services:

Cable TV

Riviera Utilities. 1/
Box 2050
Foley, Ala. 36536-2050
(street address: 413 E. Laurel Ave.; zip: 36535-2619)
H. Sewell 51. John Jr., General Manager
(334) 943-5001 fax: (334) 943-5275
telecommunications services:

Cable TV

Scottsboro Electric Power Board. 1/
Box 550
Scottsboro, Ala. 35768-0550
James B. Sandlin, Manager
(256) 259-5052 fax: (256) 574-5085
jimmy@scotlsboropower.com
Telecommunications services:

Internet access
Cable TV
High-speed data

Internal electric utility use:
Automatic meter reading
SCAOA
Real-time pricing of power
Internet-based usage information and/or bill payment

Ketchikan Public Utilities
2930 Tongass Ave.
Ketchikan, Alaska 99901
Karl R. Amylon, General Manager
{9071225·1000 fax: (907) 225·1888
Telecommunications services'

Local phone

Kokhanok Electric
Box 1007
Kokhanok, Alaska 99606·1007
John Nelson, PreSident
(907) 282-2202 fax: (907) 282-2264
telecommunications servICes:

Data network for customers

Kotlik, City of
Utility Office 20068
Kotlik. Alaska 99620
Joseph Mike
907/899-4926
Telecommunications services'

Cable TV

Naterkaq light Plant
Box 11
Chefornak. Alaska 99561-0011
(907) 867-8213 fax (907) 867-8724
telecommunications servIces

Local phone

Tenakee Springs, City of
Box 52
Tenakee Springs, Alaska 99841-0052
John C. Wisenbaugh, Electric Manager
(907) 736-2207 fax: (907) 736·2207
Telecommunications services:

Local phone

White Mountain. City 01
Box 84130
White Mountain, Alaska 99784-0130
Dorothy Barr, Utilities Clerk
(907) 638-3411 fax: (907) 638-3421
Telecommunications services:

Cable TV

.~·.·~f~1 .·r~ ··.~I-.

American Samoa Power Authority •
Box PPB
Pago Pago, American Samoa
96799-9730
Abe U. Malae, Chief Executive OffICer
(684) 644-2772 fax: (6841644-5005
email: abe@satala.aspower.com
Telecommunications services:

Internet access

Gila Resources.
Box 272
Safford, Ariz. 85548-0272
(street address: 373 W. 32nd St.: zip: 85546-2279)
Kenneth Mecham, Utility Director
(520) 348-3143 fax: (520) 348·3150
email: kenm@Safford.org
Telecommunications services:

Municipal data network

Sail River Project. 1/
Box 52025
Phoenix, AI. 85072-2025
Michael Sherman
(602) 236-5806 fax (602) 236-5240
email: mcsherma@srpnel.com
Telecommunications services:

High speed data
Fiber leasing

Internal electric ulI/ily use:
SCAOA
Utility Web site
real-time pricing of power
Internet-based usage information or bill payment

Tohono O'odham Utility Authority
Box 816
Sells, Ariz. 85634-0816
Charles W. Wiese, General Manager
(520) 383-2236 fax (520) 383-2218
'Telecommunications services:

Internet access
Local phone
Data network for customers

We ilion-Mohawk Irrigation and
Drainage District. 1/
30570 E. Wellton-Mohawk Drive
Weillon. Ariz. 85356·6500
Clyde L. Gould, General Manager
(520) 785-3351 fax: (520) 785-3389
telecommunications services:

Cable TV

. ~ " : rj~,.: c

Conway Corp.•
Box 99
Conway. Ark. 72033·0099
(street address: t307 Prairie 5t.. zlp 12032-5394)
flichard Arnold. CEO
(501) 450-6020 fax (501) 450-6099
telecommunications servICes:

Internet access
Cable TV

Internal electnc ulJilty use
SCADA
Utility Web site

North liltle Rock, City 01.
Box 159
North Linle Rock, Ark. 72115-0159
(street address: Eighth & Main SIs.; zip: 72(14)
Connie L. Woodard. General Manager
(5011372-0100 fax: (501) 372-6437
emai : cwoodardOnlrelectric.com
TelecommunICations services:

Municipal data network

Paragould Light 8. Water Commission. 1/
Box 9
Paragould. Ark. 72451-0009
(street address: 1901 Jones Road; zip: 72450-8866)
Larry Watson, General Manager
(87~11239-77oo fax: (870) 239-7798
ernaJ :ctwOcIWC.com
Telecommunications services:

Internet access
Cable TV

Internal etectric utility use:
SCADA
Utility Web site

Alameda Bureau of Electricity. 1/
2000 Grand SI.
Alameda. Calif. 94501-0263
Thomas P. Evans, General Manager
(510) 748-3905 fax: (5101748-3956
email: electricity@compuserve.com
Telecommunications·sBrvices:

Fiber leasing

Anaheim. City 01. 1/
201 S. Anaheim Blvd.
Anaheim. Calif. 92805-3826
Edward K. Aghajayan, General Manager
(714) 765-5173 fax: (714) 765-4138
telecommunications services:

Fiber leasing

Burbank Public Service Department. 1/
80x 631
Burbank, Calif. 91503-0631
(street address: 164 W. Magnolia Blvd.; Zip. 9/502-1120)
flonald E. Davis. General Manager
(818)238-3550 fax: (818) 238-3560
Telecommunications services'

Fiber leasing

Collon, City of. 1/
650 N. La Cadena Drive
Colton, Calif. 92324-2823
Tom Clarke, Utility Director
(909) 370-5104 fax: (909) 370-5132
Telecommunications services:

Municipal data network

Imperiallrri!lalion District.
Box 937
Imperial. Calif. 92251-0937
(street address: 333 E. Barioni Blvd.: zip: 92251-1113)
flon E. Cox, Assistant General Manager-Power
(760) 339-9225 fax: (760) 339-9297
email: recox@iid.com
Telecommunications services:

Fiber leasing

Modesto Irrigalion District. 1/
Box 4060
Modesto. Calif. 95352-4060
(street address: 1231 11th 5t.. zip: 95354-0101)
David Klein, Assl. General Manager of InformatIon Tech
nology
(209) 526-7415; fax 2091557-1414
email: davidkOmid.orll
Telecommunications services:

Fiber leasing
Intemal electric utility use:

SCAOA
Security video
Utility Web site
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Fairburn, City of.
Box 145
Falfburn, Ga, 30213-0145
(street address 56 Malone Sr SW 30213-1341)
Karl Johnson, Utilities Director
770/969-3481, fax 770/969-3490
email kjohnsOn@ talrburn utilities org
Telecommunicarlons services

Cable TV
Internet access

Internal electric urilitv use
Ulility Web site'

Forsyth, City of.
Box 1447
Forsyth, Ga 31029-1447
Alvin Randall, Electncal Superintendent
(912) 994-2444 fax (912) 993-1002
email: aurand@aolcom
TelecommunicatIOns services

Internet access
Cable TV
High-speed data

Fort Valley Utilily Commission.
Box 1529
Fort Valley, Ga 31030-1529
Kenneth Werner, General Manager
(912) 825-7701, fax, (912) 8257704
TelecommUnicatIOns servIces'

High-speed data
Broadband resale for other earners or telecommum

cations providers
internal electric utility use

Automatic meter reading
SCADA
Real-time pricing of power
Utility Web site
Internet-based usage Intormatlon and/or bill payment

LaGrange, City 01 •
Box 430
LaGrange, Georgia 30241-0008
(street address. 200 Ridley Ave" ZIp 30240-2126)
Alan Siaughenhaupl. Director ollnlormation Technology
(706) 883-2032 lax 706/883-2049
Email: cas@lagrange-ga,org
Telecommunications services

Fiber leasing
Internal electric utility use,

SCADA
UlIIity Web site

Marietta Power.
675 N Marietta Parkway
Marietta, Ga, 30060-1528
C, Gene Parsons, Electric Director
(770) 794-5107 fax (7701794-5195
Telecommunications services

Municipal data network
Internet access
Local phone
Data network for customers
Fiber leasing

Monroe Water. light and Gas Commission.
PO, 80x 725
215 N, Broad SI
Monroe, Ga 30655-0725
Mark Ennis, General Manager
mOl 267-3429 , fax: (770) 267-369B
'Telecommunications services,'

Cable TV

Newnan Water. Sewerage & Ught Commission.
70 Sewell Road
Newnan. Ga. 30263-2638
Dennis McEntire. General Manager
(770) 683-5516 . fax (770) 683-0292
ellis@newnanulilitles,org
Telecommunicalions serVIces

Locallelephone
Long distance
Internet access
Cable TV
High-speed data
Broadband resale for olher carriers or telecommuni

cations providers
Internal electric utility use

SCADA
Real-lime pricing of power
Utility Web sile
tnternet-based usage information and/or bill payment

Sandersville. City 01.
Box 71
Sandersville. Ga, 31082-0071
Pam Helton. City Clerk
(912) 552-3475 . fax !912.. ) 552·6006
'TelecommUnicatIOns serVIces

fiber leasang

ILLINOIS

Batavia. City 01.
tOO N. Island Ave
Batavia. III 60510-1931
Randy Wielgos. Electrical Engineer
(630) 879-1424 tax 6301879-3110
email: r.wielgos@cityolbalavia.net
Telecommunications services:

municipal data network
Internal electric utility use'

Utility Web site

We" vego t nl 0 reo n 0 u r plate t han jus ten gin ee rin 9.

V!I'" If- ~""""Il; ,'U' ,-11.'01\ II' flUI"\' /lIJ',-' All 4' f"" Ilrr "'AUo"
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PEREGRINE COMMUNICATIONS
COLDI:N, co

•••..lSt.UI.· FAX .JI.J.2T1.tl'S· _.pcreCOIft.COIn

Yoor OJstomers al ready rely on you t 0 deliver heat and elect ridt y to
their homes and businesses. As a.1&der in your conmunit~you com

na,.y oft!r them mae. Deliver the pa,.yer o1telecomrnmic3:tions.

. .

X
···. .. .~. . ..

. .

Rock Rapids Municipal Utilities. ,.,
310 S. Third Ave.
Rock Rapids, Iowa 51246-1631
James E. Hoye. Manager
(712) 472-2511 fax: (712) 472-2512
relecommunications services:

Fiber leasing

sanborn Electric & Telecommunications Boan!. 11
Box 548
Sanbom. Iowa 51248-0548
(street address: 102 Main St.)
Allen Bonderman. General Manager
(712) 729-3974 fax: {712} 729-3060
email: smlpOmtcnel.nel
relecommunications services:

Gable TV
Internal electric utility use:

SCADA
Utility Web site

':BLEND'ING
TEe'HNOLOGI ES.

." ~~~L·~I~G:
... >.Y:S:VS.T.E.~·S •. :.0, '"0 •.•. ',

. : :. : ·I.n ~h.is :e~a .01 dere~lation, public utilities are de't'eloping str3:t egies
:to bcth exp;u-rd and ret:a.i n their OJrrent OJstomer base. Thef are

qoicldy discovering the wald 01telecomm..mic3:tions, corrplet:e with
. a..ble t ....., the internet: omd telephony ;appl iati oos.

PBtEGR..ECONNUlIICQ"IONS
has built a solid re~ ...tioo in the uti lity ~nl, and an ~ide yoo througj1

this new t edmdogy tern begjnningt 0 end. OJr ser"';ces in:h.de:
PlANNING

PRO~N~EMDfT

SY'STEMA~no::ruRHI£1W'ORI(DEJiGN

INrEGAifiI"ION

INSTALlATION

TEnlNG

S~PORr

TMINING

FINANaNG

Osage Municipal Utilities •
Box 207
Osage. Iowa 50461-0207
(streetlddress: 720 Chestnut St.: zip: 50461-/462)
Dennis M. Fannin, General Manager
(515) 732·3731 fax: (51S) 732·5498
email: omuOosajl8.net
relecommunUlons services:

Internel access
Internal electric utility use:

Utility Web site

Primghar Municipal Cable TV •
155 First SI. S.W.
Primohar, Iowa 51245
Merle Negus
(712) 757-2435
telecommunications services

Gable TV

Hawarden Integrated Technology,
Energy & Communications (HITEC). 11
Box 231
Hawardan, Iowa 51023
(street address: 700 SlVllnlh St;zip: 51023-2208)
tom Kane, Dlreclor of Public Works
(712) 551-2565 fax: (712) 552-1117
relecommunications services:

Locallelephone
Long distance
Inlernet access
cable TV
H~h-speed data
Wireless testing

Internal electric utility use:
Automatic meter reading

laurens Muncipal Communications Utility •
Box 14B
Laurens, Iowa 50554·014B
(streetlddress: 272 N. Third St.)
Michael D. sanllwin, Superintendent
(712) 845-4610 fax: (712) B45-4611
relecommunications services:

Cable TV
Internal electric utility use:

SCADA
Inlernet-based usage information and/or bill payment

lenol Municipal Utilities.
Box 96
Lenox, Iowa 50B51·0096
David D. Ferris, Superintendenl of Utilities
(515l333-2550 fax: (515) 333-25B2
emai : Lmu@Lenox.Heartland.Net
Telecommunications services:

Cable TV

Manilla, City of. T/
Box 39B
Manilla, Iowa 51454-039B
(street address. 443 Main St., zip: 5/454)
Glen Macumber, Superintendent
(712) 654·3952 fax: (712) 654·9182
Telecommunications services.

Cable TV

Manning Municipal Communication
Television System.
719 Third SI
Manning. Iowa 51455·1007
Kent Hilsabeck. Manager
(712) 653-3214 fax: (712) 653-3304
email: mmu@pionel.net
Telecommunications services:

Internet access
Cable TV
High-speed data

Mapleton Municipal CATV
513 Main SI.
Mapleton. Iowa 51034
Karla Uhl
(712) 882-1351 fax: (712) BB2-2726
Telecommunications services:

Cable TV

Muscatine Power & Waler. T/
3205 Cedar SI.
Muscatine, Iowa 52761-2204
Jay D. Logel. General Manager
(319) 263-2631 lax (319) 262·3315
email: jlogel@mpw.org
Telecommunications services.

cable TV
High-speed data
Broadband resale for other carners or telecommuni

cations providers
Wireless voice communications

Internal electric utility use:
SCADA
Utility Web site

Orange City, City of. T/
125 Central Ave Sf"
Orange City, Iowa 51041-173B
Duane Feekes, City Administrator
712/737-4885
email: cityoc@orangecitycomnet
Telecommunications services

Internet access
Intemal electric utJIity use

Utility Web site
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You HAVE A RIGHT TO

INTERNET INDEPENDENCE

You realize the t~ed to offer Inteti1et
services to your custotners, But you
haven't decided how. fJl1J1dlng your Dvm

serv~e lake; UIn:' and cJE'llie; o-rerlr.1d. sharl~ Lbc

ccsl of Infmslm: 11.UE ts a su:cE!l5ful bU51oc~ rn:xlel.

\Ou 'Il: probablr comcd"illg il cootr r.ll.he atllltlg::JTr111

with IE4;hlntit18 tdcas. Ot il pa.tltl:r.ship with il ~tnIl1

1JJ.let/lcl busibr!Rli. Out e ilhe t "f the~ oUl!llOutciJlg

optiOt!lC cat! l~il'"C ~uu cxpo!lil:d to ClI!ClOtn:t ~ch-icc.

col1flict of il1l.crest aId gtowth i~lIcs. Eithet litnil~

~n Lit cotlUoL and the tr foll: yout i1u:lc J:C h::Ic tre .

"\X.e are IS? Alliance ani Vole have established a more petteet anS'y';lef to state-of·
the-art Internet service offerings managed and supp orted for you but
completely controlled by you
Il's" hew cOheept fot out~lIh:illF. that'" "itnilat lo

whole".. lillg cillled ilh AJTiliiltl: l".ltll1et;ch ip. lSI'

AUi:HX:c owlls atKI hnillb.i~ il 1:'1.'5 hliU);)ll sGilc-oI:L1r

att lhlt.:ttlcl ~c twotk olJctalioh edltct. a "ta ff of

CXJXtic:ITcd ,cl.lppotl I.cchhicius aId a tea tn of hf;hly

"ki/led cilloih"l:~.Thi:c il1n".l...u-Lx:luh:: i:c IH1It:'1n..ooa:d oh a

UCl'-by-Ll.'llet bil:ci:o by )OLl. ill pti,,,,u:: bbdo:! wiLll rOLit

CotnPillly',. icrnlitr atxi is cotnplctdy ltahstutctlt to

~~ut UlId'lC,You call ofi:t JCtviccs 10 Inllch t.b:: Ix:st on

the:: pbnet at cotnpetitive r.tes.You call choo:c: lhe

~tvices ~~1I ..'anita pto'\-idc: a lil carle. aid tctruih

cOlnplc:tcly ihdctrldchl ill ~out trutla::t,Stltt ..'ith di:t~

ull prJ' ilccouhbc.. ..d:..l ,-ittuaJ W''C:b lv.i~ ":ClIh: W'Cb

hO!l;tillg. d::dicill.cd L\~ cohllCclioM il/ld tnltc. il"

~u lit bu:cj tL_ Jl b t1 d:::tnl.hdc i t.

It"s an auronomous business model that

pu lS JUU In the lmernet business today.
And putS you in COfitt'OJ. Find OUt more

about ISP ABJa.nce and our re~"OJutionary

AffilJate Par tnet' sblp program.

C~l us C:i.t 77()~.388~900 and ask

for th e Business De\rekpm.ent tearn.

E-m'lll us ~t bizdev.:;t:>i:;p:illL~.n(:enet

Or vi sit our '\<f'eb site at

htq::,/,."'r<n,,-:;vi:·F' ~~h :~n,:e .net
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Freeport Electric. 71
220 W. Sunrise Highway
Freeport, N.Y. 11520-3352
Hubert M. Bianco, Superintendent
(5161377-2220 lax: (516) 377-2359
emai : serviceOfreeportelectric.com
Telecommunications services:

Municipal data network
Fiber leasing

Fayetteville Public Works Commission.
Box 1089
Fayetteville, N.C. 28302-1089
(street address: 508 Person St.; zip: 28301-5841)
Sleven K. Blanchard, General Manager
(910) 483-1401 lax: (910) 223-0207
email: steve.blanchard@faypwc.com
Telecommunications services:

Broadband resale for other carriers or telecommuni
cations providers

Dark fiber leasing
Internal electric utility use:

Aulomahc meter reading
SCADA
Utility Web site

Gastonia, City 01.
Box 1748
Gastonia, N.C. 28053-1748
Dale F. Becker, Director
(704) 866-6825 lax: (704) 867-0120
'Telecommunications services.

Municipal data network
Fiber leasing

Monroe, City of.
Box 69
Monroe, NC. 28111·0069
(street address: 300 W Crowell St.; zip: 28112,4648)
Jerry E Cox. City manager
(704) 282·4500 . fax (704) 283·9098
I elecommunicatlOns services:

Municipal data network

Morganton Public Antenna System, •
80x 1448
Morganton, N.C. 28680·1029
(street address.' 201 W Meeting St., zip. 28655-3761)
Dan Brown, Electric Director
(828) 438-5284 fax: (828) 438-5264
'Telecommunications services:

Internet access
Cable TV

Shelby, City 01.
Box 207
Shelby. N.C. 28151·0207
(street address. City Hall: zip: 28150)
Smith lingenelt. Energy Services Director
(7041484-6810 fax: (704) 481-8247
email: slinger@Vnetnet
Telecommunications servICes:

Municipal data network

CJH i~

Bryan Municipal light & Water Utililies •
841 E Edq&rton St
Bryan. OhiO 43506-1413
Stephen Casebere. Director of Utilities
(419) 636-8944 fax: (419) 636·8026
email: scasebere@bmlw.com
Telecommunications services

Cable TV
High-speed data

Internal electric utility use:
Automatic meter reading
SCADA

Hamilton Department of Public Utilities.
10 Journal Square
Hamilton. Ohio 45011-2709
Richard J. Fleming, P.E., Public Utilities Director
(513) 868-5907 fax: (513) 867-7300
7"lIle<:ommunications services:

Municipal data network

Orrville, City of. T/
Box 107
Orrville, Ohio 44667-0107
(street Iddress: 207 N. Main St.: zip: 44667-1639)
Dan l. Preising, Director of U1Hities
(330) 684-5012 lax: (330) 684-5040
email: preisingOorrvitle.com
Telecommunications services:

Municipal data network
Fiber leasing

Wadsworth, City 0'.
120 Maple SI.
Wadsworth. Ohio 44281-1825
William J. Lyren. Director, Public Service
(330l335-2707 lax: 330-335-2711
emai :102607.34@Compuserve.com
Telecommunications services:

Cable TV
Internal electric utility use:

SCADA

Duncan Power & light.
Box 969
Duncan. Okla 73534
(street address: 720 West Willow Ave.: zip: 73533)
David Yeager, General Manager
(580) 252·0250 fax: (580) 252-3491
'Telecommunications services.'

Municipal data network

Pryor, City of.
Box 249
Pryor. Okla. 74362·0249
(slreet address: 6 N. Adair St, zip. 74361,2454)
Gary Pruett, General Manager
(9181825-2100
'TelecommunicatIons services.

Internet access

Stillwater Electric Utility •
411 E. Third
Stillwater. Okla. 74074
Michael Herron. Electric Utility Directory
(405) 747-8002 fax (405) 624-9628
email: seudirector@stillwater.org
Telecommunications services:

Internet access
High-speed data

Internal eleetflc utility use.
Utility Web site
Internet·based usage Information and/or bill payment

Cascade Locks, City of.
Box 308
Cascade Locks. Ore. 97014-0308
J.C. Yarde. City Administrator
(541) 374-8484 fax: (541) 374·8752
'Telecommunications services.

Cable TV

Central lincoln People'S Utility District.
Box 1126
Newport. Ore. 97365·0090
(street address' 2129 N. Coast Highway; zip. 97365-1705)
Paul Davies. General Manager
(541) 574-2041 fax: (541) 574-222
email: pdavies@Cencoast.com
Telecommunications services.'

Broadband resale for other earners or telecommuni
cations providers
Internal eleetnc utIlIty use

SCADA

Emerald People's Utility District. 71
33733 SeavlIy Loop Road
Eugene. Ore. 97405-9614
Jeff Shields. General Manager
(541l746-1583 fax: (541) 726-1128
emai : jshieldsoepud.org
Telecommunications sllrvices:

Internet access
Intemal electric utilitY use:

Utility Web site

Eugene Water & Electric Board. 71
Box 10148
Eugene, Ore 97440-2148
(siltlflt address: 500 E. Fourth Ave. 97401-2465)
Ken Beeson, Telecommunications Manager
5411341-3n2 lax 541/484-3762
email: ken.beesonOeweb.eugene.or.us
Telecommunications services:

Fiber leasing
Internal electric utility use:

Utility Web site
SCAOA

Springlield Utility Board.
Box 300
Springfield, Ore 97477-0077
(street address: 250 A Street. 97477-4513)
Larry McMullen, Telecom Project Manager
541/744-3792 fax 541-746·0230
email: larrym@subutil.com
Telecommunications services:

Fiber leasing
Internal electric utility use:

Utility Web site
SCAOA

New Wilmington Borough Cable TV
134 High SI.
New Wilmington, Pa. 16142
Fred Garrett
(412) 946-8167
Telecommunications serVices

Cable TV

Pitcairn Power/Community Cable.
582 Sixth SI.
Pitcairn. Pa. /5140·1200
Josephine Higgins, Manager
(412) 372-6500 fax: (412) 373-1464
TelecommunicatIOns services:

Cable TV

SOUTH CAROLlf.;A

Gaffney Board of Public Works.
Box 64
Gaffney. S.C 29342-0064
(street address: 210 E. Frederick 51; zip 29340-2426)
Donnie L. Hardin. General Manager
(864) 488-8800 fax: (864) 488-8855
email: dhardin@gbpw.com
TelecommunicatIons services.

Fiber leasing

Georgetown, City of.
Box 1146
Georgetown. S.C 29442·1146
Manager of Electric Utility
(843) 546-5632 fax: (843) 520-0625
'Telecommunications services:

Fiber leasing

Orangeburg, City of.
Box 1057
Orangeburg. SC 29116-1057
(street address: 1016 Russell Street: ZIp: 291 15-5935)
Fred H. Boatwright Manager
(803) 534·2821 fax: (803.. I 535-2218
7"erecommun~ationsservices

Municipal data network
Fiber leasing

American Public Power Association • 2000 Annual Directory & Statistical Report 281



.l Member, DEED (Demonstration of Energey-Efficient Developments

• Member, American Public Power Association

Martinsville, City of •
55 W. Church SI.
Martinsville, Va. 24112-6209
Eugene Richardson. Manager. Electric Division
(5401656-5183 fax: (540) 656-5280
emai : erichardsonOci.martinsville.va.us
T61BcommunicatiDns S8rvicss:

Municipal dala networlc
Fiber leasing

Clark Public Utilities.
BoK8900
Vancouver. Wash. 98668-8900
Wayne W. Nelson. Interim General Manager
(360) 992-3000 fax: (360) 992-3204
email: mailboKOdarkpud.com
Telecommunications services:

Fiber leasing

Douglas CounlY. Public Utility District NO.1 of.
115fVaRey Mall Parkway
East wenatchee, wash. 98802-4405
William C. Dobbins. General Manager
(5091884.7191 lax: (509) 884-0553
emai : wdobbins@dcpud.org
Telecommunications services:

High-speed data
8roadband resale lor other carriers or telecommuni

cations providers
Internal electric utility use:

Automatic meter reading
SCADA
Utility Web site

Pacific County, Public Utlity District NO.2 of. 1'/
BOK 472
Raymond. Wash. 98577-0472
(street address: 405 Duryea St.; zip: 98511-1821)
Douglas L. Miller. General Manager
(360) 942-2411 fax: (360) 875-9388
email: doug@pacificpud.org
Telecommunications services:

Internet access
Internal electric utility use:

Utility Web site
Internet-based usage information and/or bill payment
High-speed data transler
Substation monitoring of loads

Richland, City of • Richland Energy Services.
BOK 190
Richland. Wash. 99352-0190
(street address: 505 Swift Blvd.; zip. 99352-35 '0)
Don Carter. Deputy Gity Manager
(5091942-7403 (ilK: (509) 942-7405
emai : donc@Ci.richland.wa.us
Telecommunications services:

Municipal data network

Snohomish County, Public Utility
District NO.1 0 f.
BOK 1107
Everett. Wash. 98206-1107
(slreet aiJdleSS: 2320 Califomia St.; zip: 98201-3150)
Paul D. Elias. General Manager
(425) 783-8200 fax: (425) 783-8305
email: maschinmanOshopud.com
Tel«ommunications S8rvicBs:

Fiber leasing

Sumas. City of
BOK9
Sumas. Wash. 98295-0009
Rod Fadden. Utility Superintendent
(360) 988-5711 fax: (360) 988-8855
email: CitySumas@G&E.net
Telecommunications services:

Cable TV

Tacoma Public Utilities.
3628 So. 35th Sl
Tacoma. Wash. 98406
Mark Grisson. Director of Utilities
(2531502-8200 lax: (253) 502-8378
emai : mcrisson@ci.taeomawa.us
Telecommunications services:

Internet access
Cable TV
High-speed data
Broadband resale for other carriers or telecommuni-

cations providers
Cable TV Intemet
Digital music
Sroadband services

Internal electric utility use:
SGADA
Utility Web site
Internet-based usage inlormation and/or bill payment

':. EST ': IRGINIA.

Philipp i. City of. 1)
108 N. Main SI.
Philippi. W.Va. 26416-1123
Joseph P. Maltaliano. City Manager
(304) 457-3701 fiIK: (304) 457-2703
email: philippi@bcnetmail.org
Telecommunications services:

Cable TV

lilSCmJSlfJ

Gresham, Village of
SOK SO
Gresham. Wis. 54128-0050

[
street address: 1126 Main Street; zip: 54128)
ee A. Ebert

(715) 787-3244 fiIK: (715) 787-1313
Telecommunications services:

Municipal data network

Hustisford, Village of. 1)
210 SLake SI.
Hustisford. Wis. 53034-0345
Richard Kirchoff. Superintendent
(920) 349-3650 lax: (920) 349-8150
email: rkircholf@WPPISYS.org
Telecommunications services.'

Municipal data network

Manitowoc Public Utilities. ,.,
SOK 1090
Manitowoc. Wis. 54221-1090
(streBt aiJdfBSS: 1303 S. 8th 51.; zip: 54220-5313)
C. Ted Nelson, General Manager
(9~1683-4600 fax: (920) 683-4748
enw : ctneIsonOmpu.org
Telecommunications services:

Municipal daIa networlc
Internet access
Fiber leasing

Menuha Electric & Water Utilities. 1'/
BoK340
Menasha. WIS. 54952-0340
(slreet address: 321 Milwaukflfl; zip: 54952-2104)
Oennis Rvdzewski. General Manager
(9201 75f-51n lax: (920) 751-4748
emai : drydzewski@Wppisys.org
Telecommunications servrces:

Municipal data network

Oconto Falls Water & light Commission.
SOK 70
Oconto Falls. Wis. 54154-1423
(streel address: 104 S. Franklin 51.; zip 54154-1423)
Pete Mann. City Administrator
(920) 846-4505
'Telecommunications services:

Cable TV
Highspeed dala

Internal electric ulility use:
SGADA

Shawano Municipal Utilities. 1'/
BoK436
Shawano. Wis. 54166-0436
(street address: 122 N. Sawyer 51.; zip: 54166-2452)
Oaniel Dasho. General Manager
(715l526-n21 fiIK (715) 524-3708
emai : ddasho@Shawano.com
Telecommunications services:

Internet access
High·speed data
Broadband resale for other carriers or telecommuni

cations providers
Internal electric utility use:

Automatic meter reading
SGADA
Utility Web site

Two Creeks Cable TV. 1'/
5711 Nuclear Road
Two Rivers. Wis. 54241
Mary Ann Gherveny
(920) 755-2221
Telecommunications services:

Gable TV

Wisconsin Public Power. Inc.• 1'/
1425 Corporate Genter Drive
Sun Prairie. Wis. 53590-9109
Roy Thilly. Chiel Executive Officer
(608) 837·2653 lax: (608) 837·0274
email: info@wppiS)'s.org
Internal electnc utIlity use:

SGADA
Utility Web site
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Over three years, more than two dozen cities in Iowa
vote to set up their own telecommunications systems

Fashion trends may begin on the
coasts, but the more important
groundswells of public opinion often
start in the heartland. The Iowa presi
dential primaries are viewed as har
bingers for the full election to come.
Test marketers and focus group orga
nizers go to the Midwest to learn how
the American public as a whole will
respond to their product.

Now a new trend is gaining momen
tum in Iowa, where, over the past three
years, voters have overwhelmingly
approved the formation ofcity-owned
telecommunications businesses. In
most of these cases, the city has a
municipal electric utility that will run
the new communications operation.
In 32 separate votes since 1994-14
held last November-only two public
power utilities were denied voter ap
proval to establish a telecommunica
tions system that could provide cable
television, data transmission and even
local telephone service. More than a
third of the time, the measures were
approved by majorities of 90% or
more.

Why this turn to governmen t to pro
vide services usually offered through
the private sector? According to the
Iowa Association of Municipal Utili
ties, there are four common factors
that influence voters on this issue:
dissatisfaction with current service; the
hope of economic development; a
desire to improve local educational
opportunities; and preparation by city
electric and gas utilities for competi
tion in those industries.

For Muscatine, an upsurge of dissat
isfaction with private providers is part
of its history. The residents of this
Mississippi River town founded the
public power utility in 1900 because
they were unhappy with the service
they received from privately owned
water and electric utility companies.
Recently, their disfavor focused on
the company providing telecommu
nications services.

Gary Weiskamp, manager of public
relations and utility services for

Muscatine Water & Power, explained,
"Last year [in 1996], we were ap
proached by a task force that included
members of the Chamber of Com
merce and the local development
council about providing telecommu
nications services. They told us their
needs were simply not being met by
the present providers of telephone
service and cable television."

In response, the public power util
ity hired a consulting firm to conduct
a feasibility study and a polling group
to do a market analysis. The results of
both projects showed Muscatine that
pursuing the development of telecom
munications was both possible and
desired by the town's citizens. The
utility board of trustees asked the city
council to hold a referendum on the
issue.

That referendum. held this past
summer, yielded an astonishing 94%
approval from the voters of Muscatine
for the utility to establish a munici
pally owned broadband cable system,
and for the operation of the system to
be governed by the utility board of
trustees.

The utility's board of trustees ap
proved a business plan for the new
venture in October and Muscatine
should be able to offer "some limited
service" by next September, Weiskamp
said. Those services could range from
local and long distance telephone ser
vice to two-way data communications,
cable TV, and a municipal area net
work that would make it possible for
the utility to provide businesses in its
heavily industrial area with direct two
way voice and data transmission be
tween separate sites.

Like the citizens of Muscatine, resi
dents ofSpencer approached the pub
lic power utility about getting into the
telecommunications business. "We
told the citizens that they had to lead
the drive to establish a telecommuni
cations system, that it had to come
from the desires of the people rather
than the utility itself," Spencer Mu
nicipal Utilities Manager Neal Drefke

CityNear , Vote
---- .-._-------
Cedar Falls '94 70%

----_._-

Hull '94 ! 97%
~-,----- ------------_._.

Sibley '94
I

91%_ .."-
Hawarden '94 96%- ----i----
Grundy Center '96 _' 93%
Manning '96 I 86%I-.......--------
Laurens '97 : 99%
Alta '97 ----=~~~+=88%-

Lake View '~?____t--_84% ___
Danbury '97. . 90%
Hartley '97 ----I 86%

'----------- ,...----
Indianola '97 58%

Orange City '97 84%
_..-

Sac City '97 77%
~---e--------

TiptoQ~~__ ..____+_ 86 %
__

Westwood '97 I 91%

Akron '94 ----__~_t--_91 -;'/0-

Rock Rapids '94 I 83%
~ ~_. I

Bancroft '94 I 85%
~_..- -------+--

Harlan '95 71%

Coon Rapids '96 87%

New London '96 77%

Spencer. '97 91%
Muscatine '97 94%

--,~ >--.

Algona '97 74%
--

Denison '97 54%
-

Independence '97 57%

Mount Pleasant '97 64%

Primghar '97 90%

Sanborn '97 97%

Vinton '97 48%

Greenfield '97 42%

Election results: city-owned cable systems
were approved in 30 of 32 referendums. In 12
of lIlese elections, the margin was 90"10 or
more. $_:,_.~III"",.,,., U/lan-

explained. "They went (0 the City
Council and utility board to ask if we
would run a telecommunications util
ity if the city's residents voted to cre
ate one. The council and board said
yes. so then the citizens went out and
got the votes."

(continued on page 5)
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Founders of the municipal electric utility in Muscatine, above, were unhappy with the service they
were gelling from private companies nearly 100 years ago. Dissatisfaction with cable service led to
the lown's decision to create its own communications utility. p~oro courtesy 01 Musc.t/n. w.r., & Power

(co n tzn I/t'd fr'o III PIZ,!!,I' -I)

The group 'ipearheMling the drl\t'
got those \'Ole, in the Lice of ;lll ,Ig
gressi\'e clIl1paign mounted h\' the
private cable television prm'ider to

vote down the proposaL Although the
private companv outspent the local
citizens group that supported the bal
lot measure by a margin of 130 to I,
91 % of Spencer's citizens voted to

create a new city-owned system.
Dre£ke attributes the victory notonly

to dissatisfaction with cable service,
but also to a growing fear in Iowa over
the potential loss oflocal control. "US
West has sold some of its local tele
phone exchanges here," Dre£ke noted.
"People are very concerned about los
ing the ability to speak with someone
locally about problems, about the' 1
BOO-Who Cares?' melHality that can
happen when a service provider
doesn't have a local presence."

And, Drefke ,aid, Iowans in general
ha\t: ;\ high opinion of. ;\nd trust ill.
their local utilities "Our balicH Iud
two questioIls-I\'hether the Cltl'
should create a telecommunicatiolls
system, and I\'hether the municipal
utilitv should run it. \\'e had some
people vote no all the first question,
but yes on the second. Thev wen: say
ing that if we did decide to go for
ward, we should at least ha\'e a trusted
local entity run ning the business. Th;\(
shows a high level of trust. "

III some situations, establishing ;1

locally owned telecommunications svs
tern is the only way to get service at all.
The public power utility in Primghar
serves 568 customers. Primghar joined
forces with the neighboring town of
Sanborn in 1981 to set up a coaxial
cable system so its citizens could have
cable television. No private company
was interested in serving such a small
community. Primghar's utility Super
intendent Merle NegLis said the vote
held there on Nov. 4, which was ap
proved bv 90% of the voters, was re
quired to empower the city to im
prove the system. "State law changed,
so we had to get voter approval before
we could finance any upgrading of
our cable system," Negus said. These
communities, along with nearbv
Hartley, are now studying the feasibil-

it\' of upgradltlg to ;1 hYbrid cO;l.xial
fiber optic s\stem. :'\iegus said.

\\'here puhlic power utilities ha\'e
CSLlhlishecl their O\\'n telecommuni
cations sYstems, the competition seems
to be h;l\'ing .\ positi\(:' effect, accor-d
ing to I.-\:\IC. Pri\'ate cable giant Tele
Communicltions Inc. now offers
Harbn residents 35-channcl extended
hasic stT\ice fur just S 16,95 per month,
S~ kss than the cost of the Cil\"S -1:,
ch,lnnel senlce. Some city customers
ha\'e heen offered e\en· third month
free for SWitching h;lck ttl Tel for a
ve;tr. Bv contLlst. Tel senil<.' in neigh
boring communities can cost more
than S~:i per month ..-\lso, new service
connections ,Ire free in !-brlan, but
cost ncul\· S1.-) In neighhorllig to\\'ns
sCI\ed h\TCI.

.-\mong the most important L\ctors
clrr\illg puhllc power utilitie'i to Offc-l
telccommunll',lllons senice ;Ire corn
petiti\e pOSitioning and economic
de\'elopment Drefke s;\id Spencer is
designing;\ S\stelll thaI could pro\'ide

not onl\' c,\hk T\' hut ;tlso local tele
phone, high-speed data transmission,
securi tv systems and more. "\\,e' II have
to look carefullY at what is feasible,
based on costs and the number of
potential customers." he expbined.
"But Just as we've heard ahout dis
tance learning. we're now beginning
to see distance \\'orking-pcople mov
ing aw:\v from large cities to small
towns, ;lIld needlllg technology ser
\itT'i that are hetter than those the
brge: cities pro\idc." Th;\t trend can
work in fan)r of smaller towns where
public power utilities are capable of
providing those sen·ices. "\\'e e\'en
h;l\e to think ;,bout building a s\,stem
L1LIt \'T elll upgrade Liter til provide
sen'iccs th;lt han'n't e\'t~n been in
\I'lltcd \el." Drefkc ',lid.

\Iusl';ltinc's \\'eisk;ll11p COllCLlrs. "If
we CIlI 'dTer ~I P~llL\gc of scn'icc'i
I\,tter. l'!cl'tricil\' and corl1lTlulIica
tiollS-lhcll ill mv opinion. \\'c're in
tht' dri\'t'r', sc,lt" ill ~l deregubted
Cl\\illlll[1\l'l\l. he '~Iid,'
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-In the Matter of

Petition for Preemption of
Section 392.410(7) of the
Revised Statutes ofMissouri

The Missouri Municipal League;
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WASHINGTON, D.C. 20554

)
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)
)
)
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)
)
)
)
)

---------------~)

To the Commission:

PETmON FOR PREEMPTION

Pursuant to Section 253 of the Telecommunication Act of 1996, the Missouri Municipal

League, the Missouri Association of Municipal Utilities, City Utilities of Springfield, Columbia

Water & Light, and the Sikeston Board of Utilities (coUectively "the Missouri Municipals")

petition the Commission for an order preempting Section 392.410(7) of the Revised Statutes of

Missouri ("HB 620"). The Missouri Municipals file this petition on behalf of more than 600

municipalities and 63 municipal electric utilities located throughout the State ofMissouri.

HB 620 violates Section 253(a) of the Act because, with limited exceptions, it prohibits

Missouri municipalities and municipal electric utilities from providing telecommunications services

or making telecommunications infrastructure available to potential competitors of incumbent

providers of telecommunications services. The Missouri legislature did not enact fIB 620 to

achieve any of the permissible public purposes set forth in Section 2S3(b) of the Act - it simply

succumbed to the vast lobbying effort that Southwestern BeD and other incumbents mounted to

preserve their monopolies in local markets throughout the State. Section 2S3(d) therefore

mandates that the Commission preempt fIB 620.



OVERVIEW AND SUMMARY

As Chairman Kennard has observed, one of the main purposes of the Telecommunications

Act is to eliminate aU barriers that prevent consumers from choosing providers "from as wide a

variety of providers as the'market will bear."l Similarly, Senate Majority Leader Trent Lott has

noted that the "primary objective" of the Telecommunications Act is to establish a "framework

where everybody can compete everywhere in everything:,2 Judged by these standards, HB 620 is

a thoroughly bad law. Unless the Commi~sion preempts it, HB 620 will impede the development

of effective local competition in Missouri for years. It will deny communities throughout the

State a fair chance to obtain prompt and affordable access to the benefits of the Infonnation Age.

It will constrict economic growth. educational opportunity and quality of life, particularly in rural

areas. It will thwart attainment of universal service goals of the Telecommunication Act by

reducing both the number of potential service providers and the number of contributors to

universal service support mechanisms. It will also disturb the competitive balance between public

and private providers of electric power that has served Missouri well for decades.

The Missouri Municipals recognize that the Commission has declined to preempt a Texas

law that pro~bits municipalities and municipal electric utilities in Texas from engaging in

telecommunications activities. 3 In that case, which was decided shortly before four of the five

current commissioners took office, the prior Commission determined that the term "any entity" in

Section 253(a) of the Act does not apply to municipalities that do not operate electric utilities.

Statement of William E. Kennard Before the Senate Subcommittee on Antitrust, Business
Rights, and Competition (March 4, 1998), Attachment A

2 Statement of Senator Trent Lott (R-MS), June 7, 1995, Congressional Record at S.7906,
Attachment B.

In the Matter of the Public Utility Commission of Texas, FCC 97-346, (reI. Oct. 1, 1997)
("Teras Order'), petition for review pending in City ofAbilene, TX, and the American
Public Power Association v. Federal Communications Comm'n, Case Nos. 97-1633 and
97-1634 (D.c. Crr.).

-2-



That ruling, however, did not address the major issues discussed here, did not consider several

important new developments, and did not properly analyze congressional intent.

The Texas case involved four separate dockets, numerous complex issues in addition to

the municipal-authority issue, an extraordinarily large number of parties, and a massive record.

Shortly before the Commission issued its decision, ICG Telecom, Inc., which had sought

preemption of the Texas law as applied to municipal electric utilities, withdrew its petition. In

response, the Commission limited its dec~sion to the facts presented in a separate petition by the

City of Abilene, TX, which does not own or operate a municipal electric utility. Specifica1ly, the

Commission ruled that "we do not decide at this time whether section 253 bars the state of Texas

from prohibiting the provision of telecommunications services by a municipally-owned electric

utility." Texas Order, ~ 179. This proceeding squarely presents that issue.

Even as to mUnicipalities that do not own or operate electric utilities, the Texas Order did

not address the issues that the Commission had itself identified as the most important ones.

According to the Conunission, the key issue in detennining whether the tenn "any entity" in

Section 253(a) applies to municipalities is whether there is "some indication in the statute or its

legislative history that Congress intended such a result." Texas Order, ~ 187, see also ~ 181. Yet,

the Commission did not present any substantive analysis of the language, structure or legislative

history of the Act. Nor did the Commission even mention the correspondence that it had received

from prominent members of Congress confirming that the term "any entity" covered

municipalities and municipal electric utilities.

Because much of the relevant legislative history of Section 253 pertains to municipal

electric utilities, it is possible that the Conunission believed that its decision to defer consideration

of their status obviated the need for a thorough review of that history. Whatever the reason, the

Commission's failure to perfonn the required analysis led it to overlook the compelling proof.

discussed below, that Congress did, indeed, intend that Section 253 cover all municipalities,

including those that do not operate electric utilities. The Commission would even have found

- 3 -
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express statements to that effect in the Senate report discussing the preemption provision that

ultimately became~ Section 253(a).

Several new developments reinforce the conclusion that the Texas Order was incorrect.

First, the United States Court of Appeals for the District Columbia Circuit has recently issued two

decisions that undermine the Commission's rationale in the Texas Order. In Alarm Industry

Communications Committee v. Federal Communications Comm'n, 131 F.3d 1066, 1069-70

(D.c. Cir. 1997), the court struck down the Commission's narrow interpretation of the tenn

"entity" in Section 275 of the Act, finding that "entity" is typicalJy defined very broadly in

common, non-technical dictionaries and that th~ Commission failed to interpret that tenn with due

regard for the Act's underlying policies. The court also refused to afford the Commission's

interpretation deference, finding that it "retlect[ed] no consideration of other possible

interpretations, no assessment of statutory objectives, no weighing of congressional policy, no

application ofexpertise in telecommunications." Id. Similar considerations apply here.

Second, in Bell Atlantic Telephone Companies v. Federal Communications Comm 'n, 131

F.3d 1044 (D. C. Cir. 1997), the court found that, in detennining the "plain" meaning of a statute,

the Commission must perform a thorough analysis that exhausts all of the traditional tools of

statutory construction, including the language, structure, legislative history and purposes of the

Act. Id. at 1047. The Commission cannot simply scan the Act and its legislative history in search

of an "express" statement of legislative intent, as the Commission has recently admitted that it did

in deciding the Texas case.4

The Commission has itself made numerous statements in recent months that are

inconsistent with the Texas Order. For example, in one order, the Commission held that

Congress's use of the term "any" in the Telecommunications Act deprives the Commission of

4 In a recent letter to Congress, Chainnan William Kennard, who was general counsel of the
Commission at the time that it issued the Texas Orckr, confirmed that the Commission had
looked for an "express" statement oflegislative intent (Attachment C hereto).
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authority to make distinctions that Congress did not make, that municipalities that provide

telecommunications services or cable television services are "entities" whose pole attachments

must be counted in allocating costs of a pole, and that municipalities are "entities" that must be

covered in the Commission's regulatory flexibility analyses. in the Matter of implementation of

Section 703(e) of the Telecommunications Act of 1996, Amendment of the Commission's Rules

and Policies Governing Pole Attachments, CS Docket No. 97-151, Report and Order, FCC 98

20, 1/40 (reI. Feb. 6, 1998) ("Pole Attachment Order"). Similarly, in several recent orders, fonns

and reports, the Commission has treated municipalities and municipal electric utilities as "entities"

that must make contributions to the Universal Service program if they, like privately-owned

entities, provide "telecommunications service" or "interstate telecommunications."

Recent developments have also undermined the Commission's assumption that local

competition would emerge in Texas even if municipalities were denied protection under Section

253. Texas Opinion, 1/ 187. As the Texas Public Utility Commission hd5 just found,

Southwestern Bell's uncooperative and obstructive conduct has prevented its competitors from

capturing more than a "miniscule" number of business and residential customers in Texas.

Transcript of Open Meeting, May 21, 1998, pp. 186-208 (Attachment 0 hereto). In fact, two of

the three commissioners observed that meaningful competition will not emerge in Texas unless

and until Southwestern Bell fundamentally changes its corporate culture from top to bottom. [d.

It is unreasonable to suppose that Southwestern Bell will act any less anti-competitively in

Missouri.

Furthermore, in 1/190 of the Texas Order, the Commission urged other states not to do

what Texas had done because "[m]unicipal entry can bring significant benefits by making

additional facilities available for the provision of competitive services." Unfortunately, the

Commission's plea has gone unheeded. In fact, the Commission's detennination that it lacks

authority to prevent states from banning municipal telecommunications activities has emboldened

incumbent monopolists in many states to redouble their efforts to secure anti-competitive state

legislation that reinforces their existing market dommance. The Commission can deter such
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efforts -- as Congress intended -- only by Issumg clear, forceful and unequivocal orders

preempting measures such as HB 620.

Finally, as the Commission recognized in the Texas Order, Congress gave it

extraordinarily broad authority to preempt state and local barriers to entry:

[S]eetion 253 expressly empowers - indeed, obligates - the Conunission to
remove any state or local legal mandate that "probtbit[s] or has the effect of
prohibiting" a firm from providing any interstate or intrastate telecommunications
service. We believe that this prov;sion commands us to sweep away not only those
state or local requirements that explicitly and directly bar an entity from
providing any telecommunications service, but also those state or local
requirements that have the practical effect ofprohibiting an entityfrom providing
service. As to this latter category of indirect, effective prohibitions., we consider
whether they materiaUy inhibit or limit the ability of any competitor or potential
competitor to compete in a fair and balanced legal and regulatory environment.

Texas Order, 11 22 (emphasis added). Yet, even though it could not find even one word in the

language or legislative history of the Act to support its position, the Commission attributed to

Congress an intent to deny public entities the benefits of this broad mandate. Thus, the

Commission essentially made policy for Congress - which the Commission had no authority to

do. The Commission should now rescind that decision and enforce Section 253 as written.


