
In summary, in the passages quoted above, which were written at the time that Congress

introduced the language that would ultimately become Section 253(a), Congress applied the term

"entity" to any person that might provide or facilitate the provision of telecommunications service.

Congress expressly set forth its understanding and intent that "State or local governments,"

whether or not they operated "municipal energy utilities," should be encouraged to participate in

building the national Information Superhighway. Congress also made clear that it understood and

intended that any public or private entity that chose to cross the line from selling or leasing

facilities to selling or leasing telecommunications services would be subject to both the

obligations and the benefits that the Act extended to carriers of telecommunications service. The

obligations included, among others, the duty to contribute funds to the universal service program.

The benefits included protection from state barriers to entry.

Moreover, municipal electric utilities generally derive their authority through, and operate

as departments or offices of, municipal governments.. Protecting municipalities, as such, from

state barriers to entry was therefore necessary to ensure fulfillment of Congress's unquestionable

intent to encourage and enable most municipal electric utilities to participate in the development

of the national Information Superhighway.

The 103rd Congress ended without passage of new telecommunications legislation.

Congress still had much to do in drafting other areas of the law, and significant issues remained to

be resolved concerning the preemption issues affecting the ability of local governments to manage

their rights-of-way. As will be seen in the next section, however, Congress's work on what was

to become § 253(a) of the Telecommunications Act was essentially done.
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b. The 104th Congress

On February 8, 1996, the President signed the Telecommunications Act of 1996 into law.

As the Supreme Court has observed, the Act "was an unusually important legislative enactment."

Reno v. ACLU, 117 S.Ct. 1329, 1338 (1997). The new law, in the Commission's words,

"fundamentally changes telecommunications regulation" from a paradigm of encouraging

monopolies to one of fostering robust competition in all telecommunications markets. In the

Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of

1996, CC Docket No. 96-98, First Report and Order, FCC 96-325, 11 1 (reI. August 8, 1996)

("Interconnection Order"). In the Interconnection Order, the Commission furnished the

following succinct summary of the goals of the Act and Congress's vision in enacting it:

In this rulemaking and related proceedings, we are taking the steps that will
achieve the pro-competitive, deregulatory goals of the 1996 Act. The Act directs
us and our state colleagues to remove not only statutory and regulatory
impediments to competition, but economic and operational impediments as well.
Weare directed to remove these impediments to competition in all
telecommunications markets, while also preserving and advancing universal service
in a manner fully consistent with competition....

[U]nder the 1996 Act, the opening of one of the last monopoly bottleneck
strongholds in telecommunications -- the local exchange and exchange access
markets -- to competition is intended to pave the way for enhanced competition in
all telecommunications markets, by allOWing all providers to enter all markets.
The opening of all telecommunications markets to all providers will blur
traditional industry distinctions and bring new packages of services, lower prices
and increased innovation to American consumers. The world envisioned by the
1996 Act is one in which all providers will have new competitive opportunities as
well as new competitive challenges.

Interconnection Order, ~~ 3,4 (emphasis added).

In developing the Act, Congress recognized that strong measures were necessary to

encourage and assist potential providers of telecommunications services to enter into competition
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with entrenched incumbent local exchange carners. Thus, according to the Commission,

Congress "armed" the Commission with "powerful tools to dismantle the legal, operational and

economic barriers that frustrated competitive entry in the past." Texas Order, 1l 2. Recognizing

that incumbents could thwart the national policies of the Act at the state and local level, where

they have historically had enormous political influence, Congress expressly prohibited state and

local governments from impairing the ability of any potential provider to enter any

telecommunications market:

SEC. 253. REMOVAL OF BARRIERS TO ENTRY.

(a) IN GENERAL - No State or local statute or regulation, or other State or local
legal requirement, may prohibit or have the effect of prohibiting the ability of any
entity to provide any interstate or intrastate telecommunications service.

As reflected in a colloquy on the Senate floor between Senator Kempthorne (R-ID) and

Senator Hollings (D-SC), the sponsor of S.1822, the 104th Congress understood that Section

253(a) originated in S.1822 and had "no problem" with its scope. 141 Congo Rec. at S8174 (June

12, 1995). Thus, the 104th Congress incorporated the key operative terms of the preemption

provision of S.1822 verbatim into § 253(a) of the 1996 Act. There was no need for elaborate

legislative history, but what there was corroborated that the 104th Congress understood and

intended that the term "any entity" apply to municipalities and municipal electric utilities.

In the Joint Explanatory Statement of the Committee of Conference, the conferees noted

that electric utilities may "choose" to provide telecommunications services, and they made clear

that Congress intended that such choices be unencumbered by state or local barriers to entry:

New section 253(b) clarifies that nothing in this section shall affect the ability ofa
State to safeguard the rights of consumers. In addition to consumers of
telecommunications services, the conferees intend that this includes the consumers
of electric, gas, water or steam utilities, to the extent such utilities choose to
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provide telecommunications services. Existing State laws or regulations that
reasonably condition telecommunications activities of a monopoly utility and are
designed to protect captive utility ratepayers from the potential harms caused by
such activities are not preempted under this section. However, explicit
prohibitions on entry by a utility into telecommunications are preempted under
this section.

HR. Rep. No. 104-458, 104th Cong., 2d Sess. 127 (1996). Referring to this passage, its author,

Congressman Dan Schaefer (R-CO), subsequently confirmed in a letter to former FCC Chairman

Reed Hundt that "Congress recognized that utilities may playa major role in the development of

facilities-based local telecommunications competition," that "any prohibition on their provision of

this service should be preempted," and that the Commission "must reject any state and local

action that prohibits entry into the telecommunications business by any utility, regardless of the

form of ownership or contro!''' J.A. 235. In reply, Chairman Hundt assured Congressman

Schaefer that the Commission's staff would place his letter in the record of the Texas case and

consider it carefully. J.A. 246. The letter was not included in the record, nor was it even

mentioned in the Texas decision. 3

In another letter to Chairman Hundt, Senator J. Robert Kerrey (D-NE) was even more

emphatic about Congress's intent in enacting Section 253:

Anti-competitive laws passed by state and local governments pose a real threat
to the development of competition in local telecommunications markets. In the
wake of the Telecommunications Act, several states have passed legislation that
prohibits or significantly impairs the ability of publicly-owned utilities to provide
telecommunications services themselves or to make their facilities available to
other potential providers of telecommunications services. I am concerned that
these actions are significantly delaying consumers ability to exercise their economic
power by choosing between local telecommunications carriers.

3
Compare the Commission's initial Certified List of Items in the Record which it filed on,
December 11, 1997, with its supplemental list, which it filed on May 7, 1998 at the
request of counsel for the petitioners.
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Congress created Section 253 of the Telecommunications Act to address this
problem by granting the Federal Communications Commission (FCC) authority to
preempt state and local legal requirements that pose a barrier to entry into
telecommunications by "any entity." The law makes no distinction among types of
entities or forms of ownership. Section 253 states, "No State or local statute or
regulation, or other State or local legal requirement, may prohibit or have the
effect of prohibiting the ability of any entity to provide any interstate or intrastate
telecommunications service." In using the term "any entity, " Congress intended
to give entities of all kinds, including publicly-owned utilities, the opportunity to
enter these markets.

J.A. 272 (emphasis added). Senator Kerrey's letter received the same treatment as Congressman

Schaefer's -- it was neither included in the administrative record of the Texas case nor mentioned

in the Texas decision.

4. Section 703 of The Telecommunications Act

While it was considering Section 253, Congress was also working on major amendments

to the pole-attachment requirements in Section 224 of the Communications Act of 1934. The

resulting measure -- Section 703 of the Telecommunications Act -- is the exception that proves

the rule. In that provision, Congress showed that it knows how to distinguish "political

subdivisions" and "instrumentalities" of a state from other entities when it wants to do so.

In Section 703(1), Congress amended the definition of a "utility" in Section 224(a)(I) of

the 1934 Act to include "a local exchange carrier or an electric, gas, water, steam, or other public

utility, who owns or controls poles, ducts, conduits, or rights-of-way used, in whole or in part, for

any wire communications." In Section 703(7), Congress imposed upon all firms meeting the new

definition of "utility" an obligation to "provide a cable television system or any

telecommunications carrier with nondiscriminatory access to any pole, duct, conduit, or right-of-

way owned or controlled by it." Elsewhere, Section 703 authorized the Commission or the states
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made it clear that judges are included." Ashcroft, 501 U.S. at 467 (emphasis in original).

The Court proceeded to find that the ADEA was ambiguous on this issue: "[W]e cannot

conclude that the statute plainly covers appointed state judges. Therefore, it does not." Id.

Ashcroft requires this Court to apply the same analysis in this case. The Court's task

here is not to search for a plain statement that municipalities are excluded from the term

"entity" in section 253. Rather, in accordance with Ashcroft, the Court may not read the term

"entity" in section 253 to cover municipalities unless Congress has clearly indicated that

municipalities are included. As we have demonstrated, Congressional intent on this question

is not "plain to anyone reading the Act." Ashcroft, 501 U.S. at 467. Therefore, the Court.

like the Commission, should conclude that the term "entity" in section 253(a) does not include

municipali ties.

B. The Legislative History Of Section 253 Does
Not Clearly Indicate That Congress Intended
To Preempt The States' Authority To Limit
The Activities Of Their Own Municipalities.

Petitioners complain that the Commission misapplied the Ashcroft standard by failing

to consider the legislative history of section 253. According to petitioners, "that history

makes it crystal clear ... that Congress intended to encourage municipalities" to help provide

competition to telecommunications markets, "and that Congress manifested this intent through

the definitions and preemption provisions of the Act." Pet. Sr. 32. In the administrative

proceeding, however, no party argued to the FCC that the legislative history of section 253

supported Abilene's preemption request. To the contrary, in comments filed with the

Commission, Abilene urged the agency to ignore the legislative history: "The goal is to

ascertain legislative intent through plain language of the statute without looking to legislative

historY or o;her extraneous resou~ces." Abilene Reply Comments at 6 (JA ) (emphasis
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added). Thus, it is understandable why the FCC did not focus on legislative history when it

ruled on Abilene's petition. Because no party asked the FCC to consider the legislative

history in this context, and because Abilene itself urged the agency not to look at that history,

petitioners cannot now claim that the legislative history justifies a remand in this case. See 47

u.S.c. § 405; Freeman Engineering Associates. Inc. v. FCC, 103 F.3d 169, 182-85 (D.C. Cir.

1997); Busse Broadcasting Corp. v. FCC, 87 F.3d 1456, 1460-62 (D.C. Cir. 1996).

Even if petitioners' legislative history argument were properly before this Court, it is

baseless. As an initial matter, it is highly questionable whether legislative history should play

any role in the application of Ashcroft's plain statement rule. Under that rule, a court must

not construe a federal statute to preempt traditional State powers unless Congress has made

"its intention to do so unmistakably clear in the laneuage of the statute." Ashcroft, 501 U.S.

at 460 (emphasis added) (quoting Will, 491 U.S. at 65). In this context, the Supreme Court

has declared that Congressional intent to preempt "must be plain to anyone reading the Act."

Ashcroft, 501 U.S. at 467. The Court's opinion in Ashcroft strongly suggests that if Congress

does not make its preemption intentions plain in the text of a statute, the legislative history

cannot supply the clarity that the statutory language lacks.

In any event, the legislative history cited by petitioners does not clarify whether

Congress intended for section 253 to preempt State laws that regulate municipalities. See Pet.

Br. 10-17. Most of the legislative materials quoted by petitioners focus on the provision of

telecommunications service by utilities.' These materials are not pertinent to this case. In the

8 See S. Rep. No. 367, 103d Cong., 2d Sess. 55 (1994) (1994 Senate bill, whose provi
sion for removing entry barriers formed the basis for section 253, defined "telecommunica
tions carrier" to include "an electric utility" that "provides telecommunications services");
Conference-Report at 127 ("explicit prohibitions on entry by a utility into telecommunications
are preempted under" section 253); Letter from Congressman Dan Schaefer to FCC Chairman
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Order challenged by petitioners, the Commission expressly declined to decide "whether

section 253 bars the State of Texas from prohibiting the provision of telecommunications

services by a municipally-owned electric utility." Order ~ 179 (JA ).9

Petitioners do not cite a single passage from the legislative history of the 1996 Act that

discusses the provision of telecommunications service by municipalities. Instead, they rely

principally on a 1994 Senate report on S. 1822, a bill whose provision for removing entry

barriers formed the basis for section 253. Petitioners attach great significance to that report's

statement that "State or local governments may sell or lease capacity" on their own

telecommunications facilities to carriers providing telecommunications service. S. Rep. No.

367, l03d Cong., 2d Sess. 56 (1994). But that statement did not mean that the sponsors of

the bill expected municipalities themselves to provide telecommunications service. To the

contrary, the Senate report on S. 1822 emphasized that State or local governments that sell or

Reed Hundt, Aug. 5, 1996 (JA ) (section 253 requires the Commission to "reject any state or
local action that prohibits entry into the telecommunications business by any utility, regardless
of the form of ownership or control"); Letter from Senator 1. Robert Kerrey to FCC Chairman
Reed Hundt, Sept. 9, 1997 (JA ) (by using the term "any entity" in section 253, "Congress
intended to give entities of all kinds, including publicly-owned utilities, the opportunity to
enter these markets").

9 There is no basis for petitioners' assertion that the FCC should have given more weight
to letters submitted by Representative Schaefer and Senator Kerrey during this proceeding.
See Pet. Br. 15-17. Those letters asserted only that the term "entity" in section 253 includes
municipally owned utilities; they took no position on whether the term encompasses
municipalities themselves. Since the letters did not address the issue raised by Abilene's
petition, there was no reason for the Commission to consider those letters when it ruled on
that petition. In any event, the letters are merely "post-passage remarks" that "represent only
the personal views of' two legislators. Regional Rail Reorganization Cases, 419 U.S. 102,
132 (1974) (internal quotations omitted). Such "post hoc observations by [individual]
member[s] 'Of Congress carry litt,le if any weight." Bread Political Action Committee v. FEe.
455 U.S. 577, 582 n.3 (1982) (quoting Quem v. Mandley, 436 U.S. 725, 736 n.10 (1978».
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lease telecommunications capacity are not providing telecommunications service: "[T]he

offering of [such] capacity alone is not a 'telecommunications serviceD.''' [d.

In shor4 nothing in the legislative history cited by petitioners indicates that Congress

even contemplated that municipalities themselves would provide telecommunications service.

Obviously, if it is uncertain whether Congress considered this possibility, it is even less clear

that Congress intended to preempt State laws that prohibit municipalities from providing

telecommunications service.

In sum, neither the language nor the legislative history of section 253 clearly indicates

that Congress intended to preempt the States' authority to prohibit their own municipalities

from providing telecommunications service. In the absence of any plain statement that

Congress authorized such preemption. the Commission properly applied the Ashcroft standard

when it denied Abilene's request to preempt PURA95 section 3.251(d).

II. THE COMMISSION'S DENIAL OF ABILENE'S
PREEMPTION REQUEST IS NOT INCONSISTENT WITH
OTHER FCC DECISIONS.

In addition to asserting that the FCC misapplied the Ashcroft standard, petitioners

claim that the Commission's denial of Abilene's petition is inconsistent with other FCC

decisions. Pet. Br. 34-38. The second claim has no more merit than the first. The

supposedly "inconsistent" decisions that petitioners cite are clearly distinguishable from the

Commission's decision to deny Abilene's petition.

For example, the Commission's refusal to preempt PURA95 section 3.251 (d) was not

inconsistent with its previous preemption of the decisions of two Kansas municipalities to

deny telephone franchise applications in Classic Telephone, Inc., 11 FCC Rcd 13082 (1996).

The Commission's different resolution of these two cases was justified by the different factual
f
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"!ovement, manipulation, speech, or interpretation of informa
tIOn, unless the cost of making the services accessible and usa
ble would result in an undue burden or adverse competitive im.
pact. The carrier shall seek to permit the use of both standard
and special equipment, and seek to minimize the TUled of indio
viduals to acquire additional devices beyond those used by the
general public to obtain such access.

(2) INQUlRY.-The CommiBBion shall, within 2 years after the
date of enactment of the Communication. Act of 1994, complete
an inquiry into policie., practices, and~regulation. which ad.
dress the acce.. needs or individual. with speech disabilities,
including tho.e who u.e electronic .peechmaking devices and
those who use telephone relay seruices. The inquiry will develop
recommendations for more effectiue ways to incorporate current
specialized consumer product equipment devices into the na·
tlOn's telecommunications infrastructure in addition to address
ing the speech-to-speech translation needs of individuals with
significant voice disabilities.

(3) COMPATIBll.lTY.-Whenewr an undue burden or adverse
competiliue impact would result from the requirements in para
graphs (1) and (2), the manufacturer that designs, develops, or
fabricates the equipment or network service shall ensure that
such equipment or service is compatible with existing peripheral
devices or specialized customer premises equipment commonly
used by persons with disabilities to achieve acce.., unless doing
so would result in an undue burden or adverse competitive im
pact.

(4) DEFINITIONS.-As "sed in this section-
(A) UNDlJE Bl1RDEN.-The term "undue burden" means

significant diffir:ulty or expense. In determining whether the
activity necessary to comply with the requirements of para
graphs (V, (2). and (3) would result in an undue burden,
the factors to be considered include:

(j) The nature and cost of the activity.
(iO The impact on the operation of the facility in·

valved in the manufacture of the equipment or the de
ployment of the network service.

(iii) The financial resources of the telecommuni·
cations equipment manufacturer or telecommunications
carrier;

(iu) The financial resources of the manufacturing af
/iliate of a Bell operating company in the case of man·
ufacturing of equipment, as long as applicable regu·
10tory rules prohibit cross-subsidization of equipment
manufacturing with revenues from regulated tele·
communications service or when the manufacturing ac
titlities are conducted in a separate subsidiary.

(v) The type of operations of the telecommunications
equipment manufacturer or telecommunications car·
rier.

(B) ADVERSE COMPETITNE IMPACT.-In determining
whether the actiVity necessary to comply with the require
ments of paragraphs (1), (2), and (3) would result in ad·

(
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verse competitive impact, the following factors shall be can·
sidered:

(i) Whether such activity would raise the cost of the
equirment or network service in !luestion beyond the
leve at which there would be sUfTicient consumer de·
mand by the general population to make the equipment
or network service profitable.

(ii) Whether such aclivity would, with respect to the
equipment or network service in que.tion, put the tele
communication. equipment manufacturer or tele·
communication. carrier 01 a competltiue disadlJGntalle.
This factor mar be considered so long as com~t&ng
telecommunication. CUJuipment manufacturers anil tele·
communication. carriers are not held to the lOme obU
f~tion with respect to access by persons with disabil
Ities.

(C) ACTNITY.-For the purposes of this paragraph, the
term "activity" includes-

(i) the research, design, development, deployment,
and fabrication activitie. necessary to comply with the
requirements of this section; and

m) the acquisition of the related materials and
equipment components.

(5) COORDINATION IN DEVELOPING REGULATIONS.-Through
out the proceB8 of developing regulations required by this para
graph, the CommiBBion shall coordinate and consult with rep
resentatiues of individuals with disabilities and interested
equipment and service providers to ensure their concerns and
interests are giuen full consideration in sllch process.

(6) EFFECTIVE DATE.-The regulations reqllired by this sub
section shall become effective 18 months ofter the date of enact·
ment of the Communications Act of 1994.

(e) ANNUAL SURVEY.-The CommiBBion shall collect information
regarding the deployment of technologies on a State-by·State basis
and make such information available to the public.

{fJ COST ALLOCATION REGULATIONS.-Notwithstanding any other
time period, the Commission shall within 6 months adopt regula
tions, consistent with the need to protect universal service, to allo
cate a local exchaRf.e carrier's costs o{ deploying broadband tele
communications facdities between loca exchange serlJice and com
petitiue services.

(g) NONfJlSCRIMINATORY ACCESS.-In considering any application
under section 214. the Commission shall ensure that access to such
applicant's telecommunications services is not denied to any group
of potential subscribers because of their race, gender. national Ori
gin, income, age, or residence in a rural or high-cost area.
SEC. 230. TELECOMMUNICATIONS COMPETITION.

(a) R,.:MOVAL OF BARRIERS TO ENTRY.-
(1) Except as provided in subsection (k), one year after the

date of enactment of the Communications Act of 1994, no State
or local statute or relfula'ion, or other State or local legal reo
quirement, may prohibit or have the effect of prohibiting the
abili'y or anl entity ~o provide any interstate or intrastate tele·
commURlCatlons services.
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(2) No local government may, after 1 year after the da,e ofen·
actment of the Communications Act of 1994. impose or collect
any franchise. license. permit. or right-of·way fee or any assess.
ment, rental, or any other charge or equivalent thereof as a con
dition for operating in the locality or for obtaining acc~ss to. oc
cupying, or crossing public rights-Dr-way from any tele
communications carrier that distinguishes between or among
telecommunications carriers. including the local exchange car·
rier. For purposes of this paragraph, a franchise, license. per
mit, or right-of·way fee or an assessment. rental. or any other
charge or equiualent thereof does not include an, imposition of
general applicability which does not distinguIBh between or
among telecommunications carrierB, or any tax.

(3) Nothing in thiB Bubsection Bhall affect the application of
section 332(c)(3) to commercial mobile Bervices providerB.

(4) 1(, alter notice and an opportunity for public comment, the
CommiBBion determineB that a State or local government hOB
permitted or imposed any .tatute, regulation, or legal require
ment that violates or iB inconsiBtent with thiB BubBection, the
CommiBsion shall immediately preempt the enforcement of such
statute, regulation, or legal requirement to the extent necesBary
to correct such violation or inconBistency.

(5) Nothing in this section restricts the ability of any State or
local gOl/emment entity to make its telecommunications facili
ties available to carrierB so long as making Buch facilities avail
able iB not a telecommunications service.

(b) REGULATORY AUTHOR/TY.-Nothing in this section shall affect
the ability of State officials to impose, on a competitively neutral
basis and consiBtel·~t with Bection 201A, requirements neceBsary to
preserve and advance univerBal service, protect the public safety and
welfare, enBure the continued quality of telecommunications serv-
ices. and sofeguard the right. ofcon.umerB. .

(c) OBLIGATIGNS OF TELECOMMUNICATIONS CARRIERS.-
(1) To the extent that they provide telecommunications Berv.

ices, telecommunicationB carriers Bhall be deemed common car.
rierBunder this Act. The Commission Bhall prescribe regula.
tions conBistent with its determinations under Bubsection (g)(1)
to require all telecommunications carrierB. upon bona fide reo
quest. to prouide to any prouider of telecommunicationB equip
lIIent or any entity seeking to provide telecommunications seru.
ices or information seruices, on reasonable terms and conditions
a~d at rates that are just and reaBonable and not unjustly or
unreasonably discriminatory-

(A) interconnection to the carrier's telecommunicationB fa
cilities and seruiceB at any technically and economically
feasible point within the carrier's network;

(8J nondiscriminatory access on an unbundled basis
where technically and economically feasible to any of the
carrier's telecommunications facilitieB and information, in
cluding databases and Bignaling, necesBary to the tranB'
mission and routing of any telecommunications Bervice or
information service and the interoperability of both car·
riers' networkB;

,-
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(C) nondiscriminatory access, where te.:hnically and eco
nomically feaBible, to the poles, ducts. conduits, anel rights
of way owned or controlled by the carrier;

(D) nondiscriminatory acce•• where technically and eco·
nomically (eaBible to the network functions and services of
the carrier Btelecommunications network, which shall be of
fered on an unbundled baBis;

(E) telecommunications seruice. and network functions
on an unbundled ba.i. without any unreasonable condi
tions or restriction. on the resole or sharin, of those servo
ices or functions, including both origination and termi
nation of telecommunication••eruice. (for purposes of this
subparagraph, it .hall not be deemed an unreasonable con·
ditlon for a telecommunication. carrier, consi:.tent with the
CommiBsion'. rule. and State regulations. to limit the re
sale of service. included in the definition of universal ~rv
ice to another telecommunication. carrier who intend. to
resell that seruice to a category of cu.tomers different from
the category of customers bein, offered that universal seru
ice bl .uch carrier, nar shall It be deemed unreasonable to
prouide services included in the definition of universal seru·
ice to another telecommunication. carrier for resale at rates
which reflect the actual co.t of prouiding .uch services, ex
clu.ive of any universal .erulce .upport receiued b'y such
carrier in accordance with regulations promulgated under
section 201A);

(F) local dialing parity, as soon a. technically and eco
nomically feasible, In a manner that permit. con.umers to
be able to dial the same number of digits when using any
telecommunications carrier providi"6 telephone exchange
seruice or exchange acees••rvice through resale in a mar
ket, and in a manner that permit. all .uch carriers to haue
nondiscriminatory acces. to telephone numbers, operator
seruice., directory aBlistance, directory l;:;ting, and no un·
reasonable dialing delay.; and

(G) telecommunications number portability, as adminis
tered by an imp.c!rtial entity, as .oon a. technically and eco
nomically feaSIble.

(2) A State may not, with respect to the prouiBion of any
intrastate telecommunication. .eruice, impose upon any tele·
communication. carrier any regulatory requirement concerning
the prouision of intra.tate serlJice. incon.i.tent with the require·
ments imposed by the Commission on .uch carrier with respect
to the prouision of interstate serlJiceB. Nothing in this .ubsection
precludes a State from imposing requirements on a carrier for
intrastate services that are neces.ary to further competition for
local exchange or exchange acce.. service., includIng
intraLATA toll dialing parity, a,'on~ a. th, State'. actions are
not inconsi.tent with the Commission s re,ulation•.

(d) CONSUMER INFORMATION.-A. competition for telecommuni·
cations seruices deuelop., the Commission and Stat, regulatory au·
thorities shall ensure that con.umers are given the information n,c
eSBary to make informed choice. among their telecommunication.
alternatives. Any telecommunication. carrier that provide. billing
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New sultlleclion Ihh) defines Il "IOCIlI eldlllO~e csrrier" to mean
U I'lIIvj,ler of telephone clchullge lIervice thut tlit! FCC Jetennines
ha~ 1I111rket power. Such tllnll doell nllt include providers of com
1I1t~I~i,,1 1JIOI1Ile lIervices except to the ellent that lIuch a lIervice is
u rcplaccment fur Il suhstllulial portion of wil'l:line telephone n
Chlllll:C service within a State. 1'he statement regllrding providers
of commercial mobile service is Intended to be conalstent with lan
l:UlICIl in section 332 of the 1934 Ad. "Ie definition of local el
challgt! carrier ia intended to cover a provider of telephone service
I hill Ihe FCC determinell hilS market power wilh respect to local ex
dlll/Illl! urvice.

Tile definition of "tclecommur>ications" In new subsection (jj) is
CIlPlllIlll~d frum the vcrllion ill S. 1822 as intmdllcetl to cover al\ .
f"nllll of iufurmulioll Sellt by meolls of eleclrollllignetic trans'
IlIitiliion, wilhuut regard fur Ihe fllcilities used 10 provide such serv
ice This lIefinition elcludt!s interactive games or shopping services
ullli ulher services involving intefllction with stored infonnation
Ihat qualify as infonnation services. 'rhe undllrlying transport Ilnd
Ilwitching cllpabilities on which these inteructive services Ilre
hUlIcd, however, Ilre "telecomnmnications aervices."

The vhrase "between or amon'l points specified by the user" is
11111 illlenlilld to limit the definltiun of "telecommunications" to
IrUJllIll\llItiiOIl Itctween or among specific filled points in a carrier's
IIcl wllrk predclerminell or preselected by a user. The definition coy·
erll Irilnsmilillion and transport in a carrier'lI network involving
u1il:inlil ion anti termination points. The definition is intended to in·
dnill! network Iit!rvicell employing "virtulll" nUlllhers used in 900,
HOll, '1110, ulIll fillO Itervicell, fur elalllille, and muy involve chllngt!t1
ill It!rllliniltiun .. The intention of thll phrase ill to distinguish he·
tWl!en trllditiollul vuint-to·puint common urrier services and broad
ca:;l IIcrvices.

The definition of "telecommunication service" in new subsection
(jjl was lIroadl!lIed from the version ill S. 1822 as introduced to en·
snre Ihllt ull. entities providing service equivlilellt to the telephone
a::lll!lulIl:e services provided by the eliaLinij tt!lephone companies are
1.111111:11I under tille II of the 1934 Act. "hts llIpanded definiLion en·
IinrCli Ihut these competitor. will make contributions to universal
service. Thill definition is Intl1nded to inclulle commercial mobilll
lie rvicl!s , competitive access services. and alternative local tele
cOllllllunications services to the extent thllt they are olTered to the
public or to sudl c1llsses of users aa to be elTlldively available to
Ihe pulIlic. The Committee doell not intend any distinction between
Il,c Ierm "gencrlll pllhllc" and "public,"

The Icrm "telecommunications service" does not include infonna
IiUII :iervices, ruMe services, or "wireless" cllille services. While the
IlIll~ uf l1illlillCtiull betwcen telccommunicutions scrvlces allli infur·
Ulill iun Iicrvil'l!1i Cilnllul he Ilruwn with Iieicntific certllinty, eilleri·
l'III'C hall Ilellllllllitnlled the: need to Ilruw 11111:11 Il dilttillction Iu en
altle Ihe FCC to tllilur itll reb,"lutions IlPprollriutely.

The terlll "Iulecomlllunications servicll" ilJ not intendlld to include
allC ull'ering of Icillcommllnications facilities for Illllse or reallie hy
ulllL'rll for Ihe provision of tel,ecol~,!luniclllions servlce~. For !",
:;\;IIlI'C, Ihe. offerlllg by an electriC ullilty of hulk fiher optic capllclty

66

Ii C., "IIIUk filler") docs nut fall withill 1111: IlefilliliulI IIf tl:lu·
CUllllllllllicutiullll Itervice.

Nllw Itlllllwdiun (kk) provides a dllfinilioll of "tdel:ulIlIIlUllicutiulllI
carrillf" UII Iiny Ilrovider of tc1ecommulliclllionlJ ItcrvicI:lI, CICl.!pt fur
hutelll, 1II0tdll, IUlipitllls, alld other IlKireMultlrll of tell!COmllllllli·
clitionll Itllrvit:l!S, ,"'or inlltance

l
an electric utility that iii tlll~Il"CtJ

Iloldy ill the wholelJllle provl. on of bulk lranllmi8lion COPllclty to
c8rrierll is not a tlliccommunication. carrier. A carrier thllt pur·
Chaltell or IcuselJ the bulk capacity, however, il a telllculIIlIluni·
cations carrier to the eatent iL use. that capacity, or any other ca
pilcily, to providll telecommunicllUons .ervices. Similarly, a pro,
vider of infllrmution servicel or cilble services ill not a telecommunl·
clltionll cunier tu Ihe extent it provldea luch lIervicllS. If Oil electric
"Uhly, u cuilic cOllllluny, or llll InformlAtioll Itcrviccif cOlIIllOIIY IlldO
IlrtlvitJclt tclccommullication. lervices, howevc:r, it will he clIlllfitl·
ered u tt!lecommuniclltionl carrier for thoso serv cCS.

1'he definition of "number portability" ill c1ttriflctl from till: ver·
Bion ill S. IH2'.! as illtrolluced to lIIako clear thttt number Ilortubilily
1I111.!s not Illlow conllUlIIera to travel acroall the country or llc:rOliS the
Iltrllilt lind retllin their elislinl telephone numbl!r. Number pon·
uhility Illlows consumerll to retain their edlltin" telephone nUlllbllrB
whl:n llwitchint: from one telecomlllllniclltiulIlI cal'rier to another at
thI.! lillllle locution.

Nllw SUblicclioll (mm) define. "information aervice" a. the FCC
hall defined it. The dllfmilion i. intend.:d w provide the lt'CC with
ll11fficient lllllihility to amend ill noUon of Whllt ill and wlllit itt not
an infurmiltillll service over time a. technolosie. dev.:lop.

Nllw suhlleclion (nn) add. a definition of "rural telephone com·

I
II1II Y" thut inchllieli companiea thllL either llervll Il I'Ilrul areu Clf

Ilive fewer thun toO,OOO aCClll1 linea within a StatC.
New lIubllectioll (00) adds a definition of "lIe.'Vice urea." "Service

8rell" mellnll II geographic area eatablillhed by the .'ce Ilnd the
Stlltes lor the purpolie of detennlninlJ univerlill lervice obUKulions
alld IlUpport mllchanisms. The FCC ttlld the Stutes llitull dllllllll the
hOllntlunes of each "service area" for both urban alld n\flil llrellS.
cOllsilltllnt wilh the guidelines, if any, aet forti. in the Ittolutory lun
guagc.

Sec. 3()2.-RelJulalory reform
Section 3()2 of S. 1822 a. reported eltabUshes the principles for

permillillg competition for Ioc:al telephone aervice. Il adds Il new
secliol) 2:JU to the 1934 Act enUtled ''1'elecommunlcations Comp&:ti·
tioll,"

New sectioll 230(a)( I) preempts State and lucal ItlAtutea and r':i
uilltions, and othllr State and local leiJal requirementlJ, that may
prohibit or have the effect of prohibilm8 interlltate or intralltate
cOlllllclitioll fol' teillcommunicatlona lervicllS. The preemption ilt e(·
fedivc I YCllr uflcr Clluctlllunl (tlllcept fur ..urul IIIl1rkl!l:l dClict'illl:d
in tlllhllCcliuII (killf lIew lll.!clion 231H.

Pllral:ruph (21 IIf nllW Bllction 23()(a) prevents any 10c4I1 Guvern·
ment frolll lIitllinb'uillhin, among local eachanJe carrier. aand ulher
tuiecomlUllllicllliuns carrters in imposing any frllnchille ur other f&:e.
The creatioll IIf a level playinl field for th.. deplo)'lIumt of comptSti·
tive ta::lt!collllllllniculion. nelworka and aerviC41' il of overridlnr na·
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IlUllat CllnCern Currently, one ilarrier to the deployment (If competi·
ltv!' lIelworkli hOll heell the IIneltuill Ireatment Ly certain local gov
l'lIllilelils of incHlIlilen~ lIt:twork rrovidera lIml Il~W entrant.a ill l,he
iloSCSSlllent alld cullecllon of locll franclllae fees In connection with
llie IISC of pHblic rights·of·way. Some cities have imposed feea on
Clllllllclilurs lU1I1 not telephone companies; otherll have imposed fees
011 Iclt'llhone companil:ll lJut not competitors. This provision doel:!
lIul IIl1l1t thl: Illlihority of local governlllenis 10 impolle franchise or
IIlhef fellS on leiecolllmlloications carrierllj it simply l:Italea thot all
pruvillcrl:l of lelecommuniculions service mUl:It be lIubjecl to the
SillllC ffllnchial: fee rell"irementa all traditiollal local exchange car
I il'l 'I, 111111 vice VNSU.

l'iIlOl"lilllh I~I all:lll l:Itlltes thul Stutell or lucul ~ovcrllll\cl\ls lIIay
make tI,eir OWIl tclccolI\lIlllnicl\tiolll:l fllcilitiul:I uvuilahle 10 curtain
1',IIIII'rli allil lIut IlIlWrll liO IOIll: all lOakinl: l:IlIch fucilities availahle
i~ 11111 iI lele,ullIlIlll:llicutions service. 'I'hia pruviHiun ellsenlially al·
l'lw~ a Siulc or loculllilvernment 10 discriminale not in the n:gulu·
IlUlI>! it im\lOSI!ll, but in ils IIffering of Stale·owned or lucul·owned
klL'l'lIl1llOlIniculillna carriers. Io'or illl:ltance, l:Iome Slate or local gOY'
elllllll'nls own III1J ullerale municipal energy ulilitiell with exceaa
fllot" ujllic cupacilYlhat Iher-.make availaille to lelec.ommunic~tiona
cailiel s Slich 1Illlillcipai utility may not have aufficlent capacity 10
III""" II l:l:vuilahlc III ull curriers ill the market, Thill provision chui
rlC~ Ihal Slole or local l:0vernmenls may l:Idl or leaall capacity on
Ihese facilities In smne entitiea and not othen withoul violating the
pi innplt! of nOllllilicriminulion, Since the offering of telecolOlOuni
lill illll~i capudl y ulone ili lIot a "telccommullicul iuns lIerviceH," the
1I11l1dl~nillllllll:liull IlI'uvisionli of lhilt ttl!diUII wUllhlllot, ill allY CUttC,
i'l'l'ly IlIlhe otl'minl: uf ltllch capucity,

Till' FCC sllllll, 1I11ller Ilural:rallh (4) of new 6ection 230(110), pre
clllpi allY Slalll IIr Incal l:overnment provision Ihut violates aeetiun
~:ltllal Thill parilllfilph doea 1I0t castully prellulIlllliun Utt In the Ie·
~,a1I1Y Ilf allY Siale Of 10CIII IlroviHion, A tHUle or IlIcltl government
1"'j;lIbl iUII or pruvisiuo can only he ~reemplell if Ihe .'CC deler·
lIIi IICS, all er Illli ice lllld UII ollpurlllntl, fur pllhlic cOlllment, Ihut
"Ill It :;Iallllll, Il'~lIluliun, or olher lelll:l: rellulrement viulalcH or ill
illn,""i"lcill wllh l>el'lion 2:J01lil, The pllhlic comment period will
;.II"w "II purliclI, indllllillG comretHurli and GIlVIlI'II11lent uffidula, to

1
11",;,'111 Ihelr posiliolllj lo Ihe "'ee fur conliideraliun, The fCC IIIl1sl
'il:i" illly Ileci;iiun untler thill paragruph on the recllrd bcfore it.
Slllt~l~clion lltl IIf new lied ion 230 rl!cugnizeli, conllislelll with Ihe

I'I"VI~illllll of SlIhsccliufl lui, that Siaies may impolle. on a com~eli
III'I'h' 1Il!lIlri1l "asis IIlul CUllllisl'~nt wilh the IIniVerllall:ll!rvice dlrec
IIV,':, IIf new 1j1!c1iun :!U IA of the 19:1,j Act, reltuircmenlll necessary
III pn'hcrve ullll udvallce Ulliversal service, prutecl the 11IIhlic safety
illlli w,'lrare. ell:.llre tile cllntillllull '1lIlIlity Ill' telewmlllllnicatillllll
:,"1 \'II'·~. 111111 saf"J:Ili1nl Ihe I'illllill IIf CHnSlIlIlers, "'lIr inlllllllcc,
:;. iI'I'~, all,1 IU'ill uut huril iClt 10 lhu exlent Ihuy are aul hUrlzcl1 by
"111'11 Shlle, cIIl\lilllle lu hllve Ihe aUIIllll'ity III impose CIImpetilively
IICIIII ill UlliVeltial t;l!rvice c1l:l:irGeli 1111 all lelecollllllunications cur
III'I~, III /:lllverll Ihe USlJ \If ril:hls,uf-wuy. or to ru(\uiru teiccommlllli
"oIIIIIIS curriers 10 I~~istllr wilh Siule or IlIcll: Itlllli"esli officea.
S, all':; \lillY nlll exercitie Ihis allihority in It wuy lhilt hUll lhe effect
III' 111l1'":;iHll llnlry IlUlTicrs or olher Ilfllhihiliolls preemilled by new
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suction 230(al. Suilttec:tion (il) III not Intended to cllnfcr allY addi·
lion»1 lIuthority to imposll univerHlllllervice requiremt:nls; ull aucll
allthority iH contliined in new lIectioo 201A.

Suhaection (cl of new lIection 230 lIetll forth the b.llic obligations
of IlI1 tell:communicationll carrier. to open and ulIl.mndle their net
workit in on!cr to pemlit competition to develop, All telecolUll\uni·
clltionll carrierll IIhllll ill' deemed common carriel'a, which IOllkelt
lhem Ituiljtlcl to 'I'Hle II of the 1934 Act.

'I'he intentilln of lhe Committee ill that, ID ien.ral, .nd ..cept for
",rill Dlarket., competition .hould be .Itowed to develop for local
teleCOlllm\lniclltlolllt service. u.lni certain of the fuciliti•• IUld lien·
it:eH (If elilliing III1lI complltltlve ellrrlerll, It III unrvlllllltic lit thlll
puint to eillcel l"lit competitor. will II' aM. to build their own
IIlllndlllolle network. comphttely aeparate frum the fuciUtie. uf the
eliHlilll: local telephonll comllllnieH. If IlCe4UIIi to a cllrrier'll ..iltUlIg
lIetwork a ,uI Ilervicclt I. not made available to potentilll competi
lorlt, infonnution provident, and providerll of eqllipment, compdi·
tion for locul lelecommunlcationa aervlce will be unlikely to beeome
Ii reality for the vallt majority of con.umerll. '111e Commillee ea
pects that competition will provide con.umer••ulJlltantilll benelitll
In termll of technological Innovation and lower price•.

This lIultlicclion, however, allow. the .'CC al"..Uicant RexibUity In
the enforcement of thelle requirement•. Flr.t of all, tbe FCC may
forilear from applying mOltt of th.ae provl.lona 10 Yllrticulllr CMr·
rierll or cIltHSeli of cllrrier., or ••rvlce. or cla••ell 0 .ervicell, If it
detenninelt that the canier or .ervice aneetll the criteriM eet forth
1I00Ier Itllhlttlction (1:) of new .ection 230. Second, clurierll m,ult com·
rly willa lhe IInlJlllldling and other ol,UIIMliona of lIubllec:lion (c) only
IIpOIl iluUIl fide reque.t." Third, th. FCO'II regulationl direct the

cllrriera to comply 011 "rea.onaLle term. lind condilioml." "he Com
millcl: elpecllt, for inlltllOce, lhal it i. only rea.ollu"'e for tlu: car
rierl:l who pruvide sllcll Interconnection to b. compellllltted (or Itu:ir
COlltll of cOllllllying with theae obll,atloll. by lholle who bllnefit from
them, "'ollrth, the interconnection and unilundUner requirement.
l:enenilly IIllply only where "techniCIAn)' and economically fUIIILle l"
which Willi Ihe l:Itlindard .ugle.ted by Mr. Cunen, Pre.ident of Dell
A1lliotic, in hill telttimony before the Committee on behalf of the
IlIIOS, FiOh, III1L.ectioll (1) of new uellon 230 requirell UIII "'CO to
mOllify theae ohligatlon. for rural telephon. complloie. and allow.
the FeC w wuive or modify the.e obUMationa for an)' carrier wilh
leall Ullm 2 percent of th. Nation'. access linea. Finany, aub.ection
(kl reco.:nize:t thai States may adopl rulill 10 protect aKainlit com·
petition in certain ",ral markets,

'l'hUH, the ICHil:llation provide. the FCC with RexibiUty to tailor
its regulalilllllt 10 implement theae obligatlonll to the nelld:s and reo
1I1111rCeli of the cxiltling carritlr and the 'IOtentilll compt:litorll 'flle
Cllllllllitlee llxlWclll, llUwever, thllithe FCC will develop relluilitillllil
to imillement the relillireinent. of subsection fc)C I) that will ldlow
cOllllletition III illive Ihe opportunity to develop in most mlll'keia
arollnd the cOllntry,

SlIbsection (cl of new section 230 require. aU telecommuniclltion.
carrienl to providtl inlerconnection to their networka u~n requellt.
Scdioll 33:!lc)C tliO) of the 1934 Act pennlt. the FCC to order It

comilion corrier to cl:Itllilliah pby.iclll connectlonll, upun requelit,
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February 1, 1996.--0rdered to be printed

new section 253-removal ofbarriers to entry

Senate bill
Section 20(a) adds a new section 254 to the

Communications Act and is intended to remove all barriers to
entry in the provision of telecommunications services.

Subsection (a) of new section 254 preempts any State and
local statutes and regulations, or other State and local legal
requirements, that may prohibit or have the effect of
prohibiting any entity from providing interstate or intrastate
telecommunications services.

Subsection (b) of section 254 preserves a State's
authority to impose, on a competitively neutral basis and
consistent with universal service provisions, requirements
necessary to preserve and advance universal service, protect
the public safety and welfare, ensure the continued quality of
telecommunications services, and safeguard the rights of
consumers. States may not exercise this authority in a way that
has the effect ofimposing entry barriers or other prohibitions
preempted by new section 254(a).

Subsection (c) of new section 254 provides that nothing
in new section 254 affects the authority ofStates or local
governments to manage the public rights-of-way or to require,
on a competitively neutral and nondiscriminatory basis, fair
and reasonable compensation for the use ofpublic rigbts-of
way, on a nondiscriminatory basis, provided any compensation
required is publicly disclosed.

Subsection (d) requires the Commission, after notice and
an opportunity for public comment, to preempt the enforcement



ofany State or local statutes, regulations or legal
requirements that violate or are inconsistent with the
prohibition on entry barriers contained in subsections (a) or
(b) of section 254.

Subsection (e) ofnew section 254 simply clarifies that
new section 254 does not affect the application ofsection
332(c)(3) of the Communications Act to CMS providers.

Section 309 adds a new section 263 to the Communications
Act and is intended to permit States to adopt certain statutes
or regulations regarding the provision of service by competing
telecommunications carriers in rural markets. Such statutes or
regulations may be no more restrictive than the criteria set
forth in section 309. The Commission is authorized to preempt
any State statute or regulation that is inconsistent with the
Commission's regulations implementing this section.
House amendment

The House provisions are identical or similar to
subsections 254(a), (b) and (c). The House amendment does not
have a similar provision (d) requiring the Commission to
preempt State or local baniers to entry, if it makes a
determination that they have been erected.
Conference agreement

The conference agreement adopts the Senate provisions.
New section 253(b) clarifies that nothing in this section

shall affect the ability of a State to safeguard the rights of
consumers. In addition to consumers of telecommunications
services, the conferees intend that this includes the consumers
ofelectric, gas, water or steam utilities, to the extent such J"
utilities choose to provide telecommunications services. ~

Existing State laws or regulations that reasonably condition
telecommunications activities ofa monopoly utility and are
designed to protect captive utility ratepayers from the
potential harms caused by such activities are not preempted .li,
under this section. However, explicit prohibitions on entry by '*
a utility into telecommunications are preempted under this
section.

The rural markets provision in section 309 of the Senate
bill is simplified and moved to this section. The modification
clarifies that, without violating the prohibition on baniers
to entry, a State may require a competitor seeking to provide
service in a rural market to meet the requirements for
designation as an eligible telecommunications carrier. That is,
the State may require the competitor to offer service and
advertise throughout the service area served by a rural
telephone company. The provision would not apply ifthe rural



telephone company has obtained an exemption, suspension, or
modification under new section 251(t) that effectively prevents
a competitor from meeting the eligible telecommunications
carrier requirements. In addition, the provision would not
apply to providers ofCMS.
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September 9, 1997

IGOOZ/OOZ

The Honorable Reed Hundt
Chainnan
Federal Communications CouuIiliiliiun
1919 M Sttee~ NW •
W~hington. DC 20554

DearMr~ R.u.J.. ~
Anti-competitive laws passed by state and local governments pose a reai threat to the

development of competition in local telecommunications markeUi. In the wake of the
Telecommunications Act, several states have passed legislation that prohibits or significantly
impaiIs the ability of publicly-owned utilities to provide telecommunications services themselves or
to make their facilities available to other potential providers of telecommunications services. I am
concerned thal these actions are significantly delaying consumers ability to excercise their economic
power by choosing between local telecommunications carriers.

Congress created Section 253 of me Telecommunications Act to address this problem by
granting me Federal Communications Commt~~ion(FCC) authority to preempt state and local legal
requirements that pose a barrier to entry into telecommunications by "any entity". The law makes
no distinction among types of entities or forms of ownership. Section 253 states, "No state or
local stao.lte or regulation, or other State or lucallegal requiremenl, may prohibit or have the effect
of prohibiting the ability of any entity to provide any interstate or intraState telecommunications
service". In using the term."any entity", Congress intended to give entities of all kinds. including
pUblicly-owned utilities. the opportUnity to enter these markets.

I understand thac preemption proceedings arc pending before the FCC concerning a Texas
law that ex.plicitly bars municipalities and municipal utilities from participating directly or indirectly
in the provision of telecommunications services. The FCC should issue a prompt and decisive
decision about this case that makes it clear that this law and others like it will not stand contrary to
the wishes of Congress. I encourage the Commission to act on the~e proceedings without further
delay.

Thank you for your careful consideration of my concerns.

~lY.

~rtKerrey



VIRGIL H. GOODE, JR.
.5TH DtsTflUCT. V,..GINIA

~ongre55of tbe mniteb ~tate5

~OU!t of l\tprt'tntatibt~

Mllfbin«ton. iDlt 20515-4605

February 12, 1999

The Honorable William Kennard
Chairman
FederaJ Communications Commission
1919 M Street, NW
Washington, D.C. 20554-0001

Dear Mr. Kennard,

The Federal Communications Commission (FCC) now has pending before it a very
important petition regarding the ability ofmunicipal utilities to provide telecommunications
services. The petition, filed by municipally-owned utilities in Missouri (CC Docket No. 98-122)
asks that the FCC take action under Section 253 of the Telecommunications Act of 1996. This
case has national implications because of similar laws in other states (Texas, Arkansas, Tennessee,
Nevada, Minnesota, and Virginia) which restrict municipal utility entry into the
telecommunications market.

State prohibitions on telecommunications activities by municipal utilities clearly conflict
with the language and intent of Section 253 (a) of the Telecommunications Act of 1996 - which
was designed to ensure that "any entity" could provide communications services in a newly
competitive marketplace.

Approximately 75% of municipal power systems in the U.S. serve cities with populations
ofless than 10,000 residents. These utilities, just as they brought electrical service to traditionally
underserved areas of the country, are now prepared to bring new telecommunications services to
their communities. Barring municipal utilities from utilizing their communications infrastructure
to provide the telecommunications services will undermine the benefits ofiocaJ control - and
unfairly restrict the availability ofservices and the development of competition in rural
communities throughout the U.S.

I ask that you show every consideration to approve the petition for preemption filed by the
municipally-owned utilities in Missouri because ofits impact in jurisdictions like Virginia. Thank
you again for your consideration and with kind regards, I am

Sincerely yours,

Virgil H. Goode

bee Mr. Duane S. Dahlquist
PRINTED ON RECvCLED PAPER


