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SUMMARY

The record in this proceeding does not support the premise that there has been any

significant “market failure” in regards to CLEC terminating access charges.  Comparison of

CLEC access charges to ILEC access charges does not demonstrate that CLEC access charges

are either excessive or unjust and unreasonable within the meaning of Section 201.  Comparison

is not meaningful because there are significant differences in the structure and components of

those respective access charges and because there are obvious differences between the costs of

CLECs and ILECs.  These cost differences result from several factors, including differences in

the size and location of CLEC and ILEC service areas, the predictably higher start-up costs and

smaller customer bases of CLECs, and the averaging of the access rates of large ILECs, which

typically reflect a majority of low cost urban access lines.

Mandatory detariffing of CLEC access charges would not facilitate a market based

approach to CLEC terminating access rates.  Large IXCs retain very substantial shares of the

total interstate market, and AT&T is already leveraging its terminating market share by

attempting to prevent delivery of any of its terminating traffic to CLECs that do not acquiesce in

its demands to reduce access charges to levels that AT&T finds acceptable.  No CLEC will be

able to provide a viable local service offering without the ability to deliver traffic from AT&T’s

nationwide customer base.  Negotiations are not possible if AT&T is allowed to fulfill that

threat.  Mandatory detariffing of terminating access charges would enhance AT&T’s threat.

Permissive detariffing would provide the great majority of administrative and cost

savings without enhancing the leverage of large IXCs.
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of ) CC Docket No. 96-262
Access Charge Reform )

) CC Docket No. 97-146
)
) DA 00-1268

To: The Commission

COMMENTS OF MINNESOTA CLEC CONSORTIUM

The Minnesota CLEC Consortium (“Minnesota Consortium”) and its members Ace

Telephone Association; HomeTown Solutions, LLC; Hutchinson Telecommunications, Inc.;

Integra Telecom of Minnesota, Inc.; Local Access Network, LLC; Mainstreet Communications,

LLC; NorthStar Access, LLC; Otter Tail Telcom, LLC; Paul Bunyan Rural Telephone

Cooperative; Tekstar Communications Systems, Inc.; U.S. Link, Inc.; VAL-ED Joint Venture,

LLP; and WETEC, LLC, by their attorneys, submit these Comments pursuant to the Public

Notice released June 16, 2000, DA 00-1268 (“Public Notice”).

A. THERE IS NO INDICATION OF ANY SIGNIFICANT MARKET FAILURE IN
REGARDS TO CLECs’ TERMINATING ACCESS RATES.

The June 16th Public Notice is based on the premise that there has been a “market failure”

in regards to CLEC terminating access rates and infers that CLEC terminating access rates are

excessive.1  However, there is no basis in the record to conclude that any significant number of

                                               
1 The Commission requested comments in regards to; “[W]hether and, if so, how mandatory detariffing:
(1) addresses any market failure to constrain terminating access rates; (2) provides a market-based
solution to excessive terminating charges by encouraging parties to negotiate terminating access charges;
… .” Public Notice, p. 2.
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CLECs are imposing terminating access rates that are unjust or unreasonable under the standards

of Section 201(b), 47. U.S.C. § 201(b).  In the Fifth Report and Order and Further Notice of

Proposed Rulemaking, CC Docket 96-262, 14 FCC Rcd 14221 (1999) (“FNPRM”), the

Commission noted that assertions that CLEC access charges were excessive were disputed, and

that there was no satisfactory basis for comparison with the rates of incumbent Local Exchange

Carriers (“ILECs”).2  Subsequent comments have not resolved this issue, instead merely

repeating comparisons to the access charges of large ILECs.3  However, such a comparison does

not provide a substantial basis for concluding that there is either a “market failure” or that the

rates charged by the CLECs are “unjust or unreasonable.”

The Commission has recently held that comparing CLEC access rates to ILEC access

rates does not provide a sufficient basis to conclude that CLEC access rates are unjust or

unreasonable.  In the Memorandum Opinion and Order, Sprint Communications Company, L.P.

v. MGC Communications, Inc., FCC 00-206, the Commission said:

We decline Sprint’s invitation to hold that any access rate that is higher than the
ILEC’s is necessarily unjust and unreasonable under section 201(b).  Nothing in
the Commission’s existing rules or orders supports Sprint’s legal position. In
particular, Sprint’s reliance on our access reform order is misplaced.  There, we
noted only that CLEC terminating rates higher than the competing ILEC rates
“may suggest” that the CLEC rates are excessive; in no way did we announce a
per se rule of the sort for which Sprint now contends. … [T]o the extent a review
of reasonableness of a CLEC’s rates depends on a carrier-specific review of the
costs of providing service, it is impossible to be categorical on this point since a
CLEC’s costs may not be comparable to those of an ILEC.

At ¶ 6.

                                               
2 “Without agreement by the parties on the calculation and accuracy of both the incumbent LEC and
CLEC rates, it is impossible to compare them.”  FNPRM at ¶187.

3 See, e.g. AT&T Comments, Oct. 29, 1999 at p. 28.
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Comparing the access rates of a small CLEC to the access rates of a large ILEC is not

meaningful  for several reasons.  First, ILEC and CLEC access rates often contain different

components and rate elements.  Second, in most cases, the great majority of the access lines

served by large ILECs are located in low cost urban and suburban areas.  Since the access rates

of large ILECs remain averaged across their study areas, the access rates charged by large ILECs

in their rural areas reflect the lower costs of their urban and suburban areas, not the costs of their

rural areas.  In contrast, many small CLECs provide service to areas that are limited in scope and

located entirely in high cost rural areas.  Third, CLEC access rates may reflect the higher start-up

costs of new network construction, small geographic areas, and limited numbers of subscribers.4

It would hardly be surprising if their access rates are higher than the averaged rates of the large

ILECs, but that would not indicate either that the CLECs’ rates are unjust or unreasonable or that

there is a market failure.

The record in this proceeding contains no substantial information regarding a comparison

of ILEC access rates to CLEC access rates, much less a comparison of CLEC costs to ILEC

costs.  Further, there is no basis to conclude that CLEC access rates are in excess of their costs,

or that CLEC access rates are otherwise “unjust or unreasonable” within the meaning of Section

201.  Accordingly, there is no basis to conclude that there has been any significant “market

failure” in need of a solution.

B. MANDATORY DETARIFFING WILL NOT LEAD TO A WORKABLE
MARKET-BASED APPROACH TO CLEC TERMINATING ACCESS RATES.

The Commission has expressed concern that CLECs possess market power over

terminating access rates, and has suggested that mandatory detariffing may “encourag[e] parties

                                               
4 FNPRM at ¶ 244.
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to negotiate terminating access charges.”5   However, the Commission has not considered the

fact that large interexchange carriers ("IXCs") would be able to coerce access rate concessions

from small CLECs if the large IXCs were allowed to withhold delivery of their terminating

traffic as part of any “negotiations.”

At best, large IXCs have only a limited incentive to bargain with small individual CLECs

because those small CLECs have a limited numbers of customers, which may be insignificant to

large IXCs.  In contrast, large IXCs control vast amounts of terminating traffic that every CLEC

must be able to deliver to its customers if it is to provide a viable local service offering.  As a

result, if mandatory detariffing of CLEC access charges enables large IXCs to refuse to accept

CLEC terminating access services, the large IXCs will be able to leverage their control of their

terminating traffic and compel small CLECs to accept virtually any demand for access charge

reductions. Meaningful negotiations are not possible under those conditions.

1. AT&T Is Already Attempting To Leverage Its Terminating Market Share.

Submissions in connection with the Requests for Emergency Temporary Relief of the

Minnesota CLEC Consortium and the Rural Independent Competitive Alliance Enjoining AT&T

Corp. from Discontinuing Service Pending Final Decision in CC Docket No. 96-262 demonstrate

that  AT&T is using , and will continue to use, the threat of withholding terminating traffic from

CLEC customers in order to coerce access charge concessions from CLECs.  As demonstrated in

those submissions: AT&T has expressly stated its intentions:

1) to refuse to accept originating traffic from small CLECs’ end-user customers; and

                                               
5  The Commission requested comments in regards to: [W]hether and, if so, how mandatory detariffing:
… (2) provides a market-based solution to excessive terminating charges by encouraging parties to
negotiate terminating access charges; … (4) offers additional public interest benefits beyond permissive
detariffing; …”  Public Notice, p. 2.
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2)  to prevent delivery of terminating traffic from all of its customers to small CLECs’

end-user customers,

unless the small CLECs acquiesce in AT&T’s demands to reduce their access charges to levels

that AT&T finds acceptable.6  If AT&T is allowed to fulfill this threat, there will be no room for

negotiations.

2. If AT&T And Other Large IXCs Could Withhold Their Terminating Traffic,
They Would Be Able To Compel Small CLECs To Acquiesce In Virtually
Any Demand.

If AT&T or other large IXCs are allowed to prevent delivery of  traffic terminating from

their networks, they will be able to wield overwhelming leverage against small CLECs.7 That

leverage will arise from the fact that virtually no customers would be willing to accept a

                                               
6 AT&T’s intentions are stated in a January 19, 2000 letter from AT&T to Minnesota Consortium
Member Integra (attached to the Request for Emergency Relief of the Minnesota Consortium dated May
5, 2000, CC Docket 96-262), which reads in part:

We [AT&T] hereby instruct Integra to immediately cease routing all traffic originating in
the State of Minnesota to AT&T’s network, including, but not limited to, zero plus, one
plus, five hundred plus, seven hundred plus, 8YY plus, 900 plus and all AT&T associated
10-10-XXX traffic.  In addition, Integra should not complete any calls terminating from
AT&T’s network that are intended for Integra’s local exchange customers in Minnesota.

(Emphasis added.)  Minnesota Consortium Member Ottertail received an identical demand from AT&T
by letter dated December 6, 1999 (attached to the Request for Emergency Relief of the Minnesota
Consortium).  Infotel Communications, Inc. (now part of Minnesota Consortium Member Integra)
received an identical demand from AT&T by letter dated June 13, 2000.  (Attached to Reply Comments
of Minnesota Consortium dated June 29, 2000.)

7 Comments of Sprint Corporation, June 14, 2000 (“Allowing carriers to decide whether and on what
terms to interconnect can result in inconvenience to the public and can also allow carriers with monopoly
or monopsony power to exert undue leverage vis-à-vis their smaller counterparts.”) at p. 2; Comments of
US West Communications, Inc., June 14, 2000 (“If AT&T could simply decide that it would provide long
distance service only to local exchange carriers (“LEC”) and/or cable companies with whom it chooses to
deal, it could effectively eliminate much of the competition in all markets in which it participates.”) at p.
5.  Comments of Association of Communications Enterprises, June 14, 2000, p. 3; Comments of Montana
Telecommunications Association, June 14, 2000, p. 3.
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competitive local service that precluded receiving long distance calls from the vast number of

AT&T customers nationwide.

Although AT&T is a non-dominant carrier, it retains a very substantial share of the total

interstate market from which small CLECs’ customers will need the ability to receive calls. The

report, Trends in Telephone Service, March 2000, prepared by the Industry Analysis Division,

Common Carrier Bureau (“Trends in Telephone Service ”), indicates that, as of 1998, AT&T still

carried approximately 50% of total interstate minutes.8  If AT&T were allowed to block delivery

of that traffic to any small CLEC, AT&T would have the ability to prevent customers of small

CLECs from receiving interstate interexchange communications from the access lines that

originate approximately 50% of total interstate minutes.

If AT&T were able to do this, existing and potential end-user customers of any small

CLEC would quickly learn that use of that CLEC’s local service would preclude them from

receiving calls from customers representing approximately 50% of total interstate traffic.  Since

no customer would accept such a service, small CLECs would be virtually prevented from

competing  unless they fully comply with AT&T’s demands.

Allowing AT&T or other large IXCs to achieve such coercive power will preclude the

effective operation of market forces to set access rates.9  As a result, mandatory detariffing

                                               
8 See, Trends in Telephone Service, Chart 11.4.

9 There is no indication that the Commission contemplated that IXCs could leverage their terminating
traffic against either enduser customers or CLECs when it found IXCs were non-dominant.  To the
contrary, in the Order, Motion of AT&T Corp. To Be Reclassified As A Non-Dominant Carrier, 11 FCC
Rcd 3271 (1995) (“AT&T Non-Dominance Order”), the Commission said in part:

Declaring AT&T non-dominant will not remove AT&T from regulation.  Like other non-
dominant carriers, AT&T will still be subject to regulation under Title II of the Act.
Specifically, non-dominant carriers are required to offer interstate services under rates,
terms and conditions that are just, reasonable and not unduly discriminatory (Sections
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would not provide a “market-based solution to excessive terminating charges by encouraging

parties to negotiate terminating access rates.”10  Rather, large IXCs, such as AT&T, would be

able to leverage their terminating traffic, thus enabling them to achieve virtually dictatorial

power in “negotiations” with small CLECs.

C. MANDATORY DETARIFFING WOULD NOT PROVIDE SIGNIFICANTLY
GREATER REDUCTIONS IN ADMINISTRATIVE AND COST BURDENS
THAN WOULD PERMISSIVE DETARIFFING.

The Commission requested comments on whether mandatory detariffing is a better means

of reducing the administrative burden on the Commission of maintaining tariffs; and reducing

the economic burden on non-ILEC’s for filing tariffs.11  Permissive detariffing will provide the

vast majority of the administrative and cost savings without the adverse consequences of

mandatory detariffing and the added leverage provided to large IXCs.

The Commission has recognized the benefits of permissive detariffing.12  The

Commission has noted that permissive detariffing will reduce the transaction costs of preparing

and filing tariffs for those carriers who elected to forego tariff requirements,13 and that the

                                                                                                                                                      
201-202), and non-dominant carriers are subject to the Commission’s complaint process
(Sections 206-209).

(Emphasis added.)  At ¶13.

10 June 16, 2000 Public Notice.

11 The Commission requested comments on: “[W]hether and, if so, how mandatory detariffing: … (4)
offers additional public interest benefits beyond permissive detariffing; … (6) reduces the administrative
burden on the Commission of maintaining tariffs; and (7) reduces the economic burden on the non-ILECs
of filing tariffs.”  Public Notice, p. 2.

12 Memorandum Opinion and Order and Notice of Proposed Rule Making, Hyperion
Telecommunications, Inc. and Time Warner Communications, Inc. Petitions for Forbearance, Complete
Detariffing for Competitive Access Providers and Competitive Local Exchange Carriers,  CC Docket No.
97-146, 12 FCC Rcd 8596 (1997). (“Hyperion Order and NPRM”)

13 Id., at ¶27.
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Commission would benefit from the reduction in tariff filings by the corresponding reduction in

demand for its resources.14

Commenting parties have pointed out that consumers would ultimately benefit from

permissive detariffing because carriers could dedicate more time to introducing services, which

might otherwise be impeded by the time and expense it takes to prepare and file tariffs.15

Permissive detariffing would also lower the cost of market entry for new service providers.16

For carriers that choose to avoid those costs, permissive detariffing would provide

flexibility to CLECs and enable them to obtain cost savings.  Those benefits would be

accomplished without increasing the large IXCs leverage even further.

The Commission has stated a preference for complete detariffing.  However, there is no

indication that the Commission was aware of efforts by AT&T to leverage its substantial

terminating market share, or that the Commission was in any way endorsing those efforts.  The

Court of Appeals affirmed the Commission’s decision to require mandatory detariffing of IXC

rates over the opposition of MCI and other IXCs that had urged permissive detariffing. MCI

WorldCom v. FCC, 209 F.3d 760, 766 (D.C. Cir. 2000).  The Court of Appeals did not, however,

suggest that the Commission may not use permissive detariffing in this or any other proceeding.

Indeed, the substantially differences between the retail long distance market and the

access markets require a different approach.  In the context of this demonstrated effort by AT&T,

the Commission should refrain from mandatory detariffing, which would increase AT&T’s

                                                                                                                                                      

14 Id., at ¶27.

15 Id., at ¶17.

16 Id., at ¶27.
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already excessive leverage over small CLECs.  Rather, the Commission should prohibit IXCs

from withholding terminating traffic from CLECs.

D. CONCLUSION.

The Commission should not require mandatory detariffing of CLEC access charges.

Rather, the Commission should adopt rules that: 1) clarify the obligations of national IXCs to

interconnect with CLECs in areas where those IXCs provide long distance service; and 2)

establish appropriate benchmarks for CLECs’ access rates that reflect the characteristics of the

CLECs.

Respectfully submitted,

MINNESOTA CLEC CONSORTIUM

By:  /s/ Richard J. Johnson
Michael J. Bradley
Richard J. Johnson

MOSS & BARNETT
A Professional Association
4800 Norwest Center
90 S Seventh Street
Minneapolis, Minnesota  55402-2149
Telephone:  612-347-0300

Attorneys on Behalf of the Minnesota CLEC
Consortium
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