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CALIFORNIA 'VBLle UTIL%TY COMMISSION
COtf.UHtM AFFAIRS aNUfCH
~05 VAN ~B8S AV!.
SAN rRNfCllCO, CA 94102

Gentl..nl

2325 Northwood Dr.
Santa Ro.a, CA 95.04
"Pdl "'I, lt99

Plea•• find enclosed a check for 26.11 enclosed. Thi. is the a~unt of ~
Pacific ••11 .tltement for Mar. 25, 1999. 1 would like to c~nt1nue to pay my
bill to the CPUC,Qn~~l m1 t.lep'h~~e aerviee can be,atra1ghtened out.

•• ..- " • ~ I .'. ..'

Hete i_ py conplaint. The J.nua~y ta~1fic Bell statement gbt ~ attention due
to the aMOunt. Sure enough the o.11~ 11sted we~e call. nw w11e and I had
mad.~.~lthouqhwe ~er. aurpr1.ed at ~ha rate of the lonv d1~t.nce call.. We
the~%e~i&ed that we were baing b111ed by • COnpany called USBI, • company
that We ~.d not heard of Dor "'1th ",hich WIt had .igned up.

After .pending 1 to 2 hour. altogether on the phone w1th Pacific 8ell, Spt1nt
and VSBI, I waa given a c~edlt from US81 ·and .uppoaedly .witched back to
SPRINt "'h1ch 1 .W•• ·.t..o.1~ !'la, .J'lJY.. J.QlJ.\9. distance carden although, SPRINT chimed
that. had notbllle.d ..m,. account for ye"J:' •

..
The Pacific 8.11 r.b~uary .tatement had more charge. fro. US8f but no chatge.
fro" "kiN'!', .uppo.edly ray ca.rder. 1 spent another 1 to 2 houn on the phone
"'Uh PadUe Bell trring to r:••olve the issue. I e:Jked tor II ,up_rvlan, and
X talked to Ray at eKt. 36505. He a••ured me t.hat the ma1n~en.nce ~eople once
agaln at dhconnected.JIlY liD... .and ..·r.connected"to SPIlINT and that I .hould not
!Jet • bill fr.om US81.. again. .

'l'he ~ac1f1c .ell H~i~h statement .,aln had ~~e charge, trom USBI plu, a
montohly fee, but agun no cbuvea f.t:oJl' SPIUN'l'.

I do not want to· continue to· be·billed. the exorbitant fee. f~Dm USB! nor Do 1
with to pay usn· a lftonthly fee.. l.would 'Uke to be rec:onnected to SP~INT if
th1e w•• my p~ev1ou.~lon9 dl.tance c~~r!er. We have not prog~a~d our
telepho"_. to dial anyth1nQ but the numbeE' we a~e calltng.

•t.-

4. ."

. .
neate :eaolve thb problcin wit.h Pac.l.Uc ·._11 fo&' Ifte. 1 dOh' t think an)' mo".y
.hou-Ief ~e paid 1;0 Pacific; .8e1~ .that i. not pel'fo:miJlQ their looal carder ~

funct!o" until thia ..p,rnblem 11 l'e.olved nol' should I have to pay any feu to
HSBI "'lth which I have nev.: cont~acted any se~vic... I w1l1 CDn~1nue to pay
the CPUC for: the phone ,a&,vlcOl•...

My hON phD". nWllber!. (lO'7) .546 90C9. 1 can be E.achad by phone thr:ough th.,
day at (101) 513 08t2 if you·bave any que.tions.

Sincerely,

1V~ ~-
weyna~ J:i9den

. "';
.,.... ...," ..

Ai;it~~hk~ 1 2 Zl1arJ (}
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Clllfbrnia Public 1Jdllties Commi~t,.,
505 Ve. Nell Ave., RooaI2003
San PraftGilQU, CA 94102

RB: BridFa, Wayne
CoJd8Cl No, 99.01:.;1720 .'. I,

l.r,
"

~
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Y''"L

We .re in~ ofcho above Jd'e&e"~omerco."n' .nd have reviewed our rceoMs .ad
00I\dIICC.ed an lnvestJpllon ID 8CCOI'dIuIco "flh your request.

.. AccDrdinllO our..Ids, on August 2, 1996 • IIIIIkdInlIeplClCllIItivo conlaCUd
lhe 8boYe nferencod ClOInJ'IUIY about Ihc Ions dlMnoeteMcoaflind by Lona Dktucc BiUina. nc
nwtrcdal feJRIlCntatiW~y transrerIecl ,he~er e1Ianae order to apwl VcriftcatlOll. • 'hlrd

.~wrUlCition COIDI'ID,)'. Tblt ClOInpUly'. Riconfs indicat' Nn. SylviaBli. conIinnod \OIophonenun6c, 707-546-9049 IUd wdfted tile Mtda lia Ions dii1Iua teMce for aut line. A\UlChed i.1 leiter
Aum Capi181 Verlftcatioa .clacMto .... aut_it ;:, .

~,; .
Based upoil the aboVe mt'onulioa. it~~ ct1mpany'. position ..... MrJ. Brillpn IIUlhori&ed Ihc

cIIanp In Ibc lOUI diifanco .w:. at1_ ia tIUs Q>mpleJnt MIlly Ihree ,..110. OUr lOOOIdI ......hcr
lifted die aecount is in aD "1Ctiw" 111.with no cbaP&c iDloD&diA,. _moe or co_lllion ofauc1\
through.M.y 2, 1999, .

II Is our~UOll thai 1M OODJUlDer Immcdlatcly CQIItKt IUsloca1 cxcbInae camet',
PIcWcBell. end laIUale. amer cbaa8e to his profcned lonacIlswa pnMdcr. J .po1op for an)'
inconvenience this mltMr 1lIIY Mw ca..... Jttlle consumer ....addilioJaal quesUcms. ft CftCOUnge him
toQOllClCt,O\&tcuRomerteMce....meal-• ...,......'I.·l50lduri... lCpI.rbusl...hou".
Thank you tor your mllWlCCl ill IMDlYinc ddnomplaint.

r--

SinceR:l)'.
~, ..

c.r1I Undell
Repl.1OIY AdvillOr-... ,-..-

~ ..

APPROV£~ JAN 1 2 zoon~(J--
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"..-- , AL,ae-a AUTOGRAPHS, tHe.
11 to HI..I.ndl Piece. "'01
VVtlt HollywOOd, CA 1006.

PACIFIC 8!LL CHRONOLOGY •

-
"1~J99 Rec'd CliO from cart who represented himself as from our local phone compan)l.

S.ted he woul~ place Pice Free~eon phone If we wanted and he was going to lawer
our Ioo8llang-d~tance rate from 10.32 to SO.251mlnute. He also ,tated he was going
10 waive our monthly fee becauee we have mofe than 525 on long di8tance c:aJs.
U. then pUlhls supervisor on the phone to verify call. NEITHER ONE Of 1l4£M
MENTIONED THAT I WAS SWITCHING LONG DISTANCE 6ERVlCe;S.

'128/99 ReceIVed can rrom AT &T18klng If our recent switch in Icng dlsC.flCe ..NIce wal In
tuthoriled one. Ask" wh,t comp8ny we switched to and she didn't hive IhIt Inro.
Informed her it wu not l that It w.s a SLAM. AIIo told her we wele not lntere,teflln
"'elf long distance leNa. we had • prefened camer, EXCEL COMMUNICATIONS,

Phoned Padll~ lell .., ad",... them we had been SlAMMED and ..ked fu~ 8 Pice trocz.e
..lAced on 8114 phone numbers. She adVtsed me that any Ume someane repntsenll
themeelVel •• rrom Pee- Bel, fa get their phone number ,nd cal Pac. Ben to verify It.

.;. ~OIt Oke.,. tt\ey wou'd not gIVe me their phone number. Also that Pee. BeUemployoes
.,. not "rowed to Cllt cu,tomers 10 offer more servlcn. 'Thet can only do Chit when I

customer calls "em. AlIO adYfsed me I.D phone eXCEl. to rolnslate.
Pac. len Itlted tr1ey showed our new long dlltanee "moras SPRINT.

Phoned EXCEL to relnslale ..rYIee.

Phoned SPRINT to .'k .bout switch. Tn~y do not have us listed IS ono of Iholr
cuatomert. After funhor checking, ,he advised me thet they rent phone lines out to
leveral amall ClOmp.n•••nes one of them-(USS') was our 8QCu.' Cl8mer. Got. ~hOno
"umber for USBI.

Phoned USB' ancl Cfcs.ctWel8d lhcW' Ire the blJlIng egeru for Long Distance QAt.
canceled &ef¥1ce tnle d.~, 8cMeed them we had been SlAMMED end oat Ccrpotato
Headqua"',,' Iddre...

2/4/99 WtoI8 letter to Corp. Helldquerte", or Long D1slIJnGe QAt (.eNd)

31818i OltC'!Overed mote ceU' from USBI (Long DislPCe QAI) an our February b~11.

P.honed and spoke wlrh Aflril. Sne said she would CREDIT 533.65 on our phone bill.
Phoned Pee. Ben and 1hey will remove charge from our bill.

-..
~/1189~· QI.c:ovcred setVloe chargll or127.50 from USBI still on our March bbl.

PhOtlOtJ Pee:. 8e" and lher will remove charges' from our bill. Found out Long DII~
aNlaat month only credited Pac. BeD with $28:", not $33,65.

I ....

Filed on-lIne ccmplaln with fedoral CommunlcBtions Commission.

APPROVED JAN 1 2 Z~~

-
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Pese 2 ALFIe'S AUTOGRAPHS. INC•

.4/5/99 Phoned usel; .sked again for cancellation of "Is aeMce. Mate (C"Slotnl!lf Sve.) hllld to
go IvV whole process of canc.Wno IeMele. NfM ••fVk;e was c;ancelled on our
plimlry Hne (8&0-7608)1 he told me I had to can EXCEL to open an ,caacunl WIth them.
AcNIMd him we had ao ac:count D~n with EXCEL 18 monlh$ ago and It was Qlnwnt. a,
evidenced on my phone bill, He kept inli8ltng the only way to pmrcnl mote CI\Irges
from long Dtttanc:e QAI WI' &0 OPt" '" Account with exCEl. After arguing for 5 mlnule$
I jUat laked him to cancel the "Nice on oUr other 3 linea_ He did (hopefully) He Mid •
CREDITof .~a .. taxes WlU appctr on our.next bill. .

4/8/99 FItcS comptalnt with;catlfotrlia~~~ UtU•• OOmpI"Y,

,

•

,

•

~. '" '-V"'~" .•'

. ,., ." "' ....,.~.,
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APPROVED JAN 1 2 lOO~oa'
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In lhe Matter of

Access Charge Reform. ..

Low-Volume Long Distance Users

Price.~ap Performance Review for Local
ExGbtm,Carriers L

CC Docket No. 96-262

CC Docket No. 94·1

CC Docket No. 96-45

CC Docket No. 99-249

)
)
)
)
)
)
)
)
)

Federal-State joint Board on Universal Service)

COMMENTS OF PAlHFINDER COMMUNICATIONS, INC.

Pathfinder CommWlicatloos, Inc. ("Pathfinder"), hereby conunents on the Notice

of Proposed Rulemaking ("NPRM"). released September 15,1999. in the above­
referenced proceedings. Pathfl1lder. through subsidiaries and afflUates, provides long­
distance services on a resale basis.

The NPRM Is based on a proposal offered by an ad hoc group of local and 10ng­
distance carriers (known as "CALLS") designed to remedy the problerru.l associated

with the-current access charge regIme. Although the CALLS proposal has some

quali~es to recommend It, at bottom it dodges the fundamental problem With the

cui't'e1lt JYStem: The PICe is not working for low-volume long-distance users and their
camers. "Yet, irthe CALLS proposal is adopted as it currently is framed, there will be

little chance for any further access reform i~ the near tenn that could address this
problem. For that reason. Pathfinder urges rejection of the CALLS proposal.

DISCUSSION

However well-intentioned, the Commlssion's first shot at access reform has

misflred. Rather than eliminate Implicit subsidies, encourage competition. and reduce
the cost of long-distance services for all consumers, the current access charge system
has engendered customer confusion and complaints, placed an inordinate burden on
low-volume long-distance users. and put a squeeze on certain proViders of 1008­
distance services.

•
.. .

-.... .
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, ;: The CALLS proposal would not inunedlately remedy these defects. Instead. the

CALLs ~roPOSalwould increase complexity through its pha~lnand multifaceted

reform of 8 system that already is too complex. create additional customer confusion..
and do little to remedy the competitive imbalance inherent in the current system.

I. The Cun-ent Access Charge Regime Unfairly Burdens Low-Volume Long­
Distance Users And Their Carriers.

At least one point should be clear • the current access charg~ systen:t is not
working. It is nol working for consumers, it is not working for IXCs (both large and

small), and it is not working for policy-makers who had hoped that it would facilitate

competitive entry in the local telecommunications markets and more closely relate

access charges to access costs.

In practice. as CALLS noted, the W[tlhousands of calls and letters to carriers.

Congress. and the CommiSsion conflnn that ratepayers are confused by [multiple

access] cLarges. particularly PICC-related charges, and do not understand their basis. "I

CU,stort;'er confusion. in twn. Is disrupunS tl1e natural balance ofcompetition in the

lo~di!hncemarket and prOViding ILECs with opportunities co damage their future

competitors In the long-distance markets. Indeed. many of the current conflicts

involving consumers, lXCs. third-party billing companies, lLEes. and sometimes the

FCC, have their basis in the new access charge system and the PICe implementation.

The current common line rate structure was intended to match cost recovery

with cost causation. Rather than assess IXCs for their portion of the common line costs

through a traffic-sensitive carrier common line charge, the FCC implemented a flat-rate

PICCo which it. perhaps naively, assumed would not be passed through directly to

subscribers.2 In fact, these costs, just as the trafUc-sensitive costs for which they were a

substitute. often' are passed through to customers as a recurring monthly charge. The

difference is that customers now see that charge on their monthly bl1l whereas ~t once

was hidden in the traffic-sensitive rates for long-distance service.

P. a result. the Pice charge has. from the beginning, been a cau.."e of customer

complaints and CommJsslon consternation. Indeed, while the Commission and ILEes
have~gJ'fn consumers the impression that their long-distance rates should be
plununeting across the board. actual access cosl;s for many long-distance carriers,

J CALLS Proposal Memorandum at 15.
ZSsm In the Matter of Law.Vqlume LaDS Djstance Users, Notice of lnqulry. CC Docker No. 99-249 (rel.
July 20. 1999) 1[ 10.

r-
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measured on a per-customer basis. have been relatively static or are increasing,

foreclosing the possibility of dramatlc reductions in long-distance rates for some

customers. In that environment. customer dissatisfaction is inevitable. Pathfinder. for

example. has experienced a doubling of the number of customer complaints and

refusals to pay for services since the implementation of the PICCo

In fact. although it may appear to consumers (and the Commission) that the

pa.ss-thr2ugh of PICC charges is unfair I the real victims of the PICe have been niche

providers of long-distance selVices such as Pathfinder. Pathfinder has cnmpleted a

stu~tof.the impact of access charge reform on its cost structure_ Although access
charge ztrorm was intended to reduce the overall cost of long-distance service by
reducing or eliminating the implicit subsidy of local service that had been built into the

prior access COSt recovery system, the reality for companieS such as Pathfinder has been

quite different: According to Pathfinder's analysis, implementation of the PICe has

actually increased the cost of access for Pathfinder by almost S8 million dollars since

January of 1998.

This increase results from two facts. First. while per-minute line charges have
been reduced, PICe charges have more than off-set that reduction for carriers that

proVide service to low-volume users. In Pathfinder's case. the implementation of the

PICe has resulted in almost a doubling of access charges that it incurs. Second. the

reductions In per-minute access charges that facilities-based carriers are realiZing 85 a

result of access reform are not immed1ately being passed-through to long-distance resale
carriers.

, .
_. Thus. for the period of January 1998 through September of 1999. i-'athflnder was.. , .

assessecf $8.889.688 for .PICe costs. while it was entitled to .receive a benefit in access
reform reductions of only $2.358,962. Further, however. because one of the major

facilities-based carriers does not pass through to resel1ers access charge reductions for

six-months, Pathfinder actually only realized a savings of $1,240,313 on per-minute

access costs. Net. therefore. the implementation of the Pice cost Pathfinder over $7
million dUring that. period.

Access charge reform has had such a disparate and negative impact on
Pathfinder, In part, because many of Pathfinder's customers are small multi-line
businesses that have relatively low call volumes. As the Comm1sslon itself has
recognized. these are the class of customers upon whom much of the burden of access

T-
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reform l\ils fallen.3 For the same reasom, the alrriers that serve this segment of the
market realize a relatively small benefit tn terms of per-minute access rductions, while

Inc@1' slgnlftcant new PICe costs.

Naturally. Just as the large facilities-based carriers do, PathfJnder passes its PICe

costs through to subscrtbers as a PICe charge and. as a resUlt. a caller who makes few

calls in any given month still may be billed for a PICe of several dollars. The low­

volume user. thus pays "per-mlnute" long-distance tates that far exceed the rates
. . .. ,. .

advertised on television every night. Not surprisingly. it is these same low-volume

customers who are most likely to complain about such charges and. when they do so.
ILECs prOViding bilUng services for long-distance carriers frequently issue a credit for

the PICC charge.

The long-distance carrier in this scenario Is 1n a double-bind. ~n one hand. the

camer is left without recovery of its PiCe costs. As set forth above. these costs become

substantial in very sho~t order for a company like Pathfinder. On the other hand, the
carrier's relationship with its customer is at risk. The long-distance carder, therefore,

either must alienate a customer (who by this time is well-dlsposed toward the ILEC
whJcp So generously agreed to credit back the IXC's PICe charge) or sutfer crippling

financl~losses. It should come as no surprise that Pathfinder. in this situation,
normally elects to forego collection of the PICe in order to keep its customer and

forestall customer complaints. Nonetheless, it also should 'come as no surpriSe that it
cannot continue to do so indefinitely.

In the meantime. the customer dlssatisfaction engendered by the PICe is hurting

niche providers in the long-distance market. allowing ILECs to impose unreasonable

costs on their soon-to-be-competitors. and undermining the purported goals of the

Commission's 1996 Act implementation. This is not a recipe for promoting
competition. Competitive markets are not created by establishing a system that
requires non-dominant suppliers to collect service subsidies that are then remitted to

incumbent monopoJlsts· particularly when the incumbent monopolists often have

nearly unfettered control over the billing and collections process.

... , .-- ,

.-
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II. The CALLS Proposal Falls To Remedy The Fundamental Defect In The
Current Access Charge System.

The CALLS proposal. at least impllc1tly, recogniZes that the PICe is the most
important defect in the current system in that it would eUminate the confusing and

anti-competitive PICC over time through a phased-in approach. In its place, CALLS
would establish a single subscriber line charge that would be billed by !LECs directly

to customers for the recovery of all fixed common line costs. As a matter of pure

economic theory. of course, this model is superior to the current system in which

common line charges still are, in many cases. divorced from the costs they purportedly..
recover.

..
•

'-.. Fp-ther, the CALLS proposal would address some of the practical problems

confronted by long-distance carriers in general and long-distance resale carriers in

particular. By allowing LECs to bill subscribers directly for common line costs, the

middle·man would be ellminated and customers could deal directly with the billing

carrier, which also would be the carrier imposing the SLC. In essence, the billing and

seJVice functions would be unified at the LEC level.

. At bottom. however, the CALLS proposal is deficient in that it would not
inunediately eliminate the PICC for multi-line businesses. This Is one area in which the

problems created by the current system are most pronounced. Low-volume users are
subsidizing high-volume users. and multi-line businesses are subsidizing residential
and single-line businesses. For those that are both low-volume users and multi-line

businesses, the bW"den of the current system falls especially hard. And, as explained

above, the burdens fall also on the carriers that service this segment of l:~e market.

Thus, the PICe should be eliminated immediately for multi-line '!"Iusinesses as
weU~s2thers. To the extent that the CALLS proposal does not do so, Pathrinder

cannot lupport it Indeed, the CALLS proposal. by affording different PICe costs

different treatment based on the line type of the customer•.would lncrea5e customer

confusion and prov1de the lLECs (which control the CPNl that dictates the line­
treatment of the PICC) greater control of LXC charges and their ability to recover

common line costs.

Simple methods of assessing common line costs, on the other hand. will reduce
customer confusion and promote competition. The single step to most needed to
achieve this end is the immediate and complete elimination of the PlCC. If. however.
the PIce cannot be eliminated immediately for all customers. the FCC should at least
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establish a single, blended PICe rate and eliminate the disparate treatment of

custometS with respect to the PICC based on line types.

Respectfully submttted.,
PATHFINDER COMMUNICATIONS, INC.

/5/ W. Kennefu Ferree
W. Kenneth Ferree

GOLDBERG. OODLES, WIENER Be WRIGHT
1229 Nineteenth Street, NW
Washington. DC 20036
.(202) 429·4900

Its Attorneys

November 12, 1999

,

,
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C- 20554'

In the Malter of

Low Volume Long' Distance Users,,',,
)
)

/ .. .' :..', .. ) CC Docket No. 99·~49

REPLY OF PATHFINDER COMMUNICATIONS, INC.

Pathfinder Communications, Inc. ("Pathfinder"), hereby replies to the above­

referenced Notice of Inquiry ("NOI"). Pathfinder, through subsidiaries and affiliates.

provIdes long distance services, often to small-business customers, With over 400,000

ANIs, twenty to thirty percent of which have no usage in any given month, Pathfinder

is at "ground zero" regarding the effects ofPICe charges on low volume users.
I.:,.' .

Pathfinder 1s encouraged that the Commission has begun a serious examination

of the issues raised in the NO!. At this time. Parhfinder is developing data on these

issues. and on how certain aspects of access charge reform actually may be harming

long distance providers and their customers, When this information has been gathered

and assembled in a form that can be made publicly' available. Pathfinder will use it to

supplerrymt the r,ecordi~.this pro~eding.

Respectfully submitted.

.
PATHFINDER COMMUNICATIONS, INC.

/s/ W. Kenneth Ferree
W. Kenneth Ferree

GOLDBERG, GODLES. WIENER & WRIGHT
1229 Nineteenth Street, NW
Washington. DC 20036
(202) 429-4900 .

Its Attorneys

October 20. 1999
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Federal Communications Commission FCC 00-193

VII. STATEMENT OF COMMISSIONER HAROLD FURCHTGOTT-ROTH,
CONCURRING IN PART AND DISSENTING IN PART

Re: Access Charge Reform, Price Cap Performance Review for Local
Exchange Carriers, Low-Volume Long Distance Users, Federal-State Joint Board on
Universal Service, Report and Order, CC Docket Nos. 96-262, 94-1,99-249,96-45.

The current structure of interstate access charges is irrational, and substantial
revision of the Commission's access charge rules is needed. At present, the price of
access to the local exchange carriers' networks bears very little relation to the way in
which the costs of access are actually incurred - per-minute charges for access are far
higher than they should be, whereas fixed charges are artificially low. As substitutes for
traditional circuit-switched long-distance services, sl.lch as packet-switched Intemet­
based telephony, become more widely available, the regulatory distortions created by the
Commission's rules are increasingly untenable.

Today's restructure of the access charge regime takes some steps in the right
direction, and I concur in those aspects of this decision that permit price-cap local
exchange carriers more fully to recover the fixed costs of the local loop through flat-rated
charges. Indeed, J would have moved even more aggressively in this regard. I write
separately, however, to express my profound disagreement with three aspects of this
order.

The Process Through Which this Order Was Adopted Was Fundamentally
Defective. This order is a product of a proposal that was originally submitted last
summer by the Coalition for Affordable Local and Long Distance Service ("CALLS'').
The Commission sought corrunent on this proposal last fall. See Notice of Proposed
Rulemaking, Access Charge Reform, Low- Volume Long Distance Users, Federal-State
Joinl Board on Universal Service, CC Docket Nos. 92-262, 94-1, 99-249, 96-45 (Sept.
15, 1999).

In ordinary circwnstances, the Commission would simply have rendered a
decision on the CALLS proposal based on comments submitted by interested parties.
The course the Commission took here, however, was very different. In the early part of
this year, apparently prompted by objections to the original CALLS proposal raised by
grotlps purporting to represent consumer interests, the Commission, acting chiefly
through the Common Carrier Bureau, held a series of meetings with a select group of
some - but by no means all - of the parties with interests in this proceeding. The
substance of what was discussed at these meetings was not publicly disclosed. And a
number of parties with interests in the outcome of this proceeding, including the Ad Hoc
Telecommunications Users Committee, Time Warner Telecom, and the Association for
Local Telecommunications Services, were not allowed to participate.
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The Commission evidently refereed the negotiations at these meetings, and a
"modified" CALLS proposal was reached near the end of February. Although this order
announces that this "modified proposal" was put forth by members of the Coalition, see
Order' 1, it is undeniable that the proposal was a product of the negotiations that took
place between the Commission and those parties that were allowed to panicipate in the
negotiations - that is, members of the Coalition and some groups that purport to
represent the interests of residential and small-business consumers. The Coalition's
"modified proposal" simply memorialized aspects of the agreement that was reached
between these parties and the Commission in the course of the meetings held in January
and February of this year.

Even more dismaying, however, is what the "modified proposal" does not
disclose. At some point in the course of the CALLS negotiations, proceedings that were
unrelated to the issue of access charge reform became part of the negotiations.
Incumbent local exchange carrier members of the Coalition apparently contended that
they could not commit to certain modifications of the CALLS proposal unless they had
confidence that two separate matters - a depreciation waiver iteml and the pending
special access proceeding, which concerns the circumstances in which carriers may
purchase combinations of unbundled loops and transport network elementl- would be
resolved favorably to them. As a consequence, part of the fInal agreement reached by the
panicipants to !:he CALLS negotiations concerned these two separate matters. With
respect to this depreciation item, the Bureau agreed to recommend to the Commission
that it approve the waiver that is the subject of this Notice and terminate the CPR audits.
Additionally, the Bureau agreed to recommend to the Commission that it "clarify" the

existing rules regarding special access and defer further rulemaking until 2001. The
linkage between these unrelated items and the CALLS docket was very clear - at least
internally. To brief the Commissioners and their staff regarding the outcome of the
CALLS negotiations, the Bureau distributed briefing sheets outlining the incumbent
carriers' concerns and making plain that the depreciation and special access matters had
become a key part ofthe CALLS package. Nothing in this order, however, tells the
public of this connection between this order and these other dockets.

In my view, the process by which the original CALLS proposal was modified is
fundamentally inconsistent with principles of neutrality and transparency that must govern
agency decisionmaking. By participating in the CALLS negotiations, the Commission
plainly reached a view as to how the CALLS proceeding should be

See Further Notice of Proposed Rulemaking, 1998 Biennial Regulatory Review -- Review OfDepreciation
Requirements For Incumbent Local Exchange Carriers, Ameritech Corporation Telephone Operating Companies'
Continuing Property Records Audit, et aI., CC Docket Nos. 98-137, 99-117 (ReI. Apr. 3, 2000).

2
See, e.g., Supplemental Order, implementation ofthe Local Competirion Provisions ofthe

Telecommunications ACI ofJ996, CC Docket 96-98 (reI. Nov. 24, 1999).

2



OHO-OO 15:11 From-BOCHETTO &LENTZ +2157352455 T-137 P.19 F-331

Federal Communiutions Commission FCC 00-193

resolved, and its review of the comments it subsequently received regarding the
"modified proposal" could not have been uninfluenced by the role it had played earlier.
In addition) it was entirely improper for the Commission to have pennined the unrelated
matters of depreciation and special access become part of the negotiations.

If the Bureau thought it would be helpful to narrow the differences between the
various parties with interests in this docket in advance of a fonnal ru1emaking
proceeding, it could legally have done so by following the framework set forth in the
Negotiated RUlemaking Act) 5 U.S.C. § 561 et seq. This statute provides for the
formation of a committee that will, with the assistance of the relevant agency, negotiate
to reach a consensus on a given issue. 5 U.S.C. § 563. An agency that undertakes a
negotiated rulemaking must publish in the Federal Register a notice that, among other
things, (1) announces the establishment of the conunittee; (2) describes the issues and
scope of the rule to be developed; and (3) proposes a list of persons that will participate
on the committee. 5 U.S.C. § 564(a). In addition, the agency must give persons with
interests that will be affected by the new rule an opportunity to apply to participate in the
negotiated rulemaking process. ld. § 564(b). If the committee reaches a consensus, the
statute requires it to transmit to the agency that established the committee a report on a
proposed rule. fd § 566(f). Significantly, although the agency may nominate a federal
employee to facilitate the committee's negotiations, "[a] person designated to represent
the agency in substantive issues may not serve as facilitator or otherwise chair the
committee." /d. § 566(c) (emphasis added).

None of those procedures was followed here. The public generally was not
notified that the CALLS negotiations were taking place, nor were a nwnber of parties
that wished to be included in these negotiations permitted to participate. Not
surprisingly, the fInal CALLS deal does not reflect the views of parties that were not
included in the CALLS negotiations, such as the Ad Hoc Telecommunications Users
Committee. For example, Ad Hoc has pointed out, in its corrunents and in a series of ex
parte presentations to the Commission, that the retention of the multi-line business
presubscribed interexchange carrier charge (or "PICC") imposes substantial costs on
multi-line business consumers. See, e.g., Letter from James S. Blasak to Harold
Furchtgott-Roth (May 23, 2000). Ad Hoc contended that the multi-line business PICC is
often marked up by long-distance carriers, with the result that business subscribers pay
more than they otherwise would. It therefore proposed that the multi-line business PICe
be consolidated with the multi-line business subscriber line charge (or "SLC") and billed
directly from the price-cap LEC to the end-user, to avoid a mark-up by the interexchange
carrier. See Order mJ 105-110. Elimination of the multi-line business PICC would have
been consistent with the approach the Commission took with respect to the residential
and single-line PICCo (Notably, groups purporting to represent the interests of residential
and small-business consumers were at the table when the CALLS negotiations were
held.) But the order declines to rake Ad Hoc's approach. Had this

3
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party been permitted to present its views in the comext of a negotiated rulemaking, I
think the treatment of the multi-line business PICC might well have been different. And
other aspects of this order would have been different as well.

Not only were interested panies excluded from the CALLS negotiations, but also
the substance and scope of the CALLS negotiations was not made public, and there is no
public record describing whatever consensus was fInally reached. And, inconsistent with
the policy set forth in 5 U.S.C. § 566(c), the Bureau participated in these negotiations
both substantively and as a facilitator. Had the Commission adhered to the statutory
requirements set forth in the Negotiated Rulemaking Act, I believe it could have
accomplished its goal of reforming the current access charge regime in a way that
preserved its neutrality, allowed representatives of all interested panies to participate,
and kept the pUblic informed about the process taking place.'

To be clear, I do not believe that any employee of this agency acted in bad faith,
nor do I call into question the propriety of public participation in the Conunission's
decisiorunaking process by making ex parte presentations. In addition, I believe that the
inefficiencies of the current access charge regime should be eliminated. But I cannot
escape the conclusion that the process by which this Notice has been promulgated falls
short of certain fundamental principles that govern the behavior of administrative
agencies.

The Universal Service Snbsidy Created in this Order Is Illegitimate. TIris
order establishes a new $650 million fund universal service subsidy mechanism, which
will be paid from contributions made by all interstate carriers almost exclusively to price­
cap local exchange carriers. The Commission claims that this new subsidy is needed to
replace the implicit "universal service" support mechanism currently present in interstate
access charges.

It is imponant to understand what is occurring with the creation of this new
subsidy. Until now, it has been interexchange carriers that have paid to local exchange
carriers whatever "implicit subsidy" exists in access charges, and local exchange carriers
have used this money to subsidize the cost of providing certain types of services within a
limited geographical area (typically within a state). Thus, money might flow from a
business end-user to a residential user, both within the incumbent's territory. Under this
new mechanism, however, all carriers that provide interstate services will fund the access
SUbsidy, and the costs of the subsidy will be spread nationwide. Thus, a wireless carrier
in California (which is not eligible to receive any support from the $650 million

3 Even under the Negotiated Rulemaking Act, however, the Bureau could nOr have promised that this
Commission would abide by the negotiated rulemaking committee's consensus. See USA Group Loan Servs, Inc.
v. Riley, 82 F.3d 708, 714 (7'h Cir. 1996).

4
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fund) will now find itself footing the bill to subsidize local exchange carriers nationwide.

I do not think that the creation of this new fund is consistent with the statute's
directive that the Commission "preserve and advance" universal service support
mechanisms. See 47 U.S.C. §254. In my view, the subsidies present in the existing
access charge regime do not come within the scope of section 254, and the Commission's
reliance on section 254 as a basis for creating this new fund is inconsistent with the
statute. Moreover, the only economically rational way for local exchange carriers to
recover whatever subsidies are currently included maccess charges is to increase the flat
fees that subscribers pay for access. Paradoxically, this order decreases those charges.
Although conswners may pay less in flat charges in the short tenn, I believe that this
order does them a great disservice, since they will ultimately wind up paying far more to
fund the subsidies that this Commission continues to manlttacture in the name of
"universal service."

The Commission's Requirement that Sprint and AT&T Comply with the Commitments
these Companies Made in Letters to the Commission Is Unenforceable. In various letters to
Commission, Sprint and AT&T have made "commitments" regarding the CALLS proposal.
Among other things, these companies have said they will ''pass through" to conswners the savings
that they realize in access charge reductions and that they will make various rate plans available to
different types of consumers. The Commission orders Sprint and AT&T to comply with all the
supposedly "voluntary" commitments they have made in these letters. See Order ~ 247.

In my view, the Commission lacks the power to regulate AT&T's and Sprint's rates in this
manner. As the Commission recognized in 1996, the long-distance market is a competitive one,
and the Commission therefore no longer regulates the rates of any long-distance carrier. Order,
Motion ofAT&T To Be Classified as a Non-Dominant Carrier, 11 FCC Rcd 3271 (1996). In a
competitive market, it is consumers - through their buying power - who tell carriers whether their
rates are reasonable or not. Government regulation is no longer warranted. I therefore do not
see how, even if these carriers fait to live up to their "commitment" letters, the Commission could
possibly find these carriers' rates "unjust" or "unreasonable."

5
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November 2J, 1997

The Honorable William E. Kennard
ChaiIman
Federal Communications Commission
1919 M Street. NW Suite 814
Washington, DC 20554

RE: Ex parte.. Comments and Petition for Reconsideration for
Access Charge Rcformt ••et al., .. CC Docket. No. 96-262.

Dear Chaim1an Kennard:

The Office of Advocacy of the United States Small B\lSiness Administration
(SBA) submits this ex parte comment and petition for reconsideration in the
Federal Communications Commission's (FCC or Commission) above-captioned
proceeding. In May, the FCC issued new rules for access charge reform.ill
There have been two subsequent Orders on Reconsideration, the first on the
Commission's 0\N11 motion and the second after review of the petitions for
reconsideration..:.a1 The Commission's effort to reform access charges is a
laudatory goal. However, this process should not be done at the expense of small
businesses while sllbsidizing the rates of residential and large business users of
telecommunications services.

The Office of Advocacy was established by Congress in 1976 by Pub. L. No. 94­
305 (codified as amended at 15 U.S.C. §§ 634 a-g, 637) to represent the views
and interests of small business within the federal govenunent. Its statutory duties
include serving as a focal point for concerns regarding the government's policies
as they affect small business. and developing proposals for changes in federal
agencies' policies and communicating these proposals to the agencies. 15 U.S.C. §
634c(I)-(4). The Office of Advocacy also has statutory authority to monitor and
report on the FCC's compliance with the Regulatory Flexibility Act (RFA), as
amended by the Small Business Regulatory Enforcement Fairness Act of 1996
(SBREFA). 5 U.S.C. § 612

The Office of Advocacy has thrce primary concerns with the FCC's actions in this
proceeding. The FCC has violated, and continues to violate the Regulatory
Flexibility Act. as amended, by I) its failure to implement the RFA properly so
that the economic impact on all affected small entities would be sufficiently
addressed in the public record and thus. provide the necessary foundation for the
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final regulatory flexibility analysis; 2) its failure to identify properly, describe,
and reasonably estimate the nwnber of all small entities to which these mles will
apply; and 3) to analyze the impact of its rules on small interexchangc carriers
(IXC), and small bU5iness end users - including an examination of less
burdensome alternatives. 5 U.S.C. § 601 el seq. A proper regulatory flexibility
analysis, in the First Report and Order and in subsequent orders, would have
uncovered, inler alia, the disproportionate impact of the elimination of the unitary
rate structure option for tandem~switched transport on small !XCs, as well as the
tremendous increase in telephone service costs due to FCC-imposed flat rate
charges for certain small business end users.

Advocacy had hoped that thc Commission would have corrected the deficiencies
from the First Report and Order in its recently released Second Order on
Reconsideration, as requested in a timely manner by many commenters.ill,. In
fact, expedited review was requested, inter aliC4, to help eliminate the
disproportionate burden on s111all entities that a January 1, 1998, effective date of
the Presubscriber Interexchange Carrier Charge (PICe) assessment would
impose.& Regrettably, the Commission did not act on this request and noted
that it would address additional petitions for reconsideration at a later date.
Second Order on ReconsideraTion, para. 1. Therefore, the Office of Advocacy is
compelled to document its concerns on the record given the urgent need to have
these important issues reviewed and altered by the Commission before 1/1/98.

The RFA, as amended, does not seek preferential treatment for small businesses,
nor does it require agencies to adopt regulations that impose the least burden on
small entities or mandate exemptions for small entities. Rather, it establishes an
analytical process for determining how pUblic issues can best be resolved without
erecting barriers to competition. The law seeks a level playing field for small
business, not an unfair advantage. To this end, the RFA requires the FCC to
analyze the economic impact of proposed regulations on different-sized entities,
estimate each rule's effectiveness in addressing the agency's purpose for the rule,
and consider alternatives that will achieve the rule's objectives while minimizing
the burden on small entities. 5 U.S.C. § 604. This analysis, as a matter oflaw, is
required when there is a "significant economic impact on a substantial number of
small entities." See 5 U.S.c. § 605.

By its nature, changes in access charge rules apply to incumbent local exchange
carriers (ILEC) and interexchange carriers (IXC). Both parties are affected by a
regulatory adjustment in compensation for the cost of using the local loop or
"common line" • one group as payee and the other as payor. While we appreciate
the Commission's analysis of small ILECs (payee), the Commission failed, among
other things, to analyze fully the impact of the flnall'ule on small IXes (payor).

The third party in this regulatory scheme is the customer of both ILEes and IXCs
- 'Iend user" using the FCC's vemacular. Changes in the access charge
compensation scheme influence the cost of locallelephone and toll servi ee, a cost
Ultimately borne by the end user. However, in the instant proceeding, the end user
is also the payor through the direct assessment of increased Subscriber Line
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Charges (SLC) on all multi-line businesses and the new PICC on non­
presubscribed small businesses. Therefore, the rules set foIth in the First Reporl
and Order have a direct significant economic impact on a substantial number of
small business end users and yet small business end users were virtually ignored
in the mlemaking process and RFA analysis. This significant economic impact on
smalllXCs and small business end users will be discussed separately below.

1. The :FCC's Overall Implementation of the Regulatory Flexibility Act in this
Proceeding Was Deficient in Creating an Adequate Public Record for a Proper
Final Regu1atolY Flexibility Analysis and Equitable Rules for Small Businesses.

Congress recognized that "small businesses bear a disproportionate share of
regulatory costs and burdens." SBREFA, § 202(2), codified at 5 U.S.c. § 601
Note, Therefore, the first stage of a sufficient regulatory flexibility analysis of a
final rule is the Initial Regulatory Flexibility Analysis (IRFA) in which the FCC
"shall describe the impact of the proposed rule on small entities." 5 U.S.C. § 603.
Done properly, the IRFA provides the foundation for an adequate Final
Regulatory Flexibility Analysis (FRFA) because it will have infonned small
entities of the detrimental or beneficial impact of the proposed ru1e~L It is also
incumbent on the agency to identify significant alternatives to the proposed rule
that would minimize the burden on small entities, at the NPRM stage, so that such
alteroatives will have the opportunity for public notice and comment,S U.S.C. §
603ill

The IRFA in the first NPRM for this proceeding was deficient in providing any
analysis of the rule's impact on small IXCs or on small business end users. In fact,
the FCC abrogated its responsibility of including a discussion of small business
impact by stating that it was "unable to ascertain, at this time, what the significant
economic impact would be on small entities as defined by the SBA. II NPRM,
para. 337. There was no mention, much less than an analysis, of the Federal-State
Joint Board on Universal Service's recommendation that end users be assessed an
increase in rates if they were not presubscribed to an !XC, nor the potential
elimination of the unitary rate structure and its impact on small IXCs, nor the
economic affect of increased SLCs on all multiple-line business end usersJ11.
The economic impact of these recommendations are obvious and did not need to
be first identified by public comment. Therefore, the IRFA fell far short of the
statutory requirements of the IRfA, making the need for the Commission's
execution of a proper FRFA even more imponam. Given the FCC's lack of full
disclosure of the impact on small IXCs and small business end users in the IRFA,
it is not surprising that only one comment was filed in direct response to the
IRFA, and that comment was from the Rural Telephone Coalition representing its
ILEC members. First Report and Order, para. 421.

T'he Commission also released a Further Notice ofProposed Rulemaking
(FNPRM) with the First ReporT and Order and pursuant to 5 U.S.C. § 603, issued
an 1RFA. First ReporT and Order, paras. 444-453. The IRFA is also flawed for
similar reasons. We recognize that the FNPRM's scope is limited to proposals for
incumbent price cap LECS, however smalllXCs are still affected, To be in
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compliance with the Administrative Procedures Act (APA) and the RFA, the
Office of Advocacy encourages the Commission to include small IXCs and end
users, where appropriate, in its FRFA for this final rUle.

II. The FCC Was Obligated By The RFA And The Administrative Procedures Act
To Discuss The Obvious And Asserted Impact On Small Entities As Docwnented
By Public Comment

The FCC was obligated by the RFA and the APA, 5 U.S.C. § 706, to discuss this
obvious and asserted impact on small !XCs and small business end-users, whether
or not these issues were raised as separate IRFA comments. The Commission is
reql\ired to "includ[e) a statement of the factual, policy, and legal reasons for
selecting the alternative adopted in the final rule and why each one of the other
significant alternatives to the rule considered by the agency which affect the
impact on small entities was rejected," 5 U.S.C. § 604(a)(5) (emphasis added).
The statute does not stipulate in this section that Only altcrnatives raised in
response 10 the IRFA must be considered. See id

Although only one comment was filed specifically on the IRFA, the general
comments were replete with small business issues that should have been
addressed in the FRFA. Several commenters recommended significant
alternatives to the proposed rules that would have minimized the burden on small
entities that should have been discussed in the "Significant Alternatives" section
ofthe FRFA. See e.g., First Report and Order, Comment Slunmary, Appendix B
a1 paras. 7 (Illinois Commission, US West and the PeJUlsylvania Internet Service
Providers proposed that SLC increases be phased in over time to reduce the
economic burden on end users), 13 (instead of imposition of additional flat rate
charges on end users, NARUC recommended that "a per line charge could be
divided among all can;ers using the common line on the basis of relative use by
the carrier").

The Commission's failure to examine less burdensome alternatives on the "whole
record" and to follow the necessary procedural FRFA requirements is also a
violation of the APA. Citizens To Preserve Overton Park, Inc. v. Volpe, 401 U.S.
402, 419 (1971). Pursuant to the APA, the FCC is required to issue rational niles.
Motor Vehicle Manufacturers Association, 463 U.S. 29,43 (1983); see also
Bowen v. American Hospital Association, 476 U.S. 610, 643-45 (1986). To
determine whether the results of informal rulemakjng meet that standard, the
rulemaking record must suppon the factual conclusions underlying the rule, the
policy determinations undergirding the rule must be rational, and the agency must
adequately explain its conclusions. McGregor Prinling Corp. v. Kemp, 20 F.3d
1) 88, 1194 (D.C. Cir. ] 994). Failure to undertake a proper regulatory flexibility
analysis as part of the rulernaking could result in arbitrary and capricious
rulemaking. Thompson v. Clark, 741 F.2d 401,405 (D.C. Cir. ]984); see also
Small Refiner Lead Phase-Down Task Force v, EPA, 705 F.2d 506, 538 (D.C. Cir.
1983). The Office of Advocacy assens that the Commission has failed to explain
its final rules adequately in light of the significant economic impact 011 small
IXCs and small end-users that is documented on the record.
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A. The Holding of Mid·Tex ElecTric Cooperalive Is Not Applicable in This
Proceeding.

In its Access Charge Refonn FRFA, the FCC should have included an analysis on
the direct and indirect significant economic impact on all small business entities.
A Guide to the Regulatory Flexibility Act. Office of Advocacy, U.S. Small
Business Administration, May 1996, at 11. This analysis should have included the
impact on the ultimate small business consumer (end user), particularly those
small businesses with multiple lines, of the increased SLC, the PICC charged to
IXes (potentially passed through to the end-user), the direct assessment of the
Pice on non-presubscribers, and the elimination of the unitary transport rate's
affect on rates in rural areas.

Conversely, the U.S. Court of Appeals ofthe District of Columbia in Mid-Tex
EleCTric CooperaTive, Inc. v. Federal Energy RegulaTOry Commission, 773 F.2d
327 (D.C. Cir. 1985), held that an analysis of secondary impact is not required by
the agency. Id at 343. The D.C. Circuit ruled that FERC did not need to prepare a
regulatory flex.ibility analysis on the economic affect of the agency's decision on
"ultimate" wholesale and retail customers to allow electric utilities to recover their
investments in construction work in progress (CWIP) in their rate bases. Id. at
343.

The Office of Advocacy disagrees with the court's interpretation but no coun case
has presented itself in which the issue can be reexamined. We assert that this
decision is contradictory to congressional intent in that an agency must analyze
both the direct and indirect affect of a rule. 126 Congo Rec. 21,558~S9 (1980)
(statement of Sen. Culver); but see Mid-Tex, at 342-43 (ch.c.'\I'acterizing the
congTcssional intent as ambiguous).

Nonetheless, Mid-Tex is distinguishable from the instant proceeding based on the
facts and the interpretation of "regulated entities," as well as the Commission's
statutory obligations of the Communications Act of 1934, as amended. 47 U.S.C.
§ 151 el seq. In Mid-Tex, the increase of rates of the wholesale/retail customer
wotud have been due to the electric utilities' "passing on some of the cost impact
attributable to consumers throughout the constrUction period." Id. at 334. The
electric utilities were clearly the regulated entities in Mid-Tex given FERC's
decision to allow them to include CWIP in their rate base. FERC successfully
argued that the wholesale customers were "non-jurisdictional entities whose rates
are not subject to the rule." Id. at 341. Thus, a "regulated entity" is an entity who
is subject to the agency's rule or regulations and is not limited to an entity in a
field thal is traditionally controlled by a pervasive regulatory scheme, such as
railroads, telephone companies, or broadcasters. See also 5 U.S.C. §§ 603(b)(3),
604(a)(3) (defining small entities to be identified in an IRFA and FRFA as those
"to which the rule will apply").

However, in the FCC's F;rsr Report and Order, the SLC and the Pice for non~

presubscribed lines is not a 'lpass·through" but a direcI assessment on end users.
Therefore, end users become regulated entities because the end user's rates are
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'lsubject to the rules." Unlike FERC, end users in this instance are with-in the
FCC's jurisdiction. ILEC would not, on their own, have the authority to assess the
SLC on end users nor impose a PICCo It is only by direct Commission action, a
federal regulatory body, that an end user must pay the SLC and PICCo ILEC
involvement is necessary as a means to collect the fees from the end users.
Therefore, the direct assessment of !.he SLC and PICC by the ILEC OIl. its small
business end u.c;ers pursuant to Commission mandate brings end users withill1hC
scope of the RfA as small entities to "which the rule will apply." 5 U.S.C. §§ 603,
604. Thus, the holding of Mid-rex is not applicable in this instance.

The Office ofAdvocacy also asserts that the statutory mandate pursuant to the
Communications Act of 1934, as amended by the Telecommunications Act of
1996 (1996 Act), to serve the public interest, see 47 U.S.C. § 151, and "[t]o
promote competition and reduce regulation in order to secure lower prices and
higher quality services for American telecommunications consumers and
cncourage the rapid deployment of new telecommunications technologies," Pub.
L. No. 104-104, 110 Stat. 56 (1996), also renders Mid Tex's prohibition on an
analysis of the indirect impact of the Commission's action on small entities
irrelevant in this context.

Unlike Mid-Tex, the rules in the Access Chargc Reform proceeding and related
proceedings are not just rate setting or cost recovery rules - they are rules
changing the entire telecommunications landscape and have a cumulative effect
on competition. Predicting the outcome ofsuch extensive deregulation on
competition is difficult to do with any certainty, even among the best and
brightest economists and regulators. This is why it is in the public interest, as well
as part of reasoned decision-making, to address the economic impact, direct and
indirect, on all affected entities: incumbents, new entrants, residential and small
business consumcrs, as well as collateral industries such as tower construction,
equipment manufacturers and suppliers, when appropriate. The Commission's
implementation of the 1996 Act CaIUlot be in a vacuum. There must be an
expansive look at the prae tical effects of rul es and regulations if the 1996 Act is to
live up to its promise oftrne competition and the public interest is to be served.

III. The Significant Economic Impact on Small Interexchange Carriers.

Congress recognized that "the failure to recogni7.:e differences in the scale and
resources of regulated entities has in numerous instances adversely affected
competition in the marketplace. discouraged innovation and restricted
improvements in productivity." 5 U.S.C. § 601(4) (emphasis added). This is
particularly true in the access charge reform proceeding. Small IXCs are the
predominant users oftandem-switching.:m. Therefore, the FCC's elimination of
the unitary pricing option for tandem-switched users is patently discriminatory
and disproportionately burdens small IXes and their customers. The record
clearly supports these differences in economic structure and operations between
large and small IXCsill Even if such data were not on the record, the FCC's
extensive knowledge of the industry should have been sufficient to conduct a
proper analysis of the rules' impact on smal11.XCs.
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There are several material flaws in the FRFA. First, SecTion C. Description and
Size ofEntities To Which the Rule Will Apply does not include a reasonable
estimate of small IXCs. Only a cursory mention of IXCs is buried in paras. 426
and 427 which are generic listings of Telephone Companies (SIC 4813), and
interstate carriers, respectively. The RFA requires that the FCC provide a
description of and an estimate of the number of small entities in which the rule
will apply. 5 U.S.C. § 604. Although only an estimate is required, proper
completion of this section is guided by a good faith effort to use available data
with 50me specificity. Specific data on lXCs was not onJy available to the
Commission, but has been included in previous FRFAS.•(10).. f'urthennore, the
Commission traditionally collects data on the number of presubscribed lines by
carrierJ!l1.. Therefore, the data required to ascertain the number of small !Xes
impacted by the assessment ofPICCs was available. :!!11.

Second, the Commission neglected to include small IXCs in Secrion D. Summary
Analysis ojrhe ProjecTed Reporting, Recordkeeping, and Other Compliance
Requirements. The Commission only discusscs the requirements that ILECs will
have to undertake. First Report and Order, paras. 431·32. There is no discussion
regarding rxc compliance requirements, such as payment to the ILEes for the
newly created PICe. Id. para. 91. The entire access charge scheme has also
changed, cenainly creating internal processing or reporting requirements on small
IXCs. These IXC administrative matters due to regulatory changes should have
been discussed in both the FRFA for the First Report and Order and the Second
Order on Reconsideration. For example, the Second Order on ReconsideraTion,
inTer alia, mandated that the interstate interLATA carrier shall be assessed a PICC
and thus, shall pay tor both interL1\TA and intraLATA presubscribed lines even
if the intraLATA line is through another carrier. Second Order on
Reconsideration, para. 18.

Finally, Section E. Burdens on Small Entities and Significant Alternatives
Considered and Rejected is woefully absent of any analysis of the significant
economic impact on small IXCs, either quantifiable, numcrical, or general
descriptive statements. 5 U.S.C. § 607. "A~cel1aining the impact on small entities
is the hean of the regulatory flexibility analysis." 126 Congo Rec. H 8468 (Sept. 8,
1980) emphasis added. The Commission was obligated to analyze the FCC's
elimination of the unitary rate structure, the new tandem-switched transpon rate,
and the imposition of the PICCs 011 small IXCs. Again, the Commission focuses
primarily on ILECs when the impact of these changes are also significant On all
small IXCs and their customers. For example, CompTel, who represents more
than two hundred competitive long distance carriers, argues that the abolition of
the unitary pricing option for tandem-switched transpon users "will make it more
expensive for long distance carriers to serve rural areas by forcing them LO pay (i)
rwo sets of fixed charges for transport routing; and (ii) additional mileage rates."
CompTel Expedited Petition, at Summary, iii; see also CompTe! Ex parte Notice,
Apr. 29, 1997 (Anachment). It is also assened that the abolition of the unitary rate
structure for small IXCs, in effect, will cause a 400% net increase in tandem
switChing charges. See e.g., CompTe! Expedited Petition, at 1; ACTA Reply
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Conunents, at 5 n.9 (a trade organization representing 215 members). By any
standard, a 400% increase is a "significant economic impact" that deserved to bc
addressed by the Commission.

We recognize that the unitary rate structure was a11 interim measure and reliance
on its preservation may not be reasonable. Nonetheless, the absence of
justification tor its demise and a discussion on its impact on small IXCs in the
l-egulatory flexibility analysis is more troubling given, by the Commission's own
admission, "[e]xcept for AT&T, IXC commenters addressing the issue generally
support the unitary rate structure and argue that the Commission should retain the
pricing option." First Reporr and Order, Appendix B Comment Summary, para.
54 (emphasis added) (summary also lists the benefits of the unitary rate sU1lcture).

The Commission admits that the unitary rate structure "has facilitated the growth
ofsmalJ IXCs to compete with larger carriers." Jd. para. 180. However, if the
assertions of 400% increases in tandem switch charges and the inability of small
IXCs to compete fairly have some validity, the Commission has not reconciled
with the record its claim that "that such proteclive rules (unitary rate structure] are
no longer necessary." Jd para. 180. Moreover, the Commission's justification for
thc elimination of the 'Lmitary rate structure in that "its rules should promote
competition, not protect certain competitors" is confusing. Jd. para. 180.
Advocacy finds it difficult to understand why a potential wholesale loss ofactive
competitors would not affect competition. At the end of 1996, the top four (4)
long distance carriers, AT&T, MCI, Sprint, and WorldCom served 88% of the
nation's presubscribed lines, with over 600 smaller carriers serving the remaining
12%. FCC Long Di~tance Market Shares Repon, at 4. The mere presence of the
smaller carriers promotes competition and surely had some influence on the
Commission's ruling on non-dominant status for the world's largest IXC. See In re
Motion of AT&T Corp. to be Reclassified as a Non-Dominant Carner, Order, 11
FCC Rcd 3271 (1996).

Several commenters also assen that small IXCs, ifthey attempt to absorb the
costs of the PICC "they place in jeopardy their already perilously thin profit
margins, and, as a result, many will be forced to go out of business." See e.g.,
ACTA Petition for Expedited Reconsideration, July 11, 1997, at 7; CompTel Ex
parle Communication, April 29, 1997 (illustrating a 68.7% increase in operating
expenses, creating a negative operating margin of $117,577). The practical impact
ofthe FCC's decision is that rural areas, most likely served by smalllXCs that use
tandem switches (due to lack of traffic), will see increases in long distance rates.
The Commission has not demonstrated in the FRFA how this alternative is
"consistent with the stated objectives of applicable statutes," 5 U.S.C. § 604,
namely, the Telecommunications Act of 1996's mandate to promote competition,
and ensure comparable rates and services for all conswners, especially those in
ruraJ and insular areas. 47 U.S.C. § 254(b)(3).

IV. The Significant Economic Impact on Small Business End Users.
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The majority of businesses in the country are small businesses with annual gross
revenues under $5.0 million dollars, 94.9% of 4,677,075 :tinns.:.!ll1
Significantly, these finus only gamer 17.1% of total business receipts,.(l4), yet
they pay a disproportionate share of the cost of the local loop due to implicit
business/residential subsidies. Aldlough exact numbers on the number of small
busines!\es located in rural, insular, high cost areas are not available, we are
confident that mostly all the businesses in such areas are small, numbering in the
tens of thousands. Small business end users are indeed a "substantial number of
small entities" under the RFA. 5 U.S.C. § 601 er seq.

The Commission has acknowledged that t.he average small b\.~iness has four
telephone lines..:.!1E1 Several studies also report that small businesses use
multiple telephone lines.Jffi As previot~ly addressed in the Office of
Advocacy's filing in this docket and the companion Universal Service proceeding,
the cumulative impact of regulations on small business multi-line end users is a
great concem.J!.11 In her separate statement on Access Charge Reform, former
Commissioner Rachelle D. Chong, also expres~ed some concern that "the new flat
charges fall disproportionately upon the shoulders ofmulti-line customers and
may have a disparate impact on small businesses ....".(18).

Today, these concerns are magnified because of the cumulative impact of
increased SLCs, new PICCs, increased long distance rates, non-documentable
pass through of access charge savings to customers, and now· the severe
repercussions oftransport rate charge increases incurred by small IXCs that will
most likely be passed on to their small business customers.J!21

The goal of cornp~titionand increased services to consumers as promised in the
Telecommunications Act of 1996 is lost on certain small businesses whose
telephone expenses will increase at least $209 in 1998 - without making one
additional phone caI1..(20), The fact is that many small businesses, even those
with multiple lines, do not reach the volwne of toll calls that will offset the flat
rate charges imposed by the Commission. Granted, the data reported by the
California Small Business Association is that an average small business spends
$300 per month on 101lg distance calls. CSBA Telephone Poll at 6. However, the
Commission ignores the reality behind these numbers. "There are substantial and
sometimes significant differences depending on the location of the company and
the type of small business." Id The $300 figure can be reached by averaging
small businesses with the same number of telephone lines - but with a widely
varying use of long distance. For example, the dry cleaners, whose customers are
inherently local, may make $150 in toll calls per month and the kitchen supplies
wholesaler, whose customers may be allover the country, may make $450 in toll
calls per month. 'n1e combined total of $600 still averages to be $300 per month,
but the full benefit of lower long distance rates dl.le to the lowering of access
charges (due to the supposed pass through of these savings to the end user) is only
received by the high volume caller. Also, a.') detailed in Advocacy's Universal
Service comments, certain indlLslries have different local and long distance calling
patterns.:il.!l Therefore, small businesses with a local client base or in certain
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industries, will!!Q1 save money, b\.lt may pay even higher rates than they do now.
This scenario is neither consistcnt with the Telecommunications Act's mandate
under Section 254(b)(3) to ensure comparable rates for all consumers nor the
Regulatory Flexibility Act in which the differences in small businesses subject to
the regulations should be considered. 5 U.S,C,§ 601 note,

The Office of Advocacy recogniL.cs that there are often countervailing interests
between small teleconm1.Unications providers and their small business customers
that requires a balancing of benefits and burdens for all. However, the
Commission has not even acknowledged that small TXCs or small business
customers are specific c!a!;ses of small entitics affected by this rulemaking in
addition to lLECs, and thus, are impacted disproportionately compared to their
larger counterparts, much less than attempted to balance the interests between
IXCs, lLECs, and their customers.

V. Conclusion.

The Commission's overall objective and Telecommunications Act of 1996's
mandate to promote competition will be undenuined by the Access Charge rule
changes imposed in the FirsT Report and Order because it imposes substantial
economic harm on small !Xes, making it difficult for these entities to compete in
the fiercely competitive long distance ntatketplace. There is also significant
economic impact on small busincss end users, due to the direct action of the
Commission, that is also disproportionately burdensome. The regulatory impact
of access charge reform on these classes 0 f small entities deserves to be addressed
prior to the January 1, 1998 implementation deadline.

The Office of Advocacy appreciates the difficult task and lime constraints faced
by the FCC in im.plementing an extremely complex regulatory scheme as a
companion piece to the Universal Servicc proceeding which was under the May 8
statutory deadline. Nevertheless, the Commission cannot simply disregard the
analytical and procedural requirem.ents imposed on it by the APA and the RFA.
There are fimdamental prOblems with the FCC's decision, substantively and
procedurally, that should have been addressed in the First Report and Order.
Alternatively, these issues should have been resolved ill its Second Order on
Reconsideration in which the FCC was not on a deadline.

Given the flawed, ifnot absent, analysis of the complete impact of these rules, we
respectfully request that this Commission 1) undertake a regulatory flexibility
analysis on small IXCs and small business end users, and 2) act expeditiously on
the petitions tor reconsideration of the unitary rate structure, and if appropriate,
revise the access charge rules to millimize the significant economic burden on
small entities.

Respectfully submitted,

Jere W. Glover,
ChiefCounsel for Advocacy



07-20-00 15:15 From-BOCHETTO &LENTZ

s. Jencll Trigg
Assistant Chief Counsel
For Telecommunications

Oftice of Advocacy
U.S. Small Business Administration
409 Third Street, SW Suite 7800
Washington, DC 20416
(202) 205-6533

The Honorable Harold W. Furchtgott-Roth
The Honorable Susan Ness
The Honorable Michael K. Powell
The Honorable Gloria Tristani

ENDNOTES

+2157352455 T-137 P.33/35 F-331

1.1/1 re Access Charge Refonn (CC Dk-r. No. 96-262), Price Cap Performance Review for Local
Exchange Carriers (CC m.'t. No. 94.1), TrlUlSPOl1 Rate Strucrure and Pricing (CC Dkt. No. 91­
213), End User Common Line Charges (CC Dla. No. 95-72), First Report and Order, FCC 97·
158, (reI. May 16, 1997) (First Report and Order).

2. In re Access Charge RefOlm (CC Dkt. No. 96·262) et al., Order on Reconsideration, 12 fCC
Red. 10119 (1997); Tn re Access Charge Refonn (CC Dk.t. No. 96-262) et al., Second Order and
Memorandum Opinion and Order, FCC 97·368 (rel. Oct. 9, 1997) (Second Order on
Reconsideration).

3. See e.g., America's Carriers Telecommunication Association (ACTA) Petition for Expedited
Reconsideration, July 11, 1997 (ACTA Expedited Petition); ACTA Petition for Expedited
Reconsideration, Reply Comments, Sept. 3,1997 (ACTA Reply Comments); Competitive
Telecommunications Association (CompTe!) Expedited Petition for Reconsideration, July 11,
1997, at 3 (citing to comments ofTekconunullications RescUers Association, U.S. Long Distance,
Inc., WorldCom, Inc., and Frontier Corporation that assert that the FCC failed to conduct a proper
analysis of the effect ofthe First Report and Order on small businesses) (CompTe! Expedited
Petition).

4. ACTA Expedited Petition, aL 2; ACTA Reply Comments, at 2; CompTe! Expedited Potition, at
2.

5. 126 c.ong. Rec. 24,588 (S<"'Pt. 8, 1990) ("the term 'significant economic impact' is neutral with
respect fO whether such impact is beneficial or advt.TlH:").

6. It is importam to note that these requirements of the lRFA are noL new under tbe SBREFA
amendment.'l, buL have been staples of the RFA since 1980. Pub. L. No. 96-354, § 2(b), 94 Stat.
1164 (1980).

7. In re Access Charge Reform (CC Dkt. No. 96-262), NOlice ofProposed Rulemaking, Third
Repon and Order, and NOlil~e ofInq/.llry, 11 FCC Rcd 21354 (1996) (NPRM).

8. This circumsrance is due IO long-standing Commission policy. ACTA Petition for Expedited
Reconsideration, Rep!y Comments, Sept. 3, 1997, at 3.

9. See e.g., ACTA Reply CommentS, at 3-4; Competitive Telecommunications Association Ex
Parle Letter to Reed E. Hundt, Chairman, Federal Communications Commission, Apr, 28. 1997.



07-20-00 15:16 From-BOCHETTO &LENTZ +2157352455 T-137 P.34/35 F-331

10. See e.g., In re Federal·State Joint Board on Universal Service, Reporr and Order, 12 FCC Red.
8776, para. 897 (1997) (citing TRS Worksheet data).

11. Long Dis/once Market Shares, Industry Analysis Division, Common CatTier 8ureau, FCC,
July 1997 (reporting number of long distance providers and NECA collected data on the number
of lines presubscribed TO each long diSTance carrier from each local telephone company) (Long
T)i~rance Report).

12. Thc Long Distance Report states T.hat "more than 600 companies were providing long distance
service to their own pn:subscribed customers. Ifall tesellers were included, The number oflong
distance providers would exceed 800." Id. at 4. We acknowledge that the release of this report was
two months post the First Reporr and Order however, the data was available internally given
Nf;CA'~ collection timetable. Moreover, this is an annual reporL and the Commission could have
referred to the 1996 repon ifthc new data was not yet available for public release.

13. Ex parte Comments of the Office of Advocacy in re Universal Service (CC Dkt. No. 96-45).
Apr. 4,1997, at II (citing U.S. Census Bureau Data).

14.1d.

15. FCC Press Release. Commission Reforms IntersTate Access Charge System, CC Dkt. No. 96­
262, Rpt. No. 97-13 (The Average SmaU Business is A Winner chart citing results from PNR
Associates study) (FCC Access Charge Pres~ Release).

16. Office of Advocacy Ex parte Comments, at 4 (citing CSBA 1997 Telephone Use Poll); see
also National Federation of Independent 'Business Foundation, Who Will Connect Small
Businesses To The Injormatirm Superhighway 7 (December 1994).

17. Letter from Jere W. Glover, Chief Counsel, Office of Advocacy, SBA, to Reed C. Hundt,
Chairnlan, FCC 2 (April 29, 1997) (CC Dkt. Nos. 96-94, 96-262, 94-1, 91.213 and 96-263).

18. Press Statemel1t of Commissioner Rachelle 8. Chong, Re: Access Charge Refoml, May 7,
1997.

19. ACTA Expedited Petition, at 7.

20. Effectivo January 1, J998, the PICC will be $2.75 per line/per month for end-users that are not
presubscribcd LO an lXC. FirST Report and Order, para. 99. In 1998, the SLC is expected to
increase $1.61 per line/per month for multi-line businesses served by price cap ILECs. FCC
Access Charge Press Release, Attachment, at 1. For an average small business with 4 lines, these
combined churge~ would be an increase or$209.2~ annually. For small bu~inesses that are
pl'esubscribed to an IXC, The pass through of the PICe by its !XC would have the same economic
impact.

21. April 29 Letter from Jere W. Gloveno Chairman Hundt, at 5.

ody>
Return to Clll'onolo~


