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SUMMARY OF AMBASSADOR. INC. BRIEFS

The appellants (the hotels) appealed the Ambassador case to the Supreme Court because the
District Court for the District of Columbia had enjoined the hotels from making their surcharges
to guests on their long distance calls, which violated the tariff of C&P Telephone Co. and
AT&T. The tariff stated that message toll telephone service furnished to hotels would not be
made subject to any charge by any hotel.

The District Court's Oral Opinion enjoining the hotels was part of the Court's record. The
opinion states that the FCC was created for the benefit of the public and to protect the public
from being overcharged. It found that the hotels' surcharges violated the tariff. It stated that the
hotels were accomplishing what the "telephone company is not allowed to do, and what the law,
by its express and implied terms, and by the regulations of the Commission, and its orders, did
not mean to allow." The hotels claimed their charges were justified because they needed to
recoup the costs of the secretarial type work they were providing their guests (taking messages,
etc.) But the court said they could recoup their costs in other ways (for example, increase the
rates for rooms, food and drinks).

The Hotels' Brief:

The hotels argued that only carriers are required to file tariffs showing charges for itself and its
connecting carriers for interstate and foreign wire communication. They argued that their
surcharges were not for the benefit of the phone company but for those costs incurred by the
hotels for providing secretarial services to their guests, such as the taking of messages,
connecting calls at guests' requests, locating guests to receive calls, etc. They also argued that
they are not connecting carriers, but subscribers of the telephone company. Even if they were
connecting carriers, they argued that the tariff would be unenforceable against them because the
hotels had not agreed to or concurred in the schedule. They argued that the schedule was
unenforceable because it regulates charges for services which are not for wire communications,
but for secretarial services.

They asserted that to hold that the operation of a PBX board with operators and secretaries as
"wire communication" would place many businesses under the purview of the Act and the
Commission. "It is inconceivable that what all such firms, business houses, and courts do is
within the term 'wire communication' by a carrier for the purposes of the Act." The Commission
would be permitted to regulate the business of many other organizations on the same theory that
it seeks to regulate the service between the PBX board and the extension telephone as wire
communication. They argued that charging guests for the secretarial services provided when
making phone calls by adding a surcharge to the telephone company's charge is the fairest way to
recoup the costs from guests because those guests making calls are the ones using the secretarial
services. They claimed that guests were not confused into thinking that the surcharges were
charges of the telephone company.

They argued that Section 203 deals only with the charges of carriers and with the rules,
regulations or practices affecting such charges. Just because a condition is stated in a tariff, it
does not bind the subscriber and its business practices.
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They also claimed that Section 411(a) cannot be violated by the hotels when the telephone
company was not found to have violated 411(a).

The Government's Brief:

The U.S. argued that the definition of "wire communication" is comprehensive and includes all
transmission between the points of origin and reception of such transmission, as well as all
instrumentalities, facilities, apparatus, and services incidental thereto. The U.S. stated that the
PBX system and its operators, whether or not supplied or controlled by the hotels, are
instrumentalities, facilities, apparatus and services incidental to the transmission of calls, just as
the central exchange system, wires, instruments and services supplied and controlled by the
telephone companies are. "Acceptance of appellants' contention would substantially frustrate
effective public regulation of charges for interstate and foreign communication service, for it
would mean that appellants and others similarly controlling access to the use of telephones
would be able freely to resell telephone service to the public and impose charges thereon
additional to the charges specified in the telephone companies' filed schedules."

The U.S. also stated that under the hotels' theory the Commission could prescribe rates on long
distance calls to and from the PBX board, but neither the Commission nor any other agency
charged with the regulation of telephone rates could prevent any amount of additional charges
being assessed against the guests making or receiving the call. The U.S. asserted that this result
would be contrary to the underlying policy of the Communications Act and pointed to the
Commission's Order which asserted that its role as regulator of rates could be undermined.

The hotels' surcharges are based upon telephone service supplied to guests, not the hotel services
supplied. As such, they should be included in schedules filed under Section 203 of the Act.
Section 203 is not limited to charges which accrue only to the financial benefit of the carrier.
The U.S. explained that the Communications Act was "designed to afford 'safeguards against
excessive and discriminatory charges to the using public,' and unless its language compels
otherwise it should be construed to that end. "

Carriers may lawfully condition service in their tariffs. Regulations defining the rights,
privileges, and restrictions attaching to a particular type of service offered are commonplace in
tariffs. There is no effort to control the hotels' businesses, as they may recoup their secretarial
expenses through other means. "The thrust of the regulation is merely at the practice whereby
the hotels, in the guise of reimbursing themselves for hotel services, in fact subject the use of
interstate and foreign telephone service to charges not contained in the published effective tariffs
for such service."

The U.S. rejected the assertion that injunctions may be issued under Section 41 I(a) against
entities that are not carriers only when necessary to aid in the enforcement of the Act against
carriers. Though Section 203(c) speaks in terms only of carriers, the U.S. stated that the section
was not intended to supersede the general principle of rate regulation that once a valid tariff is
filed it has the force and effect of law, and must be complied with by both carrier and customer
until changed or set aside.
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It also stated that Section 411(a) supplements Section 203(c) to the extent of authorizing judicial
action to bring about compliance with a filed tariff by all persons "interested or affected"
thereby, whether or not they are, or are acting for, carriers upon whom the express obligations of
Section 203(c) are placed. But the U.S. did not rely on this. Rather, it stated that the record
shows that the telephone companies were violating their tariff because they knew that the hotels
continued to add surcharges in violation of the tariff. While no injunction was in fact issued
against the telephone companies, Section 411(a) authorizes that making of orders and decrees
against additional parties "in the same manner, to the same extent, and subject to the same
provisions as are or shall be authorized by law with respect to carriers" -- not merely to the same
extent as such orders or decrees are issued against carriers.

Telephone Companies' Brief:

The telephone companies explained that the language in the tariff is a condition of service upon
subscribers and that the surcharges imposed by the hotels violates the tariff. The surcharges
impact the business of the telephone company because they are a deterrent to the use of the
service and a "disturbing element in the relations of the telephone companies with the public."
The surcharges are collected only when the toll service of the telephone company is used, and
the surcharges are determined by the amount of the telephone company's charge. The tariff
merely impacts the use of telephone service; it does not regulate the hotels' businesses. The tariff
is valid, and the hotels must comply with it. To the extent that the telephone companies provided
service to hotels while they continued to add surcharges was for four days until this case was
brought.
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Joseph W. WynU,

[ 1"i1e CIu.lorsement omitted)I fo\. :,!14111

I-:worn to nlld Huhscrihed before HlC this 25th day of
I-:l'ptmJlhpr, 1!144. Thcl'esc I\f. I'lln/{o I'l\, Nolnry
I'Jlllli,', D. C. My COlllllliHHion eXpil'Cll .Jnnllal·y 14,
1!14fi.

OIlII~~11 NOTINU 1'1I11IlAIIU; .JPlluwICTION-Novcmbcr 1:1, 1!l44

'PIll! 1'1IllcJIICllt of jUl'illuiction in this case having been
IHlllllli ltl'lI nlld cOIlHidel'eu by the Court, pl'ohnble jll l'illdic
lioll iH lilliI'll.

I fol. !in:, I HIJI'IIJo;ME COlJlIT OF 'rllK UNITE" STATER

t '1i1'~1I11f'lIkp f11111 P010Ill1l(~ 'I'clt'phollc Company, hy IlInilin~
II ('opy or 1'1lI11f', JlOsllIJ.{l! prepllid, on September 2a, 1!144,
10 I-:JH!III'I'1' Oonlull, It~sq., Attol'lley fOl' t.he Chesapeake nud
1'010111111' '1'I'I('pllOllc COIIlIlIIII)', Union rrruHt. Building, 'Vnllh
jll/{(Oll, D. t',

1';nclol'HI'd Oil ('0\'('1': I"ile No. 4H8!1!), Difltrict of Columbill,
n. t '. P. H. TI'I'III No. 44(i. AmhnHHndor, IlIC., WnHhill/{toll
AllllllpoliH IIoll!1 CompHllY, David A. HapI' & Rolwl'l n.
I-:c'hob~, II 1'1I1'1'1l'l'xhip, l'1. Il\., Appellnll!s, \'H. rrllC Ullited
1-:1" 'I'H 01' A IJlm'iell, A IIICl'i(~lIn 'I'elephonc & TPlp/{I'aph Com
flllIlY, pt Ill. I"ilt'cl I-:eptcmber !I, 1!144, rr(~rm No. 44(l, n. T.
1!144.
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STATEMENT AS TO JURISDIOTION

Plaintiff,
vs.

UNITED srrATES OF AMERICA,

In complinnce with Rule 12 of the Rules of the Supreme
Court of the United Statcs, as amended, Ambassador, Inc.,
Washington-Annapolis Hotel Company, David A. Baer
& Rohert O. Scholz, Washington Properties, Inc., rrlJe Car
roll Arms lIotel, Inc., Commodore Hotel Corporation,
IIl\1l1ilton Uealty Corpol'lltion, Harrington lIotel Company,
Inc., Washington lIotel Company, Dodge Hotel Corpora
tion, Jllmes S. Oore, Hny AdnJnK Corporation, The Lafay
ette, Inc., The Lee Sheraton Corporation, Linwood Hotel
Corporation, Mllyl10wer Hotel Corporation, New Colonial
Hotel, Inc., Lnwrence Onssenheimer, Robert D. Blacki
stone, The Haleigh Hotel Company, Oscar A. de Lima &Ed
win A. de Lima, Shoreham Hotel Corporation, lIotel Stat
ler Company, Inc., Twenty-Four Hundred Sixteenth Street,

Defendants.

AMERICAN TELEPHONE AND TELEGRAPH
COMPANY, ET AL.,

Oivil Action No. 23189

IN TIlE DISTRICT COURT OF TilE UNITED STATES
FOR TilE DISTRICT OF COLUMBIA
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is cltllll'llIilll\lIt, an 1I1'peal from the finnl decreo of the
district court will lie ollly to the Supreme Court and
must he taken within sixty days from the entry
thereof. "

Section 238(1) of the .Judicial Code, as amended, 36 Stat.
1157, 38 Stat. ~04, 43 Stat. 938, 28 U. S. C. 345(1), which
rends as follows:

.. A direct review by the Supreme Court of an inter
locutory or final j\Jd~lI1ent or decree of a district court
JIIay he had where it is so proviued in the following sec
tions or parts of sections and not otherwise:

(1) ~cdion :!!) or Titll' If), l\nll Hl'dion 45 of Title 49.

'rhe three cOlHlitionR HCt forth in Section 401(d) of the
COlJlmunicntiollS Act of 1934, supra, are met in the present
cnRC, to wit, it iii n Ruit ill equity, it arises under Title II
of Raill Act, am} the Unite,l States is the Complainant.

'1'he Supreme Court hns held nUlt the Expediting Act,
approvell ll'ehrull ry 11, 1903, as amended, and Section 238
of the .J \Il1icilll Code, ll!:1 nmCl\(lcu, provide for direc't ap
peal to thc Supreme Court from a District Court:

Ethyl Gasoline COf"lJOration v. United States (1940),
:lO9 IT. S. 43G.

B. The Statute of the United States Involved in the Suit

The vnlidity of a Statute of the United States is not in
volved, but the suit does involve tllC interpretation and ap
plication of Section 203 of the COl1lm,unications Act of 1934,

48 Stat. 1070, 47 U. S. C., Sec. 203, which reads as follows:

" (a) F.vcry cOll1mon calTim', except connecting car
rierR, Hhall, within Ruch reasonable tillle as the Commis
sion shall designate, file with the Commission and print
a·nd ItCcp open for pl1hlic inspection schedules showin~

all charges for itself and its connecting carriers for

•••••••

•

,
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A. Statutory Provisions On Wbich Jurisdiction Rests

The Statutory provisions that confer jurhllliction npoll
the SuprcJlle Court to review the OCCI'CO of tho District
Court Ilre:

Inc., \Vushingtoll Properties, Inc., 'l'exwllHh Corporation,
and 'rhe 'Villard, Inc., defcndantH in the above entitled
cause, HUblllit herewith their statement showing the basis
of tile jurisdidion of the Supreme Court upon appeal to re
view the decree of the DiHtrict Court.

This is n !iUit in equity brought in the District Court for
the District of Columbia by the United States of America,
as complainnnt, at the instance of the I'~ederal (JolIIllJunica
t.ions ConlllliHsion, under t.he aut.horit.y of Section 401(c)
of the COllnnunications Act of 1934 (47 U. S. C., Sec.
401 (c») to obtain a decree llgnilH;t the llcfendallt telephone
Companics and defendant hotel com panics cnjoining alleged
violatiolJs of Section 203 of said Act (47 U. KC., Sec. 20:l).
The District Court granted the injullction ngainst the de
fendant hotel companies in a decree ellterell the 8th day of
Junp, 1944.

Section 401 (11) of the CommunIcations Act of 19.14, 48
Stat. lOfl2, 47 U. S. C., Sec. 401(d), which rends a8 follows:

"The proviRiOlls of the :mxpediting Act, npproved
February 11, 1903, as Rlnellded, and of Section 238( 1)
of the J ndiciul Code, as mnendcd, shull he held to apply
to any suit in equity ariHin~ nllder 'l'itle II of this Act,
wherever the United States is complainant."

Secf.ion 2 of the Expeditin.Q Act, approved February 11,
1903, ns amended, 32 St.nt. H2.1, 3(j Stat. 11(j7, 15 U. S. C.,
Sec. 2fl, 4n U. S. C., Sec. 45, which reads as follows:

"In every suit in equity brought in finy district court
of the United States under any of the laws mentioned
in the preceding section, wherein the United St.ates
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inlerRlall! llllll forei~n wire 01' moio cOlluhunication
hetwecn IIII! eli fTel'l~nt poillt!! Oil itK own Hyslclll, nnd be
twcen (lOiIlIH 011 ill; OWIl HyHtelll nnll poillts 011 the syHtcm
of ill.! cO'"I1'clin~ cnrriers or poi Ill!; on the RyRtmn of any
otlll'r caHicr slIhjcet to thiK Ad wIlen l\ throng-II routo
hm; beell cslllhliHlw(l, WhCtllCI' Huch cbnl'~cs aro joint
or Rcpnrlltl!, IIIHI Hbowilll-{ Ihe elllssilication~, pmdiceH,
HllIl r(!gullilioIlK nfTecting- sudl dlllr/-('cs. Such schedules
shnll c~ntllin sllch other iuforlllation, and ho printed in
such forlll, allli bo posled IIIHI l<cpt opcn for public in
Hpectioll in such places, llR Ibc COlllllliHHion llIay by
reJ{ulatioll require, and cach Huch Hchedule shall ~ivo
1I0lice of ilH clTedivc dale; nlHl such COlllillon cnrrier
shull funlish Huch Hcllcuulcs 10 ('/lcb or itR connectin~
carl'ien;, lIud such cOlluectin/-(' earriers shnll kecJl such
Hchedulcs open for inspection ill such Jlublic places as
the COlllmission llJay reqni I'l'.

(L) No e1UllII-{C shnll be mllde ill tile chnr~es, classifi
entiolls, rc~nlntionA, or pracliecR wbieh havo hoen so
filmJ allll puhlished exccpt nl'ter thirty (lays' notice to
the COlIlll\issioll nnd to the puhlie, which shull he puh
Hsllcd in slwh form nl\(l contllill Hueh illformntioll aR
the COIIIII,isHioll IIlny by ro/.{ullltillllH JlI'(!loll'rih(!; hnt tho
COllllllission mny, ill its disCl'ctioll IIl1d fOI' good causo
shown, IIlOdify the requiremellts HIIHle hy or ullder nll
thority of this !lectioll ill partil~lIl11r illstallccs or hy a
g-ellernl order applicahle to slJecial circumstances or
condi lionA.

(c) No carrie,', unless otherwise provided hy or un
der aUlhority of this Act, shall ell~ngc 01' pnrlidpate in
!Hlclt COllllll\llIicatiolls 1I111esH schedules ltave heen filed
nlld pllhlished ill aeconlllllce with til(! proviHiollH or this
Act IlIU} with the re~ulationsDlmle thercUIlt!el' j nnd no
currier sllall (1) chnrl-{o, demand, collect, 01' receive a
g'rellter or leRs or difTeJ'nllt COIllIH!l\lmtion for Hlwh com
IllllniclItioIl, or for any service in connection therewith,
hetween tllC points named in any such schedule than
the ehn rgoes spooi (it'd iII the AI'!Il'l1\lIe t\ len ill c lTcd, or

I•
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(2) refund or remit by nny means 01' devico any portion
of the charges so specified, or (3) extend to any person
any privileges or facilities in such communication, or
employ or enforce allY classifications, regulations, or
practices afTecting such charges, except as specified in
t,,\Ch Rchedule.

(d) 'file Commission lIlay rejoct and refuse to file
any schedule entered for filin~ which does not provide
and give lawful notice of its effective date. Any sched
ule so rejecteu by the Commission shnll be void and its
use shall he unlnwful.

(e) In cnse of failure or refusal on the part of any
carrier to cOlllply with tho provisions of this section
or of filly re~ulation or order made hy tbe Commission
thereundor, such carrier shnll forfeit to the United
States the sum of $500 for each such o1Tense, and $25
for each and every day of tho continuance of such
ofTense. "

O. Da.tes of Decree and Petition for AppeaJ

The dnte of the final decree of the District Court, here
Bough t to bo reviewed is Juno 8, 1944. It reads as follows:

"Q,-dcr for Permanent Injunction

This calise l'nmo Oil 10 he henru heforo the Court on
the COlli plaint of plailltifT seeking a permanent injunc
tion, and on the unswers of defendnnts. Aftor a trial
held Oil April 26 lind 27, 1944, in which the testimony
of wi tncsses, other evidence, nnd argument of counsel
were presented, tho Court found for plaintiff against
defCllllunt hotel companies heroin, and is this day enter
ing Findin~s of ll'act nnd Conclusions of Law in sup
port of its jud~lllellt.

It appearin~ that on Janunry 22, 1944, defendant
The Chesnpcake amI Potomuc Tclcphono Compnny filed
with the Federal Communications Commission, as part
of its tnriff schedules applicable to interstate and for-
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ci1{11 fIINlSag-C toll telephone 6ervicc, a lIew tariIT regula
tiOll, eITectivc l"ebruary 1:>, 1!144, and which was con
cUIT('ll in by dcfellllullt Allwriellll 'l'c!t!l'llonc and Telc
g'l'lIph (~OIlIJIHIIY, providillg' :I,'; follows:

•Messllge 1011 telepholle ~wrvice is furnishell to
hotols, /IJ1llrtlllPllt ]lolIseH 111111 clulls UpOIl the condi
tion that use of the sorvice hy guests, tenants, melll
bl!l's or others HhullllOI lie Illndo Hullject to UIlY charge
by lllly ]1()leI, lIJ1llrtlllcnt houso or dub, in lllldi tion to
the messuge toll churgos or the 'J'c1epholle Company
us Ret fort" in this tllriIT.'

It further IlPllIlllring thut Ilotwithstllnding the 111'0

ViNions of this tadIT "eg'ulation, lUlU the provisions of
~eclion ~O:l or t.he COJllJllllllicutiOllH Act of 1934, as
llllWlIlll'd, defelltlllJlt hotel COlllpllllies hnve Hillee l"eu
rUlll'y Hi, 1!)44, contilluetl to coiled extrn ehar/.{es, or
HUn~llIlrgl'H, I'I'OUI illuivitlunls usilll-\' tell!l'hollc pdvutc
brnlleh l'xehlllll-\'C extension statiolls on the 1"'cmiAes of
defellllullt hotel comp:\lIies to make anll rcceive inter
l:lt.llto and I'ondl-\'n telephone toll elllls, ill lIddilioll to tlte
J"(·/.{ullIr llllt! clrective turifT charges of defendallt tele
phone cOlllpanies, and the li'euernl tux, applicaule to
sue" calls.

H is, therefore, Ulili 8th dlly of June, 1944, ad,judged,
ordered, fillli decreed, tltat the defendant hotel com
pllnil'H, llnd I'llI'll of thl'lII, I1nllllll persons a{'tin~ 1Jllller
the llllthol"ity or contt·ol of eneh of them, including' their
oflicers, agents, servants, Rnd nttorneYH, he, mill they,
llllll eRch of' them, nrc herehy enjoined lind I"l'sll'lIilled
frOlll char~illl-\', dell\llndill,~, collecting', or l'eceivin~ RIIY
I'1I11rge fOI" Rnd in connection with any interstute or for
{·il-\'n 1Hes~:l/.{e toll t.elcphone sendee to or from the
prclJlis<'s of defendant hotel companies, other than the
ntesflll/.{e toll tcl<,phone chnrA'('101 set fortlt in t.he Ilflplicn
hie and efTedive tariff schednles of defendant tl'leplIOlH'
\'ompallieR on file with the Federnl Communicntions
ConllnisHion, /lilt! the npplicnhle li'cdernl taxeR.

I
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The Court retains juriHdiction over this proceeding in
order lhal it may issue any ot.her injunction against
defendnnts, or any of them, as mllY Rppenr necessary
to effectuate its deciliion,
. By the Court.

(S.) DANIEL W. O'DoNooHuE,
Associate Justice.

Petition for allowance of appeal waH presented on August

2,1944.

D. SubBta.ntio.l Na.ture of QueBtions Involved

This is an action in equity instituted under the provi
sions of Section 401(1') of the Communications Act of 1934,
at tlte request of the Federnl Communications Commission,
alleging violatiolls hy the defendant telephone companics
and twenty-seven hotels in the District of Columbia of tho
provisions of Section 203 of the Communications Act.

'1'110 hotels in tho District of Columbia, like hotels gener
ally at the present time, provido telephono instruments in
hotel rooms so that guests can make and receive calls in
their rooms, take and deliver telephone mcssages for guests,
page their guests, and perform other secretarial services.
It has been their practice for many years to reimburse
themselves for the cost of theso services by whnt aro called
II service charges" mnde to guests making telephone calls
from their rooms.

In 1942, an investigation of the practices of the telephone
companies and the hotels in the District of Columbia was
undertaken by the Communications Commission, which by
its report and order dnted December 10, 1943, found that the
services rendered by the hotels were toll telephone communi
cations services subject to the provisions of the Commnni
cations Act of 1934 and that any cbarges therefor should be
8hown in tariffe filed with it by the telephone companies un-
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uer the proviHions of Section 203 of the Act, or that tariffs
should be filed which contained specific provisions with re
Hpect to the conditions upon which telephone service would
be fllrnislwu.

In Sll]lpOsed compliance with the oruer of the Communi
('Ill iOIlH COli II II i i-:l'iOIl, tile !l-It'pllol\(' ('01111'"11 il'H filc(l n t1\ rifT
Bchedule, which purported to become efTcctive on February
l!;, 1!J44, providillg as follows:

"14. Service Furnished to llotels, Apartment llouses
and Clubs

Message toll telephone service is furnished to hotels,
apartment houses and clubs upon the condition that
use of the service by guests, tenants, members or others
shall not be made subject to any c1large by any hotel,
apartment llOUlIO or club in audition to the message toll
charges of the 'felephone Company as set forth in this
tariff. "

'1'he hotels thereafter continued to make their charges and
the telephone companies continued to furnish toll telephone
servico to the hotolH, whereupon thi8 nction was illHtitutcd.
The scction of the Act alleged to be violated is Section 203
requiring' COlllmon carriers to file tariffs showing their
chnrges and their clas8ifications, practices and regulations
affecting such charges and prohibiting them from making
other chllrgeR or extending to any person any privileges or
fncilities in communication except as specified in tlleir tariff
schedules.

'fhe District Court found that the telephone companies
were not violating the Act and should Jlot be enjoined but
that the hotels were violating the Act and should be en
joined.

The questions preRented include the following:

1. Whethcr the services rendered by hotels nrc toll tele
phone cornnlllllication8 services Ruuject to tbe Cornnllmica-

I•
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lions Act of 1934, charges for which, if any, must be shown
in tariffs filed with the Communications Commission. I

2. Whether the Communications Commission has juris
diction over the charges of hotels for their services of the
character involved.

3. Whether, if the sorvices for which tho hoto1s make
their charges are hotol services and do not constituto toll
telPflhono communications by a common carrier within tho
application of the Communications Act of 1!);14, the telephone
complluie8 may make the furnishing of their toll telephone
service conditional upon what the hotels charge for their
llOtol services in the conduct of their hotel business.

4. Whether hotels, which are not commo'll carriers sub
ject to the requirements of the Communications Act of 1934,
can be found guilty of a violation of those provisions and
whether all injullction lIIHy iHHuc 1I~llinst the hotels, when
the telephone companies which are carriers subject to the
Communicatiolls Act, 1934, are found not to he violating the
Htatute and no injunction is issued aguinst them.

There has as yet been little judicial interpretation of the
provisions of tho Communications Act of 1934 upon which
tbis action rests. Tho questions presented are questions as
to which no controlling precedents have as yet been an
nounced. They are questions of great concern not only to
the hotels in the District of Columbia and to the telephone
(~ompanics operating' thel'e, hut nlso to hotelH, duhs lind
apartment houses and the telephone companies throughout
the country.

Furthermore, the amounts involved arc very substantial,
tho charges which the hotels have heretofore collected
amounting on the average to several thousand dollars an
lIunlly for each hotel, so that the nggregate amount of the
charges for the hotels directly involved in this case, being
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tho llotels in the District of Columbia, will exceed $100,000
annually amI the aJ{gregate nmount of the charges of all
hotels interested in tho questions involveu will bo many
times this figure.

Ora.! Opinion

A copy of the transcript of the orl11 opinion delivered by
the Court in ueciding this case is affixeu hereto and markeu
.. Ii~xhi bit A."

Oonclusion

It iR thus clear that this appeal is within the exclusive
jnrilnliction of the Supreme Court and involvcs the review
of substantial errors of the trial Court.

Hespectfully submitted,

PARI{ER MeCm,I,EsTER,

GEOROE DE Ii'OIlEST LORD,

Attorneys for Defcndant
IIotel ComtJanies,

25 Broadway,
N CtV York 4, N ClV York.

JOSEPH W. WYATT,

Attorncy for Dcfenclant
lIotel Companies,
Southcrn Building,
Washingtotl 5, D. C.

August 2, 1944.
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EXHIBIT A

ORAL OPINION OF TIlE COUlt'!'

Pages 348 to 357
of Transcript

.. In the first place the Court l10lds that the law and tho
regulations involveu in this case, whereby the I.'edeml Com
munications Commission was established anu acts, are law
ful und valid.

The Court holds that this Court has jurisdiction of the
~Ilb.ieet matter of this ClUle and of the parties, and that tho
It'ederal Conllllunications Commission likewise had juris
diction of the matter of the tariff schedules, and so on, that
were made governing the two defendant telephone com
punies and others engaged in the telephone business.

Now that COvcrR the points of law that have been raised
here.

'rl\C Court holds that any relief along the lines of tho
larilT schedules, tllllt the hotels here may wish, or that the
telelJhone companieA here may wish, shoulU be tal{en up
IJrfn('c the I·'edernl COllllll\l1IientiOlHI Oommission.

Now 011 the mattcl' of motiollR to s!.rikc out certain teBti
mony, 01' objcctions, rather, to the aumissibility of ccrtain
tm;l.imony, thc COUl"t rules now that it is not to consider and
will not conAider in its decision any of the tcstimony, oral
or written, that was offered in this case in rcgard to 11 pro
pORcd ]5 per cent commissioll to bc paid hy the telcphone
('olllpanics to the hotels. 'rhut was merely 1111 olTer. It
dil1n't g'0 so far as to be called an offcr of compromise be
('/II1RO there is no conb'ovCl'RY in regard 1.0 moncy or charges
betwcen tho telephone companies and the hotels. It may be
1\ businesslike proposition on thc part of the telephonc com
pllnies to try to help the hotels out, becausc they arc mighty
~oOlI CIIS!.OIlWI'S of thc telephone companies.

Hut whatever the motive was tbllt promptcd it, it wllsn't
nil olTer of compromise, nnd even if it were, the Court
f;!Iol1ldn't considel' it becausc it was never carried through j

nnd jf it WIlS Il gcnerous offer-I doubt whethcr I could go
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HO fa I' as to Hay it wns-but if it was a busiucsslike proposi
lioll, 01' if HPIIi"h intere"t" were g'ovcl'lIing' tim telephone
('OJllI'll lIy, whatever it WflR, it doesn't bear upon the cs
sl'lItial issllef'; of IllW aJl(} fact ill this cnse.

'l'herefore, the Court iH not considering any of the evi
dence, 01',,1 01' written, thnt was introduced here in regard
to that proposed payment of 15 per cent of the toll charges
to the Ilotel dcfendants.

Now thcre has heen testimony ofTered here to show that
what the hotels put on the bills of those guests wllO used the
long' distnnce phone!! was a rensonable charge for secre
l.lII'i:lI serviee 01' hofel service, 01' whatever else you wi!!h to
(':dl it. \\'1'11. IIII' ('0111'1. will 1101 ('oll~idl'r 01' g"O illl.o fhe qIJeH
tion of whether it is reasonahle 01' unreasonablc, becausc
fhat isn't an issue in this case, Maybe it is most reason
ahle, and mayhe the hotel ~uest is very weB pleased with the
nmollnts that have lIeen char~ed 1'01' the accommodation
find !';erviceR rendered. But that isn't here before me.

1 couldn't Ilnderfalcc to say thllt the hotels arc rendering
~PI'\'i('('H worth l;i )lcr('(·nl. of tile dI:I"g'p for 101lg' (li"tallcc
('11111', un(l therefore could he allle to add that amount to the
hi lis of thei l' guests; 1 couldn't say that t.he ten per cent
t.lIllt they al'e apparently charging- is too lIIuch or a fair
chllrg(!, or what. So the Court is going to disregard tho
(('~t i'"011Y ('ollcel'Jlin~ the l'CIlSOllllhl-IIl'SR of tlds ('llargl',
01' surcharge, that the hoteh~ arc mnking to their guests for
long distance calls. So that is eliminated from the case.

Now n1tholl~h it may not be required of tbe Court-be
(':1111'11' 1.110 1'\'111' I'a I COllllllllni('alioIlH COlllllli"sioll t.llke" ntl

alLerllutivc position-to pass upon the issue as to whether
Ihe !lOtelN 1I re ng-entN of the telephone companio8, or
whether they are to be regal'lled lUi subscribers, 1 think a
('olll'f. oll/.{ht to talw n Htnllli 011 I1mt hecnUHe tlmt iH II vitnl
issuo in this case.

With all (lue resJlect to the plaintiff in this caso, tho Gov
ernment, I t hillic they ought to come into Court on a definite
theory nnd 110t leave the Comt to choose, nml the plaintiff
Ray, •Well, tnke this and if you don't like it, take that and
make it the basis of your derision.'

13

In the opinion of tbe Court the testimony in this case
nctuaBy fails to sbow that tbe8e hotels are the agents of
the telephollc compallY. 'fhere was no written agreement
to nlHt eiTed introduced here; thero was no oral agreement
to that effect illtroduced here; and there is no testimony,
writtell or oral, from which this Court could imply the
existence of allY agency ill tbe hotels on behalf of or as
agent of the telepbolle company.

In the opillion of this Court the hote18 are subscribers.
'rhey enter illto a ('ontraet with the telephone company.
'You render us such and such service nnd we will pay you
8\l(~h nnd such money'. They get the bill every month or
two llmlll ...y pllY Ihe ll'1l'pllolll' l'Olllplllly-lhal. waH t.he evi
dence in this case-the amount that they owe them as sub
scrihers for telephone service from the telephone company.

Now that being so, the telephone companies have no con
trol whateve\' over what these hotels arc doing in regard to
thiH Hu\,eharg"e. l3ut they have kllowledge of it. At least,
if they didn't have kllowledg-e of it before this case camo
up, they have knowledge of it today. As a matter of fact
the tCRtimollY HllowH that tIley have had lmowledge of it for
some time because they have discussed the matter and cn
deavored to make HOllie settlement of it.

So the telephone companies are charged with what tho
hotels are lloillg in regard to these sUl'cl.lllrges they arc
mulcing on the bills of their guests, for toll or interstate
messages.

Now that brings up the question of why we have a Federal
Communications Commission. Well, maybe some people
wish we didn't havo it.

Then the qnestion comes up as to what persons, what
property or what purpose this l!'ecleral Communications
Commission was cstablished for. I take it that without
doubt it was established for the benefit of the public, and to
protect tho public in regard to such matters as those in
volved in this case. They didn't want to leave the public at
the mercy of tho telephone companies, having a monopoly,
as one witness undertook to say, or maybe I 8uggested it to
him. But any way, monopoly or no monopoly, this Act and
theso Regulations and theso tariff schedules in regard to
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telephone rnessages going out through the states, all have
the prinC'i pal purpose of protecting the public against being
overchnrged. If we didu't have the Federal Communica
tiolls COlllllliHsion, and didn't have the regulations, and
didn't have these taritf scheduleR, the telephone companies
coulU say, i r you wnnted to talk to J obn Jones in New York,
HJ'en Dollars', or 'Twenty Dollars.' The man calling New
York frolll 'Vnshington woulU say, 'That is too much.'
They would say, 'Well, if you think it is too much you cnn't
talle, you elln take the train and go up and see him.'

We1l, you know such things have been done in the pust by
corporations, especially by public utilities when they
weren't uuuer control.

[ have said that because the public are the ones to be
primllrily protecteu by this Commission and by the law
estublishing it, and by the Regulations and Orders that it
1mB made.

H Romeone who is connected with getting these messages
fro/ll the person telephoning, to the receiver in New York,
the person receiving the message, if somebody else who has
some cOllllcctioll or part in trnnsmitting those messages
UJ\llertakeH to slap on an extra charge, whether it is 5 per
cent, 10 per cent, 20 per cent, or maybe 50 per cent, or it
might even be 100 per cent, just doubling it up, if that were
permitted it would be negativing in part, or maybe entirely,
the purpose of this Commission and the purpose of this law
ami of the regulations and orders of this Commission, and
the public would not be protected in regard to their inter
Htute telephone messages.

Now, thnt being so, if someone who has gotten telephone
fncilities I\S n subscriber, fl'om the telep'hone company-nllll
they huve gotten those facilities for their own bClwtH, to
accommodate their guests in the llOtel-undertakeB, when
the messuges are going througb, to render services to the
KuestR, and then undertakes to surcharge and make the
chnr~e go ahove, in amount, the tnriff schedule, thut woulU
be d()in~ indirectly what the telephone company is not al
low(!tl to do, IWel what the law, by its express and implied
terms, awl by the regulntions of this Commission, llud its
onlefR, dill 1101 JlI(,1l1l to allow.

15

Now under those circumstances I think that the hotels
it isn't for me to say what they should do-but they could
render less service because they were not getting paid for
it, just like you could put dimmer lights in the rooms of a
hotel, instead of GO-watt lights you could put in 40-watt
li1{hts-thnt is up to the iJl(lividual hotel. They are in com
petition with one another anel they can spend as little or
as much as they see fit in trying to get guests and patrons
and trying to keep them.

So in t'his case they dOIl't have to render all the service
that they do. And if it is too expensive-they all appear
to he pretty well organized here-they can all agree to
cut down on the expense where they are losing money.
They cou1l1 do that or they could charge for these services
separntely ulHIer Rome other item, whatever tbey might
wiHh to call it-HPcretllrial services, accommodation for
this 0\' that. Or they could go before the Federal Commu
nications CommisHion nnll ask to have an allowance put in
the btl'ilT H('ll(~tlult~; (JI' they coultl go to the Hent Commission
and hecause of the action of this Court-if an injunction is
granted-coultl f;ay, 'We should get more rent for OUI'

rooms'. 01' the holel/; couhl go to the food 01' the drinks
eommisHiom; amI try to god them to permit a rnise in the
price of food 01' Ilrinks.

Hut that if.! up to the hotels; they will just have to figure
out. a way to get the money; llnd if they can't get it this way
they will either have to cut down the service or get it some
other way.

'rhen-- 01' I'OUI'S(' [ nl'"dll 't IH\~~l'st it hut-if they WIlIII

to t.hey have the proposition made to them of getting 15
per cent from the telcphone compnuy.

As I say, these suggestions I hnve mnde are just thoughts,
but they don't enter into my decision Ilt all. The hotels
have, as I hnve iIHlieated, l\ llUllllwr of possihle ways in
which they may recoup the losses they say they are sus
taining; but the Court isn't concerned with that, that is a
worry of the hotels and not of this Court.

Accordingly the Court considers that in this cuse, while
it could cnjoiu I hpse t.l'\ephone cOlllpanies if the fuets of
the case required, from the facts in this case it appears thnt
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the telephone companies are not violating the tariff sched~

ules ut 1111, lind t1wrefore there is no remedy that should
be grulltpd at this tillle against the telephone companies for
any nets of their own. Since the Court has held that the
hotels l\ re not the agents of the telephone compnnie8, there
fol'(~ tile tldcl'lIone compullies are not re8ponsiblo for what
the hotels n ,'e doing now.

But the hotels Imow whnt they are doing, and the Court
llOldH thnt thoy are responsible for what they are doing,
alltl Ihl')' al'e lIIukiug' the public )lay lIIore fol' toll charges,
or for interstate telcpllOne cbarges than what the Federal
CommulJica!iolls Commission has allowed, and therefore
they nre violating tl.is tariff schedule of the F~deral Com
IIlullieatiolls Commission, they are violating tho law, and
viollllillg the ruleR of the Federal Communications Com
lIIiRSioll, Hlld should be enjoined accordingly.

So the Court will g-rant an injunction restraining the
hotelR from aIMing theRO surcharges to the bills of tho
j,{uests of tJl(l hotels, ill addition to the regular chargos for
the intend,llte toll charges.

The Court will further reserve, in this case, jurisdiction
of it so that should the hotels refuse to obey the order of
tlJis Court, enjoining them from making these chargeR, and
the telephone companics, Imowing, that they have made
these charg~s and that they are still making them, and that
1Iy I'e/l(lerill~ thel1l phone service they will thereby bo aid
ing and abetting them, and indirectly, maybe; encouraging
them to violate tho order of this Court and the order of
the It'ederal COJlllllunications Commission, then the Court
would fecI that it would have jurisdiction and authority to
enjoill the telephone companies by mandatory injunction,
01' [JrohibiUve illjunetion, rather, prohibiting them from
rendering any further service to those hotels.

'rlmt, I thillk, covers all the issues in the case.
(lounsel cnn confer together nnd prepare findings of fact,

conclusions of law, find a judgment in the case."
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the telephone (lompanies are not violating the tariff sched·
U!<'H lit 1111, nnd therefore there is no remedy that should
be granted lit Ihis time against the telephone companies for
any acts of their own. Since the Court has helU that the
ltotelH II I'e Ilot tlte Ilgents of tlJC telephone companies, there
fore the telephone companies are not responsible for what
the hotelli ure doing now.

But the hotels how what they are doing, and the Court
holdH thnt tlwy nre rCRponsible for what they are doing,
IIJ1(I they lire Illaldllg Ihe public puy more for toll charges,
or for interstate telephone charges than what the ll'edernl
Cornmunicntions Commission has allowed, and therefore
lIwy lire violatillg this tariff schedule of the Federal Com.
municationH Commission. they are violating the law, and
violnting tlte rules of the li'ederal Communicntions Com·
mission, nlH1 should be enjoined accordingly.

So the Court will grant an injunction restraining the
hotels f"om adding theso surcharges to the bills of the
gumlts of tile holels, in addition to the regular charges for
the iuterstate toll charges.

'1'he Court will further reserve, in this case, jurisdiction
of it 80 thut Rhould the hotels refuse to obey the order of
this Court, cnjoining them from making these charges, and
the telephone companiCl~, knowing that they have made
these chargcs and that they are still making them, nnd that
11)' renderiJl~ them phone service they will thereby be aid·
ing and abetting them, and indirectly, maybe; encouraging
them to violnte the onler of this Court and tho ordor of
the ]·'cdeI'1I1 COJllmunications Commission, then tho Court
would feel thut it would have jurisdiction Rnd authority to
enjoin the t.elephone cOlllpanies by mandatory injunction,
or prohihiIive injunction, rather, prohibiting them from
rendering ony further service to those hotels.

rrllUt, I think, covers all the issues in the case.
Counsel cun confer together and prepare findings of fnct,

conclusions of law, nnd a judgment in the case."
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Statement of the Grounds on Which the
Jurisdiction of This Court is Invoked

The jurisdiction of this Court is invoked under the fol
lowing statutory provisions:

(a) Section 401(u) or the Communications Act of
1934,48 Stat. 1092, 47 U. S. C., Sec. 401(d), which reads
as follows:
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wrhe provisions of the Expediting Act, approved
Fehruury 11, HJ03, as amended, and of Section 238( 1)
of the .Judicial Code, as amended, shall be held to
apply to any suit in equity arising under Title II of
this Act, wherever the United States is complainant."

(b) Section 2 of the Expediting Act, approved Feb
ruary 1, 1903, as amended, 32 Stat. 823, 36 Stat. 1167,
15 U. So C., Sec. 29, 49 u. S. C., Sec. 45, which reads as
follows:

"In every suit in equity brought in any district
conrt of the United Stutes under nny of the Illws
mentioJled in the preceding section, wherein the
UJlited States is complaiJlant, an appeal from the
finnl decree of the district court wiII lie only to the
Supreme Court Rnd mnst be taken within sixty days
from the entry thereof."

(c) Section 238 of the .Judicial Code, as amended,
36 Stat. 1157, 38 Stat. 804, 43 Stat. 938, 28 U. S. C. 345,
which reads ill part as follows:

"A direct review by the Supreme Court of an
int('rlocutory or finul judgment or decree of n dis
trict ('ourt may be IIUU where it is so provided in the
fOllOWing sections or parts of sections and not other
wise:

(l) Section 29 of Title 15, and section 45 of
Title 49."

rrhis Court has .jurisdiction under these provisions
sinc(' (II) thiH is u suit in equity under 'rillc II of the Com
munications Act; (h) the United Stat.es is the complainant,
and (c) the cnse iH here on direct nppeal from a finnl deCl.co
of the Distl'ict Court tulHm within Ilixty days from thc cntry
thereof (the d(!crec of the DiHtrict Conrt was entered on
June 8, ] 944, uncI the appeal was allowed by an associato
justiee of RIl ill cou,·t on August 2, 1944).

ThiR Con rt Hoted prohable jurisdiction on November 13,
1944 (It. 306).

3

Statement of the Case

The Na.ture of the Action

'l'his is a civil action instituted in the District Court of
the United States for the District of Columbia in the name
of the United States as complainant but at the request of
the Federal Communications Commission. The complaint
alleges tllat the action was brought pursuant to the provi
Bions of Section 401(c) of the Communications Act of 1934
(hereafter generally referred to as the Act) to enjoin vio
lation of Section 203- thereof by defendants (R. 4). The
defendants named were the American rl'elephone and Tele
graph Company RHd the Chesapeake and Potomac Tele
phone Company, herein jointly referred to as the telephone
company, and twenty-seven hotels in the District of Colum
bia (R. 1,2).

Section 203, in so far as it is here portinent, by subdivi
sion (a) requi res "I~very common carrier" to file with the
Commission" schedules showing all charges for itself and
its connecting carriers for inten:;tate and foreign wire
• - - communication - - - and showing the classi
fications, prncticcs nIlll regulations Rffecting such chargcs,"
and by subdivision (c) provides that

"no ca rrior shall (1) charge, demand, collect, or re
ceive a greater or less or different compensation for
such communiclltion or for any service connected there
wit.h • • • tlum the cllllrges specified in the sched
ule theu in effect, or • • • (3) extend to any person
any privilege or facilities in such communication, or
employ - - • any • - - practices affecting such
chargcs, except as specified in such schedule."

It is not alleged nor has it been found or proved that the
hotels are "common carriers" or "carriers".

Nevertheless it is alleged that the hotels violate these
provisions hy their long-established practice of mak
ing so-called service charges to their guests who avail

• These and other statutory provisions involved are reproduced
in the Appendix hereto.
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themRelveR of the facilities afforded to them by the hotels
for m/lkill~ toll tl'lephono calls from their hotel rooms and
of the Rcrvi('cR of the hotels in placing Much calls, taking mes
BUgOR, ole. 'I.'heMe service chargeR are designed to compen
sate the hotelR for the substantial expense which they incur
in 1)J'ovidillg' telephones and equipment in hotel rooms, oper
ating the PBX switchboards through which the lines in
the hotel arc cOllneeted with the trunk lines of the tele
phone company, paging guests, taking messages and per
forming various otQer services generally described as
"secretarilll". These service chargeR are billed to guests
by the hotels as a separate item On theil' hotel hills and
are retaillPd by the hotels (H.. 61), The hotels also charge
thpi I' glleRtH the exact amounts of the charges of the
hllllphone eOlJlpallY for their respective calls, for which
telephone e!lllrgps the telephone company bills the hotels
aR RIII)Rcrihcl'l'l, jnst as it hillR other subscribers. 'l.'he tele
phone complllly does not bill the gueRts but looks to the
hot.. IR for pnyment (R. Cl1).

It. is alleged that the collection of theRe service charg-es
by the hotel!! has violatClI Section 20:1 of the Act Rince Feb
rllary Hi, 1fl44, on which dnte it is contended that there be
cam(1 elTective n new tariIT Rchedule moe] with the CommiR
~i()11 It)' the tell'phone company, which provides:

"MeSRage toll telephone service is furnished to
holt-IR, Ilpnrhnent houses lind dub!'! upon the condition
that 118(1 of Ihe service lIy gueRtR, l.enl\lIlR, memhers or
olherH l'hnlJ 1101. he made 8uhjnnt to I\n)' chnrge hy nny
hotel, flpllr1!IIPnt hOllse 01' clull, in I\cll1ition to the mes
sage toll dlarg'PR of the 'I.'ele)lllolle Company as set
fortll in Ihis tnrifT."

Notwitlll~tllneling thnt the hotelR nre not carriers ancI
tllllt Seetio.. ~()a, hy its termR, IlPl'lies only to calTiel's, and
notwilhstull(lillg' that tlte service charges ('olleded by tho
hotels 1lJ'(~ I'ctuinctl hy them and I\I'C not ill any wny re.
miUed to 01' I'e(~eiveel by the telephoue company, which re
ceives ollly itl:! tariff I'lltes, the complaint alleges that

5

"each of the defcl\(luuls has illegally continued and is
illegully continuing to churgl', de IOU1\(1, collect, or re
ceive lmrchnrges or service chargcR for und in connec
tion with intenltlllc nlHI foreign lIIessage toll telephone
communications • • .," (R, 10)

'l.'he hotels, by their answer, denied any illegality on
their part in collectillg their service charges, denied the
validity of the tariff schedule or that it ever became legally
effective, denied that their service charges were subject to
the provisions of the Communications Act of 1934 or the
jurisdiction of'the Commission or that they could be regu
lated in any way by tariffs flIed by the telephone company
with the Commission, denied the enforceability of the tariff
sehedule agninst them, and denied the jurisdiction of the
court to issue the injunction prayed for against the hotels
(H. 42-45).

The telepllOne company, by its answer, denied unlawful
conduct on its part (H.. 47-50).

A motion by the CommiRsion for a temporary restrain
ing order was denied (original record 112, omitted in
printing) aIHI the case WUl:! tded before District Judge
o'DONOOIlU~; without a jury.

The Services a.nd Service Oha.rges of the Hotels·

In the lobbies or other accessible locations of an of the
defencIant hotels, telephone booths have been installed and
nre availablo to persons in the hotels, by means of which
calls can be mnde without involving the services of the
hotels Ilnd their personnel. Charges for these calls are paid
directly to the telephone company through coin boxes and
nre at the tariff rates of the telephone company without any
additional chnrge being made or collected by the hotels
(R. 62):

• At the trial of the case on April 26 anel 27, 1944, the evidence
was limited to the situation at one hotel, namely. The Shoreham, and
it was stipulated that the testimony in regard to the facts at the other
hutels would be suhslalltially the 5.'1I1lC (R. 101, 169),
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However, the hotels, as a part of their hotel service to
their guests, have made it possible for guests to make and
receive tclcphonn calls in their rooms by having telephones
installed thercin connected with the so-called PBX switch
boarus of the hotels and have also customarily provided
numerous message and secretarial services to their guests
in COJlIleclion with telephone messages (R. 57, 60). The
telephoue company, by regulation, refuses to permit any
telephone equipment not procured from it to be connected
with its trunk lines, and therefore the telephone instrument8
in the hotel room8 and the wiring therefor, as weU as the
PBX 8witchhonnl through which the connection is made,
mnst he procured from the telephone company (R. 132, Find
ing 6, R. 57) although there i8 other equipment that might
be Used (H.. 132).

The telephone e'luiprnent of a hotel con8ist8 basically
of u private swift'hhonl'll, l<IIown lUI a PBX board, and ex
trHJsion lines from the 8witchboard to the rooms, with tele
phone iWltnllncuts at the end of each extension line. The
truuk lillm; of the telellhone company come to the switch
hoard nul! there conned with the hotel's equipment (R.
!)H). There is various other auxiliary equipment, and the
equiplllent or the Shoreham, which is typical, was described
by II wi tuesR as rollows:

.. 'rill> Shor(lhanJ IlllR a (j position switchboard with
3!.l tl'lJuk lillCS, 2 auxiliary lillcH, H!i5 l:ltutioIlH, 204 direc
tory liHtillg-S, 2 mille sets, 2 wiring plans, 8 buzzer cir
cllits, 4 g'OIlg'S, 2!1 ),ells, llllll a 4-lille conference equip
mCIJt, olle Looth, 2 ndditionul Htatiolls, one lamp
indicalor, 8 o)lel'llior RetH, 11 long distance terminal
100Jl:; 01' trullks, 7 wiring plans #20:1 nllll 600 feet of
rnilellg'(! 1'01' 11II off-pl'emiso station." (R. 102)

'1'he IlI1l0unt !lllll type of equipnwllt in a hotel is entirely
a matter or the hotel's choice (It 12R).

'I'he equiplJlent ill the hotel is exclusively under the man
agemelll, 1I1HI control of I.III! hotl~l, lllHl if:! manned hy em
plny""s Ill' till! hott'l (H. 12H). 'Phe cost of the e'lnipment
is home IIy the hotel ill tho fol'lU of U JIIontJdy charge paid

7

to the telephone compllny for uso of the equipment, and
the employees who man the equipment are paid by the
hotel (R. 58, 128). Indeed, the telephone company by a
tariff provides" All operating at the subscriber's premises
must be performed at the expense of the subscriber-"
(n.. 220). 'l'his cost is suhstantial, the cost to the Shore
ham in 1943 being $8,680.10 for use of tho equipment,
!llltl $21,H!J:i.li2 1'01' payroll (It. 1(2).

The telephone equipment in the hotel, beginning with
the switchboard, is selt'-cont:1ined, needs no outside service
01' opemtor (It. 131) alld the service of the telephone com
pallY is reqlli red only when a call goes outside tho hotel,
that is to suy, on the exterior side of the switchboard (R.
1:U).

The hotel suhscriLes to und receives from the telephone
company Ihe mmal telephoue service which is furnished to
any hllsiness establishment, onice, or other subscriber hav
ing a private switchboard (R. 128). This service is known
as Private BJ'llJlch ~xchangc, or PBX, service. There is
JlU tIi ITen'lIce I,et wecn the private Bwi tchLoard installations
in, and the service rendered to, hotels and the installations
in, and the Hervice renuered to, allY private switchboard
subscrihcr, either in avuilaLle equipment and the charges
therefor, or service rendered and the charges therefor (R.
128).

In addition to procuring und paying for the interior
telephone equipment, und paying for the operator8 who
man it, the hotel furni:;hes a variety of services to guests
who use the telephones. These can be described best as
secretarial services and ure comparable to the services
rendered by a secretary in n private office (R. 60, 164).
As exampICl'l, the hotel operators will place and complete
long distance calls for a hotel guest (R. 164), thus permit
ting the guest to go about his busines8 until the called per
Bon is reudy. 'I'his muy take several hours in the case of
a call to l\ distant phone when the circuits are busy (R. 161).
Incoming mORsnges are received dUJ'illl( a ~lJest's absence
and memorill HIll of them left for him (R. 165). Outgoing
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messages are transmitted for a gueElt who will be absent at
tho timo the callod person is ronched or who has not the
time or inclination to deliver them personally. Guests may
leave word where they will be at II designated timo and call
ing perSOJls are given this information by tho hotol oper
ators. Guests who may not be at the telephones in their
rooms are located by hotel omployees and called to the phone
(n. Hi5). (} lIests who arc not even in the hotol when an
iucollling call iH received will be reached where possiblo
Ilnd advised of calls (H.. 1(5). Ouests wishing telephone ser
vice suspended for a period are given this protection (R.
1(6), and guests may advise the hotel operator that they
will J'ecoive calls only from designated people and the
operator suspends all other callM (R 1(6). The services
of thiR lJuture are manifold (R. 1(5).

The telephone company is not permitted under its tariffs
to n"!lldol' these services which ure rendered by the hotel
(U, 59, 209, 210, 129). Its tariff provides

"14. 'rhe Company will not trnusmit messages • • •.
]t:mployees of the Company aro forbidden to accept
either oral or written messages to be transmitted ove\'
the lines of tho Company." (It. 230)

To reimburse itself for tIle cost of the facilities furnished
and Hervices rendered to their guests, it has long been the
pructice in the hotel to make a service charge to their guests.
This chargn hus been ten cents P<'r t,oll call where the tele
phone tariff charge is one dollar Or less, ten per cent of the
telephone tariff charge where such charge is mOre than
One dollar, with a maximum charge of three dollars per call
(It 150).

The gllost is also charged the regular taritT rate which
the hotel pays to the telephone company for the toll call
(It GO).

'1'11(1 I.plpphOlw comptlny IltlR nothing' w)lIl1ever to do with
t.he cllarg'os madc hy the hotel to its guests (R. 131). It
looks to tlao hotel to pay the telephone bill based on the tar
ilT charges, and knows nothing of what the hotel may collect
(It. 120). 'fhe f(')<,phone eompnny gets 110 part of t.he
charge collected hy t.he hotel from its guests (R. 120).

9

The Proceedings Before the Federal
Oommunications Oommission

The tariff proviHion of the telephone company upon
which this action rests was filed following and in supposed
compliance with an order made by the Commission in a
proceeding conducted by it.

The Commission's report indicates that it was led to its
cOlll'luHion hy itH cUlll'eption of the policy which ought to
be reflected in the Act rather than by an analysis of the
statute itself. The Commission said:

"If the collection of such sUl'char~es were not sub
jedcd to re~ulatory control, a subscriber, or anyone
else other thnn the telephone company, who is per
mitted hy the telephone company to control access to
the usc of a telephone, could freely resell interstate
and forei~n telephone service, imposing any charges of
his own on Auch usc," (R. 26)

Tlae Commission Raid there were three possibilities as
to "reflponsibility for the surcharge"; either (1) that they
are charges of the telephone company on the ground that
the hotels arc its ag'ent for collection j (2) that the hotels
are connecting carriers for hire and themselves subject as
Cft rriers to the Communications Act j or (3) that the hotels,
as snbscribers, receive telephone service "subject to such
luriIT proviRions al'\ may apply" (R. 27, 28). The Commis
sion then found thnt the hotels" are agents of the respond
ents" (R. 29, 30), and that any charge for the services ren
dererl by t.he hotels "muflt he properly Ahown in effective
ImiITs" filed 1Iy the telephone company (R :l0). The Com
mission expressly omitted any finding ns to whether the
hotels were connecting carriers (R. 30). But notwithstand
ing' it.s finding thnt t.hey were ngont.R it found t.hem to be
suhscribel'l'\ (H.. 30). And it concluded that the tariff of
the t.clcphon(' cOIllJlllny whil'll Hhoultl he filed 10 Rhow any
I\ervicc chft "~l'fl mlHln hy the 1101 nlR "ml\Y conl'\ist. of n tl\ riff
Tt'g'ulation • • • whidl contains s[lccifie proviRions with
re!lpcct to the conditions upon which telephone service
• • • is fllrniRhcd • • • to hotels • • •. " (R. 36)



~
,';

.'.~
f,I
"

.'II
:t

:..'
~:
.:~

~

10

The Tariff Schedule of ~he Telephone Company

It 611011111 he noted thut the Commission's order did not
rellui re the telpl'hone company to file a schedule which
would attempt to prevent the hotels from making any
churge whatever for their services but simply reqnired it
to file 11 ~chedulc stating what lwrvice charge would be
penni !ted.

However, on January 22, 1944, the Chesapeake and
Potomac 'I'elephone Company filed a tariff with the Federal
Communications Commission, purporting to become effec
tive February 15, 1944, which contained the following pro
vision:

"Message toll telephone service is furuished to
hotels, apartment hon!-lcs and clubs uJlon'the cOIHlitiou
that usc of the service by gnests, tenants, memhers or
otherH Hhull not be Illude subject to any chnrg'e by any
hotel, npnrtment house or club in addition to the meS
sage t.oll chargeR of the TelepllOne Company as set
forth ill this tariff." (R. 62, 6:1)

The Institution of This Suit

Not only Illlt] the Commission's order not required the
telephone company to file a schedule designed to bar any
service charge by the hotels, but the Commission in its pro
ceeding ll/ul IlIntle no invcstigation whatever of the services
of the hotels or of the costs incurred hy them for which
their service charges were made.

Nevertheless, the ink was hardly dry on the telephone
company's new schedule when the Commission, through the
Attorney Geneml, ill!~tituted this suit to enforce compliance
with the schedule and to enjoin the hotels from making
their service charges.

Not only this but the Commission asked that a temporary
restraining order be issued forthwith, at once restraining
the hotels from making their charges upon which for many
years they hnd relied to reimburse themselves for the sub
stantiul expenRcs incurred hy them. As has been suid, this

11

temporary restraining order was denied and the case pro
ceeded to trial on the merits.

The Decision of the District Oourt

Tho District Judge concluded that

"from tho faets in this case it appears that the tele
pllOIIO eOlllpauies are uot violating the tariff schedules
at all, and therefore there is no remedy that should be
granted at this time against the telephone companies
for any acts of their own." (R. 54)

The COlllmission had based its decision upon its finding
that the hotelR were the u~ents of t.he telephone company
and for this reason had ruled that they should make no ser
vice charges, except as provided for in schedules of the

telephone company.
The District COli rt, however, overruled this conclusion

aud expressly found that the hotels were not agents of the
telephono compuIIY (It. 63). 'fhe District Judge correctly

said that tho evidence

"fails to show that. thc~c hotel!! arc the agents of the
telephone company. There was no written agreement
to that elTect iutroduced here i there WIIS no oral agree
ment to that cITed introduced here i and there is no
testimony, written or oml, from which this Court could
imply the exiHtence of any agency in the hotels on
behalf of or as agent of the telephone company."

(R. 52)

Judge O'DONOOlIUE ruled that "the hotels are sub

scribers." (R. 52)
There is nothiug in the statute that requires that the

charges of subscribers for theil' services and expenses must
he specified in or arc to he controlled by tariffs of the
telephone company. The District Judge, however, argued
that if a hotel as a subscriber

"lII1dertnlt('~,when thc lllessngm. are ~oiIl~ Ihrou~h, to
rcudcl' RCl'viccs tu the gucsts, lind thell undertakes to
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surchuJ'g'o RlHl malw the charge go above, in amount,
tho tnriff Hl'hedulo, that would he doing indirectly what
the telephone company is not allowed to do, and what
the law, by its express and implied terms • • • did
Hot lIIean.to allow." (It. 5:J)

Since, as we shall argue more fully hereafter, Section
:W:l pruhil,ils ollly carriers from collect.inl{ charges otherwise
tJlllll strielly in acconlallce with their tadl! schedules, and
t.he DiRtrid COllrt Couud that the "telel/holle l~omJlllnies are
not violating' the tariff schedules It, it would seem to follow
inevitably that there was and could be no violation of Sec
tion 203 at all, und that the action should have been dis
missed.

Nevertheless, on the ground that "the hotels know what
they are doilll{" und despite the fnct that they nre not
carrierR or agents of the telephone company, that the tariff
if! not theirR and that the statute contains no words or pro
hil.>il.ion directed to subscribers, the District Court concluded
that

l/t.Iu'y (Ihe hotels) nrc violatiug' this turilT schedule
of tile l'\~lh~1'll1 COIll/llllllil!UtiollH (~OJllllliHHioll, they al'o
violnting' the law, nllil violntillg the rules of the ll'ed
eral ('l/lIll1ll1l1iclIl.ioJlH COllllllission, and should he 011
joi lied accordingly." (It, 55)

In the eOllduRiollS of law the District Court stated the
matter tllU!i (it. (iG) :

Ie 9. The collection by defendant hotel companies
from Users of interstate and foreign message toll tele
phone service of an extrn charge, or surcharge, ill addi
tion to the regular tariff charges specified in the effec
tive and applicable tariff schedules of defendant tele
phone cOllll'lluies on file with the It'ederal Communica
tiOlls COlllmissioll, and the Ii'e(lernl tax on such sel'vice,
is contrary to the above tarifT regulation. 'rllC collec
tion by defendant hotel companies ot' any such sur
charl{(> iH therefore illegal and should he enjoined. The
defclldullt telephone companies al'e not. violating said

tariff regulation by any act or omission of their own,
and are not responsible for the violations being com
mitted by the hotels."

Other Related Proceedings

The conclusions of law of the District Court refer to
the pendency of a three-judge court proceeding (R. 67).
Although not fully set out ill the printed record, we think
the Court should be informed of this and other proceed
ings which nre pending.

(1) Upon the issuance by the Commission of its order,
pursuant to which the telephone companies filed their tariff
schedule, the hotels instituted a suit in the District Court,
as provided in Section 402 of the Act, to annul the order
on the ground that it was invalid and based upon errors of
law, BecauRe of the bringing of the present action to en
force complinnce with the tariff filed pursuant to the order,
the hotels' suit has not been brought to trial.

(2) When the tariff schedule WaS filed by the telephone
company, the American Hotel Association, on behalf of
its members, including the hotels here, Jletitioned tho Com
mission to enter into an investigation of its reasonable
tless and legality and to suspend its operation pending
such investigation, as the Commission had power to do
under Section 204 of the Act. This the Commission de
clined to do, Thereupon the American Hotel Association
filed a formal complaint with the Commission alleging that
the new provision in the tariff schedule was unreasonable,
discriminatory and unlawful and asking an investigation,
but at the same time asserting that the tariff was illegal
because it purported to regulate charges of hotels for their
services which were not within the purview of the Act nor
suhject to the eommitlsion's jurisdictioll, Action on that
complaint has beell held in abeyance pending the final de
eision 011 t.he .iu risdietioulll question in this suit.

(:l) Two other suits to enforce compliance with siqtilar
schedules of the American Telephone & Telegraph Com-
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rany and its corresponding local affiliates have been insti
tuted by the United States at the request of the Commis
sion-one in the United States District Court for the
Southern District of New York, and the other in the United
States District Court for the Northern District of Illinois.
Tho facts in these two ot.her cases, while in large part simi
lar to those present. here, differ in cedain important re
spects, notably, thut tho schedules there involved were not
filed in supposed compliance with any order of the Com
munications Commission and that the le~ulit.y of the sched
ules was challenged on the ground that they had not been
filed in accordance with the requirements of the Act. In
the New York cuse the District Court has rendered a de
cision in favor of the Oovernment alltl an appeal has been
taken to this Court.. As yet this Court has not noted prob
able jurisuidion, IIotd Astor, btc. ct al. v. United States
of America, et al., No, 823. 'l'he Illinois caso has been
argued in the District Court but no decision has as vot
been rendered. .

Specification of Errors

1'he llJlpellllllts intend to urge the following assigned
errors (H. 2!Jl-2!J8):

1. '1'he Court erred in concludillg as a matter of law
that,

'''rhe tlll'ifT regulutioll with respect to interstate
aJld t'ol'eign messllge toll telephone servico filed with
the I"eueral Communications COlllmission by defend
ant 'l'llu Chesll)leake umI Potomac 'l'elephone Company
011 .January 22, l!J44, to be elTeclive Ii'ubl'uary 15, 1944,
llllU Co rlllully concUl'l'ed ill by uet'endunt American
'l'ele)lhone allu Telegraph Company, providing that
'Message toll telephone sel'vice is fUl'l1ished to hotels,
upn rllll~'llt houses /llld clubs upon the condition that
usc or lhe service by guests, tenants, melllhers or
others shull nol he made subject to /lilY charge by any
llOtol, n pnrtlllcnt house or club in addition to the mes
Rnge tull cllllrges of the 'relephone Compnny' as set

15

forth in its tariffs, is a legally effective tariff regu
lation under the provisions of the CommunicatioJls
Act of 1934, as amended, applicable to interstate and
foreign message toll telephone service to or from tele
phone instruments located on the premises of defend
ant hotel comp/lniesr 'l'his tariff regulation is binding
both on defenuunt telephone companies and on each
of Uw defendant hotel companies." (Concl. of Law 8.)

2. The Court erred in concluding as a matter of law
that,

"The collection by defendant hotel companies from
users of interstate and foreign message toll telephono
service of un extra churge, or surcharge, in addition 'to
the regnlnr t.ariff charges specified in the effective and
applicable tariff flchedules of defendant telephone com
panies on file with the ll'ederal Communications Com
mission, alld the !l'ederal tax on 8uch service, is con
trary t.o t.he above tariff I'egulution. '1'he collection
by defendant hotel companies of any such surcharge
is therefore illpgal and should be enjoined. • • ."
(Concl. of Law 9.)

3. The Court erred in concluding as a matter of law
that,

"Any queHI ions as to the justness and reasonable
ness of the ahove tariff regulation should be first sub
mitted to the F'ederul Communications Commission for
its determination uudel' the Communications Act of
1934, 8S amended, and any such questions may be
properly submitted to a Court, only after a prior de
termination by that Commission." (Concl. of Law 10.)

4, The Court erred in concluding as a matter of law
that,

"A permanent injunction shall issue restraining
the uefendant hotel companies, and each of them, and
all perRons acting under the authority or control of
each of them, including their officers, agents, and
servants, from charging, demanding, collecting, or re-
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ceivinl{ IlIlY charge for nnd in connection with any
interst ate or foreiKn meRFlaKCl toll telephone service
to or from the prClmises of defendant hotel companies,
otlwr tllall the IllessaKe toll tole{lholle dlRrges set forth
ill tile applicable and effective tariff schedules of de
fcndllll t tclephOlH' compallics on file wi th t.he Federal
Communiclltions CO/llInil'lRion, and the applicable Fed
eral taxes." (Conci. of Law 14.)

5. The Court erred in concluding as l\ matter of law
that,

II Tile surcharges being colleded hy defendant IlOtel
compllllieN frolll lIfHH'1l of iuten:ltnte amI foreign mes
Rage lull telepholle service to and from tho premillell
of defclldullt hotels ure charges for and in conneclion
with illtcr8tllte fllld foreigll telephone tolLcommulliea
tion Rel'vice, within the mellnillg of the Communications
Act of 1!J34, liS umellded." (COIIC1. of Law G.)

!). 'rhe Court erred in finding us u fuel that,

"'rhe elTl·ct.ive tarifT HcheduleH uf defendant tele
)Ilion I! cOllllHlllieH 011 file wHh tile li'ederal Communica
tions ConnuiHsion for mcssage toll telephone service
upply to illterlltate and foreign message toll telephone
service hetween all stations locat.ed on the premises
of del'IJlulunt hotels, including' PBX extension 8lations,
and telephone Rtations located outside the District of
Columhia. The tariff RchedulcR of defendant telephone
eOIll)lIlll ieH on file with the li'edm"llI Comlllunicutions
CommiHHion illcltule the following effective provision,
which iR applicable t.o all of their interstate aud foreign
meS8l\ge t.oll telephone service:

"Pile toll service (~llll1'gCR Hpe(~ilicd in this tariff
arc in paymcnt 1'01' all scrviee furnished hotweeu tho
culliug alll} callcl} telcphones.' " (F'indillg 8.)

10. 1'110 ('ollrt enell in failing to fincl llS a fud RIIlI to
conellluc llR 11 mattel' of luw t.hat the turiJT schedulcs of
def(,lIllnnt l(·lcphone compllnies on file with the li~edcrnl
COllllllllllicll tions ()onl1nissioll for nwssnge toll I.elophono
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service apply only to service beyond the PBX switchboards
of the defendant hotel companies.

11. The Court erred in failing to find as a fact that the
provision tha I.,

"'l'he t.oll service charges specified in this tariff are
in payment for ull Hervice furnished between the call
ing and called telephone"

applies only to telephone Ilervice beyond the PBX Rwitch
boards of the defendunt hotel companies and should be so
interpreted.

12. The Court erred in failing to find as a fact that the
additional char~es made by the defendant hotels to their
guests wlH'Jl such guest makeR a toll telephone call are
chargl's for the services c1c1scrihed in the 13th finding of
fact of the Court, which the defendnnt hotel companies
render 01' arc prepared to render to their guests.

13. The Court erred in finding as a fuct that,

"'I'he surcharges being collected by defendant hotol
companies are c1mrges imposed against the users of
interlitate and foreign mesHage toll telephone service.
They are made ollly when such service is used, and
they urc a pnrt of the charge made to the users of
interstate aIHI forcil{n message toll telephone service
in conned-ion with such URe. These RUTchnrges are col
lected by the defendant hotel companies in connection
with interstate llud foreil{n telephone toll communica
tion service." (ll'inuing 23.)

14. Tiro Court erred in holding II that the Federal
Communications Commission likewise had jurisdiction
of the matter of the tariff schedules and so on ", and in
failing to hold that the Federal Communications Commis
sion had jurisdiction only to the extent that the tariff
schedules were valid. (Tr. P. 348)
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15. The Court erred in holding that,

" Any rolief along tho lines of the tariff schedules
that the hotels here may wish, or that the telephone
companies here may wish, should be talcen up before
tho }i'ederal Communications Commission." (Tr. P.
:~48)

16. The Court erred in holding that,

••• • • if someone who has gotten telephono
rl\cilili(~R 1\8 Il subscriber, from Uw tclophone cODlpany
-and they have gotten those facilities for their own
benefit, to accommodate their guests in tho hotel
undertukes, when tho messages are going through, to
ronder services to the gUORtS, and then undertakes to
surcharge and make the charge go above~ in amount,
the tarifT schedule, that would be doing indirectly what
the telephone company is not allowed to do, and what
the law, by its express and implied terms, and by the
regulations of this Commission, and its orders, did not
mean to allow.'" ('1'1'. P. 353)

17. The Court erred in holding that the defendant hotel
companies are,

••• • • violating this tarifT schedule of the Fed
eral Communications Commissiqn, they aro violating
tho luw, and violating tho rules of the li'ederal Com
Dlunications ()ommission, and should be enjoined ac
cordingly." (Tr. P. 35G)
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pany, purporting to become effective February 15, 1944,
were valid.

20. The Court erred in failing to hold that the tariff
schedule and the tariff rebrtllat.ion contained therein filed on
January 22, 1944, by the Chesapeake and Potomac Tele
phone Company, purporting to become effective February
15, 1944, were not vnlid in 80 far as they attempt or purport
to prevent the defendant hotel companies from making a
charge for hotel !lervices rendered.

21. The Court erred in failing to conclude as a matter
of law that the tnriff schedule upon which this action was
based was illegal, invalid and unenforceable in that it rep
resented an attempt of the defendant, the Chesapeake and
Potomac Telephone Company, to regulate the charges of
the defendant hotel companies to their guests for hotel ser
vices, in that it failed to confonn to the provisions of Sec
tion 203 of the Communications Act of 1934, and in that
by it the said telephone company illegally attempted to
make the furnishing of telephone service to subscribers con
ditioned upon the conduct by said Imbscribers of their own
business activities.

22. The Court erred in failing to find as a fact that the
PBX switchboards, the extension stations and connecting
lines within each hotel constitute self-contained systems for
internal communication.
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18. '1'110 Court erred in holding that,

"The Court will grant an injunction restraining the
hotels from adding these surcharges to the bills Of the
guests of the hotels, in addition to the regular charge
for the interstate toll charges." (Tr. P. 356)

19. The Court erred in holding that the tariff schedules
aud the tal'iff regulation contained therein, filed January
22, 1944, by the Chesapeake and Potomac Telephone Com-

23. The Court erred in failing to fmd as a fact that the
defendant hotel companies specify the equipment they re
quire, that other equipment is available and could be pro
cured were it not for the refusal of the telephone company
to make connection with any equipment not rented from it.

24. The Court erred in failing to find as a fact that tho
telephone company receives no part of the service charges
made by the defendant hotel companies.


