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25. The Court erred in failing to hold a8 a matter of
law that the provisions of Section 203 of the Communica
tions Act of 1934 imposed no duties and no prohibition upon
the defendant hotel companies.

26. The Court erred in finding 8S a fact and holding that
the defendant hotel companies did or could violl1te the Com
munications Act of 1934 and in holding that an injunction
should issue ngl1inst them while finding that the Chesa
penko mul Potomac '.relephone Company which was and is a
common carrier 8ubject to said Act did not violate the pro
visious thereof.

27. The Court erred in holding that the charges made
by the uefcllllllllt hotel companies to their guests arc in
violation of the tariff schedule filed .Tanuary22, 1944, by
the Chesapeake and Potomac Telephone Company, pur
portiug to become effective Ji'ebruary 15, 1944.

28. The Court erred in entering its order of June 8,
1944, enjoining 811d restraining the defendant hotel com
pallies and each of them from charging, demanding, collect
iug or receiving any charge for and in connection with any
interstate or foreign mess8ge toll telephone service to or
from the premises of the defendant hotel companies other
than the message toll telephone charges set forth in the
llJlplicable und efTective tarifT schedules of the defendant
telephone cOlllpllnies on file with the li'ederal Communica
tions Commission and the applicable Federal taxes.

29. 'l'he Court erred in flliling to dismiss the suit and
in deuyillg the motion of defendant hotel companies for
such dismissal.
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Summary of Argument.

POINT I. The only tariff schedules for enforcement of which
an action may be llluilltailled under Section 401 of the
Communic8tiolls Act of 1!J34 arc schedules required to be
filed by Sedion 20:1 of 1hat act. Such schedules are lim
ited to scllCdules specifyill!{ the charges collected and re
ceived by common carriers for wire communication service
furnitlhed hy them Hmlrcgulutions affecting such charges.
The requi remen t.s Hml prohibitions of Section 203 are
addrelised (July tu l!llrriers. Schedules attempting to
specify or re~ulllte the charges of others than carriers
or the charges of carrien; or others for services othor than
wire COJIIlllllllil'at.ioll !{aill 110 hinding etTect by being fileo.
wit.h UIP (:l1l11llli1'1'illll and IIll1y 1I0t be onforced in an nction
ullder Section 40 l.

POINT IT. '1'lwre iH 110 hasis under the Communications
Act of 19:14 1'01' this ~H1it since the tariff schedule sought
to he enforced, aR illterpreted by the lower court, is not
a schedule required or permitted by Section 203 to be
filed or enforced thereunder in that it does not specify
or affect the charge::! of the telephone company but at
tempts to specify or regulate the charges of the hotels,
which arc not carriers, for thcir services which are not
communication under the Act.

The al'~ument nnder this and following points pro
ceeds on the llssumption that the schedule is to be con
strued us prohihi ting the hotels from collecting their
service char!{es from their ,.\"1108t8. 'rhe schedule docs not
in allY WHy slH~l'iry or lifTed the f('lophone company's own
charges collectl'11 or rel'eived hy it..

'1'he hotels' service charges arc collected by the hotels
and retai ned hy them. 'rhe hotels arc not agents of the
teltlphonc company Hnd therefore their collection of tho
chargoR is not to he declIH'd collection by or for the tele
phone compallY. 'j'llC hot.el::!' service charges could there
fore he chnrg-es colleded by caniers only if the hotels
were l.hemscl\'('s carriers or connect.ing carriers Qf the
telephone company, and their charges were for communi
cation service.
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The hotelfl are not carriers Imder the Communications
Act since they do not offer communication service as
common carriers to the general public. Their serviccs
nre provided only for their guests. Neither the Com
mission nor the lower court found the hotels to be car
riers, 'fhe (ower court found that they were subscribers.
J4Jven if the hotels were connecting carriers, the schedule
would not be cllforceahle ogainst them because it pur
ports to specify charges made by them without their
COORent or concurrence,

Moreover, the dtnrgeR of the hotels are not charges
fCH' communication flervice subject to the Act, The hotels'
f1orvicos are eRsentially secretarial services which the tele
phone company expressly declines to furnish as com
nlllnicllt.ion Rervices.

'I'he IIlnlllll'r in which the hotols arrive at tlicir service
chlll'gl's lIJlIl tlwil' method of hilling do 1I0t ltring the
dlllrgef! within Section 20:3. The fact thnt. the hotels, in
the exercise of their tliflcretion in the condue! of their
hotel husiness, coiled their charges from ~uests who mnke
toll calls from their rooms and hnRe the nmount.1i of their
dllll'gl'S 011 the amollnts of the telephone compnny's
chnrgcs dol'S nol convert the hotels' serviceR into com
munication servi('eR or cnuse their chnrges to be charges
for RIWh Rel'viecs hy n eommon canier. The situation is
Rilllilar to that where hotels procure rnilrolld tickets for
~IWRtR and make a Rervice chargo hused upon the price
of the tieJtelH, The hotels do not therehy become rail
1'0ac1H nnd Ulci .. flcrvice chargcs nrc not charges for rail
road trnnHportation,

POIN'f ITT. The telephono company's schedule as inter
preted by the court below cannot be defended and enforced
under Section 203 on the ground that it is a regulation
of its service.

It is 110t a regulation to be enforced under Section 203
since it doos not nfIect the charges collected or received
by t.he telephone company.

It is an invalirl regulation in that it does not protect
any real interest of the telephone company hut attempts
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to control the chnrges mnde by the hotels as customers
for their own services. Such lawful regulations or COD

ditions as a carrier may attach to the rendering of its
service are limited to those which are reasonably neces
sary to safeguard its equipment and prevent abuse of its
services and faeilities, A schedule cannot be defended
as a proper regulation which, like the one here involved,
does not in any way affect or protect any interest of the
telephone company but attempts to control the business
of subscribers. The services of the hotels for which they
make their charges are not in any sense servic~s rendered
by the telephone company.

The schedule is invalid as a regulation of the condi
tions on which the telephone company provides service
ill t.lmt it amounts to II deninl of the obligations of the
telephone company us a common cal'rier. '1'his is 80 be
C/luse u common carrier is obligated to serve all who call
upon it aUll llre ready llnd willing to pay its customary
reasonable charges, and /l common carrier may not deny
its service to a patron because of what the patron does
in the conduct of its own business. For these reasons, the
schedule is unenforceable and prior recourse to the Com
mission is not necessary.

POINT IV. '1'ho fuct that the lower court considered that it
was contrary to the public policy for tho hotels to make
sorvico charges does not bring them within tho provi
sions of the statute.

POINT V. The enforcement of the schedule as interpreted
by the COlllmission and the lower court would take the
property of the hotels without just compensation in vio
lation of th~ Fifth Amendment, since it assumes that they
will render their services, which involve expense to them,
but would prevent them from obtaining compensation
therefor.

POINT VI. The schedule is open to the construction that it
prollibits only the making of additional charges for the
telephone company's service. Since the hotels do not do
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The only tariff schedules for enforcement of
which an action may be maintained under Sec
tion 401 of the Communications Act of 1934 are

'schedules required to be flIed by Section 203.
Such schedules are limited to schedules speci
fying the charges collected and received by com
mon carriers for wire communication service
furnished by them and regulations affectinc
such charges, and do not include schedules
specifying or regulating the charges of custom
ers or others for their services. The require
ments and prohibitions of SectioD 203 are ad
dressed only to carriers.

This is a statutory action. The right to maintain it
does not derive from general principlos of the common
law or of public policy. Unless the facts establish a case
within the four corners of the Communications Act there
has been no violation and the decree was error. This
is so whatever reasons of public policy may be thought
to exist for a statute which would bring tho service charges
oC the hotels within the application of tho Act and the
jurisdiction of the Commission. It is essential, therefore,
as a preliminary to a discussion of the case, to examine
tho statute with sOllie care to Bee just what it does and what
it does not provide.

The complaint alleges that Section 203 has been vio
lnted. 'rhe text of Section 203 is set out in full in the Appen
dix. The provisions pertinent here are paragraphs (a),
(c) and (e), which are as follows:

"(a) Every common carrier, except connecting
carriers, shall, within such reasonable time as the
Commission shall designate, file with the Commission

thili but charge their gue!!t!! tho telephono company's
rates, there is no violation of the schedule as so com:ltrued
and the suit should be dismisscd.

POINT VII. Sinee tbe prohibitions of the statute run only
to carriers uncI since the lower court found that the tele
phonc (Hllllpllny was not violating the act and should
not be cujoined, there was no violation at all and it was
error to issue an injunction against the hotels. Sec
tion 411 (n), while permitting the joinder of interested
parties other than carriers, does not permit a decree
against. the former except to the extent that a decree
iN enterml against. the carriers.

POINT VJII. 'I'his case is distinguiRhllble from the deci
llions relied upon by the COlllmission. Such decisions
rested upon fiJHlings that the hotehl were agents of the
telephone company and upon turilI schedules expressly
NO providing.

CONCLUSION. There are three possihle conceptions of the
relationship which might exist between the hotels and
the tHlcphollc company: thut of a~cnt and pl'incipal, that
of eOlllwcting carriers, and tlaat of subscriber and car
rier. 'rhe lower court found thut the hotels were not
ugents ulHl no review of t.his fillliing has heen sought.
It is um]lly Hupportcl1 hy tho evitlentle. Neither the lower
court nOI' the COnlmiRRion founu that the hotels were
COIIIWCtillg curriers. 'rhe lower court found that the
hotels wore suhscribers to the telephone company's ser
vice. Tht! schedule attempts 1.0 specify or' regulate the
eharges to he made by the hotels. 'I'here is no provision
in the st.utute authorizing- a Rchetlule of a carrier at
tempting' to rt!g'ulnte the charg-ns of a subscriber for its
services ill its own business. 'rIll) sehedule here does not
in any way affect the charges collected or received by
the telephone company. Therefore, the schedule is IlOt
enforcPllble under Section 203 and the suit should be
dismissed.

24

1

,
~

:
:'.

""

I·

:~

:~
1\
"/-i
!~

, ,
'f
I,

)'

·r
."

;~
,"iii',,

"

,~.



j

'.,
t~
il f

f~

i
I ,"
j

l',
I,

I'

11
i.,

",i
:1.

i
.\
:1

,~

'I

26

and priutand keep open for puhlic inspection schedules
showing all charges for itself and its connecting car
riers for interstate and foreign wire or radio com
munication between the different points on its own
system, and between points on its own system and
points on the system of its connecting carriers or
points on the Rystem of any other carrier subject to
this chapter when a through route has been estab
Iislwd, whclher such charges are joint or separate,
and showin~ the classifications, practices, and regula
tions nfTect.in,g- such chnr,g-es. Such schedules shall con
tain Buch other information, and be printed in such
form, llnd he pOflted and kept open for public inspec
tioll in such places, us the commission may by regula
t.ion reI] 11 ire, and each such schedule shall give notice
of its cfTect.ive date j and such common ca"nier shall
furllillh RlIch Hchedule8 to each of its connecting car
rim'R, IUld liuch connectin~ carders shall keep such
scheduleR open for inspection ill such public places
as tho COllllllil:lHion may require,

II (c) No carrier, unless othel'wise provided by or
under aut.hority of this chapter, shall engage or par
tici}lllt.e ill lluch communication unlesll schedules have
Iwen filed und }lublished in accordunce with the pro
villions of this elll\pter and with the regulations made
t.hereunder; and no carrier shall (1) charge, demand,
coll(lct, 01' receive a greater or less or different com
penl'tut.ioll for sueh comllllluicution, or for any service
in COJllll'ction thel'ewith, between the points named in
any slwh lichcdule than tho chnrJ{eR Hpecified in the
schedule t.IlOn ill effect, or (2) refund or remit by any
IIwans or device any portion of the charges so speci
fied, or (:3) cxtcnd to /lny pcrson any privileges or
l'aeililicli ill liuell conllllullielltion, or omploy or enforce
allY clnsl'li fications, regulatiollfl, or J)l'uctices afTecting
such chat'ges, except as specified in such schedule.

"(e) In cnse of failure or refusal on t.he part of any
eUlTier tu eOllJply with the pro"iijions of this section
01" of lUly regulation or order mude hy the Commission
IherclllldnJ", slIch carrier shall forfcit to the United
~tl\tes tlJe 8um of *500 for each such offense, and $25
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for each and every day of the continuance of such
offense."

'rhe two most important paragraphs of this section for
present purposes arc (a) and (c).

A, As to Paragraph (a) of Section 203

The first important point with regard to paragraph (a)
is that its prohibitions are addressed only to common car
riers. It is "every common carrier" which is required to
file schedules.

In the second place, the only schedules which "every
common carrier" is required to file are schedules "show
ing all charges for itself and its connecting carriers for
interstnte and foreign wire· • • communication • • •
anu showing the clusl:Iificatiolls, practices, and regulations
alJeotill.Q ,~u(;h chll1-g(~s." 'l'his docs not mean the charges
of or for its suhscribers. Nor does it mean charges for
goous or services ot.her than "wire communication."

It Hlust follow t.hat schedules, although filed with the
Commission, which attempt to specify the charges of others
than carriers or charges for goods or services other than
"wire communication" arc not schedules required by para
graph (a) to be filed or required by paragraph (c) to be
strictly observed; they gain no sanctity or enforceability
by being fileu with the Commission. Whatever their effect
may he us the basis of a contract or otherwise, failure to
observe them is not a violution of Section 203 to be en
joined in an action under the provisions of the Communi
cations Act.

As to "regulatiolls", the language of paragraph (a)
mukes it clear that it is only II regulations af!ecting such
cha.rges" which may be shown in schedules filed with the
Commission and enforceable under the Act. A carrier may
have various regulations for a violation of which it may
or may not have means of redress but if the regulations
do not" affect" the charges of a carrier for wire communi
cation, 11 breach of them is not unlawful under Section 203.
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These conclusions find support in the administration of
the Interstllte Commerce Act, upon whose provisions the
partH of the Communications Act here discuAsed were obvi
ously modeled.

TJIUS, even whero a carrier's tariff names charges to
he collected hy the carrier itself, if such charges are for ser
vices othor than transportation, the Interstate Commerce
Commission has held that tbe tariff should not be filed and
is not enforceable by it under the Interstate Commerce
Act. II'or example, in Thompson v. Chicago, B. et Q. R.
Co., 157 I. C. C. 775, the Commission ruled that the feed
ing of livestock in transit, although done by the carrior,
l4 was not a sorviceof transportation within the meaning
of the act" and therefore the Commission could not enter
tain a complaint alleging the collection of excessive feed
inl{ chargos under a filed tariff. The Commission said (p.
778) :

"'fhe fact that the charges are published in a tariff 011

file with this Commission cun not COli fer jurisdiction
upon UH where it hilS not been granted by Act of COI1
greHS. "

'1'0 the same effect was the decision of the Interstate Com
morce UOllllllist-;ioll in AllJauy Pack'illg Co., 171c. v. Atchison,
1'. cf; 8. P. lly. Cu., 24(j I. C. C. 741, 744.

MIwh leRH Hre the provisions of n tUl'ilT enforceable by
tIll) lutm'Htulc Conllnerce Commission wheJl lllCy purport
to fix the compeJlsalioll to bo collected hy n party not a
carriul', rot, sCl'vices rcluteu 10, but 1I0t t.IwmselvcH cOllsti
tuting truns]lo rtutioJl. Accordingly, ill llccilJrocal Switch
iug a.t Detroit. 21 (j 1. C. C. 284, the UOllllllisllion helu lImt a
ch/ll'l{o mnue hy olle, not a ('al'I'ier, for the expense of labor
in 101llling f.'eight 011 cal'!:!, ulthongh u I1ecessal'y pl'eliminary
to rail It'UIIR!>>ortation, should 1Iot be flpecified ill a tariff
schedule filed with it, /lnd wus not a matter subject to tho
Tntel'state Commerce Act and the COlllInission's jurisdic
tion. 'rho anlllogy to the present case is plain.
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In Refrigerator Car Mileage .Allowances, 232 T. C. C.
276, the Interstate Commerce Commission ordered stricken
from its files a tariff schedule purporting to specify the
charges that would be paiu to private car lines, not owned
by shippers, for the use of their cars, on the ground that
although the cars were used for transportation, the tariff
schedule diu not relate to charges paid by shippers to car
riers for railroad transportation.

B. As to Paragraph (c) of Section 203

It is plaiJ\ that paragraph (c) in prohibiting a carrier
from charging "a greater, less or uifferent compensation
• • • thall the charges specified in the schedule then in
effect" and from extending any privileges or facilities "ex_
cept as specified ill such schedule" has reference to the
schedules required by paragraph (a) to be filed with the
CommiHfilion. 1t is oIlly if u schedule is such a one as to
come witflin the mundute of parugraph (a) that departure
therefrom can be u violation of paragraph (c).

The next rpature of paragraph (c) which is important
for the prescnt cuse is that its prohibition of charging
and collecting different compensation from the charges
specified in a filed schedule, is addressed only to carriers.
'rhe words nre "Nu carrier", By Section 153(h) tho terms
"comillOll carrier" or "carrier" are defined as meaning
"any persoll ellgngcd us common carrier for hire, in inter
state or foreign cOlllmunicntioll by wiro". It is only such
a person who \'iolutes Section 203(c) by collecting charges
not specified iu u tariff filed in accordance with para
graph (a).

It is significant that in connection with wire communi
cation, Congress has not seell fit to extend the prohibition
against departing from filed schedules to customers of
curriers and others thun carriers themselves, us it did with
reFlpeet to railroad transportation by the Elkins Act (32
Stat. L. 847, U. S. C. Title 49, Secs. 41-43).

Jn the interest of a complete allulysis, it should be re
mnrked that while paragraph (u) of Section 203 refers to
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"Hchellules showing all charges • • • for inter8tate and
foreign wire • • • communication", paragraph (c) U8e8
the words "compensation for such communication, or for
any service in connection therewith". It is nevertheless
clear that this means compen8ation which the" carrier shall
• • • charge, llemanll, collect, or receive" and does not have
rCrm'elll~e to cOlllpeIlflRtion charged, demanded, collected,
or J'eceived hy someone else, such as a subscriber. More
over, the fuct thut it is only a carrier which is made sub
jl'd 10 tho prohihition of pural{rnph (c) together with tho
general context indicates that the phrase "for any service
ill cOllncction therewith" has reference to the words "prac
liel's • • • nlIeeting such charges" in paragraph (6).
OIJViously, "Buch charges" are the charges of a common
cani"l' •• for it:.wlf and its connecting carriers If.

'l'he point here urgell is emphasized by examining the
provh;ions reluting to penalties for violations. Under the
Elkins Act, shippers and others than carriers are made
l:iUbjoct to penalties for acts which result in the payment
hy shippers of charges at variance with those specified ill
mell larilIs of the carders. Under Section 10 of the Inter
,·date COnllllel'Ce Act itHelf, persons other thull currieI'll may
ill certaill circumHtullces become subject to criminal penal
tics for nets which result ill transportation being performed
"at lesf:i thull the regular rates then established". But in
Ihe COllllllllllications Act tho only penalty provision perti
IIcnt here is paragruph (c) of Section 203, and this is ap
plicable only to carriers.

It iH recogllized, of course, that Section 411(a) provides
that

"Ill finy proceelling for the enforcement of the pro
viHions or this chapter • • • it shall be lawl'ul to
include lUi padills, in udllitioll 10 the cal'riCl', all per
SOliS illlol"cslcd iu or alIected by lhe chlll'A'e, regulation,
or practice unllel' consideration. • • ."

It is undor this provision that the holels were namell as
dcl'l!lIdllllls in the complaint (Vomplllillt., paragraph 4, R. 3).
13ut this docs 1I0t mcull that allY" perSOllS interested in or
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affocted by UH1 charge" CUll thmnElelveH violate tho Act
independently of the carrier, or that they can be brought
in otherwise than in aid of a proceelling involving a viola
tion by a carrier of sOllie provision of the Act.

'l'his is cOII(iJ'med by the remainder of Section 411(a}
which provilles that .

"decrees may he made with reference to and against
such additiollal parties in the same manner, to the same <
extent, anll subject to the same provisions as are or
shall bo lllllhorizod by law with respect to carriers."

Plainly under this provision, if no decree is warranted
against a carrier then there can be none against "such
additional parties".

It remains to review the circumstances here in the light
of this analysis of the pertinent provisions of the Act.

POINT II

There is no basis under the ComDlunications
Act of 1934 for this suit, since the tarUr 8ched
ule sought to be enforced, as construed by the

Commission and the court below, is not a sched
ule required or permitted by Section 203 to be
8led and enforced thereunder, in that it does
not specify or affect the charges of the telephone
company, but attempts to specify or regulate
the charges of the hotels which are not carrien
for their services which are not communication.
under the Act.

For convenience, we repeat the tariff provision of the
telephone company to enforce which this suit has been
brought. It reads as follows:

,. Message toll telephone service is furnished to
hotels, nparbnent houses and clubs upon the condition
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that lise of the Rervice by guests, tenants, members or
othel'!! sllllll 1I0t he made subject to any charge by any
Jlofel, UJIU I'hnollt house or club in uddition to the mes
suge to)) chllTl{ml of the Telephone Company as set
forth in this tariff."

A statement that no charge shall he mado is llS much
l\ 8[1ccifielltion of the amount of a charge as if a figure had
hlHm nallled, or else it is a regulation affecting a, charge.

APt we sJmll HI'I-{ue under a later point, it is open to doubt
wlwtIlP.r the telepll()Jle company's schedule is properly to
he COIIHtl'lICd UR IlHempting to specify that as a condition
"f rpceivilll-{ toll tolophono service for its own use and to
plll('(' lit t.ho <1islloHIlI of it.s gIlCSt.R, U hot.ellllust forego mak
ill~ lilly char~c whatever to itR guests to reimburse or c~m
IH'lIsnle it.Helf fol' t.he expellRe it illcurs und the Hervice which
it J'en(1<~I'H uVer lind Ilhove the service of the telephone com
plllly ill cuuhlillg its I{llests to mal{e and receive toll calls
ill tIlHi l' )'001118 ulld elsewhere. However, whether or not
the twhpllllle Hhould he so cOlIl>tl'ued, t.his is the way it has
IIPl'lI soul-\'ht to he ellfol'ced in this suit. Therefore, except
1'''1' thn nl'~UJlIellt uudor Poillt VI we shall assume that the
Sdll'c1IlIt., if valitl alld uperntive, would have this effect.

A. The schedule is unenforceable under Section 203
since it does not specify or affect the charges collected by
the telephone company, but attempts to specify the charges
of the hotels which are not carriers or connecting carriers
but subscribers.

'1'111' larill" H,-IIt'dlll,! ,101's 1101. Utl.l'lIlpt ill allY way 1.0 affect
wllllt. Ille 1,'I"pllollu eOIllI'III1Y'H OWII I'IlIll'~e", Hhall he or
\\' 1111 til. Hhnll l'lwt'i Ve I'or it", COlllllll111 iI'll tiOJl scrv iee, It
1'l'I'I'ivl'S ils 1'"1,li:·;)wd t.oll ('hnq~I's HIIII would contillue to
do so ullder this scheuule. No part of the service charges
('oUI'I'let! hy 111(' llOft'ls iR ill filet ),C'lIlittl'd to the tell'phone
I'olllllllll)". A lIel Hilll'e it 1111:'1 lIel'n l~olTodly fOl1n«1 by the
court helow that the hotels are not the agents of the tele
phone ('Ollllllllly in collectillg" the RCl'vice churgcs, and no
cl'l'or lUll; uCt'1l HlIl'J~t'11 in thil; filldillg, it CRlJllot be claimed
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that on some principle of agency the hotels collect the ser
vice charges for the telephone cotnpany.

In short, this schedule is not a schedule of the telephone
company specifying charges If for itself". It attempts to
specify what the charges of the hotels shall be for them
selves.

If the hotelt'l were "connecting carriers" within the
meaning of the Act, the schedule might come within the
terms of Section 203 in so far as this phase of the matter
goes, as a scheuule of the telephone company" showing all
charges for • • • its connecting carriers."

The lowe)' ('OUTt, however, did not find that the hotels
were "connecting cllrriers", nor base its conclusion upon
any such uRsumption. On the contrary it found definitely
that the hotels were "subscribers" (R. 52). Neither did the
Commis8ion find the hotels to be connecting carriers, but
instead it cxpressly stated that it made no such finding
(R. 30).

It is plain, moreover, that the hotels are not connect
ing carriers within the language and intent of the Act.
To be a "connecting" carrier one must first be a "car
rier". A carrier is defined in Section 153(h) of the Act
(47 U. S. C. 153(h) ), which provides:

" 'Common carrier' or 'carrier' means any person
engaged as a common carrier for hire, in interstate
or foreign communication by wire or radio or in inter
state or foreign tl'llnstnission or onergy, except where
reference is made to common carriers not subject to
this chapter; but a person engaged in radio broad
casting shall not, in so far as such person is so en
gaged, be deemed a common carrier."

Leaving until later the question whether the services
for which the hotels make their charges are "communica
tion by wire ", they are not engaged in furnishing these
services as "a common carrier".

A common carrier is one who offers his services to
the general public and is bound to make those services
available to anyone socking them and willing to pay the
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f'III'I'ipr'H customary and reasonahle charges therefor.
/Ificlt(qan Public Utilities Commission v. Duke, 266 U. S.
f,70 (1!124); Matt,'r of Motor Haulage Company v. Maltbie,
:.m:1 N, Y. :I;j8 (1944).

'1'lifO fRet that the hotels arc themselves engaged in a
Jlllidit' <Jllllilll-{ must not he allowed t.o cause confusion
Oil IhiFl point since the undertakings of the hotels in their
field nro quite diHtiJlct from the public undertaking which
IlInkfOH OIl(! UCOlllfJlOn carrier under the Communications Act.
It'ol" the pnrpos£'s of this Act, the test is whether "wire
l~Ollllllllllic'ntioJl" is offered t.o t.llo general puhlic, and must
Ill' flllPl'lied on puying only the charges for wire communi
l'lIt jOll, 'rho lIOtel8 do not offer to the general pulJlic the
I'ri vi Ipg't> of telephoning from or receiving telephoue calls
ill lIutl'l rOOlllS, They do not offer to page uny and every
OIH", 141 tllke IIH'HHIII-{es for anybody, to I'uy the telephone
f'UIIII'IIII)' 's dlllrge8 for toll calls for llnYOlle that usks for it
1111I1 to IIRRUlII(' Ihe riHk of collectillg later. These are
Hf'l'\'iC'PR which the hotels make available only to their guests.
HI' fom It mUll Jlmy usc a telephone in a hotel room he must
hll\'p hel'lI l\('cepted as and have become a "guost" of the
lIol"!. This involveR registration, becoming liable for the
III til'l 1~llIlI'I{CH for the rOOlll, agreeiug to the hotel's regu
lal iOIlH, etc. 'J'he hotels are not common carriers of tole
plllllle Hlll'vice.

ll. follows that tho hotels are not "connecting car
rif'l'H" allu tlmt the telephone compuny 's schouule, in at
tf'lIlJ1lillg to specify what the charges of the hotels shall
111\ iH 1101; II Hehellule tlhowill~ danrgm~ either" COl' itHelf"
or II fOl' • • • ih~ ~ollnectillg carriers ".

Hpllee on this ground alone the schedule is not one
within the tenns of Section 203 and is not enforceable in
It SHit Hilder Section 401(c).

I II 1illl'I'0l't or this l~OIlclHsion, we refer n~nin to t.he
dpl~isiolls cited uJI(ler t.he previous point whe~ein it was
Iud" that t.nrifT8 purporting to fix charges to bo paid to
pel"HonH who n re not carriers are not properly filed with
lilt' J1I1l'rstnte Commerce Commission and aro not en-

35

forceable under the Interstate Commerce Act, Swift <t Co.
v. United States, 316 U. S. 216 (1942)-charges of a stock
yards company. Recipt·ocal Switching at Detroit, 215 1. C. C.
284-charges of a carloading concern; Refrigerator Car
Mileage Allowances, 232 I. C. C. 276-charges of non-car
rier private car companies.

B. Even if the hotels were "connecting carriers" the
schedule would be unenforceable against them as an at
tempt to specify their charges without their consent or
agreement.

Even ir the hotels were carriers and coul<l, therefore,
he considered" connecting' carriers" of the telephone com
pany, it is ohviollH that thpy could not be bouJl(I hy a sched
ule filcd hy the telephone COlIlPllllY IJIlr(lOrtillg to cover their
servil'cs IIllles!l they h:1I1 cOllen I' red in or agl"eed to such
schedule. Section 203(a) provides for schedules for com
lIIUlliclltioll betwecn poillts 011 a carrier's Rystem and
"poillts on the sYlitcm of its conllecti ng carriers" only
"when a t.hrough route has been estahlished", which neces
Sll J'i I)' impl ies agreement hetween the carders. This con
tpnt.ion is fully sllpporteu lIy <IecisionR under the Illterstate
Commerce Act. ] n Wheelock Y. Walsh Ji'ire Clay Products
ComlJany, 60 F. (2d) 415, the Circuit Court of Appeals
for tho Eighth Circuit held that "the initial carrier did not
have it within its power by making its own tariff subject
to the formula provided in the Jones Tariff, to modify or
amend tho applicable tariffs of the connecting carriers,
nor to force upon them rates named in tariffs to which
they were not parties". To the snme effect are New York,
New lIaven et Ilartford R. R. Co. v. Platt, 7 1. C. C. 323;
Hull Go. v. Southern Railway Co., 24 I. C. C. 302.

In the present case the telephone company has by ex
Wlrfe actioll nttpllIpt.ell hy its !lchcdule to eliminate charges
for services 1Illllie hy the hotels. But the hotels have not
ngrecd to or concurred in the schedule. The schedule is,
therefore, unenforceable against them.
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C. The schedule is unenforceable under Section 203
since it attempts to specify or regulate the charges for
services which are not wire communication by a carrier
subject to the Act.

As we showed in the general discussion of the law under
the first mllin point, schedules attempting to specify charges
for !iervices other than communication or transportation,
even if they are charges of a carrier, are not properly filed
with the Commission under Section 203 and such sched
uleR nre not enforceable under the Aet. 1'hompson v. Chi
ca,qo, /I. &; Q. ll. Co., 157 I. C. C. 775-charges for feeding
liveRtock; Suutltern Pacific Co. v. United States, 272 U. S.
44!; (HJ::!(j)-chnrges not for common currier Rervice to tho
)Iublic but for Bpecial transportation for the government.
And a provision not affecting charges for common carrier
service does not hecome binding because puhlished in a
InrifT schedule. Pacific 8. 8. Co. v. Cackette, 8 Ii". (2d) 259
(C. C. A. uth, 1U2~)-limitation of time for filing claim.

'fhe services for which the hotels make their charges are
ill no sense "wire communication" within the contempla
tion of the statute, but are essontially hotel services to hotel
guests.

A hotel is 1I0t engaged in railroad transportation be
ClllISO iIs )Iortel' will blly tickets and make reservations for
g'lInRl.s, It tlocs lIot operate a theatre becauso it will pro
curo thelltrc ticl<ets. Nol' doos it ongago in wire communi
l'aUon IJPeause itll opomtors will look up numbers and
place culls with the telephone company.

A hotel's I:>orvices have been described as generally
"8ecreturial" ill character (R. 165). Witness Moore testi
fiell llI'l follow8 regarding the services for which the hotels
make thei I' ellll J"g'I!S allll the reasons therefol' (U. 164-165) :

"Q. 'ViII you state the secretarial services rendered
by the employees of the hoteH

A. Well, wo will start with the guest going to his
room and wllnt.ing to use the telephone for 8 long dis
tance call. lIe cuu pick up the instrument and ask the
operator to place 8 call for him to a city like New York
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or Chicago, sllch-and-FlUch 8 number, and call such-and
such a persoll. If he doesn't request it, he put through
to the telephone operator, the toll telephone operator
in the telephone company, our operator staying on the
line to see that the call is properly handled and that
the proper room number is (fol. 397) given, and she
stays on the line until that call has started.

After the call is disconnected, she gets from the
telephone company the proper charges, the name of
the parties called and calling, and the time and the
amount of the call, and the tax, and the service charge
is added. And that is charged to the account.

If a guest wishes, und the majority of them do, that
whole t.ransaction is carried on by our telephone oper
ator at the switchboard, and the guest merely calls and
says, 'Get me Mr. Jones at such-and-such a number
in New York'. She handles the call and he can go about
shaving or getting dressed or having his breakfast, or
what-not, and when that call is ready she rings the
room phone and says, 'We nre ready with New York'.

The other services that we render would go into
almost the sume category as those of a large office,
where yOIl have a number of offices and a contral switch
board, und that operator being employed for that suite
of offices. We have to take as many office messages
as this man was getting back home. If he goes down
town, he culls hack to tho hotel and leaves messages
that ho is goiug to he met, or wants to meet somebody
at a cortnin place, if thoy call in. And it just goes on
all day until our switchboard is loaded with messages;
and for that reason, in addition to operators, we have
to keep a chief' operator and supervisors (fo1. 398) to'
hundle thesn messuges, which is, in our opinion, secre
tnrial service. We think that our telephone switch
board is rendering more secretarial service than tho
average office reuders in any place in the city.

I can give you n quick example. A man will try and
try to get an office on the telephone downtown, and he

. can't malce it, he has an appointment and has to leave,
and we carry the call out, and when we can get it we
tell them he is on his way.
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The same is trne with a long distance call. He tries
to get his llOme office and can't reach it, and has an
appointment with one of the Government departments,
and leaves word with the operator to caB them and give
them a llIeH!mge, and she repeats that message to the
home office.

So all day long our operators are performing the
work tllllt an operntor would do in a large office or
Government department.

Q. Do tlw operators receive messages for the guests
and trunsmit them to tho guests T

A. Yes, we receive and write down, and put into
the mail box, messages for guests. We ask the ques
tion, 'Do you wish to leave a messageT' If they say
'Yes', wo write it down and put it in the mail box.
'l.'hoHe message!:!, of course, are in a great n'umber of
cases of g-reat importance, and the party must bo
reached. It sometimes iR u matter (1'01. 3!JfJ) of dollars
and celltR, II Ill] also health, aJl(] mesRages frotl\ home,
allli so forth. Long distance ralls corne in while a man
iR IlllRy in OIIP of Ihe depnrtments, llnu wo havo to handle
thllt mOliHago filld see thll t he g-etH it when ho g-ets homo.

It it' 0110 of the most. irnportnnt things IIlIIt Ow telo
pholle dcpnrtmcllt does, to see that those messages are
]Iroperly writtcn and are handed to t.he gnest or rench
the guest.

Q. If the guest happens to have left his room, either
to go to SOlliO other part of the hotel-the diuing room
or barber 8hop or some other branch of the hotel-or
outside of the hotel, does the employee of the hotel
uudcdake to locato the guest aud transmit tho caB to
himT '

A. Yes, t.hll t happens so often, now more than ever
before beeHuse of I,he busy circuits. A man wiB place
a long distance call and can't wait for it, he is going
to the bul"ller shop or going to have breakfast, and
leaves woru he will be in the dining room or in the bar
ber shop, nnd there again the message is put up on
t.he switch hoard, and as soon as that call is completed
he is sent for, paged or called to the telephone~ and it
is reportetl to him that his cull is ready,
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Q. And that applies also if they have left the hotel
and gone to some other part of the city T

A. Yes. In the telephone department we get these
calls up to that switchboard, and from that switchboard
on we have to go to work and do all of this extra work
to reach (foJ. 400) parties making calls, and so forth.
It really becomes quite a task, and one that we can be
seriously involved in if we do not do it right. The
matter '01' responsibility is there in the handling of
messages, nnd so forth, and we have to have competent
people in t.hat department to handle them.

If I could just go back to the statement again about
the charge in the accounting end of it, that is one reason
that we set this up originally, and why hotels have
always set it up, that the people that are using the tele
phone the most are thoso that demand the most service
on this incoming and this secretarial service. So out
of fairness, we have always placed the charge against
those people."

rfo be sure, all of t.hese things are related to the making
and receiving of telephone calls by guests, but to hold that
they conHti tute "wi re conllllUllication" would meau that any
busincss COllcel'll with It PBX board and with operators
and secretaries t.hat. place and receive calls nnd make con
nections with the t.runk Jines of a telephono company is
engaged in wire communication within the meaning of the
Act. ObvioUf~ly this iH not the intention of the Act. The
evidence here shows that monthly charges made to the
hotels for equipment are the same as made to other sub
scribers having PBX boards, such as department stores,
government departments, law offices, newspapers, courts
"any bw,iness subscriber t.hat is of substantio.l size and has
11 lot of emIlloyees would have a pl"ivate branch exchange ".
(R.. lOB) In each of those instances the board is operated
by an employee or employees of the subscriber, not of the
telephone company j the subscriber haa complete control
of the board, the number of extl.'nsions, and the number of
employeel;1, anrl connection is made with the telephone com
pany only when the operator plugs into the line of the
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telephone (~oJllpnny from the PBX board. It is inconceiv
able that what all such firms, business houses and courts
110 is wit.hin the term "wire communication" by a carrier
for the purposes of t.ho Act. Their telephone equipment is
an lldjUIlcf. of their regular business. So, too, hotels do not
make the furnilihing of wire communication their business.
'fhoy arc inllkeepers. Telephones in their rooms are hotel
accommodatiolls, like electric light and hot water, which
in these days guests expect. .

AR u finn1 Ilnswer to any suggestion that the services
fur whid. the hutelH make their service charges constitute
wire COllllllllllicntioll !H1hject to the Ad, we return to the
poillt l'revioll:-;ly Ilrged, that the hotels ure not themselves
<'llrricl'l; suh.it'd to the Act. li'or it is ollly wire communi
catioll by COllI/HUll caniers to which the Act upplies und
fur which dmrgcH arc to hc specified in schedules filed
with the COlllllliHSioll ullller Section 203.

Nor can the services of the hotels be said to cOllstitute
wire commulli(~l\tioll by the telephollc compally, since (a) it
iii the hotels which pel'form the services alHI thoy havo been
eX(lresHly fouJI(! 1I0t to he ngents of the telephone company;
llJlll (h) the Hcrvil'PR nrc NIRellt.illlly secl'etllrinl services
whil'h the t('ll~pholle compuny will not perforlll and by its
6chellu!cH hllH expl'<'HHly refused to perform (It. 128, 2:m).

Sight )lIUl'lt lIot be lost of the faet that thill f;ame equip
ment iR usell 1'01' internal communication within the hotel
aR 1'01' outHiul! cullA and such inteflllli communication is
obviously not conducted by the telephone company nor is
t.he hotel in providing the service a common carrier sub
ject to the Act., Chesal>cakc &; Potomac 1'd. Co. v. Manning,
183 U. S. 2:m (IDOl).

We <10 1I0t overloo!< the provision which the telephone
company inserted in its schcdule rending (R. 59) :

"'I'he t011 ~ervice charges f;pecified in thill tariff
arc in paYlllent for nIl services fUl'Ilished between the
callinK allll the culled telephones."

But (hiR cannot mean thut the telephone company there
by extended its services to the instruments in the rooms
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of hotels. For the telephone company could not reach the
hotel rooms without the consent of the hotels. If this clause
were interpreted as an undertaking by the telephone com
pany to hotel guests to accept calls from or transmit calls
to hotel rooms it would be an undertaking without power
of fulfillment, since without the intervention of the hotels'
employees and wi thou t the hotels' consent the calls could
not be put through. Only if the hotels were agents of
the telephone company could it be claimed that through
their agency the telephoue company could provide service
to and from hotel rOOJJls. But such agency is denied by
the telephone company (R. 202), is disproved by the evi
dence and Wl\6 foulltl by the lower court not to exist (R. 52).

It is possible to conceive of a situation where a hotel
for a rental or other consideration might allow the tele
phone cOlllpallY to cOllie upon its premises, install such
instruments in hotel rooms as it might desire, install wires
to these instruments, put in a PBX board, and with its
own operators operate tho board, make connections, look
up nUlllbers, place calls nnd bill the guests directly for
any calls made by them. In this event it might well be
that the entire service from a telephone in a guest's room
would be wire communication service by a common carrier
(the telephone company) subject to the Communications
Act and tImt the currier's schedule might, and indeed
should, specify the charges for all of the services rendered
to the guestEl. ThiEl ill in ofTect what does tako plaeo with
regard to the coin telephones in hotel lobbies, which are
placed there by the telephone company and operated by it
and from which collection of charges is made directly by
the telephone compllny, the telephone company paying the
hotels rental for the space (R. 162).

There is reason to believe that some of the thinking on
this subject, which is reflected in the decisions cited by
the Communications Commission in its report (R. 27) and
which are discussed in Point VIII hereafter, stems from
an impression that such is the actual situation. For one
of the earliest pronouncements on the subject of the rela
tion of hotcls to telcphonc scrviccs was an informal opinion
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of the Public Service Commission of New York in 1920,
in which the Public Service Commission asserted its juris
diction over nil charges for telephone service to and from
hotel rooms in the following language:

"If tho propridor of 11 hot.el permits a public utility
company to inst.1l1l its system upon the hot.el property
to reudl telephone HHcrs in the hotel lohby Ilnd in gHest
rooUlS, a fuir Ilgreement should be made for such uae of
Uw premiscs, but the permission to usc Huch hotel prem
iReH to illstull n t.dephone RyRtem docR not chlln/.{e the
1l1lt.IlW o\' Uw scrvicc. It remuinH puhlic 8crviee, Rub
jeet to rC/.{llllltioll, IIl1d siwh pcrmiHsioll cunnot trnns
mute 11 hot.I,1 company into n pllhlic telephone corpora
tion posseHRi II/.{ the functiolls ot' such Il corporntion but
frl'c from its IluticR." (Op. Public Service Commis
sion, 1920, 22 St. Dept. Rep. 540.)

While it is pOH8ible to couceive of Buch a situation, the
cyidelll'e IIl1d fjIHlill/.{8 are conclusive t.hnt it does not exist
here. 'fhe hotels hcre do not permit t.he telephone company
to millie iuto their premises, install telephones in such rooms
Illl the tplcpllolHl ('OIll/lIlJlY mllY elect, est.ablish a PBX hoard
ulHl op(!I'ntp it. with tplepholle COlIIllllJlY elllployees. 011 tho
cOIlt.rary, it. iH the hotel wllich lllls the telepholle illstl'tllUents
iJlslnllcIl, c1ecillcH how muuy it wants and ill what. rooms,
JIIlYS for UI{~lll, payH for the PBX hoard, emploYll amI di
rm~(H tile olll'l'a(ol's 011 tlte hoard awl all supervisors llnd
oUrerll I'cl)uin.!d for llervices withiJl Ure hotel. 'rhe tele
phone compa Jly does not bill the guests but bills the hotel.
')'111'1'1' iii 110 ('oulmd relatiollship hetween the telephone
compl1l1Y llIlIl allY hotel guests in so fill' fiS the circum
Htallc('s here ill\'olved are concerned. This cuse, therefore,
cannot be decided on the basis of any conception such as
that here diRcussed and reflected in the informal opinion
of the New York State Public Service Commission.

Rather, tllC situation here is analogous to that dealt
with in Ware1/Ouse Co. v. United 8tate,~/283U. S. 501 (1930),
where it appeared that concerns engaged in the warehouse
uusinoss performed vl\rious services in loading freight into
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railroad cars and in making delivery of freight to con
signees. In the court's opinion written by the present
Chief Justice, the findings of the Interstate Commerce Com
mission and the court below with regard to the services
rondered were described in the following language, which
is significant, among other things, as bearing upon the claim
that the telephone service afforded to guests in hotel rooms
is service offered to the public (pp. 505-506) :

"Appellants' warehouses, while nominally open to the
/.{eueral public ali l'Ililroad freight stations, are not in
fuct Jlublic st.atioIlH, but ure confined to the warehous
ing of merchandise for their patrons. The services
which they perform in connection with loading and
unloadiug of freight, including the sending of arrival
notices to their patrons after receipt of notice of ar
rival frolll the railroad, the collection of freight charges,
nlHl other illciden tul matters, arc in fact performed
for the owuers of the merchamlille rather than for the
railroads. While the contract warehouses are not own
ers of Koods received or shipped, the dealings of the
railroads ure with them and not with the owners of tho
goods; and as to many of the illbound carload ship
mout.H, the cOlltrnet wardlOuscs ure the only parties
to wholll delivery of the ~oods could be mado as car
load shipmellts, the real owners being concerns which
ship carload merchandise to appellants for distribution
hy them ill lells than carlouI] lots. The contract ware
houses, Leing givell dominion over the merchandise
for trausportation purposes, are to be deemed con
signors of shipments from, and consignees of shipments
to, their warehouses."

This court Iteld that these services were services to the
shippers as a part of the warehouse company's warehouse
business and were not railroad services performed by the
warehoulle companies us railroads or as agents for the rail
roads. It therefore held that it was unlawful for the rail
roads to pay allowances to the warehouse companies out
of tlte railroad rates und that tho wareltouse companies
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mluit look for compensation to their own charges to their
patrons.

Similnrly tho Rervkes of the hotels here are not wire
communication by common carriers.

D. The manner in which the hotels arrive at their ser
vice charges and their method of billing do not make them
charges to be specified in tariffs ftled under Section 203.

It iH ul'l'nreJlt that thiH suit and the deeiflion of the court
helow I1n! the conseql1ellce of cOllfusion of thought, result
ill~ fl'olll Ow fad that the hotels, in the cxcrciMe of thoir
hllHillCHH t1isC'l'dion IlH hotelmen as to the manner in which
t1wy Hhall hill for tllCil' hotel services, seel< reimbursement
for the C'xpC'nSCH wIdell they illcllr in providing vurious con
veniences and secretarial services to their guests hy mak
ill~ a fH\r\'icf' ('har~e whellever a gueRt mukes a lon~ distance
toll call nlld lJasing thut service charge on the amount of
the tl!lephonc company charge.

'.I'he lower court conceded the ril-{ht of the hotels to
ohtaill rC'imhul'Sl'mcllt for their expClIseR nlld compensation
for their 8el'vicl's. ITe RlI~geRted that they might curtail
1he RCl'vices 01' inCI'OIlHC their charges for rooms, food and
d rillk (n.. ;14). l.~i t!1C'l' of these RlIl-{gestionR RU)lportR the
poillt l1r~cll II(:,re. For if the hotcls may eliminate some of
their RcrviceR tllCy are not carrier fH'lrvices suhject to the
Ad, Hillce such services can1l0t he refuROlI at will. If the
hotelR may Reek compenRation in some other manner, this
iH heclllIRo they are elltitled to compensation in their own
ril{ht Hnd the CUHtOllllJl' haR 1101. paill them for their services
in tho ruteR pnil1 to the telephone company.

However, Ole form of tlle chargcR nnd the method of
hi1li1l~ docs not convert the services fol' which the chargeR
al'c nl/Hle into wire eommunicution under the Act.

If the hotels mllY ehl\r~e for 8\)('11 llervices, then it be
comeR n llIaHer of hotd busineRs as to how they shall com
pute t.hcir chargeR and what method they shall employ to
rcitllll\1r~l' th~lIIsl'lyl's. The e\'idl'IH'(l shows that the hoh'lls
IlIlve for yean., followed the pradicc of obtaining compcnsa-
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tion for t.heRe vn dOllS serviceI' hy makin~ service charges
to guests who mlllw telepholle calls from their rooms (R.
159). This has worked satisfactorily. The hotels could, of
course, as the lower court slJ~~ested, increase their room
rateR to mal<c thcmsnlvps whole. But this would result in
compellill~ g"UC'Hts who 110 1I0t use the telephone facilities
and secretarial services t.o pay for them. To make charges
when ill(,o\lling- calls :Ire rceeiv('(l, would suhjeet guests to
charges whell they hnve no cOlltrol over the calls and may
not desire t.hem. It was testified that the method employed
fieemR rellRo1lahly fair and it does not deceive the guest by
RlJh.ieetin~ him to a hidden charge.

What the hotehl do in relation to the telephone facilities
and secretarial services which they provide is similar to
what they do when a guest calls upon the hotel to arrange
railroad transportation for him, so that he is saved the
inconvenience of himself going to the ticket office. The
hotels charge the guest the railroad fare paid for the ticket
at the railroad '8 tariff rates. But the guest is also charged
a 8ervice charge for the hotel sel'vice which may be based
upon tho price of the ticket. However, hecause this charge
is made in connection with procuring railroad transporta
tion, the servicc of the hotel docs not become itself railroad
transportation or subjcct to the railroad tariffs and to con
trol hy the Interstate Commerce Commission.

Nor are ~uests confused into thinking that the service
charges made by the hotels are charges of the telephone
company rather thall charges of the hotels since they are
shown separately 011 hotel billR and the telepholle vouchers
are Ilvaill1blo to guests (H. 1(5). There is not a scintilla
of evidence that any guest has been misled or has con
Iliderod that in paying the hotel charges he wus paying
an additional rate to the telephone company.

Similarly, the fact that the amounts of the service
chnrges are determined in relation to the charges of the
telephone company and do not reflect the variations in the
extent of the services furnished by the hotels does not make
thorn any less charges for the hotels' services. There are
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many exnmpleR, fluch as tips and other service charges,
where the nlllounts are based upon some other charge rather
than the quantum of the service rendered in the particular
instance,

In any event, whether the method employed by the
hotels is wise or fair is a matter of botel management, and
it does not convert the charges into clmrges for wire com
munication ullder the Act.

POINT III

The schedule, as construed by the lower

court, cannot be defended and enforced under

Section 203 on the ground that it is a regula

tion of the telephone cOlllpany's service.

A, It is not a regulation to be enforced under Section
203 since it does not affect the charges collected or received
by the telephone company.

It Hlny be n~recd for the purposes of tllitl point that 11

COIIIJllon ('nrrior JlIay aUnch certain reasonnble conditions
to tlte I'llrnishill~ of itR COl1l1ll0n carrier service, '1'hese
cllnllitiom; lIIny aired tho t.crms of tho contract betweon
the telephone cOJllpany and n subscriber. 'rhey may be
onforced thnl\lgh nppropriute procedurcR, or the telephone
cUl1lpany 1lI1l)' have u right of action fOl' breach thereof. It
doeR nut folluw, llOwever, tllllt such l'e~ulation8, merely
"<'CUUHI~ ilid wlctl in n filml tnri fT, woultl have hiutling effect
nllll tltillleli~ does it follow that depnrture therefrom would
constitute n violation of Section 203, to be enjoined in a
fill it. undcr tIlP proviRions of t.he Communications Act.

It is dl'lII' from the lnnguuge of the statute that the
only r<'l{ulll t ions to be included in a schedule filed under
Rl'etion 20:l are rl'~1Ilation8 "afTecting such charges",
1lI1'l1llillg the rlllll'gcR collected and received by a common
cnrrit'r fol' its communication service.
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The reRtricted language here, thus limiting what is to
be shown in schedules ,filed antl enforceable undor Sec
tion 203 to "charges for itself and its connecting carriers
for interstate and foreign wire • • • communication"
and "the classifications, practices, and regulations affect
ing such charges", is in marked contrast with the language
of Section G of the Interstate Commerce Act. The latter
provides that schedules of common carriers filed with the
Interstate Commerce Commission shall not only show" all
the rates, fares, and charges for tran!:lportation" but shall
also

"contllill the classification of freight in force, and
shull also stute sepurately ull terminal charges, stor
age chaq.~e8, icing ehal'g'cs, lind all other charges which
the Commission may require, all privileges or facili
ties granted or allowed IlIld any rules or regulations
wldeh in any wise chunge, affect, or determine any
part or the aggregate of such aforesaid rates, fares,
and charges, or the value of the service rendered to
the passenger, shipper, or consignee."

The use of the words "all privileges or facilities granted
or allowed" as well as the language "the value of the

.service rendered to the passenger, shipper, or consignee"
cleurly intlicate that uutler the Interstate Commerce Act
schedules arc to include more than charges and rules, regu
lations or practices affecting such charges. The absence
of such language from the Communications Act plainly
indicates that Congress intended that under the latter,
schedules enforceable pursuant to Section 203 should deal
only with the charges of carriers and with rules, regula
tions or practices affecting such charges.

As has been previously said, the schedule here does not
in any way affect the charges collected or received by the
telephone company for its communication service. There
fore, whatever effect such a regulation, if valid, might have
in other respects, failure to observe it is not a violation of
Section 203 and may not be enjoined in a suit such as this.
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n. The schedule is an invalid regulation in that it does
not protect any real interest of the telephone company, but
attempts to control the charges made by the hotels as cus
tomers for their own services.

In cert.ain cascs the lawfulness of conditions attached
by a (,l\l'I'ier to tile 1'1ll'llishinl-{ ul' its service may be
ollly a matter of (,\wir reasollllhie character which may
be a fHJhjed for administrative det.enninatioll, at least
in UIO first instance. nut other conditions may bc patently
unlawful or IlIay obviously tnUiscend all possible bounds
of reasollablelleRR, or they may be wholly inconsistent with
n COllllllon cnrrier's obligntion8, or they IlIay plll'port to
n!gulat.e the charges of other persons wholly without the
jurisdiction of the regulatory body. Where this is the
Hit.uatiun, a court should refuse to enforce the schedule.
It is submitted that the telephone company's schedule here
falls ill UIO latter category.

It is cOllceivnble that a carrier may by regulations im
pose conditions on the furnishing and use of its service
which would safeguard its equipment from physical dam
age or woulcl prevent abuse of it.A service and fllcilities.
On the other IlIulll , it is equally obvious that the telephone
compnny could 1I0t lawfully impoRe conditionR upon its offer
to serve the hotels which would have no relation to the
interests of t.he telephone company as a carrier but would
he merely a l1evico t.o control it.s Huhscl'iber's business j such
as, that a hotel shall not charge more than a certain amount
for its rooms; that it shall employ only operators of a cer
tain race or fnith or that it shull not serve alcoholic liquors.
Where is the dividing line between these two classes of
regulations'

It seemR clear when these hypothetical regulations are
considerell lll/lt those are permissible which affect the pres
ervation of the carrier's equipment or the maintenance of
its stnndunls of operation or prevent abuse of its service.
The regula tions which seem obviously invalid are those
which affect., not the carrier in its business, hut only tho
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subscriber in its business. This then would seem to be the
appropriate test of validity of regulations in a tariff affect
ing a subscriber. Any other test would enable carriers
not only to control the subscriber's affairs but also to bring
under regul~tion by the Commission persons not even re
motely subject to the Act.

Any other test would be almost impossible of reason
able or cOllsistent. IIpplication. 'rhe usc of PBX switch
boards is not limited to hotels. They are used in every
busillcsH and law ollice of IIny size. They arc used in rail
roads, in lighting plants, in industrial plants, in depart
ment stores. 'rhe ruling of the Commission and the court
below would permit. UIl! Commission to regulate the busi
ness of these organizations on the same theory that it
seeks to regulat.e the husiness of the hotels, i. e., that the
service between the PBX board and the extension tele
phone is wi re comlllunication. The telephone company
could rcl'usc to provide the Hcrvice to a company whose
prices did llot fall within certain limits, to a law office
whose chargeR it considered excessive, to a department
store which sold certain commodities at a loss in order to
attract customerH. There would be no valid ground for
distinguishing fmch prohibitions from the prohibition in
the tariff under considerlltion. The line must be drawn
somewhere amI if it is to aIToI'd telephone companies a
satisfactory rule for their guidance in drawing their tariffs,
regulations must be limited to thoRe which affect the tele
phone companies in their business and not tho subscribers
in thei l·S•

Measured by this standard, the condition of the schedule
here involved is clearly invalid. It does not affect the
mailltenllnce of the telephone company's service in any
respect, it docs not affect the telephone company's charges
in any respect, it docs not prevent any abuse or misuse of
its service. If it be arg-ued that the telephone company
is nfraid that the service charges may be considered by
guests to be part of the long distance toll charge and that
therehy guests mny gnin an impression that the telephono
complluY'R charges arc higher t.lllln they actually are, the
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answer if! t.hut there if! not a single word of testimony to
that eITect. Furthermore, the hotel billA show the hotel's
service churgc!:l separately, and when a guest pays his bill
the slipf! are at hUlHl f!howinK just what the telephone com
pany'a charges are (R 153).

As a furUwr illustrat.ion of this point, let it be supposed
that a railroad should publish in its tariff a rate of one
dollar pel' Olle hnlHlred poulllls for transJlortation from
'Vm;hillg'lon 10 <:hi(~ag'o, hut Hhould insert iu its tadff a
dauRe providillg that itll tranflportat.ion service would be
furnished 10 Il HhiJlper in Washington only on the condition
IIl1lt wlum III~ HllOuld Hell hifl goods f. o. h. WUHhingtoll to a
IllIyer ill ('hieag-o, the freight being for the huyer'll account,
IIIl Hllould add 1I01.hillg' to the railroad 'H rate of one dollar
to ('onr hiH (·OHI. or !'dti ppillg' the goods amI of makillg "the
mw or lilt' (l'ailroa(l'H) service" availahle to the buyer.
It HI'ClliH plain I.hal. Hnch a tlll'itT provi8ioll would he uulaw
ful 011 its fael', IIH lilt attempt by the I'llilroad to control the
Hhipper's ('()Juluct of his own business and bring it under
J'egnla tion.

Thus it has been held that a tariff proviRion of a rail
road hy which it haA attempted to make the measure of
itR charges dependent upon what a shipper docs in his own
businf'sR with the goods tran!!ported is invalid and unen
fOJ·ceahle. In the Matter of Restricted nate.~, 20 I. C. C.
42(jj /)onm c£ Company v. N. C. cf St. L.lly., a3 I. C. C. 523,
G3I.

If the Illtcrstute Commerce CommiHsion should under
tuke t.o enfol'ce a tariff provision Buch as that in the case
RUppQ!olCd, hy bringillg l\ suit to enjoin the shipper from
billilll{ the Chicngo huyer for his cost of packing and load
iug the freight, }luying the railroad and assumin~ the
credit risk, it would plainly be attempting to regulate the
business of the shipper and the suit would he dismissed as
improper under the Interstate Commerce Act. Reciprocal
Swilchin.q at Detroit, 215 I. C. C. 284.

It is suhmi ttf'd that the present situation is of the
sallie sort. rl'!le IlOtelH illcnr expf'mws ill providing as a
}lllrl. of tlll,jr hotplll('("ommodut.ions the D\eIlJlH, wherehy it is
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possible for their guest!!, sitting in their rooms, to make con
tact through the PBX board with the trunk lines of the
telephone company and to transmit wire communications
over those lines. These are expenses for which the hotels
have not charged in their room rates (R. 159). A guest
in a room cannot "ship" a message over a trunk line of
the telephone company unless his voice is conducted to the
trunk line connection. That is done by the condnits and
wires installed at the expense of the hotels and by the
labor of the hotels' switchboard operators. They cor
respond to the overhead carriers or trucks and laborers
used hy u shipper or by a warehouse company to bring
goods to u ruilrolld track and lond them into a car.

H is not Ilecessary for the purposes of this proceed
ing to fix the exae!. divillillg' lille hetween the activities of the
telephone company and those of the hotels since the hotels
incur expellses for sOlJle services which could not, on any
theory, be claimed to be services performed by or for the
telephone compallY, The precise dividing line would be
importnnt only if the amount of the hotels' charges and
the rates of the telephone company were in issue. 'But
since the telephone company's schedule would prohibit any
charge whatever by the hotels, it is unnecessary to go into
this question.

However, if a decision on the point were essential, we
suhlllit that the telephone company's service ends at the
PBX bonrd, that the operation of the board, which is done
by the hotels' employees at the hotels' expense, the estab
lishment of contact between the phones in the guests' rooms
and the trunk lines of the telephone company are all acts
of the hotels, and that charges therefor do not on any
theoJ'y come under Section 203.

rrhat the telephone company's service ends at the PBX
board is indicated, first, by the fact that it is not the choice
of the telephone company that instruments are placed in
hotel rooms. This is the election of the hotels themselves.
They decide whether there shall he telephone instruments in
their rooms j they decide how many instruments they re-
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quire; they dC'('ide what switchboard facilities they will need
lind how mllny t.runk lineR, and they order theRe from the
telephone company. The telephone company cannot offer
communication Hervice from hotel rooms to the puhlic as a
common carrier, hecause neither it nor the public has access
to the hotel rooms. Tnstruments in hotel rooms are avail
uhln only t.o g'uests of the hotel. Furthermore, it is the
hotels and not the telephone company which have incurred
the expenRe of making it possible for guests to make tele
phone ralls from their rooms.

It. may he Rllggested that the s<'rvice between the PBX
hoard and hotel rooms is service performed by the tele
phonn company hecaURe its owns the equipment. However,
t.his iH t.he cnRe only hecauso tho telephone company, pre
Rumnhly to prot.ect its monopoly, or possibly for service
TC'nsons, will 1I0t. COnllect with telC'phone installations ac
IJllin~ll frolll ol.her sources than itself. This case should
therefore he trellted as though the equipment were owned
hy the hotel Ii. rrhere is no real reuson why the hotels
coult) not buy telephone equipment elsewhere, which they
would own, and then make connection between such equip
ment nnd the telephone toll lines, and if this were done,
tllC lllUlis for the suggestion that it is the telephone com
pany itself thut furnishes the service would disappear.
Hut the mere faet of the telephone company's restric
five regulntions doeR not alter Uw situation, becauso it
is tho hoteh~ who pay for tho equipment, it is the hotels
who employ t.he opemtorH to operate it, and, ns we have
\l/litl, it is t.Jan 1lotC'ls tJlllt dccille what etlllipmcnt they deHire.

And there is, further, the important fact that the instru
ll\{'nb'l I1lHl l'olmcet.in~ ]inns within the hotels arc uRed for
illtrn-hotC'1 (,Olll1llllllil~ation, so that it. cannot be Raid that the
fnef. that thC'y ar!' owned by t.he t.C'lephone company makes
thf'i.· llRe RCl'virc hy the telephone cempany. On this point
the dcrisioll ill C"rS01)rnkr (6 Potomac Tel. Co. v. 111anning,
186 U. S. 2:J8 (HlO1) is pertinent. It t.here appeared that the
t.elf'pllOnn I'ompnny provirletl instrnment.s and lines for
illt.ernlll commllllirntioll within buildings. It was held that
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this was a private matt.er and not subject to governmental
regulation.

An analogy from the trnnRportation field sheds some
light on the prohlem here. In a large number of cases, both
in the courts and before the Interstate Commerce Com
mission, it has been held that where an industrial plant has
side tracks and connecting tracks within the plant en
closure, which are usee} not only for the handling of cars
of freight moving outbound or inbound in road haul trans
portation over the railroads but also for switching cars
between huildings within the plant for plant purposes, the
tracks within the plant are part of the industry and not
part of the railroad. It has therefore been held that the
railroad service to be covered by its tariff rates ends or
begins when a car is plnced on an interchange track at the
entrance to the plant and docs not extend through to the
point of londing or unloading within the plant, N. Y. C.
& II. R. R. R. Co. v. General Electric, 219 N. Y. 227 (1916) j

U.8. v. Am. 'l'in J'latc Co., 301 U. S. 402 (1936). In the lat
ter case the court upheld the decision of the Interstate Com
merce Commission in Practices of Carriers Affecting Oper
atillg Ilevenue.~ or Expenses, 209 1. C. C. 11. The PBX board
at a hotel corresponds with the interchange track, and the
wires and telephone instruments within a hotel are similar
to the tracks within a large industrial plant enclosure,
),oiug' \l!wtl for hot" illfl'riol' COllllllulIil'nfion /lnd for tho
handling of inbound and outbound through calls.

Another nnnlogy from tho t rnnsportation field is af
Conlell hy lhe lledsion of lhe Supreme Court in Swift c{; Co.
v. United States, 3]6 U. S. 216 (1942). This case involved
tho delivery of livestock hundled by a railroad through stock
yards ill Chi('ago. The question involved was as to the
jUl'iRuidion of tho Interstate Commerce Commission and
the application of the Interstate Commerce Act to the ser
vices rendel'<,d hy the stockyards company. It had been
held thut it was part of the obligation of the railroads in
the transportation of livestock to provide facilities for the
delivery of the livestock shipments and tlmt stockyard
companies employed hy the railroads for this purpose were
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lhl' Il~l'" IH of the railroads and thei I' services were subject
10 l'Ilill'oncl tnrifTs. It appeared, however, that after the
I'llilrolld t rnJl"I'lIrtntion wa~ ended the stockyards per
f'ol"llwd olher services in unloading tho livestock into the
HloekYIll'fls, and for these othel' servicos the stockyards
nllule n (~llllrl{e. In a complaint filed with the Interstate
COlTlmerce Commission, this charge was attacked as unrea
ROJIIl hie. It was alleged, also, that the charge was unlawful
IIIH] ill violation of the railroad tariff because consignees
(~ollid 1101, secure delivery directly from the railroads when
Ih(1 ('lIrH were unloaded except through the medium of the
sloe!(ynnIs company. This Court held that the Interstate
(~OIlIJIlPl'f'nCommission had no jurisdiction over the charges
of I hn fllol'kyanls company for its services after the live
I-d OI·J, n'lll'hed I he unloading pens and that these 'serviccs
WPl'n 1101 properly suhject to tariffs to he filed with the
Jlltnl'l'1tllle Commerce Commission, but were stockyards
"(,I'\'i(~f'R HII".ied to UIC regulation of the Secretary of Agl'i
mlltuJ'(', IIl1der tho Packers and Stockyards Act. The Court
li/lid (I'. 232) :

., I f the YanI Company is in the dual position of
Iu'i II~ l\ I, once tho agent of' the carriers for the uuload
i II~ 01' 1he stock and the principal in rendering any
sllhspqu('ut services, so is it uuder dunl regulatory
Rl'lu·JrI(!H awl authorities. In so far as it is an agency
ill trnn8portatioll, it is subject to the Interstate Com
1111'1"('(' Ad ant! to the control of the Interstate Com
lIlt'f"I'l' Commission. In so fill' as it performs stock
yard serviccs, it is subject to the Packers and Stock
YllnIR Act find to the regulation of the Secretary of
A~ricllltl1re. The RtatuteR clearly disclose an intention
Iltllt jllriHdiction of the Secretary of Agriculture over
slol'l(Yllrd scrvices 8hall not oveJ'1ap that of the Com
n1i~l'1ion OVPr tramlpodution. The bounuary between
Ul(~ Iwo is the place where tranRport,at.ion ends, and in
this ('nRC I.hat is est.ablished to be the unloading pens."

Silllilnrly hl"l'o, telophone service ends at the PBX
Rwil.('hhonJ'(J. Whllt the hol.elR do beyond that point is
holt·, fowrvice slIhjeet to regulution, if at all, us hotel service
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by the authorities having regulatory authority over hotel
activities.

C. The schedule is invalid as a regulation in that it is
a denial of the obligation of the telephone company as a
common carrier.

Recalling the hypothetical example given under the
previous subheading, of a railroad inserting a clause in its
tariff to the effect that it would furnish transportation to
a shipper in Washington only on the condition that in selling
his wares f. o. b. to a Chicago buyer he should add nothing
to the railroad's rate to cover his cost of shipping and of
making the railroad's service available to the Chicago cus
tomer, it would appear tlmt such a rel{ulatioll would be
invalid not only as an attempt to control the shipper's busi
ness but also because it would be a negation of the railroad's
common eUl'rier obligntion.

It is the esscncc of 11 common currier's calling that it
is obligated to serve without discrimination all who seek
it.s services and are ready and willing to pay its customary
reasonable charges. It cnnnot make the granting or with
holding of its service dependent upon how its patron con
ducts his own business or upon the terms on which the
patron 8el1s his wares. A private industry may, within
limits, make any conditions it desires for the sale of its
good8 or services. It may refuse to sell unless its buyer
agrees to certain term8 with regard to resale. But a com
mon carrier may not make the furnishing of its service
conditional upon such considerations.

Hence, the schedule here is invalid if the telephone com
pany is, ns it, is deemed to be, n common carrier. If such
a condition could be enforced, it would be because tho tele
phone company waH not a common carrier, in which event,
of course, this action under the Communications Act would
not lie.
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POINT IV

The lower court'. conception of the purpose
of the Communications Act of 1934 does not
Justify the decree.

The leurn~d District Judge suid that the Federal Com-
mUllicutiou8 Commission was

"estuhliHhed for the benefit of the public, and to pro
tect the public iu regard to Much lUutters as those in
volved in this case." (R. 52)

Jle t.alked of protection against "the telephone companies
haviu~ a monopoly" (R. 52).

It might be remarked thut the hotels are found here to
he suhscrihers-purt of the telephone company's •• pub
lic "-and entitled to protection against its monopoly.

Then the District Judge weut on to say that

, .. tarilT Hehedulcs • • • huve the principal purpose
of protecliug the public agninst being overcharged."
(It. 52)

Allcl Oil \.lie same page he argued that

.. if HOIIWOlle who hus gotten telephone facilities as a
suu8crihcl', from tho t.(~lephollc company • • • undor
t.akes • • .. to render services to the guests, and
t1WlI lllldcrt.llkcH t.o tlUI'Chllr/{e lIud make the charge go
llhove, iu llHloUllt, the tadlT schedule, that would be
doing • • • what the law • • • did not mea.n to
allow." (R.53)

Of coun;e, it is not for the court to substitute its views
as to the purpose to be achieved for the intention of Con
gress as indicated by the language used in the statute. But
it is submitted that I1ny idea that it is contrary to the pur
pose of statutes regulating carriers to permit one who has
pltrchaRed carrier service as a shipper or subscriber, and
thou adds other services and expenses of his own, to col
lect from his customer more than the carrier's tariff charge
iK ill conflict with loug established administrative practice.
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An analogy from the field of transportation is the freight
forwarder, as that term is used in domestic railroad trans
portation. A forwarder is one who undertakes to furnish
to individual shippers of small lots through transporta
tion of their freight by railroad or other common carriers.
He assembles a number of small unit shipments; he obtains
a car from the railroad, just as the hotels obtain telephone
equipment from the telephone company i he loads the small
shipments int.o the car and delivers them to the railroad
at the terminal of its line, just as the hotel delivers to the
telephone compliny at its trunk line through the PBX board
the communications of its guests from their hotel rooms.
The forwarder stands in the relation of shipper to the rail
road and is obligated to pay the railroad's tariff rates
whh~h it charges to all shippers, IVarc/lOuse Co. v. United
States, 283 U. S. 501, 512 (1930) i Lehigh Valley R. R. Go. v.
Uni,ted States, 243 U. S. 444. Similarly, a hotel stands in
the relation of subscriber to the telephone company and is
obligated to pay the telephone company's telephone rate for
all messa/{es which it delivers to the telephone company at
the PBX board, whether they originate in the hotel office
or in a guest's room. The forwarder, in turn, makes a
charge to his individual shippers for his own services over
8ndllbovo the umount which the forwarder pays in freight
to the railroad. It has been held that the forwarder is not
a railroad, that the service which the forwnrder provides
is not railroad service and that, therefore, the forwarder's
charges are not to be specified in tariffs filed with the Inter
state Commerce Commission and do not come under the
jurisdiction of that Commission, Acme Fast Freight v.
United States, 30 F. Supp. 968 (C. C. A. 2nd, 1940) i affirmed
per curiam, 309 U. S. 638.

But it has not been held that because a forwarder uses
rail transportation to which he adds his own services of
assembling and loading he may charge his customers no
more than t.he mill'oads' tariff rates, nOlO has it heen held
thnt a forwarder illegally sells railroad service.

An appeal t.o public policy, similar to that invoked by
the lower court here, was made with regard t.o freight for-
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wlLrders in Int. Comm. "'Oomm. v. Del., L. ~ W. R. R., 220
U. S. 2:15. Mr. Chief Justice WlIlTE stated the contention
thus (p. 2(5):

41 Conceding, for the sake of the argument, the cor
1'0dnel-lH of the construction which we have Kiven to
the secoJld section, it is urKed that neverthele8R, as a
forwurdi III;' agent iH u 'dealer ill mil road tmnsporta
tion', nnd depends for his profit in carrying on his
bllRincRs upon the sum which can be made by him out
of Ow difTcreJlco hctwecn tho carlond and the los8 than
carload rute, and may diHcrill\iJlate between the per
ROilS who employ him, thorefore the aet to regulate
commerce should be construed as empowerillg a car
rier to (lxcludo tIle forwardiJlg agent as a means of
pI'pve II ti JIg such discriminationll."

It waR held that since there was no express statutory
authority, tho practices of the forwarding agents of obtain
ing railroad trunRportation at carload rutes and selling
I ramll'ortlltioll to shippel's of smaIJer C)uantities at higher
chnrgcs could not on such a ground of supposcd Jlublic
llOJicy be found unlawful um]er the Interstate Commerce
Act.

The same error of heing guided by its own views of
pnhlic policy liS to what should be suhject to its regulatory
authority mUler than by the language of tho Act is evident
in tho Commission's report, where it said:

«« If the collection of such surchargeR were not sub
jected to regulatory control, a subscriber, or anyone
else other than the telephone company, who is per
mitted hy the telephone compully to control access to
the use of 1\ telephone, could freely reBell interstate and
forei~rn telephone service, imposing any charges of his
own on such use." (R. 26)

The concl usion does not follow tho premise. The hotels
are not making a profit by reselling telephone service at a
higher rate than they pay therefor. They are addinA' their
Own RerviccH, which the telephone company refuses to per
form, and fire making reasonable charges therefor in addi-
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tion to the charges of the telephone company. The decision
in Swift ft Co. v. United States, 316 U, S. 216 (1941), cited
under the previous point, is also pertinent here. The prob
lem was similar except that it involvcd "cgress" from
rathcr than "acccss" to the carrier's services. The Court
said (p. 232) :

"Because the Yard Company in this specific and limited
matter acts as agent for the railroads, and in the per
formance of that transportation service is subject to
the jurisdiction of the Interstate Commerce Commis
sion, it does not follow that the Commission may regu
late, either directly or somehow, through the railroads,
the other practices and charges of the Y llrd Company."

It held that the fact that egress from a railroad ter
minal was involved and that such egress could be had only
through the stockyards did not prevent the stockyards from
making a charge for their services and facilities nor did
the fact that this uITected the availability of railroad ser
vice give the Interstate Commerce Commission jurisdic
tion where such jurisdiction was not conferred by the lan
guage of the statute.

As Mr. Justice li'RAN I{FUltTER in the Opi nion of the Court
in Scripps-lloward Radio v. Comm'n, 316 U. S. 14 (1941),
Buid wi th. regard to uu appeal to policy under another sec
tion of the Communications Act:

«' The considerations of policy which are invoked
are as fragile as the legislative materials are inap
posite. "

POINT V

Enforcement of the telephone company'.
schedule if construed as prohibiting the hotels
from making any charge for their services and
expenses would be confiscatory.

'rhe tariff schedule, if it were lawful amI enforceable
under the Communications Act, would have the controlling



I .~;
; '!

1\ l~
vi

,;:ij
I II

, II:

ii':llf,: . ;:(
! ~.
, ', ..
! ,I.,

,:,(,
't, r

• {o". "; ~'i
I .,n.
, .~:~,.,

i I;

'.>
-,'.',

;::
.. I
'j r"
~Ii
1','

;;~
.'"
t ; ~
i i

","I'
1

I ~;

'.!

,;)., *
:"~p

I

'"'il
I!

.'.,
",'I. /
I'.'/
't:
','
I ..

,e i

"

60

effect of a statute, Penna. R; R. Co. v. International Coal
Co., 230 U. S. 184, 197 (1912).

'l'his action to enforce the schedule is brought by the Gov
ernment nt the request of the Communications Commission,
1\ regulatory IlgCIlCY. Moreover, it is alleged that the tariff
lichedule WIIS filed pursuant to the Commission's order of
Decpmber ]0, 1943 (R. 9).

Under these circumstnnces, the enforcement of the sched
ule would plainly be an act of government and open to chal
IUIlf.{e undcr the Fifth Amendment if its result would bo to
take the property of the hotels for public usc without just
compensution. It is submitted that such would be the result.

Tho evidence showR that ill the case of the Shoreham,
tho hotel taken aR typicnl, the labor cost 1110ne incurred by
it in the Yenr ]f14:J for the telephone 0Jlerators and super
visors which it employed in providin~ Rervice to its guests
nlllountell to $21 ,8!)!).G2 lind the lInllunl cost of the equipment
nPI'C'IlRllI'y for the Rervice W/lR $R,6RO.l0. 1'heRe fif.{ures in
c1udc nothing for such otlll.'r itelnR of cost actually incurred
hy Uw hotclR liS overhead, rentl11 of space, heat and light
(n. ](j2). 11 ill to compmllmt.! t.hcrnselvcR for theRe costs
thl1t the hot.chA mlllcc their RCrvil'e charges involved in this
Imit. 'rhey seC1He compensation t1wrefor in no other wny.
The uncontnlllicted evidence WRFI thnt these costs are not
included in t.he room rateR chllrgcd 1.0 gueRtR by the hotols
nor in theil' food and beverngl:' chllrgeR (R. 163). Conse
quent.ly, if Hie hotels continue to malw it pORsiblo for their
g'ueFltFl to make and receive toll tell:'phone calls in t.heir rooms
and continue to provide their gueRtl~ with their various
secretarial aerviceR, the rl:'sult of enjoining them from mak
ing' their service charg'es would bn to deprive them of com
penFlation for tlwir services and tllllR take their property
wi thout ;iUR t compensation and, iJldeed, without any com·
pemllltion. It may he t.hat the hotels could avoid such con
8<'(11)(>ncol'l hy discontinuing their serviceR, but this is a
Rolut.ion of doubtful practicalit.y lind it dOOR not. meet tIte
legal ohj('l'f ion wlJil'11 wonld deny compensation if t.he ser
vicl:' is rendered.
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It is likewiRe no answer to t.he objectioJl here ur~ed that
tho telephone compnJly hll8 Illude an offer to pny the hotels
a commission of 1G PC1' cent. But in nny event the pro
posed commission does not represent nn act of the Com-'
mission. It is not even embodied in any schedule so that
the otTer may be withdrawn Ilt any time and it ill not made
a condition of the enforcement of the schedule that the
hotels receive compensation for their services through
such a commisRion from tho telephone company.

POINT VI

The telephone company's schedule is valid

only if construed as not having reference to the

service charges of the hotels. Under such a con

struction, there is no violation of Section 203

and the suit should be dismissed.

The discussion so far in this brief has proceeded upon
the llssumption that the telephone company's schedule here
under discussion is to be construed as prohibiting the
hotels, as a cOJldition of receiving toll telephone service,
from continuiJlg to make their own service charges for
tlwir hotel and secretarial services. Thi6 is the interpreta
tion of the scheuule placed upon it by the court below and
by the Commission in caUl~ing the institution of this suit,

H is p06sible, however, that the sche<lule does not have
thiR eUect and should not be so construed. It provides that
the ,/ use of the service by guests shall not be made 8ub
ject to any charge by nny hotel • • • in addition to
the message toll charges of the telephone company". The
"service" referred to is "message toll telephone service".
This service fumished by the telephone company is, as
we have seen, something different and distinct from the
services rendered by the hotels. Whether the telephone
company's service is deemed, ns we believe, to end at tho
rBX board 01' whether it includes the transmission of calls
to nnu from the telephone instruments in hotel bedrooms,
it certninly docs not embrace the secretarial services and
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01 her services which the hotels provide and which the
(('I('phone company expressly states that it does not pro
vide.

It is submitted that it is reasonable to interpret the
Rchedule as menning that it is for the telephone company's
service, nR dil:ltinguished from the additional services fur
lIiAhed by tho hotels, thllt no chnrge is to be made in addi
lion 1.0 the telephone company's tlU"iff rates. Indeed, such
an interpretation is logically nocessary if the schedule is
not to be given a meaning far more restrictive even than
I.llat contended for by the Commission. Its language ap
flf'1I rs to permit a choice of only two interpretations
eiUwJ" that just Buggested or an interpretation under which
t1w hotell:l as a condition of receiving toll telephone sor
vices would he prohihited even from chargiilg for their
1'001111'1. ],'01' guests cannot make telephone calls from hotel
l'OOlllli without first having access to the roomR, so that in
IlInkillg II 1'00111 chllrge tho hotolt~ litorully mako "the use
or tho service (toll telephone service) by guests" subject
tn R charge ill addition to the telephono company's rates.
l,ikewhlC, Oil such lUi interpretatioll, and apparently under
t.IlC! lower cuurt's theory thnt no 0110 wanting to uso a tole
"hone !:lllOuld be required to pay more than the telophone
compnny's rutes, a movie theater could not charge admis
sion to a person seeldng to enter the theater for tho pur
pose of using a telephone in the theater lobby.

It is elmnentnry that whore tariff provisions arc sub
ject to two or more possible interpretations the more rea
ROllnble should be adopted and also the language should
he cOIlHtrued against the carrier framing it. Norwich Wire
Wm'ks, Inc. v. Boston cf M. R., 229 I. C. C. 395, 398; Andrae
et Sons Co. v. Chicago, 111. et St. P. Ry. Co., 153 1. O. C. 227,
229.

It is likewise elementary that an interpretation under
which a turiff provision would be lawful should be adopted
in preference to one under which it would be invalid. Great
No""/(~rn Ry. v. Delmar Co., 283 U. S. 686, 690, 691; Penn
Oil Co. v. Atchison, T. cf 8. F. Ry. Co., 188 1. O. C. 351, 354.

,
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'l'heso considerations argue that the schedule here in
volved should be construed only as prohibiting the hotels
from making' a charge in addition to the tolephone com
pany's rates for the services which tlIC telephone company
provides, but not as prohibiting them from making service
charges for their own hotel and secretarial services. On
this construction there has been no violation of the schedule,
and the suit should be dismissed.

POINT VII

In view of the lower court'. :O.nding that the
telephone company was not violating the Act,
it was error to enjoin the hotels.

'1'he hotel:,; were joined as defendants 11l1der Section
-ill (n) of the COlIllIlUllicutiolls Act 01' 1!)~14 (47 U. B. C. 411)
(H. 4). This section provides:

" (u) In any Jlroceedi IIg 1'01' the ell I'orcement of
the }lrovisionH of lhiK eha ptCl', whether such proceed
illg be instituted beforo the CODlmil:lHioll 01' he begun
originally iu any llil>trict court of the United States,
it shall he lawful to include as parties, in addition to
the carriCl', all persons interested in or affected by
tho eharJ{e, regulation, 01' practice mlder considera
tiou, Ilnd inquiries, invcstiglltions, orders, Ilnd decrees
may be made with reference to and agaillst such addi
tiollal parties ill tho same III111lller, to the sume extent,
and subject to the same provisions as al'e or shall be
authorized by law with respect to carriers."

It is not denied that the hotels are "interested in or
nlTeeted by the charge, regulation or practice under con
siderntion". 'l'hcrefore, by the terms of Section 411 (a)
it appears to he lawful to inchille the hotels as parties in
this proceeding. It docs not follow that an injunction may
issue against them if none is warranted against the tele
phone company.
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The only provision in the section for a decree against
the hotels is found in the words "decrees may be made
with reference to and against such additional parties in
the same manner. to the same extent. and subject to the
same provisions as are or shall be authorized by law with
reepect to carriers!· If the carriers involved in this pro
cee<ling are not in violation of Section 203 of the Communi
cations Act of 19:~4 and it has been expressly held that they
arfl not. it is difficult to find in Section 411(a) the authority
umler which a decree was entered against the hotels. On
the contrary. by authorizing decrees against additional par
tif'S only "to the SAme extent tt as with respect to carriers.
Rp('fion 411 (R) provides. in effect. that if no decree" shall
11(' Aut horizl.'d hy law tt against the cArriers. then no decree
is Authorized against the additional non-carrier parties who
ar(' included in- the suit only by virtue of Section 411(a) .

This reRRonin~ is confirmed hy the fact. previously re
fprred to. that according to its terms Section 203 can be
violated only hy a carrier since its prohibitions run only
1.,0 carrierfl. Henl'e. if the carrier is not violating Section
20:l. there is no violation of the statut(\ and obviously there
('nn be no injunction against anyone if there is no violation
to enjoin.

Further support for this conclusion is found in the pen
nlty provision of Section 203. paragraph (e). If there is
n violation of Section 203. not only may it be enjoined, but
the Rtatute also provides penaltie!l. However, it is only the
('arrier whil'h is liable therefor.

Tt. is plain thAt it is the purpose of Aection 411 to make
it, posflihle, in the event of a violation of the Act by a car
d ..r, to afford complete assurance against repetition or
continuance hy en,joining the carrier and also enjoining the
Ruhscrihers or other parties involved. But unless there is
a violation hy the carrier, there is no basis for a decree
ngRim~t a subscriber.
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POIlfT VIII

Thle ca.e ie dlstincui.hable from the ca.e.
relied upon b7' the Commleeion in ita report.

Judge O'DONOOBUE in his opinion cited no authorities
in support of his conclusions. However, a number of deci
sions are cited by the Commission in its report (R. 27) in
8upport of itfl order, pursuant to which the schedule here in
iflsue was filed. The Commission cited these decisions with
the remark

Hthat conrtR and other commis!lions which have con
sidered the problem of surcharges similar to those in
question here have concluded that such surcharges are
subject to re~ulation hy the puhlic utility l'OlllmillSion
8S part of the regulation of puhlic utility telephone
service." (R. 27)

This comment is in itself sufficient to distinguiflh these
caRes from the one at bar since, in view of the fact that
the hotels are neither carriers themselves nor agents of the
telephone company, it cannot be found that their aervices
are telephone communication services subject to the Com
munications Act. This distinction is confirmed by an ex
amination of the cases themselves. Only two of the cases
cited went to the courts, IIotel Pfister v. Wisconsin Tele
phone Co., 203 Wis. 20 (1930), and People ex ret. Public
Service Commission v. New York Telephone Co., 262 App.
Div. 440 (1942), affirmed 287 N. Y. 803.

The theory of the Pfi.<iter case wafl that the telephones
in hotel rooms were public telephones and that the hotel
was the agent of the telephone company. The court said
(p. 24) :

"It is quite true, of course. that the hotel is not a
public utility. Bnt even so it may, like Rny other cor
poration or private person, he the agent of the com
pany in aiding it to perform its service to the public."
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Likewise in the New York case the decision was predi
cated upon agency. There it appeared that the schedules
of the telephone company "designate hotel subscribers as
agents of the telephone company in rendering telephone
service to their guests".

The fillClinA' of the court below that no agency relation
existR hel'o between the hotels and the telephone company
ann th~ evidence amply slllltnining that finding require the
cOlll'hlRion fhnt tlw principlcR of t.he caRell cited are not
applicahle Iwre. Moreover, there is the factual differenco
that in both of the cases cited the tariff of the telephone
compnny provided for the col1edion of an ext.ra charge
OVCI' and "hove its ordinary rateR in the calle of telephone
cal1s made from hotel roolnS and providou compensation
to the hotel out of such additional charge, whereas here
the scheuule would prohibit any extra charge.

COBolu.ioB

In the laRt analyRis, the decision in this case must turn
lar~ely upon tho relationship which exists between the
hotels and the telephone company. Three possibilities sug
~ellt. thelllRclves alll] have heen suggested in the report of
the Commission:

The firRt possihility is that the hotels are agents of the
tell'phone cOlllpa ny to complete its service, that everything
they do ill done for the telephone company, and that the
charges which they collect are charges of or for the tele·
phone company. If this were the situation, it would be
proper to conclude that the tariff specifics or affects the
char~es collected by the telephone company through the
a~ency of t.he hotels for telephone communication service
furnished through t.he Rame ap;ency. The only question
would then he as t.o t.he reasonahleness of the Rchedule and·
thiR would he a matter for the Uommillsion. F1ven here it
is not clear that the hotels as agents could violate the tariff
and Section 203 of the Act if there were no violation on
the part of t.he telephone company all their principal. This
(lon(!ept.ion of the situation is, however, definitely barred
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by the decision of the lower court that no relation of agency
exists between the hotels and the telephone company.

The second possibility is that the hotels are themselves
common carriers and engaged in providing communication
service to the public and are connecting carriers of the tele
phone company. In this event, the hotels' charges would be
subject to regulation by the Commission and should be
shown in tariffs filed with it. Even so, a tariff filed by the
telephone company purporting, without their consent, to
fix the hotels' charges would not be valid and enforceable
as a tariff or joint service. However, neither the Commis
sion nor the court has found that the hotels are connecting
carriers.

The third pORsihility is thnt the hotelll are suhscribers;
in other words, patrons of the telephone company's ser
vice. The lower court so found. The schedule plainly
treats the hotels RS subscrihers. This is the correct inter
pret.ation of the relationRhi p. In this relationship no vio
lation of Section 203 exist.s and the present suit cannot be
maintained hecause (a) the hotels' charges are not charges
by or for a carrier for communication service under the
Act; (h) the schedule here does not specify 01' affect the
charges col1ected or received by the telephone company for
its communication service, and is therefore not a schedule
enforceable Ulluer Sectioll 203; and (c) the statute does
not permit the fi1in~ with t.he Commission snd enforcement
under Section 203 of a schedule, such as that here, specify
ing or regulating the charges made by subscribers for their
own goods or services or making the furnishing or refusal
of telephone service dependent thereon.

The Judgment below should be reversed.

Respectfully submitted,

PARKER MCCOILESTER,

GEOROE DEFOREST Lonu,
.JOSEPH W. WYATT,

Attorneys for Appellants.
February 16, 1945.
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AppeD4b

Pertinent Provision. of the Oommunications Act of 19M
(June 19, 1934,48 Stat. 1064 ff., 47 U. S. C. ~~ 151 if.)

SEOTION 153(a):

"Wire communication" or "communication by
wire" means the transmission of writinK, signs, sig
nals, pictures, and Bounds of all kinds by aid of wire,
cable, or other like connection between the points of
origin and reception of such transmission, including
all instrumentalities, facilities, apparatus, and services
(among other things, the receipt, forwarding, and de
livery of communications) incidental to such transmis
sion.

SEOTION 153(h):

•• Common carrier" or •• carrier" means any per
son engaged as a common carrier for hire, in inter
state or foreign communication by wire or radio or
in interstate or foreign radio transmission of energy,
except where reference is made to common carriers
not subject to this chapter; hut a person engaged in
radio hroadcasting shall not, insofar as such person
is so engaged, be deemed a common carrier.

SEOTION 153(r):

.. Telephone exchange service" means service with
in a telephone exchange, or within a connected system
of telephone exchanges within the Bame exchange area
operated to furnish to subscribers intercommunicating
service of the character ordinarily furnished by a single
exchange, and which is covered by the exchange service
charge. .

SEOTION 153(s):
.. Telephone toll service" means telephone service

between stations in different exchanKe areaR for which
there is made a separate charKe not included in con
tracts with subscribers for exchange service.
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SBOTION 201 (a) :

It shall be the duty of every common carrier
engaged in interstate or foreign communication by
wire or radio to furnish such communication service
upon reasonable request therefor j and, in accordance
with the orders of the Commission, in cases where
the Commission, after opportunity for hearing, finds
lIuch action necessary or desirable in the public in
terest, to establish physical connections with other
carrierR, to establish through routes and charges appli
cahle thereto and the divisions of such charges, and to
establish and provide facilities and regulations for
operating such through routes.

SECTION 202(a):

It shall he unlawful for any common carrier to make
any unjust or unreasonable discrimination in charges,
practices, classifications, regulations, facilities, or ser
vices for or in connection with like communication ser
vice, di rectly or indirectly, by any means or device, or
to make Or give any undue or unreasonable preference
or advantage to any particular person, class of per
Rons, or locality, or to subject any particular person,
claRs of persons, or locality to any undue or unreason
able prejudice or disadvantage.

SEOTION 203:

(a) Every common carrier, except .connecting car
rierR, shall, within such reasonable time as the Com
mission shnH designate, file with the Commission and
print and keep open for public inspection schedules
showinJt all charges for itself and its connecting car
riers for interstate and foreign wire or radio communi
cation between the different points on its own system,
and between points on its own system and points on
the lIystem of its connecting carriers or points on the
Rystem of any other carrier subject to this chapter when
l\ t.hroll~h route has been established, whether such
dlRl'~NI nre joint or separate, and showing the classi
fi(~ntions, practices, and regulations affecting such
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charges. Such schedules shall contain such other in
formation, and be printed in such form, and he posted
and kept open for public inspection in such places, as
the Co~mission may by regulation require, and each
such schedule shall give notice of its effective date j and
such common carrier shall furnish such schedules to
each of its connecting carriers, and such connecting
carriers shall keep such schedules open for inspection
in such public places as the Commission may require.

(b) No change shall be made in the charges, classi
fications, regulations, or practices which have been so
filed and published except after thirty days' notice to
the Commission and to the public, which shaH be pub
lished in lIuch form and contain such information as
the Commission may by regulations prescribe j but the
Commission may, in its discretion and for good cause
shown, modify the requirements made by or under
authority of this section in particular instances or by
a general order applicable to special circumstances or
conditions.

(c) No carrier, unless otherwise provided by or
under authority of this chapter, shall engage or par
ticipate in such communication unless schedules have
been filed and published in accordance with the pro
visions of this chapter and with the regulations made
thereunder j and no carrier shall (1) charge, demand,
collect, or receive a greater or less or different com
penllation for lIuch eommunication, or for any service
in connection therewith, between the points named in
any such schedule than the charges specified in the
schedule then in effect, or (2) refund or remit by any
means or device any portion of the charges so specified,
or (3) extend to any person any privileges or facilities
in such eommunication, or employ or enforce any
classifications, regulations, or practices affecting such
charges, except as specified in such schedule.

(d) The Commission may reject and refm~e to file
any schedule entered for filing which does not provide
and give lnwful notice of its effective date. Any sched
ule 80 rejected by the CommisHion shall he void and its
use shall be unlawful.
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(e) In case of failure or refusal on the part of any
carrier to comply with the provisions of this section
or of any regulation or order made by the Commission
thereunder, such carrier shall forfeit to the United
States the sum of $500 for each such offense, and $25
for each and every day of the continuance of such
offense.

SwnON 401:

(a) The district courts of the United States shall
have jurisdiction, upon application of the Attorney
General of the United States at the request of the Com
miRsioll, alleging a failure to comply with or a violation
of any of the provisions of this chapter by any person,
to issue a writ or writs of mandamus commanding such
perRon to comply with the provisions of this chu.pter.

(b) If any person fails or neglects to obey any
order of the Commission other than for the payment of
money, while the same is in effect, the Commission or
any party injured thereby, or the United States, by its
Attorney General, may apply to the appropriate dis
trict court of the United States for the enforcement
of such order. If, after hearing, that court determines
that the order was regularly made and duly served, and
that the person is in disobedience of the same, the court
shall enforce obedience to such order by a writ of in
junction or other proper process, mandatory or other
wise, to rCRtrnin such person or the officers, agents, or
reprCRentativcs of such person, from further disobedi
ence of such order, or to enjoin upon it or them obedi
ence to the same.

(c) Upon the request of the Commission it shall be
the duty of any district attorney of the United States
to whom the Commission may apply to institute in the
proper court and to prosecute under the direction of the
Attorney General of the United States all necessary
proceedin~s for the enforcement of the provisions of
tlliR chapter lind for the puniRhment of all violations
thereof, and the costs and expenses of such prosecu
Honf! RhaH he )laid out of the appropriations for the
expenRCS of thc courts of the United States.
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(d) The provisions of sections 28 and 29 of Title 15,
section 345(1) of Title 28, and sections 44 and 45 of
Title 49, shaH be held to apply to any suit in equity
arising under sections 201-221 of this title, wherein the
United States is complainant.

SS(]l'ION 411(a):

In any proceeding for the enforcement of the pro
visions of this chapter, whether such proceeding be
instituted before the Commission or be begun originally
in any district court of the United States, it shall be
lawful to include as parties, in addition to the carrier,
all persons interested in or affected hy the charge,
regulation, or practice under consideration, and inquir
ies, investigations, orders, and decrees may be made
with reference to and against such additional parties in
the same manner, to the same extent, and subject to the
same provisions as are or shall be authorized by law
with respect to carriers.
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