
I',I ..

· .
t ,·.

"
·.
'K
~(-.,"\~ "

• t
~

J:'
;~t:-, ,
" .;'

· i'. ~,
t,
'f·
"':~'!., '
t: ...

f, ,\
,1 :

',r "
"t'It'"!"

'," .
,/ '.•• '1:.~\
" ~

~~~:T
"".j,
,.,~

1'~' .
"..

ill.:,
Ii ~ ,
"', .
; ....,
.~r.,
,'i. ~,

I
~·~·{
'~ "~'.

"i. ;\i.'t.1 .
i"""t,·,.·,,;

~"'t',:; .
r,\' I'
A':,
:'\'
',.

l~~.'
.'., f ,

.' .. ~

.',"

i~; .1

~'»

L
:Pf

. "'r
~.

t ~.~ ~

~, - :4,'"

2

jurisdiction of this Oourt on appeal rests on the,
provisions of the Expediting Act approved Feb
ruary 11, 1903, as amended, and Section 238 (1) Qf
the JUdicial Code, as amended, as extended by Seo-'
tion 401 (d) of th~ Oommunications Act of 1934,
as amended (47 U. S. C. 401 (d».

QU.-rIon PJ08mrrBD

All of the appellants operate hotels in the Dis
'trict of Columbia. When guests in these hotel8
make, or receive collect, any interstate or foreign
long distance telephone calls, they are required to
pay the hotels not only the tariff charges pluB the
federal taxes applicable to such calls but also an
extra charge, or "surcharge", of approximately
10 per cent of the total of the tariff charge plus
tax. This U surcharge" is retained by the hotels.
Since Febrnary 15, 1944, the applicable tariffs of

. the American Telephone and Telegraph Company
and The Chesapeake and Potomac Telephone Com
pany on file with the Federal Communications
Commission have provided that "me8Bage toll tele
phone service is furnished to hotels, apartme~t
houses and clubs upon the condition that use of
the service by guests, tenants, members or othen
shall not be made subject to any charge by any
hotel, apartment house or club in addition to the
message toll charges of the Telephone Company as
set forth in this tariff." The court below en
joined appellants from charging, demanding, col-

3

letmng or receiving the surcharges referred to
above.

The questions presented are:
1. Whether the provisions of the Cotnmunica

tions Act of 1934, as amended, apply to the Imr
chargee in question, and whether the Federal Com

, munications Commi88ion has jurisdiction over
moh surcharges.

2. Whether the tariff in question is valid.
a. Whether the action of appellant hotels in

collecting the surcharges in question constitutes a
violation of the terms of the tariff in question.
, 4. Whether the action of appellant hotels in

c
collecting the surcharges in question can be en-
joined under the Communications Act of 1934,
as.amended.

STATUTB IBVOLVBD

The pertinent sections of the Communications
Act of 1934, as amended (47 U. S. C. 151 et seq.),
appear in the appendix.

lITATBKBlIT

This suit was instituted on February 19, 1944,
by the United States of America at the request
of the Federal Communications Commi8Bion pur
suant to Section 401 (c) of the Communications
.Act (47U. S. C. 401 (c)), against American Tel
ephone and Telegraph Company) The Chesa
peake and Potomac Telephone Company, and
twenty-seven hotels doing business in the District
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lJommillion Proo6edings.-This suit arose as a
result of a proceeding instituted by the Federal
Oommunications Commission on January 6, 1942,
for the purpose of determining whether the,
charges collected by hotels, apartment houses, or
clubs in the District of Columbia in connection
with interstate and foreign telephone communica
tion on their premises are within the jurisdiction
of the Commi88ion under the Communications. '

Act and what tariffs, if any, should be flIed with
the Commission showing such charges. These
charges were not shown in any tariff on file with
the Commission at the time the proceeding was
instituted. The Chesapeake and Potomac Tele
phone Company and the American Telephone and
Telegraph Company were made respondents to the
proceeding. The order was served on the Hotel
Assoeiation of Wftshington, D. C., Inc.-of which
all the appellant hotels are members-and the
order 8olso provided that any hotel, apartment
house, or club might appear and participate in
the proceeding. No hotel aA such participated in
·the proceeding, but the Hotel Association of
Washington, D. C., Inc., did participate. (R. 2-4,
12-13, 46, 62.)

At the conclusion of the proceeding the Com
mission on December 10, 1943, issued a report (R.
14-36) in which it found that it does have juris
diction under the Communications Act over the
surcharges collected by hotels, apartment houses

4

,of Oolumbia, to enjoin the collection of 80-ealled '
service charges or surcharges which are made by ,t

hotels against their guests wh~n they make,' or, •
receive collect, interstate. or foreign long distance
telephone calls. Appellants all operate hotels in
the District of Columbia. The Chesapeake and

~

Potomac 1'elephonC'! Company i!'l an operating
telephone company furnishing telephone commu
nication service within the District of Columbia,
and, jointly with the American Telephone and
'Telegraph Company and other connecting car
riers, furnishing interstate and foreign long dis
tance t.elephone communication service from the
District of Columbia to many other points
t.hroughout the United States and foreign coun
tries. Both The Chesapeake and Potomac Tele
phone Company and American Telephone and
Telegraph Company are common carricrs within
the meaning of the Communications Act of 1934,
and as such a common carrier each is required by
Section 203 (a) of the Communications Act (47
u. S. C. 203 (a» to file with the Commission
schedules showing all charges for itself and its
connecting carriers for interstate and foreign
telephone communication between the different
points on its own system, and bctweenpoints on
its own system and points on the system of its
connecting carriers, and showing t.he classifications,
practices, and regulations affecting such cha.rges.
(R. 2, 56, 64.)
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ad elube, and that if such Burcharges are to be '
oolleoted at an, they must be shown in tarifrB on
file with the Commi88ion. On the same day the
COmmistrion also iB8ued an order (R. 37~) di
recting the two telephone companies either to ftle
.appropriate tariffs with the Commi98ion shoWing
all eharges collected by hotels, apartment house&,'
arid clubs in the District of Oolumbia in CODD8(fo

tion with interstate and foreign telephone com
inunications, or to file an appropriate tariff
regUlation containing specific provisions with re
spect to the conditions under which interstate and
foreign telephone service would be furnished to
hotels, apartment houses, and clubs.

On January 22, 1944, The Chesapeake and
Potomac Telephone Company flIed with the Com
m.i88ion a new tariff provision, effectiv~ Febmary
15, 1944, which was concurred in by American
Telephone and Telegraph Company, and which
reads as follows (R. 9, 38, 62-63):

Message toll telephone service is fur
nished to hotels, apartment houses. and
clubs upon the condition that use of the
service by guests, tenants, members or
others shall not be made subject to any
charge by any hotel, apartment house or
club in addition to the message toll charges
of the Telephone Company as set forth in
this tariff.

Thi, 8ait.-The complaint in the instant suit
was flIed on February 19, 1944. A hearing was

7

held on plaintiff'. motion for permanent injun&
tiQ; There is no substantial dispute in the evi
dence. It appea1'8 from the testimony that tel.

, phone service is rendered to guests in appellant
hotels by means of private branch exchanges
known as PBX'It-to which are connected the
extension stations located in the' guest rooms.
The PBX board, the extension stations, and the
Wiring are owned and installed by The Chesa:'
peake and Potomac Telephone Company, but the,
hotels pay an installation charge and regular
monthly charges for the equipment. The hotels
also furnish the operators who operate the PBX
boards. The hotels pay the telephone company
for all outside telephone calls made through the
PBX whether by the management or guests.
The particular charges so paid are those set forth
in the applicable tariffs on file with the Publio
Utilities Commission of the District of Columbia
for local calls and in the tariffs on file with the
Federal Communications CommiB8ion for inter
state and foreign long distance telephone calls.
(R. 98-99, 105-108, 117-118, 126-130, 137-138,
146.)

The hotels, in tum, charge their guests for out
going calls, or incoming collect calls, made through
the PBX.· For local calls a charge of ten cents
is made, and for long distance calls the charge is
the regular toll charge specified in the tariffs of

• No charge is made for intra-hotel calls through the PBX,
lI8848t-4l1---2
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the telephone company, plu8 an extra charge
which is called a service charge or surcharge.
Each hotel has a different schedule of surcharges.
In general, the amount of the surcharge varies
with the amount of the tolls as set forth in the
tariff~it increases as the charges set forth in the
tariffs increase-but there is no uniformity
amongst the various hotels as to the amount of
these added charges. In the case of the Shore
ham Hotel, for example, the surcharge is 10 cents
where the tariff charge plus the tax is $1.00 or
le88. Above that the surcharge is 10 percent of
the taritr charge plus the tax with a maximum
surcharge of $3.00. These rates apply on both
prepaid and collect calls. A 10 cent charge is
made for every long distance call which is not
completed. (R. 149-155.) This suit is not con
cerned with the charges made for local calls, but
rather with the surcharges which are made by the
hotels on interstate and foreign IQng distance tele
phone calls. .

As is pointed out in ~ppellants' brief (pp. 36
39), there is also much evidence in the record
conceming the many services which the hotels
render to their guests in connection with the use
of PBX facilities. It is the contention of the
appellants that the surcharges are collected by the
hotels as reimbursement for these services and
that it is lawful for them to base the surcharges
upon the use of interstate or foreign long dis
tance telephone service.

{)

The coUl't below sustained the validity of the
tariff' and held that it was violated by appellant
hotels in collecting surcharges from their guests
who make, or receive collect, interstate or foreign
long distance telephone eal1s. An injunctiop was

. accordingly i88Ued against the hotels. The court
declinf3d to enjoin the telephone companies. How
ever, it retained jurisdiction oVer the proceedings
with respect to all defendants for the purpose of
issuing such further injunction orders as might
be necessary t.o eft'ectuate its decision. (R. 66--67,
68-69.) I

8UJDU.RY OP ARGUMENT

1. The court below properly held that the Com
munications Act extends to that portion of a long
distance telephone call which takes place be
tween the PBX board in a hotel and the instru
ment used by the hotel guest calling or called.
The definition of "wire communication" in Sec-

... tion 3 (a) of the Act is comprehensive, and in
cludes all transmission between the points' of
origin and reception of such transmission, as well
as all instrumentalities, facilities, apparatus, and
services incidental thereto. Acceptance of ap
pellants' contention would substantially frustrate
effective public regulation of charges for inter
state and foreign communication service, for it

• The court declined to pass upon the justness or reasonable
neas of the tariff' on the ground that that question was not for
judicial consideration until "Riter a prior determination" by
the Commission. (R.66.)
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would mean that appellants and othel'B similarly
controlling accese to the use of telephones 'would
be able freely to resell telephone setvice to the
public and impose charges thereon additional to

. the charges specified in the telephone companies'
flIed schedules. ContentioDB similiar to appel
lants' have been consistently rejected for nearly
thirty yeara by state courts and public utility
commi88ions~

BeIng charges for telephone service, appellants'
surcharges are required to be included in sche
dules flied under Section 203 (a) of the Act,
which is not limited in its application to charges
which accrue to the financial benefit of the' car
rier. In this case the telephone companies fol
lowed a permissible alternative method of treat
ment, by specifying in ~ tariff regulation, as a
condition of service, that app~llants should im
pose no charges additional to those of the tele
phone companies stated in the schedules. Tariff
,regulations of this nature are commonplace in tele
phone company schedules, and faU clearly within
the operation of Section 203 (a). The condition
cannot be deemed invalid as an attempt to regu
late the hotel business, since the surcharges in
question are based not upon hotel service but
upon telephone service supplied to guests.

Appellants' authorities cited from the transpor
tation field serve only to emphasize the weight
which should be given by the courts to the Com-

. 11

miuion'8 conclusion that the Act extends to the
sUrcharges in question.

2. The argument that the tariff regulation
should be construed so as not to apply to appel
lants' surcharges rests on a false premise. It
is not denied that the appellants render many
secretarial and other services to their guests, for
which they are entitled to seek reimbursement in
any appropriate manner. But the surcharges in
question do not rest upon such hotel services,
but are direct charges on the use of telephone
service as such. I,n any event, the language and
the history of the regulation preclude any substan
tial argument that it is inapplicable to appellants'
surcharges.

3. The injunction was properly issued under
Section 411 (a) of the Act against appellants not
withstanding the court's failure also to enjoin
the telephone companies. Tariff schedules filed
under Section, 203 (c) bind carriers and sub
scribers alike, and may be enforced against either
regardless of violation by the other. Moreover,
if a violation by the carriers is prerequisite to
injunction of the subscribers, the record facts
indisputably establish such a violation, in that the
telephon~ companies continued to supply tele
phone' service to the appellants knowing that the
condition stated in their tariff regulation was
not being observed. It is doubtful that the court'
below intended to hold that no such violation had
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been shown; but if it did, the ,holding Will plainly
erroneous as a matter of law, and if deemed rele
vant may and should be corrected by this Oourl

ABOVllBJ.lIT

Appellants in their brief rely upon three prin
cipal arguments as grounds for reversal of the
lower court'8 decision. In the first place they
maintain that the tariff in question is invalid since
it pertains to matters not covered by the provisions
of the Communications Act and hence not within
the Commission'8 jurisdiction. Secondly, they
argue that even if the tariff is valid, the action of
the hotels in collecting surcharges from their
RUests in no way contravenes any of the tenDs of
the tariff. Their final contention is that in any
event there is no authorization in the Communica
tions Act for the issuance of an injunction against
appellant hotels in the absence of a finding of vio
lation by the carriers. We discuss these three
arguments in the order stated.

I

THE TARIFF .N QUESTION IS VALID

Section 203 (a) of the Communications Act
(47 U. S. O. 203 (a)) requires every common car
rier to file with the Commission schedules showing
nll charges for itself Rnd its connecting carriers
for interstate and foreign wire or radio communi
cation between the different points on its own

.\'

.'

.'

."
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&y8f;em, and between points on its own system and
points on the 81stem of its connecting camel'S,
and showing the classifications, practices, and
regulations affecting such charges. Section 203
(c) (47 U. S. C. 203 (c» provides that, once such
schedules are filed, no carrier shall extend to any
person any privileges or facilities in such com
munication, or employ or enforce any classifica
tions, regulations or practices affecting such
charges, except as specified in the schedules.

Pursuant to the above statutory requirement
The' Chesapeake and Potomac Telephone Com
pany and American Telephone and Telegraph
Company have filed with the Commission tariff
schedules as required by the Act (R. ~7) .
Among these schedules is the tarift involved in
this case, which was filed on January 22, 1944,
to be effective on February 15, 1944. The tariff
reads as follows (R. 9, 38) :

Message toll telephone service is furnished
to hotels, apartment houses and clubs upon
the condition that use 'of the service by
guests, tenants, members or others shall
not be made subject to any charge by any
hotel, apartment house or' club in addition
to the memage toll charges of the Telephone
Company as SPot forth in this tariff.

Appellants maintain CBr. 36-46) that this tariff
is invalid because it does not relate to telephone
communication within the meaning of the Com
municatio1l8 Act, but is an attempt to regulate
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1.
their hotel buBineee. They would apparently treat
a telephone message as a commodity which is

'''shipped'' by the telephone company as far as
the PBX board and no farther; what takes plaee
between the PBX board and the telephone used
by the guest is to be regarded as hotel service and
not telephone service (cf. Br. 48-55). Neither
the Commission nor the telephone companies, they
contend, may validly control the charges which
hotels may in their business judgment ehooee to
exact for BUch hotel service.

This argument, we submit, reflects an unrealis
tic and artificial view of a telephone conversation,
and one which is completely rejected by the Com
munications Act. Section 3 (a) of the Act (47
U. S. 0.153 (a» defines "wire communication"
of which telephone cOmn1\mication is a part--8s
folloWB:

"Wire communication" or "communica
tion by wire" means the transmiesion of
writing, signs, signals, pictures, and sounds
of all kinds by aid of wire, cable, or other
like connection between the points of origin
and reception of such transmi88ion, includ
ing aU instrumentalities, facilities, appa
ratus, and services (among ot.her things,
the receipt, forwarding, and delivery of
communications) incidental to such trans
mission.

It is difficult to imagine how a statutory defini
tion could more clea,rly cover the situation in-

(",
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'9'8lt'ed in thia CMe,' The definition campreheDds
, Witllin "wire communication" the tnnllllliMion of
aB .ipal8 and lounds of any kind betwea tbe
}JCIliat» of origin and reeepQon of IUch tntllllli..
s'" aDd iDclud.. all iJU!ltrumentalitifll, fuili~
apptU"at'dl and semces incidental to sueh tr-..
mil&iCll. :No argument based UpOD the tecbni..
cont:r84tual relationships between the hotels .
tile telephone companies~ obseure the plaiD fut
tbt the paint of origin of a telephone caJI is the
telephone iDstrmnent which the hotel guest u-,
aad the point of reception is the telephone iDstru..
ment used by the person to whom he'ta.1b, and
vice versa. The PBX system and its operawIW,
whether or not supplied or controlled by the
hotu18, 81'e iDBtrumentalities, facilities, apparatus
and senices incidental to the transmission of his
melJ8&ge, no le88 than are the central exchange
system, wires, instruments and services sup
plied and controlled by the telephone companies
themselve8.

• ~ifteant}y, the tariffs of The Chesapeake and Powmac
TWephMt. Cempany and American Teleploneand Telegraph
C~pan:J in llubJtance embody this definition. The taritr.
read .. follow8 (R. 208,210) :

"Message toll telephone service is t.hat of fumiahin. facHi
t.it!18 for telephone communication between telepboDt!18 in
dift't>rent lOcal service al"l'RR in accordance with the regula
tions and system of charges flpecifled in this tariff', Tlu IoU
Berr,itJe oll8rg_ .pe.d in 'hi. 'ariff are in fHlJm. for all
,~ ,..,..Aed """',~n til(! cal/iflg and otlllntl W;q/wna,ll
rItalic:a supplied.]

01114"-411- -3
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If appellants' contention to the contrary were
SU8ta,bied, eiJective regulation of interstate and
foreign telephone rates would be substantially
impaired.. Under appellants' theory the CoJDJDie
8ion could prescribe rates on l~ng distance ca11a
to and from the PBX board, but neither the Com
milliion nor any other agency charged with the
regulation of telephone r"tes could prevent any
amount of additional charges being assessed
against the guest making or receiving the call. If
this were permitted, it would be squarely contrary
to the underlying policy of the Communications
Act,. for ,as the COmmission stated in its Report
(R. 26):

If the collection of suCh surcharges were
not subjected to regulatory control, a BUb
scriber, or anyone elM other than the tele
phone company, who is permitted by the
telephone company to control access to the
use of a telephone, could freely resell inter
state and for('ign telephone service, impos
ing any charges of bis own on such use.
This would mean at least ... pa1tia,J nulli
fication of effective public regulation of
charges for interstate and foreign com
munication service, for there would then be
a serious hiatus in the safeguards against
excessive 8,l1d discriminatory charges to the
using public. A hiatus of this nature would
be squarely contrary to the intention evi
denced in the COlmmmications Act of 1934
that there be comprehensive regulation of

;.
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. chargee for interstate and fo:reign com
munication service.

. The contention8 which appellants make here are
not new. They go back at least to 1915. Con
sistently since that time state courts and commis':'
8ions which have considered t.he problem of sur
charges similar to those in question here have

. concluded that such surcharges are subject to
regulation by public utility commi88ioDB as part
of the regulation Of public utility telephone serv
ice.Be New York Telephone 00., 26 P. U. R.
(N. S.) 311 (N. Y. 1938),30 P. U. R. (N. S.) 350
(N. Y. 1939) ; People ea; rel. Public Service Oom
mission v. New York Telephone 00.,262 App. Div.
440 (1941), aftlrmed without opinion, 287 N. Y.
803; Hotel Pfister v. Wisconsin Telephone 00.,
P. U. R. 1932 B, 8, P. U. R. 1933 C, 479 (Wis.);
Hotel Pfister, Inc., v. Wisconsin Telephone 00.,
203 Wis. 20 (1930) ; Jefferson Hotel 00. v. Sout.
western Bell Telephone 00., 15 P. U. R. (N. S.)
265 (Mo. 1936); Re Hotel Marion Co., P. U.·R.
1920 D1 ~ (Ark. 1920); Conn.olly v. Burle,on,
P. U. R. 1920 0, 243 (N. Y. 1920) ; Be Hotel Tele
phone SenJice and Rates, P. U. R. 1919 A, 190
(Mass. 1918); Hotel Sherman 00. v. Ohicago Tel
ephone Co., P. U. R. 1915 F, 776 (TIl. 1915)'"
-_-.:.... - '

'lit related fields of gas and electricity distribution, the
courts and commiS8ions have also sustained tarift' regulations
prescribing the conditions under which gas and electricity are
furnished to consumers. The problem involved in these fields
is concerned with remetering. Apartment houses, cammer·
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,We8U~ thel'efore. that there ill 1M) merit iii .
the contention that the ahargeB dealt with by the
tariff in 41*tion are oharges for hotel eervioe and
not for telephone aervioe, and that the tarUf is
fOT tmt l'8Il80n invalid in 80 far as it prohibits
sueh charges. But appellantB argue, as an al
ternative, that even if the charges are for tele
phonellervioes, they .re not oharges of the carrier
"for itaelf and ita contiecting carriers", 811 con
templated and required by' Section 203 <a) of the
Act, and therefore aloe not properly part of a
t&ritr flIed under that section, and cannot bind
anyone. It may be conceded that the ccslir
obargea" imP08ed by the hotels are not charges
.. for" the carrier, in the senSe of being paid over
tn or received by the carrier, and there is no con
ri.l b"ildinp, etc., have from time to time attflmpted to buy
illig or electricity at wholes&le rates .od retail it to their t.
ants by remetering it. The gas and electricity compUlil8
hll'9'e combattfld this by adgpting t.titls forbidding rl'meter
ink· In 'other words, they illve furnished servil'e t.o the build
in~ owners on condition that the JIll or electricity should not
hfl mtold. Tariffs of this type havfl uniformly been upheld
hv the rourta and comrni88ion8 which have considered the
p~oblem. U..m4 v. PolMNJc Ekctric PMlI6r 00., 6. F. id '101
(App. D. C.); Kamcle v. PotOtlUlO Electric POW" 00.,
P. U. R. 1932 C, 40 (D. C. Sup. Ct. 1931) ; Florida Power c:f,
Light Co. r. State, 107 Fl•. 317 (1982); Si:tJty-S611M South
Af'mn Y. BOIlrd of Publio Iltilif.1/ CotnmM~"""r.Gnd P,r1Jlln
8tfMJictJ EltJotric& OlU (,'0., 106 N. J. Ln.w 46 (Sup. Ct. 1029),
RIIlrmfd, 107 N. ,J. Law 386 (Conrt of Errors and Appeal8
1980), certiorari denied, 283 U. S. 828; PtdJlic SeMJice Oom
mUMOfI Y. J. d J. Rogerll 00.,181 App. Div. 706 (N. Y. 1918) ;
P~o'Ph T. Public ~et"Vic~ OommUft01l, 191 App. Div. 287
(N. T.l920), dinned, 280 N. Y.67. (1920).
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-iIintioD made here that the hotels are "eoDbtotiDg
Nrrie1'8.''' But the surcharges are, as W~ haft
shown, cbal'gftl for telephone service I!JUpplied by
a ca.rrier, and they are imposed on the use of u.t
lenice with the knowledge and acquiescence of

, the carrier. To exclude such charges from the
operation Of Section 203 (a) merely becaUI!Ie they
acer'lle financially to the hotels rnther than the
oanier requires an unnecessarily pedantic and, we
believe, unBound reading of the section. The Com
munieations Act was, in the language of the Oom~

miaaion's Report (R. 26), designed to afford
"safeguards against excessive and discriminatory
oharges td the uE!ing public," and unl6118 ita lan~

gnage co~els otherwise it should be construed to .
that end. The words "for itself" in Section 203
(a) are not, we submit, so precise and inelastic u
to confine the operation of t.he section within
limits set by technical doctrines of agency; their ,
function in their context is, rather, to specify the
services in respect. of which chnrJtes must be in
eluded in flIed Achedules. Jn ot.her words, the
section requires the inclusion in a carrier's sched
ules of all charges for such carrier's service and
the service of its connecting carrier&, whether ex-

• Neither the CommiB8ion in itH Report and Order of De·
cember 10, 1948 (R. 14, 87), nor the court below in thil1 BUit,
made any finding on the question whether the hotels are "con
necting carriers" within the meaning of the Act, and we have
made, and make, no contention to that eft'ect in thi8 suit. Ap
pellants' argument (Br. 32-35) th.t they are not "connecting
carriers" is therefore be8ide the point.
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2)

.acted by the carrier itself or by othen with· 11:1 .'
knowledge and acquiescence. The charges for t8i•..
ephone service imposed by the hote18 in this oue
fall within the section regaidle88 of whether the
hotels in impoai ng the charges do so for their own '
benefit or as agents for the carriers.

Moreover, it should be recalled that the sched
ules reqUired by Seetion 203 (a) must reflect not '
only charges for telephone ~rvice, but also "the
classifications, practices, and regulations affecting
such charges." Even if the phrase "all chargee
for itself" is given the restrictive con8truc~on

suggested by the appellants, that construction
cannot avail them here. For the schedule in ~I

question is one which plainly relates to the tele- .,
phone companies' own charges. The portion of
the schedule Ule validity of which is here chal
lenged is a regulation specifically affecting the
telephone companies' own service which they sup
ply to the hotels. It is the telephone companies'
service that i8 supplied, and the telephone com
panies' charges that are fixed, upon the condition
that hotel subscribers shall make no additional
charges upon the use of the. service by gueate.
Such regulations, defining the rights, privileges,
and restrictions attaching to a particular type of
service offered, are a commonplace of telephone
tariffs (see, e. g., R. 219-222), and form as proper
a part of the tariff as does the schedule of
charges itself. A regulation prohibiting hote18
from making surcharges for telephone messages

\,~

2)

from instrUments "accessible to the general public
or to guests, tenants or members generally" haa
been a part of the filed tariff of The Chesapeake
and Potomac Telephone Company for more than
~ yeam (R. 21, 222). Such regulations, includ
ing the regulation here challenged, fall squarely
within Section 203 (a), however strictly that
eection 'be construed.

.' Recognizing that binding conditions upon the
use of telephone service supplied by a carrier may
be included in a schedule filed under Section
208 (a), the appellants seek to avoid this particu
lar condition on the ground (Br. 46-55) that it
purports "to regulate the charges of other per
BOIlS wholly without the jurisdiction of the regu-

, latory body." The condition, appellants suggest,
should be held judicially unenforceable because it
falls among those "obviously invalid" regulations
"which alIect, not the carrier ill its business, but
only the subscriber in its business" (Br.48-49).

The J'egulation does affect the subscriber in the
sense that it prevents the subscriber from im
posing for its own benefit a charge for the'
use of a regulated' public service. But the
impropriety of such an impact is not to be estab
lished by generalizations, nor by hypothetical in
stances of regulations designed to affect business
practices unrelated to the use of telephone service.
Appellants suggest (Br. 49) that if this regula
tion is held valid the telephone companies would
be e~bled to deny service to a department store '
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whoile 8ales praetieee they' cIlMpproTed, or: to' a',,·
la" oftloe wboee feee they deemed exceuive.' At ~~

the IBIDI!l time appellants coneede (Br. 48) that a '. :::
repJation might be proper which had for itlr ;~

parpoee the prevention of abuse of the carrier..
BVrice and faeilitiee. That, we aubmit, is •
pu1'pOI5e of the regulation here under renew.
There Is here no effort to control hotel busineaa,
eftll to the extent of preventing the hotels from.
:recovering sueh expenses, secretarial or otherwise,
88 they may incur in making available to their
gueBbJ the telephone companies' interstate and
foreign telephone serviCe. Such expenses may be
recovered in any lawful m~er which appeals to ' •
the busiDesa jUdgment of' the hotels' managf11'B.
Whether the recovery is. by means of increased
room rates, by ftat service charges on each guest,
by ftsed. fees for each service rendered, are mat
ten beyond the reach of the regulation and be
yond the concern of the Oommi88ion. The thrut
of the regulation is merely at the practice whereby
the hotels, in the guise of reimbu1'8ing themselftIJ
for hotel services, in fact ~bject the use of inter
state aIId. foreign telephone senice to charges not
cOBtained in the pablished effective tariffs far
suell serriee.

The 08S68 cited by appellants (e. g., Br. 42-4j,
53-04) in'VOlve factual problems far different from
any preseoted here, ud are helpful neither by
n~ri~n~bymUo~. WMep~~

the ftgU1ation of railrGad rates by the In~te

23

Oo~eree. Conuili.ssion bears many resemblances
1x) the regulation of interstate and foreign tele
phone cotnrnunication rates by the Federal Com
:tnttnlcations Commission, there is obviously no
'weh identity in the conditions and problems of
the two industries as to call for the indiscriminate
application of decisions in one field to cas~ aris
ing in the other. Moreover, in each of the deci
sions of this Court relied on by the appellants as
especially pertinent (e. g., Acme Fast Freight v.
U""ited States, 30 F. Supp. 968 (S. D. N. Y.),
affirmed per curiam, 309 U. S. 638 (freight for
warders not engaged in operations on a public
highway); United States v. Am. Ti", Plate Co.,
301 U. S. 402 (spotting of cars on industrial plant
tracks); Swift &: Co. v. United States, 316 U. S.
216 (yard servioo8 by stockyards compan~es fol
lowlbg unloading of livestock at delivery pens»
tb~ question arose upon a determination of the
Inte1'8tate Commerce Oommission that the par
ticular activity involved did not constitute trans
portation within its jurisdiction, and the action of
that Commission in so determining was upheld
as a determination of fact supported by the record
before it. The deference shown by this Oourt
to such prior factual determinations by the In
te1'8tate Commerce Oommission within its area
of special compet.ence fUl11ishes no argument for ,
disregarding in this case the comparable factual
determination of the Federal Communications
Commission in its specialized sphere. Following
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a comprehenaive investigation author;ized by the
Act the Communications Commission has con
'cluded that service between the PBX board and
the telephone instrument used by the person call
ing or called is an integral part of interstate
and foreign telephone communication covered by
the Act, and that charges relating to that part of
the communication are therefore properly to be
included in schedules filed under Section 203 (a).
No authority is cited by appellants which would
either require or support rejection of this con
clusion.

II

THR TARIFF IN QUESTION APPLIES TO APPELLANTB'
SURCHARGIIlS

Although for the most part assuming that the
tariff in question, if valid, applies to their sur
charges (see Br. 32), appellants argue in Point
VI of their brief (Br. 61-63) that a proper con
struction of the tarift would in any event, on the
evidence in this case, exclude their charges from
its operation. In particular, it is suggested that
the tariff, if eonstrued to prohibit their sur
charges, amounts to a regulation of charges for
hotel Elervice, and that the invalidity of sucli a reg
ulation is so patent as to dictate judicial selection
of some alternative meaning for the tariff in order
to save it.

The preniise of this argument assumes the ma
jor point at issue in the case. Certainly, the
record shows that the hotels render services, seare-
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tarial ad otherwise, in connection with inter
state and foreign telephone communication by
their guests. But it does not follow that a pro
hibition of the surcharges involved here is 8,Il

eftort to regulate hotel services. Whatever may'
be the cost of the hotel services rendered, the
surcharge is placed directly on the use, not of
hotel service, but of telephone service. There is
no dispute in the evidence that the surcharge is
collected when interstate and foreign telephone
service is used, and only when such service is
used. There is likewise no dispute that the sur
charge is collected whether or not the guest needs
or uses any of the hotel services offered, and that
the amount of the surcharge is controlled not by
the amount or cost of hotel service involved but
by the tariff charge, plus federal taxes, for the
telephone service. The surcharges bear no rela
tion whatsoever, in either amount or incidence,
to the furnishing of secretarial or other hotel
service. They are direct charges on the use of
telephone service as such, and cannot be excul
pated merely by a88ertion, or proof, that business
judgment finds such charges appropriate as a
means of reimbursement for hotel service expenses
incurred,for the convenience of guests. The sug
gestion (Br. 62) that on the Commission's theory
a hotel could not charge for a hotel room having
a telephone in it is a reductio ad absurdum.

Moreover, even if there were merit in appel
lants' claim that the regulation invades the prov-
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Inee of. hotel management, we submit that the
regUlation cannot in any event be Baved by con
struction. It must stand or fan as what it is
a provision expressly drawn to prohibit the Tery
surcharges involved here. We see no ambiguity
in the regulation as applied to the record facta,
but if there were ambiguity it would be resoiTed
by reference to the regulation's· genesis. The
Commission after investigation ordered the tele
phone companies either to show the hotels' sur
charges in their tariff schedules, or to specify the
conditions upon which telephone service was fur
nished to the hotels. The telephone companies
followed. the latter oourse. and conditioned the
fUrnishing of telephone set'f'ice upon abolition of
the surcharges. The reasonableness of the eon
dition may be-as it is beiDg (see App. Br. 13)
contested in other appropriate proceedings; ita
validity may be-as it is belilg--..oontested here;
but its meaning, in the light of its background,
is not subject to serious controversy.

III
THID OOURT BELOW PROPERLY ISSUED AN INJUNCTION

AGAINST APPELLANT HOTELS

This action was instituted under Section 411
(a) of the Communications Act, which reads as
follows:

In any proceeding for the enforcement of
the provisions of this Act, whether such
proceeding be instituted before the Comrnis-

27

sionor be begun originally in any district
court ·of the United States, it shall be law
ful to include as parties, in addition to the
carrier, al~ persons interested in or affected
by the charge, regulation, or practice under
consideration, and inquiries, investigations,
orders, and decrees may be made with ref
erence to and against such additional
parties in the same manner, to the same
extent, and· subject to the same provisions
as are or shall be authorized by law with
respect to carriers.

The' appellants concede that they are "inter
ested in or affected by the charge, regulation, or
practice under consideration," and therefore that
it was "lawful to include [them] as parties in this
proceeding" (Br. 63). However, they point to
the fact that Section 203 (c) of the Act prohibita
only carriers from making charges or extending
privileges inconsistent with published tariffs, and
to the further fact that sanctions under Section
203 (e) for failure to comply with Section 203 (c)
ron only against carriers j and from these sections
they deduce that they, being (as they contend)
neither connecting carriers nor agents of carriers,
are not subject to injunction under Section 411
(a) except upon '8 finding of violation by the
carrier.' .

• It is not entirely clear whether appellants go even farther,
and contend that the actul\l issuance of an injunction against
the carrier is a prerequisite to relief against parties other
than the carrier. While their argument (Br. 63-64) is in
general directed to the point that no decree could properly
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No contention is made in this case that appel
lants are "connecting carriers" within the'mean
ing of the Act;' and we accept for present pur
poses the finding of the court below (R. 63) that
in extending interstate and foreign telephone
service to their guests they are not acting as the
"gents of the telephone companies. I But it by no

be entered against them in the abeenoe of a 11iolation by the
telephone companiM, they state (Dr. 64) that the purpose of
Section 411 (a) is "to afford completeusurance against repe- .
tition or continuance [of a violation by a carrier] byenjoin
ing the carrier and al80 enjoining the subscribers or other
partie8 involved"j and in their Summary of Argument (Dr.
24) they assert that no decree may be entered against partiEill
other than carriers "eIcept to the eItent that a decree is
entered against the carriers." We diapose of this suggested
construction of the Act, mIra, pp. 81-a1.

'See footnote 6, IUpra. Neither the Co~miS8ion nor the
court below made any finding that appellants were either car
riers or connecting carriers. Appellants argue (Dr. 36) that
even if they were connecting carrien the tariff would be un
enforceable n~ainst them without their consent. In 80 argu
ing, they ovel'look the fact that under Section 203 (c) it would
be unlawful (or them, as carriers, to participate in communi.
cation unless schedules had first been filed and published in
accordance with the Act. If, as oonnecting carriers, they
declined to accept the telephone companies' schedules, their
surchar,;es would still be unlawful in the absence of schedules
flIed by them or on their behalf.

I The Commission in its Report found the hotels to be
agents of the telephone companies (R. 29-30). However,
appellants are in error in asserting (Dr. 11) that the Com
miRSion "had based it.fl deci8ion upon its finding t.hat the
hotels were the agents of the telephone company and for thi.
reason had ruled" that the surcharges were unlawful unl_
covered by achedulc'R. The CommiBRion explicitly plllced its
dflCision upon alternative gronnd8, saying (R. aO) :

". • • although the Commi88ion hRS found and con.

.,

.J.l
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means follows from these propositions that upon
the proved facts appellants were not properly
subject to injunction.

In the first place, we do not accept the assump
tion that injunctions may be issued under Section
411 (a) against others than carriers only when
necessary to aid in the enforcement of the Act
against carriers as such. Though Section 203 (C)
spealts in terms only of carriers, we do not believe
that it was intended to supersede the general
principle of rate regulation that once a valid tariff
is filed it has the force and effect of law, 'and must
be complied with by both carrier and customer
until changed or Bet aside. United State, v. Wa
bash R. 00., 321 U. S. 403; Orancer v. Lowden,
315 U. S. 631; Lowden v. S£rnonds etc. Grain 00.,
306 U. S. 516; Director General v. Viscose Oom
pany, 254 U. S. 498; Pcnn,'1ylvania R. R. Qo. V. 1ft
ternational Ooal 00., 230 U. S. 184; Robinson v.
Baltimore ~ Ohio R. 00., 222 U. S. 506. In the
light of this principle, Section 411 (a) may, we
believe, be taken as supplementing Section 203 (c)
to the extent of authorizing judicial action to

eluded that the hotels, apartment houses, and clubs are agents
of respondents, the Commission is also of the opinion that a
permi88ible alternative mean8 of regulation of this matter
is ...riff regulation specifying proper conditions upon which
service is provided by respondents to hotels, apartment
houses, and clubs. RegardfUl 01 the agency relatioMMp
fotmd to ell1ilt, each hotel, apartment house, and club receives
P. D. X. service &8 a subscriber, and as such, it can receive the
88rvice only subject to such pl'oper tariff condition8 as are
attached." [Italics supplied.]
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bring about compliance with a filed tari1f by aU
persons "interested in or affected" thereby,'
whether or not they are, or are acting for, earrieJ,'8
upon whom the express obligations of Section
203 (c) are plaoed. For the purposes of this
phase of the argument we 8,88ume, as do appel
lants, that the tariff regulation under review ill' .
~alid as applied to appellants' surcharges. If it
ie, then it would seem that Section 411 (a) auth
orizes injunctive process against the appellantl
as subscribers to enforce compliance on their part
with the tariff, regardless of any showing of fail
ure of compliance upon the part of the carriers
themselves.

But we do not need to, aDd do not, rest upon,
this constroction of Section 411 (a). The record,
we believe, establishes beyond po88ibility of doubt
that the telephone companies themselves were en
gaged in a violation of their own schedule, and of
the Act, and would. have been subject to injunG
tion had the court below, in its equitable discre
tion, seen fit to enjoin them. Their schedule--
the validity of which they afBrmatively supported
(see R. 2(0)-provided. expressly that message
toll service was supplied to hotels "upon the con
dition that use of the service by guests • • •
shall not be made subject to any charge by a~y

hotel • • • in addition to the message toll
charges of the Telephone Oompany" (R. 282).
They were fully cognizant that the hotels, not
wfthstanding tbis condiUon, were continuing to

31

. 6%act Burcharges from their guests upon the use
of interstate and foreign telephone service (R.
52). Nevertheless, they continued to supply tele
phon~ service in violation of the condition of their
bwn fJehedule. Oonditions in a tariff schedule
resPeCting the quantum or type of service fur
nished to subscribers are as binding upon the
carrien as are the tariff charges themselves.
United States v. Wabash, R. 00., 321 U. S. 403;
United States v. Am. Tin Plate 00.,301 U. S. 402;
Goodman Lumber 00. v. United States, 301 U. S.
669; A. O. Smith Oorp. v. United States, 301 U. S.
669; United State8 v. Pan American Corp., 304
tJ. S. 156.' Section 411 (a) of the Act, like Sec
tion 2 of the Elkins Act 10 from which it was
drawn without material change, by its language
plainly contemplates proceedings for the enforce
ment of "regulations" and "practices" as well as
charges.

It is true that no injlIDction was in fact iSBued
against the telephone companies. But under even
the strictest construction of Section 411 (a) the
right of a court to enjoin other interested parties
from violation of the Act is not conditioned upon
the actual iSBuance of an injunction against the car-

I The court below expressly found (R. 66) : "This taril
regulation is binding both on defendant telephone companifl8
and on each of the defendant hotel companies."

10 32 Stat. 848; 49 U. S. C. 42. For the purpose of the
provision as placed in the Elkins Act, !lee H. Rep. No. 3766,
61th Cong., 2d Sese., pp. 5-6, reporting favorably S. 7063,
67th Cong., 2d 8esll.
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rier.1I Section 411 (a) authorizes the making of·
orden and decrees against additional parties "in
the same manner, to the same extent, and subject
to the same provisions as are or shall be author
ized by law with respect to carriers"-not merely
to the same extent as such orders or decrees art,
issued against carriers. On this record we believe oi

it clear that an injunction against the carrie1'8 was
"authorized by law·', and could properly have
been issued by the court below, as was done in
the similar case of United $tateB v. Hotel Astor,
Inc. (S. D. N. Y., decided August 31, 1944; State
ment as to Jurisdiction pending in this Court,
No. 823, this Term). Equally clearly it was
within the discretion of the court below to decline,
as it did, to issue an injunction against the tele
phone companies (see Hecht' Co. v. Bowles, 321
U. S. 321); for the true controversy was between
the United States and the hotels, and an injunc
tion against the telephone companies would have
added nothing if the process of the court were
obeyed by the hotels. This wits recognized by the
United States at the trial, and the request for an
injunction against the telephone companies was
not strongly pressed.1I But whether or not such

11 As stated above (footnote 6), it is not entirely clear
whether appellants dispute this proposition,

11 See statement of counsel for the United States (R. 206) :
..An injunction against the hotels, which retained jurilldic
tion againAt the telephone companieS in case it became neoee
sary to issue an inj unction against them to enforce your order,
would be all right 80 far u we are concerned."
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. an injunction was in fact issued is immaterial' 80

,long as such an injunction, on the basis of the
record, would have been authorized by law. The
record, we submit, establishes that such an in
junction would have been authorized by law.

Appellants stress the fact that the court below
not only fnlled to issue an injunction against the
telephone companies, but also found as a fact that
those companies were not violating the Act. We
question that this is an accurate analysis of the
judge's opinion and findings. True, the court in
its conclusions of law stated (R. 66) that the
"telephone companies are not violating said tariff
regulation by any act or omission of their own,
and are not responsible for the violations being
committed by the hotels." This, however, may
mean no more than that the court, like the Gov
ernment, regarded the hotels rather thun the tele
phone companies as the primary, active violators,
and the ones against whom an injunction should
issue in the first instance. Such a construction is
consistent with the court's statement in its oral
opinion (R. 54) that "it could enjoin these tele
phone companies if the facts of the case re
quired", and with the court's retention of juris
diction over the proceeding "so that if any of the
defendant hotels make charges in violation of the
foregoing injunction the Court may enjoin the
defendant telephone companies from rendering
interstate and foreign message toll service to such
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hotels"· (R. 67). We believe· that the court's
findings and conelusions, read' as a whole, mean
no more than that the telephone companies were
engaged in no 8uch violation of the Act as would
call upon the court, a8 a court of equity, to enjoin
them in the absence of further developments.

If we are wrong in our construction of the
court'8 findings and eonclusions, the appellants'
contention must, we believe, still fail. For as
suming the validity of the tariff regulation (an
888urnption made by both side8 for purposes of
this point of the argument), a finding that t~e
telephone companies were not violating the regU
lation is, on the undisputed facts, a plain error of
law which may and should be corrected. by this
Court. The regulation stated a condition of serv
ice; the condition, to the. knowledge of the tele
phone companies, was not complied with; never
thelett8 the telephone companies continued to
supply 8ervice. The violation is, we believe, un
questionable as a matter of law, and if the court
below i8 deemed to have held to the contrary, its
error may and should be corrected by this Court.
That the United States took no appeal is of no
significance; correction of the error is sought, not
as a basis for injunction against the telephone
companies-which was denied without objection
by the United States (R. 206; see footnote 12,
supra)-but as a basis for sustaining the injunc
tion against the hotela, which was granted. Error

~.~(~
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in the ftndinga or oonclusions'of the court below of
course afforded' the United States no ground fop
appeal from the judgment in ~ts favor (Lind
heimer v. Illinois Tel. Co., 292 U. S. 151; New
York Telephone Co. v. Maltbie, 291 U. S. 645;
Public Servo Comm'n v. Brashear Lines, 306 U. S.. .
204; Flournoy v. Wiener, 321 U. S. 253) ; and if
the judgment below is proper on correct princi
ples it may stand regardless of any erroneous
conclusion of law by the court. H elvering v.
Gowran,302 U. S. 238; Helvering v. Pfeiffer, 302
U. S. 247; Riley Co. v. Commissioner, 311 U. S.
55; cf. Securities and Exchange Commission v.
Chenery Corp., 318 U. S. 80, 88.
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For the foregoing reasons, the judgment of the
court below should be affinned.
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APPENDIX
J

The pertinent provisions of the Communications
Act of 1934 are as follows:

SEC. 3 (a) "Wire communication'" or
"cOlllmunication by wire" means the trans
mission of writing, signs, signals, pictures,
and sounds of all kinds by aid of wire,
cable, or other like connection between the
points of origin and reeeption of such trans
mission, including all instrumentalities, fa
cilities, apparatus, and services (among
other things, the receipt, forwarding, and
delivery of communications) incidental to
such transmission.

SEQ. 203. (a) Every common carrier, ex
cept connecting carriers, shall, within such
reasonable time as the Commission shall
designat.e, file with the Commission and
print amI keep open for public inspection
schedules showing all charges for itself and
its connecting carriers for interstate and
foreign wire or radio communication be
tween the different pointB on its own sys
tem, and between pomts on its own system
and points on the system of itB connecting
carriers or points on the system of any
other carrier subject to this Act when a
through route has been established, whether
such charges are joint or separate, and
showing the classifications, practices, and
regulations affecting such charges. Such
schedules shall contain such other informa
tion, and be printed in such form, and be
posted and kept open for publio inspection
m such places, as the ,Commission may by
regulation require, and each such schedule
shall give notice of its effective date; and
such common carrier shall furnish such
Rchedules to each of its connecting carriers,
and such connecting carriers shall keep
fluch ~chedules open for inspection in such

(86)
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public places as the Commission may
require.

(b) No change shall be made in the.
charges, classifications, regulations, or prac
tices which have been so filed and publIshed
except after thirty days' notice to the Com
miSSion and to the public, which shall be
published in such form and contain such
mformation as the Commission may by reg
.ulations prescribe; but the Commission
may, in its discretion and for good cause

. shown, modify the requirements made by
.or under authority of this section in partic
ular instances or by a general order applic$
ble to special circumstances or conditions.

(c) No carrier, unless otherwise provided
by or under authority of this Act, shall
engage or participate in such communica
tion unless schedules have been flIed and
published in accordance with the provisions
of this Act and with the regulatIons made
thereunder; and no carrier shall (1) charge,
demand, collect, or receive a greater or less
or different compensation for Buch com
munication, or for any service in connec
tion therewith, between the points named in
any such schedule than the charges specified
in the schedule then in effect, or (2) refund
or remit by any means or device any portion
of the charges 80 specified, or (3) extend
to any person any privileges or facilities
in such communication, or employ or en
force any classifications, regulations, or
practices affecting such charges, except as
specified in such schedule.

(d) The Commission may reject and re
fQ.se to file any schedule entered for filing
which do('s not provide and give lawful
notice of it.c~ efff'ctive date. Any 8chedule
so rejected by the Commi8Rion shall be void
and its use shall be unlawful.

(e) In case of failure or refusal on the
part of any carrier to comply with the pro-
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visione of this section or of any regula
tion or order made by the Commission
thereunder, such carrier shall forfeit to the
United States the sum of $500 for each
such offense, and $25 for each and every
day of the continuance of such offense.

Sec. 401. (c) Upon the requeAt of the
Commission it shall he the dllt.y of any dis
trict attorney of the United States to whom
the Commission may apply to institute in
the proper court and to prosecute under the
direction of the Attorney General of the
United States all necessary proceedings for
the enforcement of the provisions of this
Aot and for the punishment of all violations
thereof, and the costs and expenses of s~ch
Pl'osecutions shall be paid out of the ap-
propriations for the expenses of the courts
of the United States. ,

(d) The provisions of the Expediting
Act, approved February 11, 1903, 88
amended, and of section 238 (1) of the
Judicial Code, 88 amended, shall be held to
apply to any suit in equity arising under
Title II of this Act, wherein the United
States is complainant.

SEC. 411. (a), In any :proceeding for the
enforcement of the prOVIsions of this Act,
whether such J;lroceeding be instituted be
fore the CommIssion or be begnn originally
in any district court of the United States,
it shall be lawfUl to include as parties, in
addition to the can-ier, all persons inter
ested in or affected by the charge, regula
tion, or praotice under consideration, and
inquiries, investigations, orders, and de
crees may be made with reference to and
against such additional parties in t.he same
manner, to the same extent, and subject to
the Aame provisions as are or shall be au
thorized by law with respect to can-iers.
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viRione of this eection or of any regula·
tion or order made by the 'Commission
thereunder, such carrier shall forfeit to the
United States the sum of $500 for each
such offense, and $25 for each and every
day of the continuance of such offense.

Sec. 401. (c) Upon the request of the
Commission it shall be the duty of any dis
trict attorney of the United States to whom
the Oommission may apply to institute in
the proper court and to prosecute under the
direction of the Attorney General of the
United States all necessary proceedings for
the enforcement of the provisions of thiB
Act and for the punishment of all violatioJl8.
thereof, and the costs and expenses of s~ch
prosecutions shall be paid out of the ap
propriations for the expenses of the courtB
of the United States. . .

(d) The provisions of the Expediting
Act, approved February 11, 1903, &8
amended, and of section 238 (1) of the
Judicial Code, as amended, shall be held to
apply to any suit in equity arising under
Title II of this Act, wherein the United
States is complainant.

SEC. 411. (a), In any proceeding for the
enforcement of the prOVIsions of this Act,
whether Rucb ~roceedinK be instituted be
fore the CommIssion or be begun originally
in any district court of the United States,
it shall be lawful to include as parties, in
addition to the carrier, all persons inter
ested in or affected by the charge, regula
tion, or practice under consideration, and
inquiries, investigations, orders, and de
crees may be made with reference to and
against such additional parties in the same
manner, to the same extent, and subject to
the same provisions as are or shall be au
thorized by law with respect to carriers.
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IN THE

Supreme Court of the Uoited States
OCTOBER TERM, 1944

No. 446

AMBASSADOR, INC., WASHINGTON-ANNAPOLIS
HOTEL COMPANY, DAVID A. BAER and ROBERT
O. SCHOLZ, a Partnership, et at,

Petitioners,
t1.

UNITED STATI';S OF AMEIUCA, AMI4;RICAN TELE
PHONE & TI·;LJl;OHAPH COMPANY, et al.

APPELL.A1fTS' PETITION FOR
REHEARING

Come now the above-named petitioners and present this
their petition for a rehearing of the above-entitled cause,
and in support thereof, respectfully show:

The case was argued on March 9 and 12, 1945. The
opinion of this Court on which the rehearing is requested
was written by Mr. Justice JACKSON and handed down on
May 21, 1945. Mr. Justice BLACK and Mr. Justice DOUGLA8
took no part in the consideration or decision of the case.

As grounds for the rehearing sought, petitioners allege:
(1) that this Court incorrectly rested its conclusions upon
the provisions of Sections 201 and 202 of the Communica
tions Act of 1934, as amended, whereas this proceeding was
instituted at the request of the Federal Communications
Commission, and at its election, solely under the provisions
of Section 203 of said Act and was brought to enjoin an
alleged violation of thnt section only (R. 4, 8) ; (2) the Court
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2

failed to give proper effect to the language of Section 203;
and (3) the Court failed to decide questions whose determi
nation isessential.,

It was alleged by the Commission and decided ~y the
court below that the petitioners were guilty of a violation
of Section 203 in failing to discontinue flervice charges to
their guests in conformity with a tariff provision filed by
the telephone companies, reading as follows:

Ie Meseag~ toll telephone service is furnished to
hotel8, apartment houses and clubs upon the condition
that use of the service by gue8ts, tenants, members or
others shaH not be made subject to any charge by any
hotel, apartment house or club, in addition to the
message toll chargeR of the Telephone Company as
set forth in this tariff."

THE COURT QUOTED AND ApPLIED THE WRONG

SROTION OF THB AOT

The Court '8 opinion seem8 to proceed from the impres-
, 8iOlI, stated on' page 6- of the opinion, that the position of
the hotel appellants restA upon the claim II that the regula
tion in question is unlawful because it is unreasonable."
It is perhaps this impresAion which cauR<'d the Court to rest
its opinion uJlon the provisions of SectiollR 201 and 202,
which require that the charges, practices, classifications,
regulations, facilities or Rervices of common carrier wire
communication carriers shall be just, reasollable and non
discriminatory. This in tum haR probably led the Court
to its conclusion that the hotels must Reek their relief from
the regulation hy complaint to the Commission.

The contentions of the hotel appellants in RO far as this
suit is concerned do not, however, rest upon the claim that
the regulation is unreasonable. Whether reasonable or un
reasonable, it is sn hmitted that the regulation is not ODe

which by Section 203 is to be published in a tariff filed with

• All references to the opinion are to the page of the pamphlet
opinion.

3

the Commission, and non-observance of which constitute8
a violation of the very precise and rather limited provisions
of that Section.

The provisions of Section 203 deal ollly with the filing of
and compliance with tariffs. It is the only section of the
Act which contains any reference as to the type of tariffs
which may be filed with the Commission or the type of
classifications, practices or regulations which such filed
tariffs may contain.

More specifically Section 203(a) requires filing with the
Commission by a common carrier of

"schedules showing all char~es for itself and its con
necting carriers for interstate and foreign wire or
radio communieation • - • and showing the classi
fications, practices, and ret/lllafions affecting such
charges." (Italics ours.)

Section 203(b) provides that no change shall be made in
the Ucharges, classifications, regulations or practices which
have been so filed" except under certain circumstances; and
Section 203(c) provides that no carrier shall engage in such
communication unle88 the schedules have been filed, and
that no carrier shall

"employ or enforce any classificationfl, regulations,
or practices affecting slich (:ltar,qr.<:, except as specified
in such schedule." (ltalicR ours.)

It therefore appears clearly that as far as clasRiflcations,
practices and regulations are concerned, the entire section
under which this suit is brought relates only to thos~

classifications, practices and regulations "affect,ing such
charges", i. e., the charges of the common carriers who were
appellees here.

Appellant hotels argued that the prohibition against
service charges in the tariff quoted above did 1I0t affect
the carriers' chargeR. Although this appeared to be
the most important istme ill the (~m~<" the opinion made
no attempt to int,erpret the phrat~e "affecting such
charges" and made 110 finding as to whether the prohibition
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against service charges by the hotel appeIJants in the tele
phone companies' tariff fell within the scope of the phrase
last quoted. Probably for the reasons previou81y 8tated,
it assumed that the Commis8ion's powers relating to this
suit under Section 203 were to be determined by refer
ence to, and were co-extensive with the authority under
the provi8ions of Sections 201(h) and 202, which, however,
employ quite different and much broader language. This
conclusion of the Court will he found on page 5 of the opin
ion. It there states:

"The supervisory power of the Commission is not
limited to rates and to services, but the formula oft
repeated in the Act to descrihe the Commission's range
of power over t,he regulated companies is 'charges,
practices, classifications, and regulations for aM in
conn~ctionwith such communication service.''' (Italics
our8.)

Although the language la8t quoted i8 referred to a8 "a
formula oft repeated", it does not once appear in the pro
vision8 of Section 203, under which this suit. is brought.

The provisions of Sections 201 and 202 require brietly
201 (b), that all charges, classifications, practices and regu
lations shall be just and reasonable; and 202(a), that it
shaIJ be unlawful for any common carrier to make any un-

. just or unreasonable discrimination in charges, practices,
eto., "for or in connection with like communication ser
vice". The phrase ufor and in oonnection with such com
munication service" (Section 201) and the similar phrase in
Section 202 are much hroader in scope than the phrase in
Section 20il(a) and (c) "affectitlK such chargc8". Almost
any reKulation relatinK to supplying t.elcphonc scrvice would
be cc for and in connection with such communication ser
vice t, j whereas, not every such regulation would be one
cc affecting such charges".

The opinion of the Court, at page 5, after referring
to the provisions of Section 201(b) of the Communications
Act, providing that

. ."

5

"All chargeR, practices, classifications, and regula
tions for and in connection with such communication
service, shall be just and reasonable,"

says

cc All of these must he filcd with the Commission in
the form it prescribes,"

referring to Section 203 of the Act. As a matter of fact,
Seotion 203 of the Act does not provide that all charges,
classifications, practices and regulations shall be filed with
the Commission, but only that charges of the carriers and
classifications, practices and regulations affecting such
charges must be so filed. Indeed, therc are many practices
and regulations made in connection with charges of car
riers which, although they fall under the requirement of
reasonableness, are not required to be filed as a part of a
tariff. As an example of tI\(! kind of practiceR and regula
tions that are not filed as a part of a tariff, the Court's at
tention is directed to Telephone Company Exhibit No. 6
(R.284) (the form of contract for service offered by the tele
phone companies to hotels) which was not a part of the
tariff, but which plainly falls within the requirement of just
ness and reasonableness in respect of its provisions.

THE I88UE IS NOT ONE OF REASONABLENE88

There is no provision in Section 203 which relates in any
way to the reasonableness or unreasonableness of the tariff
sought to be enforced. The section includes only regula
tions which affect the charges of the telephone carrier.
By basing its conception of thc Commission's authority to
bring this (mit on Sections 201 and 202, the Court fell into
the error of concluding that the question before it was one
of reasonableness rather than jurisdiction to enforce the
Act under Section 203. The hotel appellants in this Court
contended that the tariff provision was invalid because it
was not a regulation affecting the carriers' char~es required
to be filed under Section 203 of thc Act, departure from
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which could become the basis of a suit for enforcement un
der that eection and Section 401 (c) of the Act.

Tuz RUTBI<Jl'ION AOAINST SZRVlOR CUAROBS DOBS NOT
•• AI'J'.-<Jr " TUB CABBIBBB' CUABOU

Since the Court based its conception of the Commis
lion's powers on a section not in issue in this suit, it also
arrived at the further erroneous conclusion that it was of
no consequence whether the hotels were agents or sub
scribers or whether the relationship fitted into some com
mon law category. Since Section 203 relates solely to
the charges of the carriers and the classifications, prac
tices and regulations affecting such charges (i. e., the
carriers' charges), the hotels' oharges could only beoome
the subject of scrutiny if they were made by the hotels.1 agents for the carriers and consequently became the
carriers' charges. The determination whether the hotels
were agents or subscribers of the telephone companies did
not, therefore, involve merely an "attempt to fit the regu
lated relationship into some common-law category" (Opin
ion, p. 7). Upon this determination depended whether or
not the regulation affected the charges of a carrier for wire
communication service and therefore came within Sec
tion 203.

The question of whether the restriction against service
oharges by the hotels is one "affecting" the carriers'
charges is dealt with in the briefs filed by the hotels
(Appellants' brief, pp. 46, et seq.; Appellants' reply brief,
pp. 11, 12, 13) and requires no further elaboration here.
The telephone companies argued (brief, pp. 6 and 7) that

"The regulation which prohibits hotels from imposing
surcharges on toU calls made by guests is a proper
element in tho description of the service because it i,
a li",itatioft 0'"' the use that may be made of the ser
vice." (Italics ours.)

Consequently, they argued, the prohibition in question is
a regulation "affecting" the charges of the telepbone com-
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panies. This argument leads inevitably to the conclusion
that if the former service were reduced by the limitation, the
toll rates should also be reduced. The record is barren of
any evidence that the limitation against surcharges in the
tariff resulted in any variation of the rate at all. This argu
ment of the telephone companies that the limitation against
service charges shows the value of the service rendered
would, in effect, read into the Communications Act the lan
guage used in the Interstate Commerce Act. Section 6 of the
Interstate Commerce Act provides that schedules filed by
common carriers shall state separately any terminal
charges, etc., which affect II the value of the service ren
dered". The absence of such language in the Communica
tions Act shows plainly that Congress intended that sched
ules required to be filed under Section 203 and enforceable
thereunder should deal only with thc charges of carriers
and with classifications, regulations or practices affectiftg
such charges.

THE COURT F AILKD TO DEClD& QUESTIONS WHOSE

DETERMINATION 18 ESSENTIAL

One of the principal issues in the case was whether the
service supplied by the hotels between the PBX boards and
the rooms was "wire communication" as defined under
Section 3(a) of the Communications Act (47 U. S. C.
153(a». The Commission argued that such communica
tion was "wire communication". (Brief for United States,
pp. 14, 15.) Counsel for the telephone companies on the
argument in this Court took the position that such service
was not" wire communication" (Stenographic Minutes of
Argument, p. 65), which is in accord with the position taken
by the hotels. (Appellants' Reply Brief, pp. 4, 5.)

If, despite the foregoing considerations, the tariff regu
lation is held to be one within the purview of Section 203,
there would remain, as the Court has held, the question of
its reasonableness which would be an appropriate subject
for further proceedings before the Commission. In such
proceeding8 the issue will arise whether or not the service
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between the PBX board and the rooms is "wire communi
cation". If it is .. wire communication" the cost will have
to be horne by the telephone companies. If it is not, the cost
will fall on the hotels. Until this issue is decided, further
proceedings before the Commission will be futile. If re
argument is granted, it would seem that this Court should
also decide this important issue.

For the foregoing reasons it is respectfully urged that
this petition for a rehearing be granted, and that the judg
ment of this Court be, upon further consideration, reversed.

Respectfnlly submitted,

P4.BKBR MCCOLLBBTJlB,
GEORGE DEFOREST LoRD,

JOSBPB W. WYATT,

Counsel for Petitioners.

CertUloate 01 Coun.el

I, PARKER MCCOLLBSTER, counsel for the above named
appellants, do hereby certify that the foregoing petition
for a rehearing of this cause is presented in good faith
and not for delay.

PARKER MCCOLLESTJ!lR,
Counsel for Petitioners

June 14, 1945
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APPENDIX

PerUDent Provisions of the Oommunications Act of 193~

(June 19, 1934, 48 ·Stat. 1064 fC., 47 U. S. C. §§ 151 ff.)

SBO'.l"ION 201:

(a) It shall be the duty of every common carrier engaged
in interstate or foreign communication by wire or radio to
furnish such communication service upon reasonable re
quest therefor; and, in accordance with the orders of the
Commission, in cases where the Commission, after oppor
tunity for hearing, finds such action necessary or desir
able in the public interest, to establish physical connections
with other carriers, to establish through routes and charges
applicable thereto and the divisions of such charges, and
to establish and provide facilities and regulations for oper
ating such through routes.

(b) All charges, practices, classifications, and regula
tions for and in connection with such communication ser·
vice, shall be just and reasonable and any such charge,
practice, classification, or reKulation that is unjust or
unreasonable is hereby declared to be unlawful:

SBOTION 202:

(a) It shall be unlawful for any common carrier to make
any unjust or unreasonable discrimination in charges,
practices, classifications, regulations, facilities or services
for 8r in connection with like communication service,
directly or indirectly, by any means or device, or to make
or give any undue or unreasonable preference or advan
tage to any particular person, class of persons, or locality,
or to subject any particular person, class of persons, or
locality to any undue or unreasonable prejudice or dis
advantage.

SBCTION 203:

(a) Every commOn carrier, except connecting carriers,
shall, within such reasonable time as the Commission shall'
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designate, file with the Commi88ion and print and keep open
for public inspection schedules 8howing all charge8 for
it~elf and its connecting carrier8 for interstate and foreign
wire or radio communication between the different points
on its own system, and between points on its own system
and points on the system of its connecting carriers or points
on the system of any other carrier subject to this chapter
when a through route has been established, whether such
charges are joint or separate, and showing the clas8ifica
tions, practices, and regulations affecting such charges.
Such schedules shall contain such other information, and
be printed in 8uch form, and be p08ted and kept open for
public inspection in such places, as the Commission may
by regulation require, and each such schedule shall give
notice of its eftective date; and such common carrier .shall
furnish such schedules to each of its connecting carriers,
and such connecting carriers shall keep such schedules open
for inspection in such public places as the Commission may
require.

(b) No change 8hall be made in the charges, clas8ifica
tionA, regulations, or practices which have been 80 filed and
published except after thirty days' notice to the Commis
sion and to the public, which shall be published in such form
and contain such information as the Commission may by
regulations prescribe; but the Commission may, in its dis
cretion and for good cause shown, modify the requirements
made hy or under authority of this section in particular
inlltanees or by a general order applicable to' special cir
cnmstlmces or conditions.

(c) No carrier, unless otherwise provided by or under
authority of this chapter, shall engage or participate in
such communication unless schedules have been filed and
published in accordance with the provisions of this chapter
nnd with the regulations made thereunder; and no carrier
shall (1) charge, demand, collect, or receive a greater or
le8s or different compensation for such communication, or
for any service in connection therewith, between the points

11

named in any such schedule than the charges specified in
the schednle then in effect, or (2) refund or remit by any
meane or device any portion of the charges so specified,
or (3) extend to any person any privileges or facilities in
such communication, or employ or enforce any classifica
tions, regulations, or practices affecting such charges, except
as specified in such schedule.

(d) The Commission may reject and refuse to file any
schedule entered for filing which does not provide and give
lawful notice of its effective date. Any schedule so rejected
by the Commission shall be void and its use shall be un
lawful.

(e) In case of failure or refusal on the part of any car
rier to comply with the provisions of this section or of any
regulation or order made by the Commission thenmnder,
such carrier shall forfeit to the United States the sum of
$500 for each such offense, and $25 for each and every day
of the continuance of such offense.
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SUPREME COURT OF THE UNITED STATES.
No. 446.-OCTOBER TERV, 1944.

Ambaaador, Inc., washington-Annap-l
oli. Hotel Company, David A. Baer
and Robert O. Seholz, a Partner-, Appeal from the District
abip, et aI., Appellanta, t Court of the .United.

tI.. - Statea for the District
The United Statea of America, Amero- of Columbia.

iean Telephone " Telegraph Com-
pany, et al.

[May 21, 1945.J

Mr. Juatice JACKSON delivered the opinion of the Court.

This action was instituted at request of the Federal Communi
cationa Commi.ion in the District Court of the United States
for the District of Columbia. The Chesapeake " Potomac Tele·
phone Co., which is engaged in rendering telephone eervice in
the District of Columbia, and the American Telephone and Tele
graph Co. were made defendants, u alao were the appellanta,
comprising the proprietors of twenty~even hotels in the DistrIct
of Columbia. The complaint asks and the court below haa granted
an injunction which forbids the hotela to make charges agaill8t
their guests in connection with any interstate ot foreign mfMage
toll eervice to or from their premi8el, other than the toll charges
of the telephone companies and applicable federal tuee. The
prohibition is based on a provision to that effect in the tariff
flied by the telephone companies. Upon the trial, evidence wu
limited by stipulation to the facta about the Shoreham Hotel,
accepted u typical of all defendants.

Telephone service is available to patrons of the hotel without
a charge by the hotel. In or near the lobbies, telephone booths
have direct connection with telephone company central OIllCM.

Cans can there be made without involving the services of the
hotel perRonnel and at the U8Ual tariff rates of the telephone com
pany paid through itl! coin boxes.

However, modern hotel standards require that telephone aervice
alao be made available in the rooDUl. Equipment tor this purpose
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is speci1led b)" the hotel but ill installed and owned by the tel..
phone compaDy. The hotel pa,.. a monthl:r charge for ita UN,

ADd ita operation is at the hotel's expenle. The operating cod
ill whetaDtial, renta.1ll of the Shoreham in 1943 being .8,680.10
aDd payrou. for operation amounting to $21,895.62.

Typical equipment consists of a private branch exchange, knoWD
as a PBX board, connected with a number of outside or trunk
liD" and &lao with extensioD lin.. to each serviced room, and
other iteme. This equipment permita calls for various kinds of
room lIernce, communication between guesta, and calla from Ita
tion to atatioD withiD the hotel for which no use of other lines
of the telephoDe compaDY is neceB8&ry. The same Iwitchboard
and its hotel-employed operators also handle both incoming and
outgoing calla for guests, includiDg many long distaDce messages.

So IAr .. the telephone compaDy is concerned, the toll m_p
coming to ita ceDtral oftlce from the hotel .witchboard is handled
much .. a similar message from a resideDce or busineB8 Itation.
Within the hotel, however, room telephoDe service Decessitatee
additioDal labor .. well as WIe of the equipment. When a call il
made from the station in a \ room, it is placed with the switch
board operator employed by the hotel, and Ihe iD turD places the
call with the telephone company's long disUnce operator. It is
cUltomary also to reDder servicee described as secretarial. ID
coming mflMages may be received during the guest's absence and
memoranda of them are made for .nd delivered to him. Outgoing
m....ges may be transmitted for the guest. Inlormation as to
his whereabouts may be left with the operator for communication
to callei'll; he may .rrange to be reached at other locatioDII than
his room; he m.y arrange to h.ve telephone service suspended
for a period; incoming cal.. may be limited to th~ from d..ig
Dated penoD" and varioua other services helpful to comfortable
JiviDg are supplied by those in ch.rge of the interior telephone
II1ltem.

Each long distance call plaoed through the hotel's switchboard
is charged b:r the telephone company to the hotel, not to the gueel
The hotel pa.)'8 the charge and is reimbursed, 1eB8 credit 100000000, b:r
collections from the gu..t. The reimbursement item is leparatel:r
tttated OD the guest'. bill and ill not itaelf iDvolved in thil con
troveny.

ti,~~.~:'t>... •
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The hotel al80 leeks to recoup the cost of its service, including
equipmeDt rentals, and perhaps some margin of profit, by a service
charge to the guests who make long distance calls from their
rooma. This charge vari.. in different hotels but this typical case
sbows charges 01 ten cents for toll calls where the telephone tariff
is one dollar or less, ten perccnt of the telephone tariff where the
charge is more than one dollar, with a maximum of three dollars
per call. This service charge appears on the guest's bill IS a
separate item, but is stated, like the reimbursement charge IS

"Long distance", abbreviated to "LDIST".
In January 1942, a proceeding W88 inetituted by the Federal

Communicatione Commission for the purpose of determining
whether the charges collected by hotels, apartment houses and
clubs in the District of Columbia in connection with interstate
and foreign telephone communication were lIubject to the juris.
diction 01 the Commission under the Communications Act and
what tariffs, if any, should be filed with the Commission showing
such ~harges. No such tariffs were on 6le with the CommissioD
at the time the proceeding WIS ioatituted.

The Commilllion, December 10, 1943, found that it does have
jurisdiction under the Communications Act over the charges col.

I lected by hotels and others and ruled that, if such charges are
to be collected at all, they mUllt be shown on tariffs on 61e with
the Commission. It thought that the hotel should be regarded
88 the agent of the telephone companies. It issued an order
directing the two telephone companies either to file appropriate
tariffs ahowing charges collected by the hotels in connectioD with
inte1'8tate and foreign telephone communicatioM or to file an ap·
propriate tariff regulation containing a speciflc provision with
respect to conditions under which such interstate and foreign
service would be furnished to hotels, apartment houses and clubs.

Confronted with these alternatives, The Ch..apeake & Potomac
Telephone Company flied a tariff provision in which the Ameri·
can Telephone & Telegraph Company concurred, which reads as
follows:

•MeRlIIlge toll telephone service is furnished to hotels, a))art
~ent hOUlles and cluM upon the condition that ulle of the service
by RUest.'1, tenantJI, members or others sha)) not be made subject
to any charge by any hotel, apartment house or club in addition
to thl' mf'Slllljfe toll chargeR of the Telephone Company all set forth
in this tariff.'
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This taril\' proYiaion became el\'ective by ita term. February 16,
1944. Four da,. later, thil luit w.. iJJ8tituted to enjoin tbe
hotels from collecting ehargee made in violation of the tariff pro
vision, and to enjoin the telephone eompanitll from furniahinl
luch lMI"iee to theae hotels or others which continued to make
ehallfM.

The District Court a..tained the validity of the tariff.l It re
prded the hotebl aa subeeribers ratber than U &genta of the tele
phone compani.. It held that the tariff W88 violated by collec
tion of lNrcharlee from gueate who make intentate or foreign
lonl dietance telephone calbl or receive such calla .. eollect". The
eourt did not PU8 upon the jUBtneM or reuonablene88 of the
tarill', beinl of opinion that luch queetionll were in the flrat in
lltance to be lubmitted to and determined by the Commu.ion in
appropriate proceedinRil. An injunction i88ued against the hotel.
but not against the telephone companiEII, the court, however, re
tainin~ jurilldiction Over the proceedinRR as to all defendanta for
the purp08fJ of wlUing such further orders as might be nec....ry
to etrectuate its decillion. Direct appeal WII8 taken by the hotel
dr.fendantlt to this Court.'

It hall long been recognized that if communication. chargee are
to eorrellpond even roughly to the C08t of rendering the serviee,
th" 1IIle to which telephone inltanations may be put by lIubllcribel'l
mUllt, be lubject to 80me kind of clMRiftcation and regulation
which will conform the aetual aervice to that contracted for.
FlImili.lr enmplee are the cl_iftcation of rMidence a. agaiut
hUllineRll Ilervice with a requirement that the lIublcriber confine
hill Ule of the inlltrumenta accordingly. Of COUI'8e, the auMcriber
who illlltalia a private branch exchlln"e with multiple trunk linell
and mllny extensiollll hllll obviol18ly contracted for a cla88 of aervice
dilf"rent from one whose inRtallation COll8ist. of a single atation.
One of the problems incident to the aervice of a subRcriber who
takeR facilitiell greatly in eXCelll of hill own needs in order to
accommodate othera is to ftx upon what terms he may extend the
\111ft of telephone facilitil'fl to otherll. Thill ill an allpect of the

J The opinion W1UI 1'tIndel'lld orlllJy lind Ie not rtported.
I Purllullnt to SeetiOIl 2 of Ellpedltlnllr Aet, 82 8tat. 828; 38 8tat. 1187;

IlJ U. 8. C. f 10; 49 U. fl. C. f 411; and CommanleatloDe Aet of 1934, 48 8&aL
1098,47 U. 8. C•• 401(d). AI" f 238(1) 01 Judlela. Code .. amended, 4'
8tllt. 038, 18 U. 8. C. f 3.11(1).
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problem of reeale of utility service which is not confined to the
telephone businl'Jl8.·

The Communications Act of 1934 recogni&tlll that tarim. filed
b:r communications companies may contain regalatioJJ8 binding on
eubBeribera u to the permissible use of the rented communications
f&CiliUM. The 8upervi80ry power of the Commiaaion is not lim
ited to ratee and to services, but the formula oft repeated. in the
Act to deacribe the Commi88ion'l range of power over the regu
lated companiee is •• chargl!8, practicefl, cl888iflcatioJJ8, and regula
tioDs for and in connection with 8uch communication service".
48 Btat. 1070, 47 U. B. C. § 201 (b). It i8 in all of the8e mattera
that the Act requirell the flied tariffs to be .. just and reuonable"
and declaree that otherwise they are unlawful.· By none of thelle
devicl!8 may the companiM perpetrate an unjust or unreuonable
discrimination or preference.' All of thelle mU8t be flied with
the Commi88ion in the form it prescribes, may not be changed
except after due notice, and mMt be observed in the conduct of
its busin... by the company.' These provisions clearly authorize
the companies to promulgate rules binding on PBX 8ubaeriben
as to the terms upon which the use of the facilities may be ex
tended to othel"8 not themaelvell Ilubeeribe",.

• Cf. Be New York TtlephoDe Co., 26 P. U. R. (N. 8.) 311 (N. Y. 1038),
10 P. U. R. (N. 8.) 8110 (N. Y. 1030); People es r..I. Publie Semee Com·
lJlIulOD ... New York Tolephone Co., 261 Apr. nt". 440 (1'41), afl'd without
oplDlon, 187 N. Y. 803; Hotol Pfieter ... WleeonelD Telepholle 00., lOll Wle.
110 (1030); Jetrel'8OD Hotel Co.... Roathwetltem Bell Telephone Co., 15
P. U. R. (N. 8.) 2M (Mo. 1038); Be Hotel Marlon Co., P. U. R. 19110 D,
488 (Ark. 1920); CODnolly tI. Burl_n, P. U. R. 11120 C, 243 (N. Y. 1020);
Be Hotel Telephone 8erriee and Ratee, P. U. R. 1910 Al.. 1110 (Ma•. 1018);
Hotel 8herman Co.... ChleAlJo Telepho•• Co., P. U. & 1015 F, 778 (Ill.
10111); 10111 Ch••tnut At,."t Corp.... Bell Telephone Co. of PenDeyl,..nl..
P. U. R. 1931 A, 19, 7 P. U. R. (N. 8.) 184 (1030, 11134); Badd fl. Roath·
••tem Bell Telephone Co., 18 P. U. R. (N. fl.) 1311 (Mo. 1939).

BemeterinlJ of eleetrle eDergy erelltee elmilar probl_e of rtIJul_tloD, often
dealt with by tariff prohibition 01 remeterlnlf. Bee Lewle fl. Potomae Elte
tr" Power Co., 84 F. 2d 701 (App. D. C. 1033); Xarrlelt tI. Potomae Eleetrlo
Power Co., P. U. R. 1931 C, 40 (D. C. 8up. Ct. 1011) ;Florlda Power I; L1,ht
Co.... Florida, 107 Fla. 317 (11132); 811ltY-IeYeD Roath )lunD ... Board of
Publle UtlJit1 Comml.lonere, 108 N. J. Lew 411 (8ap. Ct. 1020), afl'd 107
N. J. Law 386 (Court of Errore aDd Appeale 1030), _to denied, 283 U. 8.
828; Publle 8eJ'Yiee Comml.lon ... J. I: J. Hogen Co., 184 App. Diy. 7011
(N. Y. 1018); People es reI. N. Y. EdlllOD Co. fl. Publle 8erriee Commi.loD,
1111 App. DIY. 1137 (N. Y. 11120), alf'd, 230 N. Y. lin (10110).

• 47 U. 8. C•• 201.
, 47 U. 8. O. f 202.
• 47 U. 8. C•• 203(a), (b), (e).
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Of COlIne, nch anthority iI not unlimited. The telephone
compani. maT not, in the guile of regulating the communicatiou
.ervioe, al80 regulate the hotel or apartment houae or aDT other
bu.ine.... But wbere a part of tbe .ubecriber'. buaiDt'l88 COll8iata
of retailing to patrona a .ervice dependent on ita own contract for
utility lervice, the regulation will neceaarily affect, to tbat ex
tent, ibl third party relatioD8hips. Such a regulation ia not
invalid P'" II merely becaWle, 18 to the communicationa 8ervice
and ita Incidenta, it places limitation upon the 81Ibecriber u to
tbe tf!rm. upon which he may invite othen to communicate through
auch facilitie•.

It ill urged, bowever, that the regulation in questioD is uDlawful
becall.e it M unreasonable. It ia said that it iDvades the rela
tionship between botel and guest exceuively, aDd denies to the
hotel the right reuonably to recoup its OOlt and to proftt by the
eervicM it rendere. But we agree with the District Court that
where the claim of unlawfulneu of a regulation is grounded in
lack of rel8onableneu, tbe objectioD must be addreaeed to tbe
Commilllion and not &8 an original matter brought to the court.
We think that the Act confen juriadietion upon the Commiaaion
to hear appellanta' grievancelll againat the substance of this regu
lation. Indeed, appellanta inform us that the American Hotel
.Aaaociation, on behalf of its membel'8, including the appealing
hotel., hl8 flied a formal complaint with the Comm_ion alleging
that t.he new provision of the tariff schedule 11'18 unreasonable,
di8criminatory and unlawful, aod asking for investigation and,
at the 8ame time, aMerting that the tariff 11'18 illegal. Action
on that complaint hll8 been held in abeyance by the Commission
pending the final decillion on the juriadictional question in this
8uit.

It is clear that the cbargelll being made in this case violate the
regul" tion. The charges made are not based on the 8ervice reno
dered by the hotel but vary in accordance with the toll charge
made by the telephone compsny for communications services.
So far "II appeara, the service rendered by the hotel in handling
a guest'" toll call from Wl8hington to Baltimore i8 subAtanti811y
the same III for a call to San Francisco. But for like service, the
flharge varies with the amount of the telephone tariff for the
communication. The guest'8 charges are so identified with the
r.ommunir."tioM service that they are brought within the prohi.
bitions of this reg'nlation.
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Since the regulation, apart from queBtiODB of reasonablen..
which m1l8t be presented to the Commiuion, ia a valid regulation
of the 81I'*riber'a uae of the telephone facHiti.. involved, a d..
parture from the regulation ill forbidden by the Act and tbe
prosecution of an action to restrain a violation is authorized.'
When an action for enforcement ia inetituted in any Diairict
Court, the Act expr~ly provides that it sball be lawful "to in
clude u parties, in addition to the carrier, all pel'8ODB interested
in or affected by the cbarge, regulation or practice under con
sideration", and decrees may be made against sucb parties in the
aame manner and to tbe 8ame extent u authorized witb reapect
to carrien.' One caD bardly gainaay tbe Government's ....rtion
that the appellante bere are pel'8ona intereated in and affected by
tbe regulation in question and, therefore, are proper parties d..
fendant in the action and injunction could properly iuue againat
tbem.

It is urged, bowever, that in.much as the Court did not enjoin
the telephone companies, the hotels 8bould not be enjoined. Four
dar- after the effective date of this regulation, the botela bad
indicated no intention to comply with it althougb they bad had
due Dotice. It wu well witbin the discretion of tbe trial court
to conclude that thia justified an injunction. Four dar- of d..
fault by the subscriber, however, migbt not be regarded as re
quiring an injunction whicb would compel the telephone com
panies to cut off service On wbich many penons rely. We are
unable to lee that tbe hotela have been prejudiced by tbe failure
to enjoin the telepbone companies or are in a position to com
plain ot the omiaeion of wbat would have been an additional hard
ship to themselves.

Much hl8 been said in argument about tbe tbeory ot tbe reIa
tion8hip between tbe hotel and tbe telepbone company and the
di8crepancy between the view of the Commiaaion that the contract
created an agency and tbat of tbe District Judge who aaid tbat
the evidence taila to 8bow tbat tbe hotela are agente ot the tel..
pbone company, and held that "the botels are 8ubscriben". We
do not think it is neceslJary in determining tbe application of a
regulatory statute to attempt to 8t the regulated relationship
into 80me common-law category. It ia luftlcient to say that tbe

, 47 U. 8. O. 6401.
'47 U. 8. O. 6 411.
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relatloa II ODe whleh the _atute contempta" than be IOftrDecI
b;r reMOIIable nrntationa initiated by the telephone ClOmpany but
nbjeet to the approyal and review of the Federal Commnnica.
tiona Commi.ion.

Without prejudice to determiDation by the Commi.ion of any
of the quatio.. railed in thill _, we hold that the iDjunctioD
wu properl;r lined and the judgment below ill

Af/IrM#d.

Mr. JUttice BLAOJ[ aDd Mr. Jooiee DoUOLA8 took no part iD
thtl cODlideration or deci.ion of th. cue.
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