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)
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COMMENTS OF THE
UNITED TELECOM COUNCIL

Pursuant to Section 1.415 of the Federal Communications Commission’s

(“Commission”) Rules, the United Telecom Council (“UTC”) hereby submits its

Comments in the above-referenced proceedings.  UTC reiterates its opposition to

proposals to auction geographic service areas of Part 101 spectrum.  UTC continues to

support proposals to permit microwave licensees to carry common carrier traffic on a non-

common carrier basis, and to permit conditional authorization for point-to-point

microwave in the 952.95-956.15 MHz and 956.55-959.75 MHz bands.
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II. Microwave Licenses for Spectrum Above 2 GHz Should Not be Assigned
through Competitive Bidding.

Comments universally oppose the introduction of auctions into the licensing process

for microwave spectrum.  UTC shares concerns expressed by the American Petroleum

Institute (“API”) that the proposed use of auctions threatens the supply of adequate POFS

spectrum for critical infrastructure industries, such as utilities, pipelines and railroads, to

ensure the safe and efficient delivery of services to the public.1  The Commission should

avoid jeopardizing these critical services to the public and should continue to prior-

coordinate and license microwave spectrum on a site-by-site basis, which would essentially

negate the potential for mutual exclusivity, and hence the need for auctions.  Alternatively,

UTC echoes API’s request that the Commission limit the auctioning of spectrum and

reserve a “substantial portion of microwave spectrum in the bands above 2 GHz” for site-

by-site, non auction-based licensing by critical infrastructure industries “that rely heavily

on this spectrum for the provision of important safety-related services.”2

The various options proposed for auctions are all unworkable for various reasons.3

Commenters universally opposed a proposal to relocate incumbent licensees to make way

                                                       
1 Comments of API at 14-15 (filed Jul. 20, 2000).

2 Comments of API at 15.

3 In the Matter of Reorganization and Revision of Parts 1, 2, 21, and 94 of the Rules to
Establish a New Part 101 Governing Terrestrial Microwave Fixed Radio Services;
Amendment of Part 21 of the Commission's Rules for the Domestic Public Fixed Radio
Services; McCaw Cellular Communications, Inc. Petition for Rule Making; Amendment of
Part 101 of the Commission's Rules to Streamline Processing of Microwave Applications
in the Wireless Telecommunications Services; Telecommunications Industry Association
Petition for Rulemaking, WT Docket No. 94-148; CC Docket No. 93-2; RM-7861; WT
Docket No. 00-19; RM-9418, Memorandum Opinion and Order and Notice of Proposed
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for new auctioned services.4  Winstar rhetorically asked, “where will they go?”5  “It is well

known that there is no such spectrum available” with comparable propagation to which

incumbents could relocate.6  Nor would it be feasible to auction spectrum and prevent

incumbents from expanding their service areas without the consent of the appropriate

geographic service area licensee.  POFS licensees are already experiencing a shortage of

available spectrum, which would only be exacerbated by freezing incumbents from

expanding their service areas.  Finally, sharing between auction and non-auction services

in discretely segmented bands opens “some very difficult problems . . . that would have to

be addressed and solved before such an option could be considered.”7

In no event should utilities, pipelines and other critical infrastructure industries be

required to obtain spectrum through competitive bidding.  Congress explained that these

entities are providers of “public safety radio services” that are exempt from auctions.

Consistent with Congress’s intent to protect the important services that utilities, pipelines

and railroads provide, if the Commission ultimately adopts auctions, UTC urges it to

                                                                                                                                                                    
Rule Making,  15 FCC Rcd 3129 at ¶¶77-79 (rel. Feb. 14, 2000)(hereinafter “Notice of
Proposed Rulemaking”).

4 See e.g. Comments of Alcatel, Inc. at 30-31 (filed Jul. 20, 2000); Comments of API at
13-18; Comments of the Association of Public-Safety Communications Officials-
International, Inc. (“APCO”) at 4-9 (filed Jul. 20, 2000); and Comments of Radscan, Inc.
at 2-3 (filed Jul. 20, 2000).

5 Comments of Winstar Communications, Inc. at 10 (filed Jul 20, 2000).

6 Comments of the Fixed Wireless Communications Coalition (“FWCC”) at 23-24 (filed
Jul. 20, 2000).

7 Id. at 24.
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establish safeguards against interference and to ensure that sufficient spectrum is made

available for these services.8

IV. The Commission Should Eliminate the Rule Prohibiting POFS Licensees’
Carriage of Common Carrier Traffic.

The Commission received widespread support for its proposal to allow POFS

licensees to carry common carrier traffic.9  UTC continues to support this proposal, as it

has throughout this proceeding.  However, API expressed concerns against sham

operations by common carriers that may seek “to evade their common carrier obligations

and responsibilities by becoming licensed with POFS status and carrying only a de

minimus amount of private, internal traffic.”10  UTC believes that API’s concerns would

be addressed by requiring POFS licensees to carry common carrier traffic only on a non-

common carrier basis.  Not only would such a limitation be consistent with the

fundamental distinction between the regulation of private and common carriers generally,

but it would avoid difficult enforcement issues raised by setting threshold percentages of

common carrier traffic that a POFS licensee may carry.11  Moreover, it would give POFS

licensees more flexibility to lease available capacity which would vary in amount between

peak and off-peak hours of operation.  Therefore, UTC supports the Commission’s

proposal to allow POFS licensees to carry common carrier traffic on a non-common

carrier basis only.

                                                       
8 See Comments of UTC at 8-9.  See also Comments of API 16-18.

9 See Comments of Consolidated Spectrum Services at 2 (filed Jul 20, 2000); Comments
of the FWCC at 24-26; and Comments of Nextel Communications, Inc. at 4-6 (filed Jul
20, 2000).

10 Comments of API at 5.
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V. The Frequency Bands 952.95-956.15 MHz and 956.55-959.75 MHz Should be
Made Available for Conditional Authorization.

The Commission’s proposal to make the point-to-point channels in the 952.95-

956.15 MHz and 956.55-959.75 MHz available for conditional authorization also received

support by comments in this proceeding.12  UTC’s support for this proposal is joined by

API, which urges the Commission to permit conditional licensing in all of the point-to-

point and multiple address system bands with appropriate prior coordination procedures.13

UTC supports the comments of API, and encourages the Commission to consider

extending conditional authorization to other frequencies, where possible.14.   It would be

extremely helpful if applicants for point-to-point channels in these bands were able to

deploy and operate under conditional authority, just as they may in the higher microwave

bands.

                                                                                                                                                                    
11 See Comments of UTC at 9-10.
12 See Notice of Proposed Rulemaking at ¶ 44.

13 Comments of API at 6-7.

14 UTC notes that the Commission proposed only the 952.95-956.15 MHz and 956.55-
959.75 MHz frequencies, because “any other frequencies . . . require Interdepartment
Radio Advisory Committee (IRAC) coordination with NTIA.” Notice of Proposed
Rulemaking at ¶44.
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 WHEREFORE, THE PREMISES CONSIDERED, UTC urges the

Commission to act in conformity with the views expressed herein, avoiding auctions of

microwave services in accordance with Section 309(j)(6)(E); exempting utilities, pipelines

and other critical infrastructure industries from auctions for microwave spectrum, as

public safety radio services under Section 309(j)(1); permitting POFS licensees to carry

common carrier traffic on a non-common carrier basis; and making the 952.95-956.15

MHz and 956.55-959.75 MHz available for conditional authorization.

Respectfully submitted,

UNITED TELECOM COUNCIL

______________________
Brett Kilbourne
Staff Attorney

UNITED TELECOM COUNCIL
1140 Connecticut Avenue, N.W.
Suite 1140
Washington, D.C.  20036

(202) 872-0030
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