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Adams pointed out that RBI had approached Adams with an offer to settle. The point was

simply that RBI's allegations about Adam's inclination to settle were (a) factually inaccurate,

since Adams had never approached anyone else, and (b) conceptually ill-founded, since RBI

itself had sought to initiate settlement discussions.

46. Next, RBI disputes the accuracy of Mr. Gilbert's testimony during Phase I

concerning the appraisal. RBI Motion at 22. Here, for the first time, Mr. Gilbert was asked

directly about his understandings concerning the appraisal. Tr. 1093-1107. He fully

acknowledged the appraisal, but testified repeatedly that he did not believe the appraisal was

undertaken in connection with any settlement discussions because he did not believe his

conversations with Ms. Swanson to have constituted settlement discussions. Tr. 1101-1102,

1105. He stated that, while Telemundo's purpose in arranging for the appraisal may have

been settlement-related in Telemundo's view, Adams's purpose in participating in the

appraisal was NOT settlement-related. E.g., Tr. 1105.

47. Ms. Swanson's testimony supports Mr. Gilbert's position. While

Ms. Swanson may indeed have hoped to jump-start some settlement process for the ultimate

benefit of Telemundo, she testified that she received no support or encouragement in that

effort from Mr. Gilbert or Adams. E.g., Tr. 2226, 2274, 2303. III

48. RBI also asserts that Mr. Gilbert must have explored settlement with

III RBI asserts that "getting a value for the station so that Adams could determine a 'number' for
purposes of settlement was the whole point of the appraisal." RBI Motion at 23. In support of that
assertion RBI cites Tr. 2223: 12-2226:9, which consists of testimony by Ms. Swanson about certain of
her notes. The cited testimony does NOT support RBI's assertion. Not surprisingly, RBI fails to cite
Ms. Swanson's statement that the appraisal was undertaken for Telemundo's benefit. Tr. 2238 ("in
order to proceed and do any kind of arrangement where the case was being settled, somebody had to
have an idea what it was going to be worth, and Telemundo thought that it needed that idea in order
to go forward").
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Ms. Swanson after he received the appraisal. RBI Motion at 24. But again, there is no

evidence to support that claim. To the contrary, Ms. Swanson made it clear that, while she

definitely did speak with Mr. Gilbert once following the delivery of the appraisal, the

outcome of that conversation was that "nothing happened... it never led to anything, never

led to negotiations, never led to a meeting". Tr. 2274. lQl

49. Mr. Gilbert's testimony during the June, 2000 Phase III hearing was consistent

with his earlier testimony and, even more importantly, with the testimony of Ms. Swanson.

50. The bottomline with respect to the matter of the appraisal is that, when asked

about that appraisal, Mr. Gilbert has invariably been fully forthcoming. His recollection of

the circumstances leading to the appraisal is obviously influenced by his own view that he

was not at any time engaging in settlement discussions or negotiations. While RBI might

prefer that Mr. Gilbert have some other recollection, the fact is that Mr. Gilbert's testimony

is consistent with and supported by the testimony of Ms. Swanson. No basis exists for the

conclusion that Adams or Mr. Gilbert has engaged in any "concealment", misrepresentation

or lack of candor here.

51. RBI's claims with respect to supposed affiliation discussions are similarly

without basis. During his deposition and his January, 2000 Phase I testimony, RBI asked

Mr. Gilbert whether there had been "any discussions" with Telemundo or other programmers

about providing programming. See RBI Motion at 27. Mr. Gilbert answered in the

lQl Further supporting this view is the fact that Ms. Swanson apparently never arranged for a third
party "white knight". While Telemundo was willing to make the preliminary contacts concerning
some sort of "white knight" arrangement, it is clear from Ms. Swanson's testimony that Telemundo
did not intend itself to be the "white knight". Tr. 2205.
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negative. That was totally accurate because there had been no such discussions. 11/ The

record amply demonstrates that, while Mr. Gilbert and Adams expressed to Telemundo

Adams's willingness to engage in such discussions in July, 1999, Telemundo refused to

engage in such discussions at all. During direct examination in Phase III, Mr. Gilbert so

testified:

Q: What was Ms. Swanson's response to your suggestion that Adams would like
an affiliation agreement?

A: There was never any response. It was equivalent to my response about
affiliation. There was never any response. It was a nonstarter.

Tr. 2505. Ms. Swanson expressly corroborated Mr. Gilbert's testimony. Tr. 2286 ("So

there were never any discussions about what would happen to the affiliation until the hearing

was over"). ll/

52. Thus, RBI's rabid claims about concealment, misrepresentation or lack of

candor concerning Adams's communications with Telemundo about possible affiliation are

plainly wrong.

THE SHERWOOD TAPES

53. The next target of RBI's misdirected attacks is the matter of the tapes made by

Paul Sherwood at Mr. Gilbert's request. According to RBI, Mr. Gilbert has engaged in

fabrication and exaggeration relative to those tapes. RBI is again wrong.

54. Before examining RBI's speculative allegations, let us identify the facts

1J..I RBI did NOT ask whether Adams had attempted, successfully or otherwise, to initiate any such
discussions. Again, Adams cannot be faulted for not answering questions which were not asked,
particularly when Adams did answer accurately the questions which RBI did ask.

ll/ Even the unauthenticated, hearsay document which RBI includes as Exhibit E to its Motion
appears to reflect that Telemundo had decided that it "should not begin discussions" with Adams.
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surrounding the tapes about which there is and can be no dispute. It is beyond argument

that:

Mr. Gilbert hired Mr. Sherwood to make the tapes. Tr. 2137.

Mr. Sherwood, on Mr. Gilbert's instructions, recorded approximately 24 hours
of programming on June 1-2, 1994, and shipped those tapes to Mr. Gilbert.
Adams Exh. 76, 87; Tr. 2145-2146, 2477.

Mr. Gilbert thereafter authorized Mr. Sherwood to make another two weeks of
tapes, 24-hours-per-day, and to ship those tapes to Mr. Gilbert by FedEx.
Tr. 2149, 2491, Adams Exh. 87.

In giving Mr. Sherwood his instructions, Mr. Gilbert emphasized
Mr. Gilbert's interest in any and all public service matter (i.e., matter other
than home shopping programming) which Mr. Sherwood observed in the
taping process. In response, Mr. Sherwood made extensive notations
concerning such public service matter, recorded that information on
spreadsheets which were sent to Mr. Gilbert, and reported his observations to
Mr. Gilbert during telephone conversations during the taping. Adams
Exh. 76, 77, 87; Tr. 2145-2146, 2151-2153,

Prior to the filing of the Adams application, Mr. Gilbert had received from
Mr. Sherwood approximately 192 hours of tape representing eight days of
programming. Tr. 2491; Adams Exh. 76.

55. RBI speculates, however, that Mr. Gilbert lied when he testified that: (a) he

himself reviewed the tapes; (b) he conferred regularly with Mr. Sherwood concerning

Mr. Sherwood's observations; and (c) he instructed Mr. Sherwood to tape the programming

of Station WTVE(TV). RBI's charges, however, are clearly unwarranted by the evidence.

Review of the Tapes

56. RBI's initial fusillade is surprising because it is nothing but speculation which

is contradicted by Mr. Gilbert's testimony. In both his January Phase I testimony and his

June Phase III testimony, Mr. Gilbert testified at length about the manner in which he
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reviewed the tapes sent to him by Mr. Sherwood. His testimony was consistent. 1.21

57. According to Mr. Gilbert, he first had Mr. Sherwood make one day's worth of

tape, so that Mr. Gilbert could review it and confirm that the programming of

Station WTVE(TV) was lacking in locally-oriented, locally-produced nonentertainment

material. Mr. Sherwood made that test run on June 1-2, 1994 and shipped the tapes by

FedEx to Mr. Gilbert, who had received them and reviewed them by June 8, 1994.

Thereupon, he authorized Mr. Sherwood to continue the project with two weeks' of

additional taping. Tr. 2149, 2487-2490. Mr. Gilbert's review of that first batch of

24 hours' worth of tape is significant, as it provided him with his first glimpse of the tapes

and the programming which he believed to be that of Station WTVE(TV). While that

programming is devoid of any station identifications, Mr. Gilbert testified in January that he

saw public service announcements from Pennsylvania which convinced him that he was in

fact watching the programming of Station WTVE(TV). Tr. 1085, 2487. ?:QI

58. That testimony is supported by RBI's own evidence. RBI Exhibit 47 contains

a summary analysis of the contents of the tapes. That analysis confirms that three of the first

six PSA's appearing on the June 1 tapes related to Pennsylvania. That is substantial

l21 RBI suggests that his testimony was inconsistent with a Declaration which Mr. Gilbert had
submitted in November, 1999, as part of Adams's Opposition to an earlier RBI Motion to Enlarge.
See RBI Motion to Enlarge at 32-33. But there was no inconsistency. In his Declaration,
Mr. Gilbert did not explicitly state that he had reviewed the tapes, but he definitely did NOT say that
he had NOT reviewed them. The mere fact that he may not have felt the need, in his Declaration, to
state the obvious (i.e., that he had watched the tapes which had been made and shipped to him at his
instruction) cannot be read to mean that he did not in fact watch the tapes.

?:QI Mr. Gilbert's January Phase I testimony was given before any issue had been added which in
any way concerned the taping, and before Mr. Gilbert had been called upon in discovery to review
his records concerning the taping. That is, his January testimony was based purely on his recollection
of events more than five years earlier. See Tr. 1085 ("[I]t's been awhile since I looked at [the
tapes]").
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corroboration, by RBI's own witness, of the reasonable accuracy of Mr. Gilbert's

recollection.

59. Having become convinced from the first day's tapes that Mr. Sherwood was

taping Station WTVE(TV), Mr. Gilbert did not have occasion to question that conviction as

he reviewed the remaining tapes. RBI, of course, claims that Mr. Gilbert is lying in this

regard. But the fact is that Mr. Gilbert had given Mr. Sherwood instructions ~_v, expected

Mr. Sherwood to comply with those instructions, had double-checked that compliance in his

review of the first day's tapes, and was therefore reasonably confident that Mr. Sherwood

was, in fact, taping Station WTVE(TV).

60. RBI speculates that if Mr. Gilbert did view the rest of the tapes, he should

have figured out that he was not watching Station WTVE(TV) programming. In support of

this speculation, RBI notes that other PSA's included in the tapes related to states other than

Pennsylvania. RBI Motion at 37-38. But Mr. Gilbert formed his conclusion that

Mr. Sherwood was taping Station WTVE(TV) based on the first day's tapes, which did

include a relatively significant number of Pennsylvania-related PSA's.

61. RBI also claims that the lack of WTVE identification or paid advertising

should have tipped Mr. Gilbert off. But Mr. Gilbert testified that his review of the tapes

focused on non-entertainment matter, which consisted of occasional PSA's. E.g., Tr. 1078

1079. He "fast-forwarded" through most of the remainder of the programming on the tapes.

Tr. 2491, 2539. The lack of station identifications, which normally would have occurred at

times other than when the PSA's were included in the programming, cannot be said to have

~I Mr. Gilbert's instructions to Mr. Sherwood are discussed in more detail below at pages __
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been an aspect of the programming on which Mr. Gilbert would or should have focused. ?1:.1

And the lack of paid advertising would have been difficult to perceive in view of the fact that

the tapes consisted entirely of commercial home shopping programming, i.e., the selling of

ersatz diamonds and the like.

62. RBI also claims that Mr. Gilbert should have known that the tapes were not of

Station WTVE(TV) because of the repeated identifications of the programming as that of the

Home Shopping Club. RBI Motion at 39-40. But that claim ignores the fact that networks

routinely and frequently identify themselves as the source of programming on broadcast

stations. Watch the local ABC, NBC or CBS affiliate and you will see network

identifications repeatedly in most every hour throughout the broadcast day. Those network

identifications do not suggest that the network has taken over the operation of the local

affiliate. In the same way, Home Shopping Club network identifications would not, in and

of themselves, have suggested that the tapes were not of Station WTVE(TV). To the

contrary, since Mr. Gilbert knew Station WTVE(TV) to be a home shopping network

affiliate, those network identifications were consistent with his perception that the tapes

contained Station WTVE(TV) programming.

63. In short, RBI's claim that Mr. Gilbert did not in fact review the Sherwood

tapes is based entirely on RBI's self-serving speculation, which is directly contradicted by

Mr. Gilbert's express, repeated and consistent testimony which was corroborated in

significant part by RBI's own witness. If RBI felt that some doubt existed about the

?J/ RBI's own testimony establishes that the public service announcements in the Sherwood tapes
generally appeared at 50 minutes after the hour and lasted only 30 seconds. RBI Exh. 47, pp. 2, 3.
Station identifications are generally required to be broadcast at the top of the hour. See Section
73. 1201(a) of the Commission's rules.
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accuracy of that testimony, it was RBI's obligation to confront Mr. Gilbert while he was on

the witness stand. RBI failed to do so. This claim must now be rejected.

Sherwood's Reports

64. Next, RBI quibbles that Mr. Gilbert lied about conferring with Mr. Sherwood

by telephone while the tapes were being made. But Mr. Sherwood confirmed that he and

Mr. Gilbert did in fact speak. Tr. 2149. And Mr. Sherwood repeatedly acknowledged that

his recollection of matters relating to the taping process was limited because it had been "so

long", i.e., six years, since the underlying events. Tr. 2139, 2140, 2141, 2143, 2160.

65. The limits of his recollection are important here, because the following

comprises Mr. Sherwood's sole testimony concerning his conversations with Mr. Gilbert:

Q: Now, during the course of the videotaping, did you talk to Mr. Gilbert?

A: I made Mr. Gilbert a couple tapes -- a few days worth of tapes and sent them
to him, and then he called me back and said he wanted me to do the longer
stretch of tapes, because he reviewed the ones that I had sent him, at which
point I started the consecutive set of tapes. I don't know, whatever it was, 16
days or whatever, and at that point, somewhere in there after, I think I sent
him the first, like, five days tapes or something and we may have spoken then,
and to my best recollection, that's, I spoke to him once.

Q: Once during the entire time of the taping?

A: I don't recall specifically, but I know I spoke to him at length once.

Q: Did you, you didn't speak with him daily?

A: Not to my recollection, no.

Tr. 2149. So Mr. Sherwood confirmed having spoken with Mr. Gilbert at least twice, but

could not recall speaking with him daily. Mr. Gilbert recalled having spoken with

Mr. Sherwood more frequently. Tr. 2490-2494. But Mr. Gilbert, too, acknowledged that
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those conversations occurred six years earlier, and that he was testifying solely on the basis

of his recollections going back six years. [d.

66. The crux of RBI's allegations is Mr. Gilbert's testimony in the January Phase I

hearing, during which he stated that he had spoken with the person making the tapes on a

daily basis. Tr. 1069. The January Phase I hearing, of course, included examination of

Mr. Gilbert on matters unrelated to Phase I issues, as to which Mr. Gilbert had offered no

direct testimony and with respect to which he had been given no prior notice. During direct

examination in the June Phase III hearing, Mr. Gilbert openly and expressly revised his

January testimony, pointing out that his January testimony had been based strictly on his

recollection, and that since then he had reviewed Mr. Sherwood's deposition, on the basis of

which his recollection had changed. Tr. 2492-2493, 2549.

67. So the record establishes that Mr. Gilbert recalls speaking with Mr. Sherwood

"a number of times", Tr. 2490, perhaps "a couple of times a week", Tr. 2492, and

Mr. Sherwood recalls that he spoke with Mr. Gilbert, but does not recall speaking with him

every day, Tr. 2149. It is astonishing that RBI would attempt to parlay this extremely

limited, not inconsistent, record, based on six-year-old recollections, into charges of

"fabrication". The fact is that the record clearly establishes that the two individuals did in

fact speak, but after six years, neither recalls specifically the frequency of their

conversations. No need for any further inquiry into this matter has been shown.
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Mr. Gilbert's Instructions

68. RBI also accuses Mr. Gilbert of "plainly false" testimony concerning the

instructions he gave to Mr. Sherwood in connection with the taping. Mr. Gilbert testified

that he instructed Mr. Sherwood to tape the programming of Station WTVE(TV) or

Channel 51. Tr. 2484-2485; 2554-2555. Mr. Gilbert recalled that Mr. Sherwood verified

his ability to receive the channel. Tr. 2484-2485. As it turned out, however, Mr. Sherwood

did not tape Station WTVE(TV), but instead taped a cable channel consisting of the Home

Shopping Club.

69. For his part, Mr. Sherwood did not deny that Mr. Gilbert had instructed him

to tape Station WTVE(TV) or Channel 51. To the contrary, he specifically stated that

Mr. Gilbert "may have" mentioned Channel 51. Tr. 2139. But Mr. Sherwood's recollection

was again limited by the passage of time. Id. ("[Mr. Gilbert] may have [mentioned

Channel 51], but it's so long, I don't recollect the specific station number. ").

Mr. Sherwood's primary memory was that Mr. Gilbert wanted him to record the home

shopping channel, Tr. 2139-2140.

70. Moreover, Mr. Sherwood demonstrated repeatedly that he himself may have

confused the terms "television station" and "television channel". He acknowledged that he

understood those two terms to be synonymous. Tr. 2158. And he acknowledged that he was

not aware in 1994 that there might have been two separate sources of home shopping channel

programming available in the Reading market, one source being over-the-air-broadcast

Station WTVE(TV), the other being a cable-only home shopping channel. Tr. 2154. And

he acknowledged that Mr. Gilbert, in his initial instructions, had referred repeatedly to

"broadcast" service and "broadcast station". Tr. 2151-2154.
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71 . Mr. Sherwood also remembered that Mr. Gilbert was interested in the amount

of non-home shopping programming being broadcast on the home shopping channel in

Reading. E. g., Tr. 2151. Far from being inconsistent with Mr. Gilbert's testimony,

Mr. Sherwood's testimony is thus completely consistent with Mr. Gilbert's. Unfortunately,

it appears that Mr. Sherwood incorrectly assumed that the cable-only home shopping channel

which he could receive in his home was the same thing as the home shopping channel

broadcast station, i.e., Station WTVE(TV), to which Mr. Gilbert was referring, so that,

when Mr. Gilbert asked Mr. Sherwood to verify his ability to receive Channel 51,

Mr. Sherwood advised Mr. Gilbert that he could receive that home shopping channel. 'l]/

72. Contrary to RBI's self-serving, speculative charges, there is no inconsistency

in the testimony. The record evidence establishes that, at most, some miscommunication

occurred between Messrs. Sherwood and Gilbert, as a result of which Mr. Sherwood did not

tape the programming of Station WTVE(TV) despite Mr. Gilbert's efforts to have

Mr. Sherwood do so. No need for any further inquiry into this matter has been shown.

PROGRAMMING IN GENERAL

73. RBI next accuses Adams of "inconsistent explanations of the nature" of its

proposed programming. RBI Motion at 45. As with all of RBI's other accusations, this

charge is without basis.

74. RBI first notes that, in his deposition, A.R. Umans, an Adams shareholder and

director, indicated that his understanding was that Adams had planned from the outset to

provide Spanish-language programming if Adams's application were granted. RBI Motion

~I In his testimony, Mr. Sherwood did not contradict Mr. Gilbert's testimony concerning
verification.
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at 45-46. HI RBI then notes that Adams made no reference to Spanish-language

programming in its application. From this RBI concludes that Adams's application was

"false" or "misleading". RBI Motion at 46.

75. But the application form does not require any disclosure concerning plans to

provide specialized programming such as foreign language programming, and the language

which RBI quotes from Adams's application is not at all inconsistent with the notion that

Adams might provide Spanish-language programming. The fact that Adams's application

was silent about Adams's plan to broadcast Spanish-language programming is therefore not

remarkable in the least, and does not raise any questions about Adams's honesty or candor.

76. Next, RBI refers to the deposition testimony of Wayne Fickinger, another

Adams principal. During that deposition Mr. Fickinger was asked whether he had had any

discussions with other Adams principals about programming. Mr. Fickinger answered that

he had not had any such discussions prior to four or five months before his deposition. See

Fickinger Deposition, quoted in RBI Motion at 47. Counsel for RBI then asked:

Q: Prior to four or five months ago, did you have any understanding or any
discussion with other Adams principals as to what programming Adams would
air if Adams were successful?

A: No.

This was a compound question which asked simultaneously about any "understanding" or any

"discussion". Mr. Fickinger's negative answer was clearly consistent with his earlier

testimony insofar as "discussions" were concerned.

77. At trial, Mr. Fickinger elaborated on his answer, making it clear that he had

HI Mr. Umans also testified that he recalled discussing this with Robert Haag, another Adams
principal. While Mr. Haag testified that he had no recollection of those discussions, he did not deny
that such discussions occurred. See Haag Deposition at 18-19.
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always understood that Adams would operate an Hispanic station, but that he had never

considered there to be any need for any discussion about that point. Tr. 2445. In other

words, Mr. Fickinger's negative answer during his deposition responded only to the

"discussion" or "conversation" aspect of the compound question which had been presented by

counsel for RBI. It is clear from Mr. Fickinger's testimony at trial that any seeming

inconsistency here arose not from any dishonesty or vacillation by Mr. Fickinger, but from

an unfortunately unclear compound question by RBI counsel. The Review Board has

specifically indicated that innocent inconsistencies can occur in such circumstances. CIMA

Broadcasting Ltd. Partnership, 60 R.R.2d 464,467, '9 (Rev. Bd. 1985).

78. RBI's last point is that, in light of the Monroe experience, Adams should have

sought to secure a programming agreement with a Spanish-language programming provider.

RBI Motion at 50-51. According to RBI, Adams's failure to do so raises doubts about

Adams's candor.

79. As discussed above at Paragraphs _-_, Adams was well aware that the

comparative renewal process can take years, as this case has demonstrated. Thus, it would

have been premature for Adams to attempt to secure some programming agreement in 1994.

The fact that Adams did not seek to do so is not at all inconsistent with its intention to

provide Spanish-language programming once its application is granted and its station built

and ready to operate. 'ld/

12
1 At Footnote 26 of its Motion, RBI suggests that Mr. Gilbert has provided inconsistent statements

concerning his communications with Univision concerning the Monroe matter. The statements which
RBI views as inconsistent were made by Mr. Gilbert in November, 1999 and January, 2000. RBI has
thus had not one but two separate opportunities on which to confront Mr. Gilbert about these alleged
inconsistencies: first, during his January hearing appearance, and second, during his June appearance.
RBI has thus waived any claim concerning the alleged inconsistencies, since it chose not to avail itself

(continued... )
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CORPORATE DISSOLUTION

80. For its grand finale, RBI asserts that Mr. Gilbert lied when answering

questions concerning the involuntary dissolution of Adams by the Commonwealth of

Massachusetts. RBI Motion at 52-53. During his June Phase III testimony, Mr. Gilbert was

presented with a certificate of dissolution issued by Massachusetts with respect to Adams.

Mr. Gilbert testified that he had never seen that certificate before, that he had not previously

been notified of the dissolution of the corporation, that the dissolution was likely the result of

an oversight by a paralegal, and that he planned to take immediate steps to seek reinstatement

of Adams's corporate status. Tr. 2552-2553. As the Court is aware, Adams did seek

reinstatement of its corporate status, and that status was reinstated within seven days of

Mr. Gilbert's testimony. See Order, FCC 00M-50, released July 25, 2000, accepting

Adams's Informational Statement submitted on July 11, 2000.

~/( .. .continued)
of either of those two opportunities. Nevertheless, having passed on those two opportunities and
having waited for the record to be closed, RBI has now come forward to allege that Mr. Gilbert's
alleged inconsistencies, known to but not mentioned by RBI for more than six months, raise serious
questions about Adams's candor.

Had RBI asked Mr. Gilbert, it would have learned that Mr. Gilbert's statements have been
consistent. As Mr. Gilbert indicated in his November, 1999 declaration, Univision did have extensive
preliminary discussions with Monroe. Those discussions were apparently undertaken to determine
whether Monroe presented a workable and preferable alternative to Univision's then-existing
affiliation on Channel 26 in Chicago, but Univision abruptly terminated those discussions before any
agreement was reached. As Mr. Gilbert testified in January, when Monroe, fearing Telemundo's
then-precarious financial situation, sought to re-contact Univision, Univision flatly declined Monroe's
overtures. Mr. Gilbert is unsure precisely why Univision refused to continue its discussions with
Monroe, although Mr. Gilbert was aware at the time that Univision was undergoing an ownership
change, and he was also aware that Univision had an affiliated station in the Chicago area. Either or
both of those factors may have entered into Univision's decision, as far as Mr. Gilbert was aware at
the time. Since Mr. Gilbert has not previously been given a chance to address the "inconsistencies"
which RBI now finds so serious, Adams is including as Attachment hereto a declaration of
Mr. Gilbert in support of the foregoing explanation.
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81. The evidence establishes at most that Adams's corporate status was allowed to

lapse through some inadvertent oversight outside the knowledge of Mr. Gilbert. There is

absolutely no basis from which it could legitimately be concluded that Mr. Gilbert lied when

he testified that he believed that Adams had filed its annual reports with Massachusetts, or

that he lied when he testified that he had not been made aware of the dissolution prior to his

June, 2000 appearance herein. Once RBI brought to Mr. Gilbert's attention the fact of the

dissolution, Mr. Gilbert took immediate and effective action to reinstate Adams's corporate

status, as the record herein already reflects. Id.

CONCLUSION

82. With its 54-page (not counting attachments) magnum opus, RBI has succumbed

to the "all but irresistible" desire on the part of one competing applicant to "attempt to stick

the competition with a misrepresentation or lack of candor finding as a surefire way to secure

the license." Fox River Broadcasting, Inc., supra. But to be successful, such an effort

requires some actual showing of the existence of some actual material and substantial

question of fact concerning some actual misrepresentation or lack of candor. Despite its

pages and pages of verbiage, RBI has demonstrated nothing more than its own ability to

mischaracterize record evidence in an obvious attempt to find misconduct where none exists.

And when RBI could find no evidence to mischaracterize, it has relied on nothing more than

its own self-serving speculation.

83. The fact is that Adams has acted properly, its witnesses have testified
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consistently and honestly, and even evidence adduced by RBI has corroborated Adams's

factual assertions. No basis exists for the addition of any issues concerning Adams. RBI's

Motion should be denied.

Respectfully submitted,

/s/

Bechtel & Cole, Chartered
1901 L Street, N.W. - Suite 250
Washington, D.C. 20036
(202) 833-4190

Counsel for Adams Communications Corporation

August 4, 2000
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NOU-22-1999 10:38
312 807 3900 P.02

Howard N. Gi.lbert, under penalty of peZ'j u%y, hereby cleclare. the

followin;' to be true ane! conect:

1. • I alft a shareholder, officar and. d.irec:eor of Adams

COI'l\Ift\J%lioacions Co%poraeion ("Adam."), an applicant. for Il new

t.l~ision seation to operate on Channel 51 in aaading, Pennsylvania.

I am preparing ~hi. Declaration for submission to Pre.iding Jud;e

Richard L. Sippal in connection witb ~'s Oppolition ~o Motion to

Dismiss or, in the alter.nati~e, to Enlarge the X••ue. riled against

A.clams by Reading BroacScalting, Inc. (IIRBI").

2. In 1982, Monroe Cotl'llllU%licat:ions Corporation (KMonroe ll ) filec!

an applioation for a new telev1aion station on Channel t4 in Chicago

I and s.veral other Adams principals were a180 principals of Monroe.

At. that time, Channel 44 was bei.ng ut1li.ed by a license. providing

~Iublcription television" (HSTV-) which val acce.sible ~o viewers only

if they paid a sUblcription tec. The Itation's programming included,

among other things, axplici~ly sexual conten~J the station'.

programming did not include any locally-oriented, locally-produced

programming. The purpose of the Monroe application was to challeng'e

ehe use of ~el 44 (a) .s an STV station, airin~ sexually-ralated

progr~ing and (b) for failing to prOVide service ~o the local

audience.

3 . Monroe' 5 principals were (and remain) very .ubstantial

businesspersons and communi~y leaders. ~hree of Monzo.'s principals

were founders or chief ex.cutive officers ot three large corporations

whc5e stock is (or in che ca•• o~ Shelby-Williams, waf unti~ v.~y

recenely) publicly trada4 on the New York Stock Bxchange CAlbereo

CUlver, J. Walter Thompson, Shelby-Williams); a fourth is the chief

execucive officer of a substantial privately-held co~oration. I am a
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partner in .. Chicago 1,&" firm. In forming Monroe, we were motivated

by .. common conce:r;n about tU failure of ChaJmel ,U to aerve the

pUblic incerest. Mo=oe propo.eel to provide tree, over-the-air

Spanish language prograDll:LDg.

4. My own per.ODal inter••t in t~ public interese aapece of

broad.cast lieenlinl exeen~ over half • century. While a la.w student

at Yale Law School 1ft 1'50, I wrote an a~icle for the Yale Law

Journal concerniDg that subject. A copy of that article ("Newspaper

Radio Joint OWDe~.hip; Unbl.st ba ~ Tie that Binds", " Yale L.J.

1342 (1850) is attached to thia Declaration.

S. In 1990, .~ter extenaive litit_ticn lastinl over almost a

dacad.e (including at l.ut two clec:iaiOllI by the U. S. Court of Appeals

for the Diatrict ot COlumbia Cl~eu1t), the Monroe applicaeion w••

iranted. The incumbent renewal applicant sought reconsideration and,

when that ~ffoZ't "a. rejected, filec! an appeal. Despite the fact that

the grant of Monroe' a applicatiOll val not final, Monroe proceeded 'to

malee final arrmsr...llea foZ" a tnllmitcer site atop the John Hancock

Building in Chicago aDd enrar-4 in .Ubstan~ive 4iscu.sicns with the

only two Spanish-language programming n.tvor~s ehen in operation so

that Monroe could implement its nearly-4eca4e-long proposal to provide

free, over~tbe-a1X' Spanish lmguage proi:rammin; eo Chicago. However.

after extenaive discu••ions wi~h one of tho.e two networks, that

network underYent an ownership chang- in connection with which ~h.

network. unilaterally csaled its negotiation. wi-th Monroe. Monroe

learned chat the sec0a4 Spanish network was at that time on the verge

of Dankrupecy and, in ~act, it 4i4 go into bankruptcy .hortly

chereafter.

,. As a re.ult of tha.e developments, Monroe became

legitimately concerned &bout its ability to ~saliz. ita proposed

NOU 22 '99 89153
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Spani.sh-language .cation. Ae thae same time, Monx-oe was approached by

the incumbent renewal applicant, which offere4 Monroe a .ub5ta~~ial

.ettlement: . I emphasize that Monroe was approached by the incumbent.

At no time dur1nf the course of 10 years of litigation did Monroe

initiate any .ettlement disouas1ona. particularly in view of the

doU:Otful availability of Spanish-languaV8 programming, Monroe

rel~ctantlY accepted that settlement offer.
I
; 7. Adam. was fomee! in late 1993 for the purpose of challenging

the\renewal of ~.leyi81Oft stations airing home shopp1ng programming

which ~as Dot .erving any local interest. ! was personally familiar

With home shopping progr.mming and believed that it suffe~.d tb~ same

fun4amenr.al public interest £lava a. did STV programming'. Mhen. Adams

""as formed, I and the other Ac!ams shareholders were aware that r.he

rules of the Fe4aral Communications Commi..sion (-FCC'" goveming

.ettlements had been changed since tAe filing of the Monroe

application. In pa~ticul&r, I wa. speeifically aware that the new

rUles (whieh had b..~ in place since 198" precluded any payment at

..11 for ••r.tlement prio~ to conclusion of a heariftg', and they

precluded any for-profit setelement at &fty time. I knew that tho••

1989 rules would be applioable to any application Adame might file.

That, however, was immaterial to AdAms, a. Adams intended to prosecute

it. application ehrough to a succe.sful conclusion, ~, a gran~, ano

had no intention of entering into any settlement arrangement. Adams's

principals never discus.ed po•• ible settlem-nt becau•• Adams die! not

contemplate .eeking, or entering in~o, any settlement.

8. AS an attorney, I am wall aware thal: an agency's rules or

policies may normally be waived or modified upon a showing of g'ood

cause. Adams has never sought, or contemplated seeking, any waiver or

modification of the 7CC'. rul•• on settlement.
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g. I am also aware tha~, o~ at least one occa.ion in 1995, the

FCC did &££or4 pending applicants an opportunity to settle on a for

profit b.si.. sine. Adams is not intarested in any settlement, Adams

did not attempt to take advantaga of any such opportunity. In fact,

Adams has n!ver app~oached RBI or anyone else .- .eeking to Beetle

tb.is c••e, nor doe. AdamI bave any intention of doin; co. While Adams

has never sought any settlement, m has offerad to pay Marne to

dismi •• the Adams applic.~ion. In keeping with its unwilltngnes. to

enter into any settlement, Adams summarily rejected aSI's offer.

lO. In late 1'93 or early 1'94, Adam. ascertained that

Station WTV2(TV) , Reading, P.nns~lvania, was providing full-time home

shopping' progrUllling and had been so doing tor & period of years. I

was aware that the pee had been instructed ~ Congress co determine

whether bome shopping stations shQUld be accorcled "tlIUst-carry" status

on cable televi.ion systems and that, in 1993, ~he FCC had determined

chac such stations should. be accorded "must-carry" staeus. However,:t

WAS also aware that thac determination d14 no~ relieve home shopping

Btacions of ~h.ir Obligation, as broadcasters subject to the

Communications Act ot 1934, as amended, to serve ~hQ local public

incerest.

11. In this connection, Adam.'s concern about home shopping was

directly analogous to Monroe's concern about STV pro~amming. Both

type. of programming had been "a.pproved" in on. way or another by the

FCC, but such a.pproval did not mean, RU: H, t;hat stacion.

broadCAsting such prQiramming were aueomatically and invariably

serving their local aUdienoe's public inter••t. In ~he Monroe case we

had demon.trated that • srv station had tailed to eerve ehe public

inter.s~ so as to warrant a renewal ax.pectaney. I believe that the

Monroe case had a positive impact on the teleVision broadcast industry

.._.. -- ~-- --. -- --- --- --- .. -..... _- --
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as a whole, sens1eizing it to ehe need ~o pay greater a~~ention to the

needs and ineerests of local audiences. I believed (and continue to

}:)eli.ve) that Adatd will be Gle to make an equivalent demonstration

with re.pect eo Statio~ WTVE(TV), baled on it. reliance on full-time

hoftLe shopping prograDlll\ing.

12. To confirm this belief on behalf of Adami, I retained a

number of individual, under the direction of • single individual to

videotape, p~ior to the tiling of Adama' ••pp~ication, the programming

of Station WTVBCTV} tor two ~eek., 2. hour. per day, .even days per

week. As ehat taping project wag on-going, I spoke regularly with the

person who was in charge of ruaJcingo the tape•• and I WILli regularly

br:l.ef.cl on the content. of the progra1ll'l\i.ng beiz1g taped. The

information which I obeained through tho.e ~.ports strongly confirmed

my belief that the station was not serving th.'public.

13. Thro~gh a misunderstanding with the person in charge of

the videotaping, the programming which was aotually taped ~a. ahac of

the home sbopp1ng cable channel, a~ opposed to the over-the-air si;nal

of station WTVWCTV>. I did not become aware gf that fact, however,

until s.pe.mbe~, 1"', .everal months af;ar the Adams hearing

commenced. A~ the time Adam3 tiled its application I believed that r

had a reasonably detailed kn~ledg. of the station'S programming based

in part ~ the r.port~ I had obtained through the videotaping project.

While the cable channel programming may have been distinct in certain

respects from the stacion's. review of che station'S programming

records in connection with the Ada~. hearing supports my conclusions

about the station'. programming p~ior to the filing of Adams'.

applica~ion.

14. 1 have read the Declaration ot Milton Podolsky, which is

being submitted to Jud~e Sippel Simultaneously with my Deolaration.

- - ~ --- --
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confirm thae my recollection of the events and conver••~1ons relative

to Mr. podolaky's deposition is consistent with Hr. podolsky's

recolleceion as set out in hi. Oeolaration.

tlate:

_, r __ ,__
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READING BROADCASTING, INC.
WI'VE(IV) TV-51

1729 N"'otUt ,," street
Reading, Pennsylvania 19604

Phone: 610-921-9181
Fax 811).921-9139

:

,..... :.: ..

October IS, 1999

. c.:. - .
'.... ."

1 .
'-

Ann Gaulke. Esq.
Vice President, Afliliate RelItiODS

Teleanmdo Network, Inc.
1775 Bro&dw&y Suite 300
New York, New York 10019

Cary Meadow
By CertirlCd Mail-Retana Receipt

Requested .

lle: NotJe. ofDrfauJt by 4'C~..j""~

Ne/WOrl:, JItC., ofAffiliation
A.grelllWlt: TmninatiOft

DearAon:

The Board ofDirecrora ofReading BroadcaItiD& IDe. (UIBI"). bas direcIed me to Q.~,
TelemUlIClo l'fetWoJt. Juc. .('"TelemulMw"), ofb drrisicm OIlOctober IS, 1999, to decIarc Telemuodo ~

Network. Inc;., in de&ult ofits DetWodc effjIjldjon egnemeut withDr. AI a resq{t ofde&uIts of
Telemuncio"s cxpre.u aad impW WlmlDtiea aDd obligations., as wen 18 the irreparable hum which
Tdanundo's breathes IDd toniaus COIPJCt bae CIU5ed RBI, RBI,.,m cease c:miage ofTe1emnodo
progmmnDtg at midnight NCMIDber IS, 1999.

Te1cm.mdo's~' aCits obIiptioDs UDder the agreemcat, in DO particular order, incJnde
the foIlowiDg:

(1) Material to RBrs derilian to enter into the agreemeut with TetemnDdo was the quality
ofTdcmllMO'S prognunning Tetemnndo iJnpJied1y warranted that it would commue
providiospl."! inNing oCtile same quality aDd. attractiveocu 10 W:wen as tbat broadcast
prior to RBI's decision to becomo a Tdcmllndo affi6ate. But instead of doiDg so,
TeJmnmdo departed OD lID a1tcnIati¥e proSfW""'inB &tnte8f wbicb resulted in aB'ee fall
in its ratings. As a result. Teltmmetn - which NltD!JJI11dcod a~ !hues in the Hispaoie
madcet prior to RBI beroming an I1Ii1iatc - baJ faDen to a 12% sbare DOW. Telcmuado's
reckless depanure from the type and quality ofHispeDic programming on which its
reputation rested breacbed its impicd WIlI1iDly to produat or acquire programming which
would be reasonably competitive in its attraaioo to Hispanic viewers.

TD00505
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(2) Your attenrionis directedto~A. Pamgmph 6(&).aftbenst\\'Odl: afliliation~
betweeD Telemundo md RBI. That pmvisicD stIreS in relevant portion that

[w]i1hmspca to 1be sale ofncir«PI Spot Adw:rd.siD&. 1be At\1Iiate hareby lIppom Tc1emundo
as iis exclusive sales rcpnlllltmive. tIJrausboat die UaiaIcl States ofAIDaica. includiag its
territories IIJdposs8!lioas (b"Uuired Scates"). fix' the sale;of~ Spot Adwctisiaa time
in the Spmish-tansuage prosnmmiDg btoI&bst by1he Stllion, whether or DOt supplied by
T~mdo. r........me rwtIStIIIGbletJlorls1O.nnalional~~olt1M
SrtltJon and ro pnnnot4 natioIttJ1ly the &GIIon _ ..MoraL .

(Emphasis added).

The efb1s beiag expeoded by 1hc TeI"e·....bat in die past six mombs me faUea
caasid«ab1y short ofteaIGDIIbJc.lDCl1be results _ evideat in thelltge 'llIIDbm ofDIIimW

. accoUDIS DO lanpr purdluiD& IdYertisiDgCll W1.'VE. .

(3) YourattmbOU is directed to ExhibitA,PIrIpph ll(b). of1beDetWOrk af6lj,rioa agreement

bctweell Telemundo aDd:RBI. 'IhIc pmvisiaD..in relcMnt portion. that

Telemuado IDci its affie:e:m. ditaa.....~ Clq)JO)'88I.le&Il represeaaaiYes
and I\lOCPSbS aad asigDs sbaU hold all iafbrnwricIl supp1i8d or disclosed to such peisClliby ,
the A8i1iUe... SIIiaIy cmfi.....11IMl wiIllIDt~ such.......1D IIrJ ather pemaD.

or us. sueh iutOrmaIiaIl e:laPt fbr JRIlPOSU ol1bis~ wi1bout the CODSeat af ibe
Affiliate, except (i) in&vmMim ill dID public domlin. or CD.) iIdbrmatian 1b8t the Afmiate
specifically IIJIborids to be disdosedorused.

'!be Company has developed. reUblo iDfomudion that Tclmmndo. IIdi.D& witbo\It the
authorization oCUJ. iDItIposed ilRlfiD.ur. pcndiDs JicaIso renewal cba11eage IIDd
coacbweted negotiatious with ltBl'1 mmpedtor, AdImI Comnwmjeations Corpcnliou.
wherein, inter alkt. it attempted to secure AdamI'~ to settle the cue iD
ex:chaage for a substamial cash paymart. Such coadw:t, which DeCeSSIrily iDduded
disclosure afRBrs plaas, stmreps, operabuus adnugrmrd pn!Viousl¥ made kDown
to TdC!DJImdo. c:oasdtuted a bread1 olParqraph 11(b) and had asubstaatial advene
impact 00 RBI'. coDduct oiits reDf!WII Jitiptioa.

In addition to the CODdllct COD9tit:utiDg a breach ofcoattact, we believe that Telemundo's
meddling constituted tortious intetference with RBrs af13irs C1Dd a breach ofa fiduciary
duty which Telemundo bad toward lUlL

TD00506
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NO. see

ill 003

P.4/4

This misooadw::t aloDe, evm...tbe otber cleIrbreedlec oftheagr~ makes a
contim1ed comraetual relttina.tbip impossible.

RBI is wiliDg to the ,s.. reIaticmsbip quietly, to settle ICCOUllU with
Telemundo through November IS, 1999, IIId eater iDt.o a mutual release with T!lemundo.

In the~ that you have III)' quemous Iboat this D1.IIt.er. pJeaK commu....:~ with the
UDdenignecL

CG (F'1l"St CUI 1IIIiI):

Geaenl Cou.1Ol
T '..
2290W._A....
HiwJeab, Plalida 33010

T000507
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DECLARATION

I,V, ') I l'r r, Li L

Howard N. Gilbert, under penalty ofperjury, hereby declares the following to be true and

correct:

1. I am an officer, director and shareholder of Adams Communications Corporation

("Adams"). I am preparing this Declaration for submission in MM Docket No. 99-153 in connection

with Adams's Opposition to a Motion to Enlarac Issues filed by Reading Broadcasting, Inc. (uRBI") on

July 17,2000.

2. RBI alleges that J provided inconsistent statements about certain dealinas between

Monroe Communications Corporation ("Monroe") and Univision, a Spanish-language television network.

In fact. my statements have been consistent. As I indicated in my November. 1999 Declaration,

Univision did have substantive preliminary discussions with Monroe. I understood that those discussions

were undertaken. at least in part, to detennine whether Monroe presentcd a workable and preferable

alternative to Uhivision's then-ex.isting affiliatiol'l on Channel 26 in Chicago. However, Univision

abruptly terminated those discussions before any agreement was reached. As I testified in the January,

2000 hearing in the Reading proceeding, when Monroe, fearing Telemundo's then-precarious financial

situation, sought to re-eontact Univision, Univision flatly declined Monroe's overtures.

3. I was and remain unsure precisely why Univision refused to continue its discussions with

Monroe, although I was aware at the time that Univision was undergoing an ownership change, and I was

also aware that Univision had an affiliated station in the Chicago area. Either or both of those facrofs

may have entered into Univision's decision, as far as I was aware at the time.

Date:

owar . Oi bert

~9~r;



CERTIFICATE OF SERVICE

I hereby certify that, on this 4th day of August, 2000, I caused

copies of the foregoing "Opposition of Adams Communications Corporation

to 'Motion to Enlarge Issues (Misrepresentation/Lack of Candor),n to be

hand delivered (as indicated below), addressed to the following:

The Honorable Richard L. Sippel
Chief Administrative Law Judge
Federal Communications Commission
445 12th St., S.W. - Room 1-C864
Washington, DC 20554
(BY HAND)

James Shook, Esquire
Enforcement Bureau
Federal Communications Commission
445 12th Street, N.W. - Room 3-A463
Washington, D.C. 20554
(BY HAND)

Thomas J. Hutton, Esquire
Holland & Knight, L.L.P.
2000 K Street, N.W.
Suite 200
Washington, D.C. 20037-3202
Counsel for Reading Broadcasting, Inc.
(BY HAND)

.l-/o::.s.l-I_=H=a~l~e",--- _Ha~le


