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Re: Ex Parte Presentation in WT Docket No. 99-217 and CC Docket No.~

Dear Ms. Salas:

On behalf of the Smart Buildings Policy Project, Philip Verveer, Robert Millar, and the
undersigned met yesterday afternoon with Christopher Wright, David Horowitz, and Joel Kaufman
of the FCC's Office of General Counsel to discuss the legal issues concerning the provision of
nondiscriminatory telecommunications carrier access to multi-tenant buildings.

We discussed the practical problems of telecommunications carriers obtaining access to
consumers in multi-tenant buildings and explained the efforts being taken by States such as Texas to
remedy this problem. We briefly discussed the constitutional issues presented by nondiscriminatory
access requirements and appropriate methods of ensuring just compensation in the event that a
takinris effected by the Commission's rules. We explained that the D.C. Circuit's Bell Atlantic v.
FCC decision does not apply to the actions considered in the above-referenced dockets and, in that
regard, submitted to the participants a copy of Transmission Access Policy Study Group v. Federal
Energy Regulatory Comm 'n,2 a copy of which is enclosed herein. In addition, we discussed the
ways in which the FCC could accomplish nondiscriminatory access through requirements imposed
on carriers directly.

24 F.3d 1441 (D.C. Cir. 1994).

Nos. 97-1715 et. ai, 2000 WL 762706 (D.C. Cir., June 30, 2000). Incidentally, FERC adopted rules allowing
utilities to receive compensation for stranded costs resulting from its open access requirements. These
compensation mechanisms were adopted without a statutory formula and pursuant to the agency's authority
under sections 205 and 206 of the Federal Power Act to remedy unduly discriminatory or preferential rules,
regulations, practices, or contracts affecting public utility rates for transmission in interstate commerce.
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Because these topics concern a pending rulemaking at the Commission. in accordance with
the Commission's rules, for each of the above-mentioned proceedings, I hereby submit to the
Secretary of the Commission two copies of this notice of the Smart Building Policy Project's ex
parte presentation, along with a copy of the proposed nondiscriminatory access rules currently
under consideration by the Texas Public Utilities Commission.

Respectfully submitted,
/-)

C-le-----~
Gu ar D. Halley
Counsel for the
SMART BUILDINGS POLICY PROJECT

Enclosures

cc: Christopher Wright
David Horowitz
Joel Kaufman
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Subchapter F. REGULATION OF TELECOMMUNICAnONS SERVICE
16 TAC §26.l29

The Public Utility Commission of Texas (commission) proposes new §26.129 relating to Standards for Access to
Pro\;de Telecommunications Services at Tenant Request. The purpose of this proposed rule is to implement the
Public Utility Regulatory Act, Texas Utilities Code Annotated §§54.259, 54.260. and 54.261 (Vernon 1998 &
Supplement 2000) (PURA), regarding the non-discriminatory treatment of telecommunications utilities by
property o\\ners. Project Nwnber 21400 has been assigned to this proceeding.

The proposed rule sets forth procedures whereby a requesting telecommunications carrier may seek access to the
lease o\\ner's property to install telecommunications equipment upon a tenant's request. The rule encourages
independent negotiations between the telecommunications carrier and the property o\mer, and establishes
procedures for resolution by the commission in the event an agreement cannot be reached. Further, the proposed
rule addresses situations in which the property o\\ner may deny access to the building for safety concerns or
space constraints.

In 1995, the Legislature enacted PURA §§54.259, 54.260, and 54.261 as part of a comprehensive package of
legislation to open Texas' telecommunications market to competition. The thrust of these particular PURA
sections is to promote competition in the telecommunications market by allo\\;ng a tenant under a real estate
lease to choose the provider of its telecommunications services. As the competitive marketplace has developed,
the need for specific rules to implement these sections has become evident. Accordingly, the commission initiated
this rulemaking proceeding to ensure the access of a telecommunications utility to the o\\ner's property to serve a
tenant as requested, thereby promoting tenant choice

As part of the drafting process, conunission staff conducted workshops in Austin, Houston, and Dallas to receive
input from potentially affected persons. Further, staff participated in building tours to promote an understanding
of the technical aspects of and potential space constraints due to the installation of telecommunications
equipment.

The commission has prepared a takings impact assessment pursuant to Texas GO\'ernment Code Annotated
§2007.043. Interested persons may obtain a copy of this assessment by contacting the commission's Central
Records department and referencing Project Number 21400. In summary, the commission finds that adherence to
PURA §54.259 and proposed §26.129 may result in takings of real property. The purpose of the statute and
proposed rule is to promote competition in the telecommunications market by effectuating a tenant's choice of
telecommunications sen;ces provider. This purpose is advanced by ensuring the reasonable access of the
telecommunications sen'ices provider to the o"ner's property to provide service to a tenant that has chosen such
company as its telecommunications provider. Although PURA §54.259 and the proposed rule impose a burden
on private real property, any taking that might result will be compensated. PURA §54.260 and the proposed rule
require a telecommunications sen'ices provider to pay reasonable compensation to the affected property O\'vner
for the use of such space on the property.

The commission finds that the citizens of Texas will benefit from the proposed rule because it will foster
competition in the tenant sector of the telecommunications services market. The language of PURA specifically
sets forth the interrelationship between the property o\\ner and the telecommunications sen;ces provider chosen
by the tenant and authorizes the provider's access to the property as the means for accomplishing a tenant's
choice in a telecommunications services provider. PURA further grants the conunission plenary jurisdiction to
enforce the statute's requirements. See PURA §54.259(c) and§54.260(b).

Evan Farrington, Attorney, Office of Policy Deyelopment, has determined that for the first five-year: period the
proposed rule isin effect there are no foreseeable implications relating to cost or revenues of the state or local



govenunents as a result often forcing or administering the section.

Mr. Farrington has also determined that for each year of the first five years the proposed rule is in effect the
public benefits expected as a result of enforcing the rule \\ill be that customers \\ill have increased choice of
telecommunications prO\;ders. Furthermore, there will be no adverse economic effect on small businesses or
micro-businesses as a result of enforcing the proposed section. There may be economic costs to persons who are
required to comply with the proposed section. These costs are likely to vary from business to business, and are
difficult to ascertain. However, the benefits accruing from implementation of the proposed section will outweigh
these costs.

Moreover, !vir. Farrington has determined that the proposed rule will not affect a local economy for each year of
the first five years it is in effect. Therefore, a local employment impact statement is not required under
Administrative Procedure Act, Texas Government Code Annotated §2001.022.

The commission seeks comments on the proposed rule from interested persons. Comments should be organized in
a manner consistent with the organization of the proposed rule. The commission invites specific comments
regarding the costs associated with, and benefits that will be gained by, implementation of the proposed rule. The
commission \\ill consider the costs and benefits in deciding whether to adopt the proposed rule. Additionally, the
commission invites specific comments from interested persons on the proposal of using six months as the
measure of time remaining on a lease for purposes of defining the term"tenant" in the definitions section of the
proposed rule. The commission also seeks comment regarding any applicable Texas Supreme Court case law that
delineates the standards necessary to determine whether compensation is adequate pursuant to the requirement in
PURA §54.260(a)(6). The commission im'ites comment on \vhether the proposed rule provides property O\mers
with adequate measures to address the security, safety, liability and other concerns specified in PURA
§54.260(a)( 1)-(.5) Lastly, the commission seeks comment on whether It should adopt a section that allows
parties to opt into alternative dispute resolution If so. what procedures should the commission adopt for referral
to mediation or arbitration?

Comments on the proposed rule (16 copies) may be submitted to the Filing Clerk, Public Utility
Commission of Texas, 1701North Congress Avenue, P.O. Box 13326, Austin, Texas, 78711-3326, "itbin
30 days after publication. Reply comments may be submitted within 45 da~s after publication. All
comments should refer to Project Number 21400.

The commission staff \vill conduct a public hearing on this rulemaking pursuant to Texas Government Code
§200 1.029 on Tuesday, June 13, 2000 at 9:30 a.m. in the Commissioners' Hearing Room at the
commission's offices, 1701 North Congress Avenue, Austin, Texas, 7th floor.

This new section is proposed pursuant to the Public Utility Regulatory Act (PURA), Texas Utilities Code
Annotated (Vernon1998 & Supplement 2000) §14. 002, which provides the commission \\ith authority to make
and enforce rules reasonably required in the exercise of its powers and jurisdiction. The commission also
proposes this rule pursuant to PURA §54.259,\vhich provides it \\ith authority to enforce the prohibition on
discrimination by property O\\l1ers; PURA §54.260, which provides it \\ith authority to enforce conditions
imposed by property o\\ners; and PURA §54.261 regarding shared tenant services contracts.

Cross Reference to Statutes: PURA §§14.002, 54.259, 54.260, and 54.261.

§26.129. Standards for Access to Provide Telecommunications Services at Tenant Request.

(a) Purpose. The purpose oftrus section is to implement Public Utility Regulatory Act (PURA) §§54.259,
54.260, and 54.26 1regarding the non-discriminatory treatment of a telecommunications utility by the property



O\mer upon a tenant's request for telecommunications sen-ices.

(b) Application.

(1) This section applies to the follo\\ing entities:

(A) "Telecommunications utilities" or "telecommunications utility" as defined in PURA §51.002(l1) that hold a
consent, franchise, or permit as determined to be the appropriate grants of authority by the municipality and hold
a certificate if required by the Public Utility Regulatory Act;

(8) Public or private property o\mers of commercial property and the property o\\ner's authorized
representative(s); and

(C) Public or private property o\mers of commercially operated residential property with four or more d\velling
units and the property o\mer's authorized representative(s).

(2) This section does not apply to institutions of higher education as set forth by PURA §54.259(b).

(c) Definitions_ The following words and terms, when used in this section, shall have the following meanings,
unless the context clearly indicates othenvise.

(1) Conduit - A pipe installed on the property, in a building between floors, attached to walls, between buildings,
located in the ceiling or floor space of a building, located on a customer's premise, or from a public right of \\3Y

into a building or buildings for the purposes of containing and protecting cable.

(2) Existing carrier - A telecommunications utility that has installed telecommunications equipment on the
property and is providing telecommunications sen-ices to a tenant on the property through the use of its O\\i\

installed telecommunications equipment at the time the requesting carrier seeks access to the property.

(3) Property - A building or buildings that are under common ownership and \vhich are located on a single pice;
of land, or a campus, or a parcel of land.

(4) Property O\mer - The O\mer of the property or its authorized representative(s).

(5) Requesting carrier - A telecommunications utility, that is not the existing carrier, seeking access to spaci.?- IL

or on one or more buildings on the property for the purpose of providing telecommunications sen-ices to one or
more tenants who have requested such sen·ices.

(6) Space - Area of the property for which access is being requested by the requesting carrier, which will!:.:
used to install the telecommunications equipment needed to provide telecommunications sen'ices to a requc ' i",'

tenant on the property. Space includes conduit and may be located in or on the rooftop of a building or build ,,~,

on the property.

(7) Telecommunications equipment - The equipment installed or used by the existing carrier or the requestir!~~

carrier to provide telecommunications senices to a tenant who has requested telecommunications sen'ices [ron I

the existing carrier or there questing carrier.

(8) Tenant - Any occupant of a building or buildings on the property under the terms of a lease with the property
o\mer which hasa remaining term of more than six months and who is not subject to filed bona fide eviction
proceedings under such lease \\ith the property o\\ner, or an authorized subtenant of such occupant whose



occupancy is subject to the terms of the primary lease which has a remaining term of more than six months.

(d) Rights of parties.

(1) Tenant's right to choose requesting carrier. A tenant is entitled to choose the provider of its
telecommunications services.

(2) Property O\mer's rights to manage access. The requirements of this subsection are not intended to eliminate
or restrict the property O\\ner's rights to manage access to public or private property pursuant to PURA
§§54.259, 54.260, and 54.261.

(A) A property owner may:

(i) impose a condition on the requesting carrier that is reasonably necessary to protect:
(I) the safety, security, appearance, and condition of the property; and

(II) the safety and convenience of other persons;

(ii) impose a reasonable limitation on the time at which the requesting carrier may have access to the property to
install telecommunications equipment;

(iii) impose a reasonable limitation on the number of such requesting carriers that have access to the property, if
the property O\mer can demonstrate a space constraint that requires the limitation:

(iv) require a requesting carrier to agree to indemnify the property O\mer for damage caused installing,
operating, or removing telecommunications equipment;

(v) require a tenant or requesting carrier to bear the entire cost of installing, operating, or removing
telecommunications equipment; and

(vi) require requesting carrier to pay compensation that is reasonable and nondiscriminatory among such
telecommunications utilities.

(B) A property O\\ner may not:

(i) prevent the requesting carrier from installing telecommunications equipment on the property upon a tenant
request:

(ii) interfere with the requesting carrier's installation of telecommunications equipment on the property upon a
tenant request;

(iii) discriminate against such requesting carrier regarding installation, terms, or compensation of
telecommunications equipment to a tenant on the property;

(iv) demand or accept an unreasonable payment of any kind from a tenant or the requesting carrier for allowing
the requesting carrier on or in the property; or

(v) discriminate in favor of or against a tenant in any marmer, including rental charge discrimination, based on
the identity of a telecommunications utility from which a tenant receives telecommunications services.



(3) Requesting carrier's right to access.

(A) Upon a tenant request, the requesting carrier has the right to install telecommunications equipment on the
property:

(i) for a period no longer than the remaining term of the requesting tenant's lease lL'1less othef'\\ise agreed to by
the requesting carrier and the property o\\ner;

(ii) \\ithout interference from the property O\mer, except as pro\ided in this subsection: and

(iii) at terms, conditions, and compensation rates which are non-discriminatory.

(B) The requesting carrier shall comply with all applicable federaL state, and local codes and standards, e.g., fire
codes, electrical codes, safety codes, building codes, elevator codes.

(4) Restriction on exclusive agreement. A telecommunications utility shall not enter into an agreement contract
pact, understanding or other like arrangement \vith the property o\mer to be the sole or exclusive provider of
telecommunications services to a specific or defmed group of actual or prospective tenants on the property.
(e) Procedures upon tenant request.

(I) Tour of property.

(A) Upon receiving a request for telecommunications services from a tenant, but prior to or concWTently with
providing the property O\mer \\ith notice of intent to install telecommunications equipment as described in
paragraph (3) of this subsection, the requesting carrier may request, in \\riting. a tour of the property to
determine an appropriate location for the telecommunications equipment needed to provide the
telecommunications services requested by such tenant. This request shall identify the requesting tenant and be
sent by certified mail, return receipt requested.

(B) The property o\\ner shall provide such property tour within ten calendar days of receipt of the requesting
carrier's \\ritten request.

(2) Request for technical drawings.

(A) In its \\ritten request for a tour of the property, the requesting carrier may request that the property mmer
provide computer aided design (CAD) drawings or similarly detailed drawings of the mechanical room(s), risers
and other common spaces, if available, in order to assist the requesting carrier in developing plans and
specifications for placement of telecommunications equipment.

(B) Such dra\\ing~ should be provided to the requesting carrier, at the requesting carrier's expense, within ten
calendar days of the property mmer's receipt of the requesting carrier's \\ritten request.

(3) Notice of intent to install telecommunications equipment.

(A) Upon receiving a request for telecommunications services from a tenant, the requesting carrier shall notify
the property o\\ner not fewer than 30 calendar days before the proposed date on which installation of
telecommunications equipment needed to provide the telecommunications services requested by a tenant is to
commence.

(B) Such notice shall be sent by certified mail, return receipt requested, to the property's on-site manager and to



the person identified in the tenant's lease to receive notices. The requesting carrier shall also provide a copy of
the notice of intent to any person designated by the property's on-site manager as the proper party to receive such
notice.

(C) The requesting carrier shall include, but is not limited to, the follo\\ing in its notice of intent:

(i) the identity of the requesting tenant:

(ii) the property address and building number (if applicable);

(iii) the proposed timeline for the installation of telecommunications equipment:

(iy) the type of telecommunications equipment to be installed:

(v) the proposed location, space requirements, proposed engineering drawings, and other specifications of the
telecommunications equipment;

(yi) the conduit requirements, if any; and

(vii) a copy of PURA §§54.259, 54.260, and 54.261 and this section (Substantive Rule §26.129).

(0 Requirement to negotiate for 45 days.

(I) Upon receipt of the requesting carrier's notice of intent to install telecommunications equipment, the property
O\\l1er and the requesting carrier shall attempt to reach a mutually acceptable agreement regarding the
installation of the requesting carrier's telecommunications equipment and reasonable compensation due the
property O\\l1er as a result of such installation.

(2) If such an agreement is not reached \\·ithin 45 calendar days of the property o\\l1er's receipt of the requesting
carrier's notice of intent, either party may file for resolution \\ith the commission pursuant to subsection (i) of
this section.

(3) The requesting carrier and the property O\\l1er may agree, in \\Titing, to extend the period of negotiation
prescribed by this subsection.

(g) Parameters for installation of telecommunications equipment. The property O\\l1er shall not deny the
requesting carrier access to space, except due to inadequate space or safety concerns.

(I) Inadequate space.

(A) Property o\\l1er's denial due to inadequate space. The property O\\l1er may deny access to space if it does so
\\ithin ten calendar days of its receipt of the requesting carrier's notice of intent to install telecommunications
equipment, where the space and/or conduit required for installation is not sufficient to accommodate the
requesting carrier's request.

(8) Demonstration of inadequate space.

(i) In the event the property O\\l1er denies access to space, the property O\\l1er shall demonstrate that there is
insufficient space and/or conduit to accommodate the requesting carrier's request for space. The property O\\l1er
shall allow the requesting carrier to inspect the space and/or conduit to which it is denied access; or· it may utilize



any other method of proof mutually agreed upon by the property O\mer and the requesting carrier.

(ii) Such demonstration shall be completed \\ithin ten calendar days of the requesting carrier's receipt of the
property o\mer's deniaL

(iii) Following such demonstration or other agreed upon method of proof, the requesting carrier shall haye ten
calendar days to dispute the property omler's assertion that a space limitation exists by pursuing commission
resolution pursuant to subsection (i)
of this section.

(C) The requesting carrier and the property o\mer may agree, in \\Titing, to extend the timelines prescribed by
this subsection.

(2) Safety concerns.

(A) Property owner's denial due to safety concern. The property O\mer may deny access to space if it does so
within ten calendar days of its receipt of the requesting carrier's notice of intent to install telecommunications
equipment, where the installation of the requesting carrier's telecommunications equipment would cause an
unreasonable circumstance that would compromise the safety of the property and/or persons on the property.

(8) Demonstration of safety concern.

(i) In the event the property o\\ner denies access to space, the property o\mer shall demonstrate that an
unreasonable safety hazard that requires the denial of access to space exists. The property o\mer shall specify
the alleged safety hazard and cite any applicable codes and/or standards. The property O\mer shall allow the
requesting carrier to inspect the space and/or conduit to which it is denied access, or it may utilize any other
method of proof mutually agreed upon by the property O\mer and the requesting carrier.
(ii) Such demonstration shall be completed \\ithin ten calendar days of the requesting carrier's receipt of the
property O\mer's denial. .

(iii) Following such demonstration or other agreed upon method of proof, the requesting carrier shall haye ten
calendar days to dispute the property o\mer's assertion that a safety hazard exists by pursuing commission
resolution pursuant to subsection (i)of this section.

(C) The requesting carrier and the property o\mer may agree, in \\Titing, to extend the timelines prescribed by
this subsection.

(h) Parameters for determining reasonable compensation for access.

(l) The property o\mer and the requesting carrier shall attempt to reach a mutually acceptable agreement
regarding reasonable and non-discriminatory compensation due the property O\mer as a result of the requesting
carrier's installation of telecommunications equipment required to provide telecommunications services to a
requesting tenant.

(2) The property o\mer shall not impose a fee on the requesting carrier unrelated to the requesting carner's usage
of space and/or provision of telecommunications sen'ices to a requesting tenant, except as provided by
agreement of the property O\mer and the requesting carrier.

(3) The property o\mer and the requesting carrier shall negotiate terms and conditions concerning the removal of
the requesting carrier's telecommunications equipment upon the departure of a tenant served by su~h requesting



carrier or the end of the senice agreement between a tenant and the requesting carrier.

(4) The property o\\ner may require a security deposit not to exceed an amount equal to one month of fees or
rents as detennined by the agreement between the requesting carrier and the property O\mer.

(i) Failure to reach negotiated agreement.

(I) Alternati....e Dispute Resolution. As an alternative to petitioning the commission for resolution of a dispute,
parties may voluntarily submit any controversy or claim under this subsection to settlement by alternative dispute
resolution. This alternative dispute resolution shall be conducted under the alternative dispute resolution
procedures of Chapter 2009, Administrati....e Procedure Act, and Chapter 154, Civil Practice and Remedies Code.

(2) Petition to commission for resolution of dispute. If a mutually acceptable agreement regarding the installation
of the requesting carrier's telecommunications equipment, the reasonable compensation due the property o\\ner
as a result of such installation, or other disputed issues is not reached \\ithin 45 calendar days of the property
O\mer's receipt of the requesting carrier's notice of intent to install telecommunications equipment, either the
property O\mer or the requesting carrier may petition the commission for resolution. The petition shall include
proof of the requesting carrier's proper sen·ice of notice of intent to the property o\mer in the form of an affidavit
and attached copy of return receipt.

(3) Types of disputes and information required for each.

(A) Installation dispute.

(i) The property O\mer may deny access consistent with subsection (g) of this section.

(ii) The property O\mer and the requesting carrier shall each provide the commission \\ith information specif~..ing
the space or safety related installation dispute(s) that is preventing a negotiated agreement.

(iii) The property o\\ner and the requesting carrier shall each provide the commission with information
supporting its position in the dispute(s).
(B) Reasonable compensation dispute.

(i) The property o\mer shall provide the commission with the amount of compensation being sought and the
basis for such claim, including information supporting the factors listed in clause (iii) of this subparagraph.

(ii) The requesting carrier shall provide the commission with information supporting the amount of compensation
it deems reasonable to compensate the property o\mer for installation of its telecommunications equipment.

(iii) In determining· a reasonable amount of compensation due the property o\\ner for installation of the
requesting carrier's telecommunications equipment, the commission may consider, but is not limited to, the
follo\\ing:

(I) the location and amount of space occupied by installation of the requesting carrier's telecommunications
equipment;

(II) evidence that the property o\\ner has a specific alternative use for any space which would be occupied by the
requesting carrier's telecommunications equipment and which would result in a specific quantifiable loss to the
property O\mer;



(III) the value of the property before and after the installation of the requesting carrier's telecommunications
equipment and the methods used to determine such values;

(N) possible interference of the requesting carrier's telecommunications equipment with the use and occupancy
of the property which "'ould cause a decrease in the rental or resale value of the property;

(V) actual costs incurred by the property O\\l1er directly related to installation of the requesting carrier's
telecommunications equipment;

(VI) the market rate for similar space used for installation of telecommunications equipment in a similar
property; and

(VII) the market rate for tenant leaseable space in the property or a similar property.

(C) Other disputed issues.

(i) The property O\\1ler and the requesting carrier shall each provide the commission \\ith information specifying
any other dispute(s) preventing a negotiated agreement.

(ii) The property O\\1ler and the requesting carrier shall each provide the commission with information
supporting its position regarding these other dispute(s).

(4) Procedure.

(A) Upon the proper filing of a petition, as set forth in paragraph (1) of this subsection, the commission may
proceed to resolution of a dispute pursuant to the commission's procedural rules as set forth in Chapter 22 of this
title (relating to Practice and Procedure).

(B) In addition to the requirements set forth in paragraph (1) of this subsection, all petitions shall comply with
the requirements of Chapter 22, Subchapter D of this title (relating to Notice) and Chapter 22, Subchapter E of
this title (relating to Pleadings and Other Documents).

(C) The commission may grant interim relief, subject to true-up, so as not to impair or delay, the right of the
requesting carrier to instalL maintain, and remove its telecommunications equipment, or to provide
telecommunications services to a requesting tenant, during the pendency of the proceeding.

(j) Administrative penalties. The provisions set forth in §22.246 of this title (relating to Administrative
Penalties) shall apply to any violation of this section.

This agency hereb}' certifies that the proposal has been reviewed by legal counsel and found to be \\ithin the
agency's legal authority to adopt.

Filed \\ith the Office of the Secretary of State, on April 13, 2000,

TRD-200002642
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Earliest possible date of adoption: May 28, 2000
For further information, please call: (512) 936-7308



--

•
2



2000 WL 762706
(Cite as: 2000 WL 762706 <D.C.Cir.»
< KeyCite History >

Only the Westlaw citation is currently
available.

United States Court of Appeals,
District of Columbia Circuit.

TRANSMISSION ACCESS POLICY
STUDY GROUP, et al. Petitioner,

v.
FEDERAL ENERGY REGULATORY

COMMISSION, Respondent.
Vermont Department of Public Service, et al.,

Intervenors

Nos. 97-1715, 98-1111-98-1115, 98-1118-98
1120,98-1122,98-1124-98-1129,98

1131,98-1132,98-1134,98-1136,98-1137,98
1139-98-1143,98-1145,98-1147-98

1150,98-1152-98-1156,98-1159,98-1162,98
1163,98-1166,98-1168-98-1176,98

1178 and 98-1180.

Argued Nov. 3, 1999.
Decided June 30, 2000.

On Petitions for Review of Orders of the
Federal Energy Regulatory Commission.

Sherilyn Peterson, John T. Miller, Jr., Robert
C. YlcDiarmid, Stanley C. Fickle, Sara D.
Schotland, Jeffrey L. Landsman, Lawrence G.
Malone, .Jeffery D. Watkiss, Richard M.
Lorenzo, Isaac D. Benkin, Wallace E. Brand,
Daniel 1. Davidson, Cynthia S. Bogorad,
Harvey L. Reiter and Randolph Lee Elliott
argued the causes for petitioners. With them
on the briefs were William R. Maurer, Ben
Finkelstein, David E. Pomper, Ronald N.
Carroll, John Michael Adragna, Sean T.
Beeny , Wallace F. Tillman, Susan N. Kelly,
Craig W. Silverstein, A. Hewitt Rose, Bryan
G. Tabler, James D. Pembroke, David C.
Vladeck, Robert F. Shapiro, Lynn N. Hargis,
Wallace L. Duncan, Richmond F. Allan, Alan
H. Richardson, Michael A. Mullett, C. Kirby
Mullen, Robert A. Jablon, Sara C. Weinberg,
John F. Wickes, Jr., Todd A. Richardson,
Brian A. Statz, John P. Cook, Charles F.
\\-lleatley, Jr., Christine C. Ryan, Robert S.
Tongren, Joseph P. Serio, Barry E. Cohen,
Carrol S. Verosky, Jennifer S. McGinnity,

Page 1

Jonathan D. Feinberg, Charles D. Gray,
Robert Vandiver, Cynthia Miller, Helene S.
Wallenstein, William H. Chambliss, C. Meade
Browder, Jr., Mary W. Cochran, Paul R.
Hightower, Brad M. Purdy, Gisele L. Rankin,
Robert D. Cedarbaum, Edward H. Comer,
Edward Berlin, Robert V. Zener, Elizabeth W.
Whittle, James H. McGrew, Donald K.
Dankner, Frederick J. Killion, Joseph L.
Lakshmanan, Stephen C. Pahner, Michael E.
Ward, Steven J. Ross, Marvin T. Griff and
Thomas C. Trauger. Leja D. Courter, Robert
E. Glennon, Jr., Neil Butterklee, Zachary D.
Wilson, Sheila S. Hollis, Janice L. Lower and
James B. Ramsay entered appearances.

John H. Conway, Deputy Solicitor, Federal
Energy Regulatory Commission, and Timm L.
Abendroth and Larry D. Gasteiger, Attorneys,
argued the causes for respondent. With them
on the brief was Jay L. Witkin, Solicitor.
Susan J. Court, Special Counsel, and Edward
S. Geldermann, Attorney, entered
appearances.

Edward Berlin argued the cause for
intervenors. With him on the briefs were J.
Phillip Jordan, Robert V. Zener, Edward H.
Comer, William M. Lange, Deborah A. Moss,
James H. McGrew, Steven J. Ross, Elizabeth
W. Whittle, Richard M. Lorenzo, David M.
Stahl, D. Cameron Findlay, Peter Thornton, J.
Phillip Jordan, Robert V. Zener, Robert C.
McDiannid, Cynthia S. Bogorad, Ben
Finkelstein, Peter J. Hopkins, Margaret A.
McGoldrick, Jeffery D. Watkiss, Ronald N.
Carroll, Sara D. Schotland, Alan H.
Richardson, Wallace L. Duncan, Richmond F.
Allan, A. Hewitt Rose, Wallace F. Tillman,
Susan N. Kelly, John M. Adragna, Sean T.
Beeny and Randolph Lee Elliott. Edward J.
Twomey, Richard P. Bonnifield, Frederick H.
Ritts, David L. Huard, Dan H. McCrary, Mark
A. Crosswhite, John N. Estes, ill, Kevin J.
McIntyre, John S. Moot, Clark E. Downs,
Martin V. Kirkwood, Robert S. Waters, John
T. Stough, Jr., Bruce L. Richardson, Floyd L.
Norton, IV, William S. Scherman, Douglas F.
John, Gary D. Bachman, Nicholas W. Fels,
Robert Weinberg, Robert A. Jablon, Peter G.
Esposito, Christine C. Ryan, Sheila S. Hollis,

Copr. t West 2000 No Claim to Orig. U.S. Govt. Works

Westlaw



2000 WL 762706
(Cite as: 2000 WL 762706 (D.C.Cir.»

Stephen L. Teichler, James K. Mitchell,
Gordon J. Smith, Edward J. Brady, Kevin F.
Duffy, Michael P. May, Barbara S. Brenner,
Michael J. Rustum, Sandra E. Rizzo, Kirk H.
Betts, Pierre F. de Ravel d'Esclapon, Glen L.
Ortman and William D. DeGrandis entered
appearances.

Before: SENTELLE, RA.1IJDOLPH and
TATEL, Circuit Judges.

Opinion for the Court filed PER CURIAM
[FNlJ:

TABLE OF CONTENTS

Page 2

T
.L •

II .

III.

IV.

V.

INTRODUCTION .

FERC'S AUTHORITY TO REQUIRE OPEN ACCESS .
A. Statutory Challenges: FPA §§ 205 and 206 .

1. §§ 205 and 206 and Otter Tail Power Company .
2. § 206(a) Procedural and Evidentiary Requirements .
3. Discriminatory Effect of Order 888 .

B. Constitutional Challenge: Fifth Amendment Takings Clause .

FEDERAL VERSUS STATE JURISDICTION OVER TRANSMISSION SERVICES .
A. Bundled Retail Sales 0

B. Local Distribution Facilities .

RECIPROCITY .
A. Indirect Regulation of Non-Jurisdictional Utilities .
B. Limitation on Reciprocity .

STRANDED COST RECOVERY PROVISIONS 0 ••••••••••••

A. Wholesale Stranded Costs 0 •

1. FERC's Authority to Provide for Stranded Cost Recovery .
a. Reasonable expectation of continued service .
b. Sections 206 and 212 of the FPA .
c. Implications of Cajun .

2. Natural Gas Precedent and Conformance to Cost Causation
Principles .

a. Natural gas precedent: AGD, K N Energy, and UDC o.

b. Conformance to cost causation principles 0 •••••• o'

3. FERC's Mobile-Sierra Findings o'

a. FERC's authority to make a generic public interest
finding 0 •••• o' • 0 • 0 0 •••

b. FERC's stranded cost public interest finding .
c. FERC's public interest finding regarding customers .

4. Availability of Stranded Cost Recovery to
Nonjurisdictional Utilities and G & T Cooperatives . 0 • 0 ••

5. Challenges to Technical Aspects of Order 888's Stranded
Cost Recovery Provisions .

Copr. t West 2000 No Claim to Orig. U.S. Govt. Works

7

11
14
15
18
21
23

24

26
31

35
36
37

39
40

44
44

46
48

49
50
54

57

59
61
62

63

65

Westlaw



2000 WL 762706
(Cite as: 2000 WL 762706 (D.C.Cir.»

Page 3

a. POSCR's challenges to the stranded cost formula...... 66
b. Inclusion of known and measurable costs .. 68
c. Treatment of energy costs in the market option. 68
d. Rescission of notice of termination provision 70
e. Provision for benefits lost. 71

B. Retail Stranded Costs 72
1. Stranded Costs Arislng from Retail Wheeling............... 72

a. FERC's jurisdiction over retail stranded costs....... 73
b. FERC's refusal to assert jurisdiction over all retail

stranded costs 76

2. Stranded Costs Relating to Retail-Turned-Wholesale
Customers 80

VI.

VII.

VIII.

IX.

CREDITS FOR CUSTOMER-OWNED FACILITIES AND BEHIND-THE-METER
GENERATION .

LIABILITY, INTERFACE ALLOCATION, AND DISCOUNTING .
A. Liability and Indemnification .
B. Interface Allocation .
C. Delivery-point-Specific Discounting .

TARIFF TERMS AND CONDITIONS .
A. Headroom Allocation .
B. Headroom Prioritization .
C. Duplicative Charges .
D. Multiple Control Areas .
E. Right-of -First -Refusal .

NATIONAL ENVIRONMENTAL POLICY ACT AND REGULATORY FLEXIBILITY ACT
COMPLIANCE .

A. NEPA Compliance .
1 . Adequacy of Base Case .
2. Failure to Adopt Mitigation Measures .

B. Regulatory Flexibility Act Compliance .

85

90
90
94

96

100
100
101
102
103
104

105
105
105
107
108

PER CURIA..\1:

*3 Following two notices of proposed
rulemaking, the Federal Energy Regulatory
Commission issued Orders 888 and 889 on
April 24, 1996. [FN2] Reflecting the
Commission's effort to end discriminatory and
anticompetitive practices in the national
electricity market and to ensure that
electricity customers pay the lowest prices
possible, these orders represent, as the
Commission described in a later order not
before us, "the foundation necessary to
develop competitive bulk power markets.... "
Regional Transmission Organizations, Order

No.2000, 65 Fed.Reg. 810,812 (2000).

Open access is the essence of Orders 888 and
889. Under these orders, utilities must now
provide access to their transmission lines to
anyone purchasing or selling electricity in the
interstate market on the same terms and
conditions as they use their own lines. By
requiring utilities to transmit competitors'
electricity, open access transmission is
expected to increase competition from
alternative power suppliers, giving consumers
the benefit of a competitive market. Most
fundamentally, FERC's open access policies,
combined with parallel action now occurring
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on the state level, are intended to create a
market in which customers may purchase
power from any of a number of suppliers. A
municipality or factory in Florida, for
example, will no longer have to purchase
power from its local utility but instead may
seek cheaper power anywhere in the country.
A customer in Vennont may purchase
electricity from an environmentally friendly
power producer in California or a cogeneration
facility in Oklahoma.

*4 All key players in the electricity market
have challenged various provisions of Orders
888 and 889. Their claims range from the
hypertechnical to arguments that FERC lacks
authority to order open access transmission at
all. Finding few defects in the orders, we
uphold them in nearly all respects.

1. ll\TRODUCTIO~

Historically, vertically integrated utilities
owned generation, transmission, and
distribution facilities. They sold generation,
transmission, and distribution services as part
of a "bundled" package. Due to technological
limitations on the distance over which
electricity could be transmitted, each utility
served only customers in a limited geographic
area. And because of their natural monopoly
characteristics, utilities have been heavily
regulated at both the federal and state levels

Since enactment of the Federal Power Act in
1935, the electricity industry has undergone
significant change, both economically and
technologically. Economies of scale have
justified the construction of large (greater
than 500 MW) generation facilities, such as
nuclear power plants. Technological advances
in the 1970s and 1980s have permitted small
plants to operate efficiently as well. See
Notice of Proposed Rulemaking, Promoting
\\'bolesale Competition Through Open Access
Non-discrllninatory Transmission Services by
Public Utilities; Recovery of Stranded Costs
by Public Utilities and Transmitting Utilities,
FERC Stats. & Regs. ~ 32,514 at 33,059-60, 60
Fed.Reg. 17,662 (1995) ("Open Access NOPR").
Technological improvements also made
feasible the transmission of electric power
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over long distances at high voltages. See id. ,.
32,514 at 33,060. Alternative power suppliers,
such as cogenerators, small power producers,
and independent power producers emerged in
response to these developments. Constructing
and operating generation capacity at prices
lower than the embedded generation costs of
traditional utilities, these alternative
suppliers have created a wholesale market for
low-cost power.

The growth of this new wholesale market
faced a serious obstacle. "As entry into
wholesale power generation markets
increased," FERC explained, "the ability of
customers to gain access to the transmission
services necessary to reach competing
suppliers became increasingly important." Id.
at33,062. Yet the owners of transmission
lines, the traditional utilities that had built
the high·cost generation capacity, denied
alternative producers access to their
transmission lines on competitive terms and
conditions. FERC therefore began requiring
utilities to file open access transmission tariffs
that permitted other suppliers to transmit
power over their lines under certain
circumstances, such as when a utility sought
authorization to merge with another utility or
to sell power at market-based rather than cost
based rates.

*5 Then, in 1992, Congress enacted the
Energy Policy Act, which amended sections
211 and 212 of the FPA to authorize FERC to
order utilities to "wheel" power--Le., transmit
power for wholesale sellers of power over the
utilities' transmission lines--on a case-by-case
basis. Pub.L. No. 102-486, 106 Stat. 2776,
2915-16 (1992) (codified at 16 U.S.C. §§ 824j
k). FERC "aggressively implemented"
amended sections 211 and 212 to " 'facilitate
the development of competitively priced
generation supply options, and to ensure that
wholesale purchasers of electric energy can
reach alternative power suppliers and vice
versa.' " Open Access NOPR, ~ 32,514 at
33,064 (quoting Notice of Proposed
Rulemaking, Recovery of Stranded Costs by
Public Utilities and Transmitting Utilities,
FERC Stats. & Regs. 1 32,507 at 32,866, 59
Fed.Reg. 35,274 (1994) ("Stranded Cost
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NOPR"»).

Despite these efforts, a persistent barner to
the development of a competitive wholesale
power sale market remained. The Commission
found that "utilities owning or controlling
transmission facilities possess substantial
market power; that, as profit maxmuzmg
firms, they have and will continue to exercise
that market power in order to maintain and
increase market share, and will thus deny
their wholesale customers access to
competitively priced electric generation; and
that these unduly discriminatory practices
will deny consumers the substantial benefits
of lower electricity prices." Open Access
~OPR, ~ 32,514 at 33,052. Power generators
not pennitted to use utilities' transmission
lines on reasonable terms have no way to
transmit their power to customers.

Invoking its authority under sections 205 and
206 of the FPA to remedy unduly
discriminatory or preferential rules,
regulations, practices, or contracts affecting
public utility rates for transmission in
interstate commerce, 16 C.S.C. §§ 824d-e, and
building on its experience in restructuring the
natural gas industry, see Associated Gas
Distribs. v. FERC, 824 F.2d 981
m.C.Cir.1987), the Commission issued Orders
888 and 889 to "prevent this discrimination by
requiring all public utilities owning and!or
controlling transmission facilities to offer non
discriminatory open access transmission
service." Open Access NOPR, ~ 32,514 at
33.052. Orders 888 and 889 mandate what
FERC terms "functional unbundling," i.e.,
separating utilities' wholesale transmission
functions from their wholesale electricity
merchant functions. Specifically, the orders
require utilities to 0) file open access
nondiscriminatory tariffs that contain the
minimum terms and conditions of
nondiscriminatory services prescribed by
FERC through its pro forma tariff; (2) take
transmission service for their own new
wholesale sales and purchases of electric
energy under the same terms and conditions
as they offer that service to others; (3) develop
and maintain a same-time information system
that will give potential and existing
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transmission users the same access to
transmission information that the utility
enjoys (called the "Open Access Same-Time
Wormation System" or "OASIS"); and (4)
state separate rates for wholesale generation,
transmission, and ancillary services. See
Order 888, , 31,036 at 31,635-36.

In requiring utilities to provide open access
transmission, FERC acknowledged the
dramatic change the orders would bring about,
explaining that "[tJhe most critical transition
issue that arises as a result of the
Commission's actions in this rulemaking is
how to deal with the uneconomic sunk costs
that utilities prudently incurred under an
industry regime that rested on a regulatory
framework and a set of expectations that are
being fundamentally altered." Order 888-A, 1
31,048 at 30,346. Known as "stranded costs,"
these "uneconomic sunk costs" are costs that
utilities incurred not only with regulatory
approval, but with the expectation of
continuing to serve their current customers.
These costs will become "stranded" when
customers take advantage of open access
transmission to purchase cheaper power from
suppliers other than their historic utilities.
Order 888 affords utilities an opportunity to
recover stranded costs from their wholesale
requirements customers, but only from those
customers who use their utility's transmission
service to purchase power from new suppliers,
and only if the utility can prove that it had a
reasonable expectation of continued service to
that customer.

*6 Mter three rehearing orders, the
Commission denied any further rehearing. All
petitions for review of Orders 888 and 889
were consolidated and transferred to this
circuit. We consider these petitions in this
opinion. Section II considers challenges to
FERC's authority to require utilities to file
open access tariffs as a remedy for undue
discrimination. Section III evaluates FERC's
conclusion that it lacked jurisdiction to order
retail unbundling yet has jurisdiction over
transmission where state commissions have
unbundled retail sales. Section IV addresses
FERC's authority to require nonpublic
utilities to provide reciprocal open access
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traru;mission service. Section V considers
challenges to Order 888's stranded cost
recovery provisions. Section VI evaluates
petitioners' arguments relating to credits for
customer-owned facilities and behind-the
meter generation. Section vn addresses
discounting, interface allocation, and liability.
Section VIII evaluates other arguments
relating to the tenns and conditions of the pro
fonna tariff. Section IX assesses FERC's
compliance with the National Environmental
Policy Act and the Regulatory Flexibility Act.

In the end, we affmn the orders in all
respects except two: we remand for FERC to
explain its treatment of energy costs in the
stranded cost market option (Section V.A.5.c)
and to provide a reasonable cap on contract
e:......tensions under existing customers' right-of
flrst-refusal (Section VilLE).

II. FERC'S AUTHORITY TO REQUIRE
OPEN ACCESS

Although FERC asserts that "mounting
claims of undue discrimination in
transmission access" prompted its movement
toward open access, the open access
requirement of Order 888 is premised not on
individualized flndings of discrimination by
speciflc traru;mission providers, but on FERC's
identiflcation of a fundamental systemic
problem in the industry. Generally, those
entities that own or control interstate
transmission facilities are vertically
integrated public utilities that also generate
and sell electricity. In its 1995 notice of
proposed rulemaking, FERC observed that
there were at that time approximately 328
public utilities, marketers, and wholesale
generation entities with transmission needs,
and that approximately 137 of those owned or
controlled the transmission facilities. See
Open Access NOPR, ~ 32,514 at 33,051. Entry
into the transmission market is difflcult and
restricted, so those utilities that already own
traru;mission facilities enjoy a natural
monopoly over that fleld. The traru;mission
owning utilities can use their position to favor
their own generated electricity and to exclude
competitors from the market, whether by
denying transmission access outright, or by
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providing transmission services to competitors
only at comparatively unfavorable rates,
terms, and conditions. Utilities that own or
control transmission facilities naturally wish
to maximize proflt. The transmission- owning
utilities thus can be expected to act in their
own interest to maintain their monopoly and
to use that position to retain or expand the
market share for their own generated
electricity, even if they do so at the expense of
lower-cost generation companies and
consumers.

Even before Order 888, some transmission
owning utilities voluntarily opened their
traru;mission facilities to third party suppliers
and purchasers of electricity; and FPA § 211
explicitly gives FERC the authority to order
involuntary wheeling on a case-by-case basis.
The Commission decided, however, that
relying upon voluntary arrangements and §
211 orders would not remedy the
fundamentally anti-competitive structure of
the traru;mission industry. Instead, the
Commission concluded, such a piecemeal
approach would result in an inefficient
"patchwork" of traru;mission systems
nationwide. "The ultimate loser in such a
regime is the consumer." Open Access NOPR,
~ 32,514 at 33,071.

*7 As an alternative, the Commission
interpreted the antidiscrimination language of
FPA ~~ 205 and 206, 16 U.S.C. §~ 824d, 824e
(1994), as giving it the authority to impose
open access as a generic remedy for its
flndings of systemic anticompetitive behavior.
Invoking that broad authority, in Order 888,
FERC requires every transmission-owning
public utility within FERC's jurisdiction to
me an Open Access Traru;mission Tariff
(QATI') containing minimum tenns and
conditions for non-discriminatory service and
to take traru;mission service for their own
wholesale sales and purchases of electric
energy under those filed OATIs. In other
words, this order requires the public utilities
to provide the same traru;mission services to
anyone purchasing or selling wholesale power
-other public utilities, federal power suppliers
and marketers, municipalities, cooperatives,
independent power producers, qualifying
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facilities, or power marketers--as they provide
to themselves. The Board of Water, Light and
Sinking Fund Commissioners of the City of
Dalton (Dalton) operates a municipally-owned
utility system which provides electric power to
residential, commercial, and industrial
consumers in the city of Dalton, Georgia.
Dalton obtains transmission services from the
Georgia Integrated Transmission System
<ITS), which it owns along with public utility
Georgia Power Company <GPCl and two other
utilities that are not subject to FERC's
jurisdiction, and which GPC operates
according to the terms of various filed
agreements. Puget Sound Energy, Inc. (Puget)
is a public utility in the Pacific Northwest,
where Bonneville Power Administration,
which is not a public utility subject to Order
888's requirements, [FN3] dominates the
electricity transmission market. These two
industry petitioners challenge the open access
requirement of Order 888 on various
statutory, constitutional, and other grounds.

Turning fIrst to the FPA itself, Puget and
Dalton argue that §§ 205 and 206 do not give
the Commission the authority to order open
access as a generic remedy; and even if the
FPA does give the agency such authority,
FERC has failed to satisfy the statutory
requirements for invoking it. Dalton also
argues that Order 888 itself violates the FPA
by discriminating against transmission
facility owners who have invested in those
assets. Shifting to constitutional concerns,
Puget and Dalton, along with amicus curiae
Pacific Legal Foundation, maintain that Order
888 violates the Takings Clause of the Fifth
Amendment. Finally, Dalton argues that the
open access requirements of the OAIT
interfere with the antitrust conditions of
outstanding nuclear licenses, and thus are
unlawful. While we consider each of these
challenges separately, [FN4] we hold that
Order 888's open access requirement is
authorized by and consistent with the FPA
and the Takings Clause. We conclude also that
Dalton has not yet suffered injw-y from the
alleged conflict between open access and the
nuclear license antitrust conditions, and that
its complaint on that issue is therefore not yet
ripe for judicial review.
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A. Statutory Challenges: FPA §§ 205 and 206

*8 Section 205 of the FPA broadly precludes
public utilities, in any transmission or sale
subject to FERC's jurisdiction, from "mak[ing]
or grant ring] any undue preference or
advantage to any person or subject[ingJ any
person to any undue prejudice or
disadvantage.... " 16 U.s.C. § 824d(b). Section
206 of the FPA further provides in relevant
part that
[w]henever the Commission, after a hearing
had upon its own motion or upon complaint,
shall find that any rate, charge, or
classification, demanded, observed, charged,
or collected by any public utility for any
transmission or sale subject to the
jurisdiction of the Commission, or that any
rule, regulation, practice, or contract
affecting such rate, charge, or classification is
unjust, unreasonable, unduly discriminatory
or preferential, the Commission shall
determine the just and reasonable rate,
charge, classification, rule, regulation,
practice, or contract to be thereafter observed
and in force, and shall fix the same by order.
16 U.S.C. § 824e(a). The statutory issues

before us are whether these provisions give
FERC the authority to order involuntary
wheeling as a generic remedy, and if they do,
whether FERC satisfied the procedural and
evidentiary requirements imposed by these
provisions.

1. §§ 205 and 206 and Otter Tail Power
Company

The Commission did not write on a blank
slate when it interpreted FPA §§ 205 and 206
as giving it the authority to order involuntary
wheeling as a generic remedy for systemic
anti-competitive behavior. Puget and Dalton
argue principally that the Supreme Court's
decision in Otter Tail Power Co. v. United
States, 410 U.S. 366, 93 S.Ct. 1022, 35
L.Ed.2d 359 (1973), controls the disposition of
this issue. Otter Tail was an antitrust case in
which the Supreme Court addressed whether
the district court could require Otter Tail
Power Company to wheel power for its
competitors as a remedy for monopolistic
practices. Contrary to the company's
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arguments, the Supreme Court concluded that
the district court's order did not impermissibly
conflict with the authority of the Federal
Power Commission, FERC's predecessor,
because the agency did not have the power
itself to order involuntary wheeling under
Part II of the FPA, which includes ~~ 205 and
206. Puget and Dalton cite various circuit
court precedents, including one from this
circuit, as construing Otter Tail to prevent the
Commission from ordering involuntary
wheeling as a generic remedy. See, e.g.,
Florida Power & Light Co. v. FERC, 660 F.2d
668 (5th Cir. Unit B Nov. 1981); New York
State Electric & Gas Corp. v. FERC, 638 F.2d
388 (2d Cir.1980); Richmond Power & Light v.
FERC, 574 F.2d 610 m.C.Cir.1978l. Finally,
Puget and Dalton note that subsequent to
Otter Tail, Congress enacted FPA § 211, 16
C.S.C § 824j, giving FERC the authority to
impose open access on a case·by-case basis to
remedy a broad range of problems. The
petitioners argue that, if FPA §§ 205 and 206
authorize the Commission to impose open
access, and if Otter Tail does not prohibit such
action, then there was no reason for Congress
to enact § 211.

In response, the Commission contends that we
should not read Otter Tail as limiting its
authority under FPA § 206 to remedy
discriminatory behavior, since Otter Tail was
an antitrust case and not an undue
discrimination case. The Commission also
maintains that the circuit court cases cited by
the petitioners are not on point and do not
prohibit a generic open access remedy. The
Commission points instead to our decision in
Associated Gas Distributors v. FERC, 824
F.2d 981, 998 m.C.Cir.1987) (AGD), in which
we upheld a similar open access transportation
requirement imposed by FERC on natural gas
transmission, as the controlling precedent.
Finally, FERC argues that Congress enacted
FPA § 211 to broaden its already existing
authority to order involuntary wheeling, as
FPA § ~ 205 and 206 authorize such action
only as a remedy for undue discrimination.

*9 We agree with FERC that our decision in
AGD controls the disposition of this issue. In
AGD, we reviewed a FERC order imposing
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open access conditions on pipelines
transporting natural gas. See 824 F .2d at 997
1001. Considering arguments quite similar to
those made by the petitioners here, we
concluded that Otter Tail does not constrain
FERC from mandating open access where it
finds circumstances of undue discrimination to
exist. See id. at 998-99. Turning to relevant
circuit precedent, we construed Richmond
Power & Light as supporting only the
proposition that a refusal to provide
transmission services to another utility was
not per se unduly discriminatory and we noted
that the court in Florida Power & Light
expressly left open the question of whether
FERC could impose open access conditions as
a remedy for anti- competitive behavior. See
id. at 999. Further, we pointed out that our
reading of Richmond is consistent with other
precedent, specifically Central Iowa Power
Coop. v. FERC, 606 F.2d 1156 (D.C.Cir.1979),
in which we upheld FERC's use of its
authority to prevent undue discrimination to
condition its approval of a power-pooling
agreement upon removal of membership
criteria which denied certain privileges to
some but not all participants. See AGD, 824
F.2d at 999. Indeed, in AGD, we noted that
open access relies upon the very same
principles that we upheld in Central Iowa. See
id. Although AGD addressed open access
under the antidiscrimination provisions of the
Natural Gas Act (NGA) rather than FPA §§
205 and 206, we have repeatedly recognized
the similarity of the two statutes and held
that they should be interpreted consistently.
See Environmental Action v. FERC, 996 F.2d
401, 410 m.C.Cir.1993); Tennessee Gas
Pipeline Co. v. FERC, 860 F.2d 446, 454
m.C.Cir.1988); see also Arkansas La. Gas Co.
v. Hall, 453 U.S. 571, 577 n. 7, 101 S.Ct. 2925,
69 L.Ed.2d 856 (1981). Thus, AGD counsels
the conclusion that, while Otter Tail may
represent a general rule that FERC's
authority to order open access is limited, the
FPA, like the NGA, makes an exception to
that rule where FERC finds undue
discrimination.

Moreover, as in AGD, the deferential
standard of Chevron U.S.A. Inc. v. Natural
Resources Defense Council, 467 U.s. 837, 104
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S.Ct. 2778,81 L.Ed.2d 694 (1984), governs our
review of FERC's interpretation of FPA §§
205 and 206. See AGD, 824 F.2d at 1001. If we
agreed with Puget and Dalton that the
Supreme Court's Otter Tail opinion dictates a
particular construction of §§ 205 and 206, then
the Commission's contrary interpretation
would not be entitled to ChevTon deference.
See Maislin Indus., U.S., Inc. v. Primary
SteeL Inc., 497 l:.S. 116, 131, 110 S.Ct. 2759,
111 L.Ed.2d 94 (1990) ( "Once we have
determined a statute's clear meaning, we
adhere to that determination under the
doctrine of stare decisis, and we judge an
agency's later interpretation of the statute
against our prior determination of the
statute's meaning. "). But having concluded
that Otter Tail does not govern the disposition
of this case, we are faced solely with
considering the validity of FERC's
interpretation of the FPA, a statute that the
Commission administers. In AGD, we
concluded that FERC reasonably interpreted
the NGA's ambiguous antidiscrimination
provisions as giving it broad authority to
remedy unduly discriminatory behavior
through a generic open access requirement.
See AGD, 824 F.2d at 1001. Given the FPA's
similar language, we can only reach the same
conclusion with respect to Order 888. For all of
these reasons, we find that the Commission
has the authority under FPA § § 205 and 206
to require open access as a generic remedy to
prevent undue discrimination.

2. § 206(a) Procedural and Evidentiary
Requirements

*10 Puget and Dalton next argue that, even if
FPA § § 205 and 206 authorize FERC to
impose open access generically, § 206(a)
imposes certain procedural and evidentiary
requirements for action which the Commission
failed in two separate but related ways to
satisfy. First, the petitioners claim that FPA §
2061a) requires substantial evidence of
contemporaneous "unjust, unreasonable,
unduly discriminatory or preferential"
behavior before the Commission can act. The
Commission made no finding of discrimination
or monopoly control on the part of Georgia
Power Company or Puget. Kone of the
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applications or complaints filed with the
Commission accused these petitioners of
unduly discriminatory or anti-competitive
behavior, Instead, the Commission premised
Order 888 on a generic finding that public
utility holders as a group have sufficient
monopoly power over the transmission of
electricity to engage in unduly discriminatory
and anti-competitive practices, and that this
condition will worsen in the future. To support
its finding, the Commission relied upon
unsubstantiated allegations of discriminatory
conduct in public comments, its own
experience in reviewing applications and
complaints, and its own understanding of the
incentives for monopolists to behave
discriminatorily.

Puget and Dalton additionally assert that
FPA § 206(a) requires that the requisite
findings of undue discrimination be made in
the context of a hearing. Although they
concede that a rulemaking proceeding can
satisfy the statute's hearing requirement,
Puget and Dalton maintain that the
rulemaking proceeding nevertheless must
clearly identify the challenged activities and
actors, and give the accused actors the
opportunity to demonstrate that their
activities were not unlawful. The petitioners
protest that the Commission's notice
andcomment rulemaking process did not
afford them such opportunity.

*11 FERC claims the discretion under NLRB
v. Bell Aerospace Co., 416 U.S. 267, 293, 94
S.Ct. 1757, 40 L.Ed.2d 134 (1974), to choose
between rulemaking and case-by-case
adjudication; and FERC contends that its
generic rulemaking process fully satisfied the
requirements of FPA § 206(a). FERC concedes
that it relied upon general findings of systemic
monopoly conditions and the resulting
potential for anti-competitive behavior, rather
than evidence of monopoly and undue
discrimination on the part of individual
utilities. Citing our opinion in Wisconsin Gas
Co. v. FERC, 770 F.2d 1144, 1166
(D.C.Cir.1985), however, FERC maintains
that such findings are sufficient to
substantiate its decision to impose the open
access requirement. Finally, FERC observes
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that we rejected these same arguments in
AGD. See 824 F.2d at 1008 (citing Wisconsin
Gas, 770 F.2d at 1165-68).

Again, we must agree with the Commission.
In American Public Gas Ass'n v. FPC, we held
that the Commission could exercise its
authority under NGA § 5(a), the provision
parallel to FPA § 206, through rulemaking as
well as adjudication. See 567 F.2d 1016, 1064
67 <D. C. Cir.1977); see also Wisconsin Gas, 770
F.2d at 1153 (articulating the American
Public Gas holding). Congress subsequently
ratified the American Public Gas holding
when it enacted the Department of Energy
Organization Act, 42 U.s.C. § 7173(c) (1994).
See Wisconsin Gas, 770 F.2d at 1153 n. 8
(acknowledging the Act). That statute provides
that "the establishment of rates and charges
under the Federal Power Act [16 U.S.C. 791a
et seq.] or the Natural Gas Act [15 U.S.C. 717
et seq.], may be conducted by rulemaking
procedures." 42 U.s.C. § 7173(c) (brackets in
original). By passing a statute adopting the
holding of American Public Gas, and explicitly
applying that rule to the FPA as well as the
NGA. Congress signaled its intent that the
hearing requirements of NGA § 5(a) and FPA
§ 206(a) be interpreted similarly.

Interpreting the hearing requirement of NGA
§ 5(al. we have said that, while the
Commission cannot rely solely on
"unsupported or abstract allegations," the
agency is also not required to make "specific
findings," so long as the agency's factual
determinations are reasonable. See Wisconsin
Gas, 770 F.2d at 1158. In AGD, we applied
Wisconsin Gas in holding that the Commission
was not required to make specific findings
that individual rates charged by individual
pipelines were unlawful, or to offer empirical
proof for all the propositions upon which its
order depended, before promulgating a generic
rule to eliminate undue discrimination. See
AGD, 824 F.2d at 1008-09. Upon comparison
of the order considered in AGD with Order
888, if anything, FERC more thoroughly
documented the reasons for its actions in
Order 888 than in the earlier natural gas
order.
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Puget claims that AGD and Wisconsin Gas
are distinguishable, and that this case is
governed by Electricity Consumers Resource
Council v. FERC, 747 F.2d 1511
(D.C.Cir.1984), in which we reversed FERC's
adoption of a rate based on an economic theory
in the absence of a discussion of the practical
applications of that theory. See 747 F.2d at
1514. As the AGD court recognized, however,
the court in Electricity Consumers was
persuaded that the Commission had distorted
the economic theory it claimed to apply. See
AGD, 824 F.2d at 1008. Just as the pipelines
in AGD did, Puget has failed to articulate
exactly how FERC has distorted the theories
on which it relies in Order 888. Additionally,
the AGD court rejected the idea that
"Electricity Consumer's reference to 'economic
theory' was intended to invalidate agency
reliance on generic factual predictions merely
because they are typically studied in the field
called economics." rd. Following the rationale
of Wisconsin Gas and AGD, we conclude that
FERC has satisfied the requirements for
invoking its authority under FPA § 206(a).

3. Discriminatory Effect of Order 888

*12 Dalton charges that, even if the FPA
permits FERC to impose involuntary wheeling
generally, the open access requirement of
Order 888 causes rather than remedies
discrimination, and therefore violates FPA §
206(a)'s express requirement that FERC act
against undue discrimination. Specifically,
Dalton and the other non-jurisdictional owners
of the Georgia ITS facilities invested millions
of dollars in those facilities in order to use the
facilities each owns and receive reciprocal
open access transmission services from the
other owners. Under the Open Access
Transmission Tariff <GATI), other customers
do not have to make such investments to use
the Georgia ITS facilities. FERC responds that
Order 888 does not unduly discriminate
between old and new customers of integrated
transmission systems like the Georgia ITS;
and that if Dalton has evidence that the tariff
results in undue discrimination in its
individual circumstances, Dalton remains free
to file a petition under FPA § 206 for redress,
and FERC will consider its claim.
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