
the voting rules set out in the NPRM. 51 The analysis provided in the NPRM pays no attention to

the complicated economics involved in making capacity expansion decisions, including the

potentially crippling free rider problem discussed above (at ~ 56). As previously explained, if a

subset of the owners are empowered to force a capacity upgrade and purchase capacity at the

incremental cost, carriers potentially would have an incentive to make a smaller initial

investment than otherwise. The likely result would be underinvestment-if the construction of

the cable survived these misincentives in the first instance.

102. The NPRM's proposal for the micromanagement of the price carriers pay for

buying capacity on submarine cables is also problematic. The NPRM would require applicants,

in order to qualify for the "pro-competitive arrangements" streamlining option, to include in their

construction and management agreements provisions designed to equalize the prices paid by

small and large carriers for capacity on submarine cables. NPRM ~ 49.

103. But there are perfectly valid reasons why some carriers pay more per unit of

capacity than do others. For example, volume discounts "can be a reasonable means of attracting

sufficient investment commitments by carriers to make construction of a consortium cable

financially justifiable.,,52 Such discounts are also often necessary to "match capacity prices in

alternative cable systems. ,,53 Volume discounts are an effective way to encourage efficient

51 NPRM~ 47.

52 Columbus III Section 214 Order ~ 10. See also Memorandum Op. and Order and Notice of
Proposed Rulemaking, Personal Communications Indus. Association's Broadband Personal
Communications and Personal Communications Servs. Alliance's Petition for Forbearance for
BroadbandPersonal Communications Servs., 13 FCC Red. 16857, ~ 29 (1998).

53 Id
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decisions with respect to capacity allocation and sIzmg where scale economIes m the

construction of capacity are important. In unregulated competitive markets, firms that provide a

disproportionate share of the volume needed to achieve potential economies of scale often pay

lower prices per unit of capacity.

104. Further, an efficient pncmg structure must account not only for how much

capacity a carrier is buying, but also when the carrier commits to buying it. Discounts can

properly compensate for increased risk of early investment. The owners making the investment

necessary to secure construction of the submarine cable are taking a larger risk than later

investors. In today's environment, carriers wishing to build new consortium cables must put up

the construction money in advance, even though customer demand may not always develop in

the manner, or to extent forecasted. Requiring the owners that provided the funding necessary

to get the submarine cable project underway to pay the same amount as other carriers who wait

until after the cable is constructed and financed could harm the public by leading to

underinvestment in cable capacity.

105. The purpose of the preceding comments is not to suggest that, if voluntarily

adopted by submarine cable owners, the proposed "pro-competitive arrangements" would be

anticompetitive or improper. To the contrary, market forces can be expected to generate

sufficient incentives for owners to negotiate fair and efficient arrangements. Carriers that are

dissatisfied with the price or other terms offered for capacity on a proposed consortium cable are

free to negotiate with the other parties, participate in a competing cable project, purchase an

ownership interest in existing cables, or lease capacity from private cables. Unlike the

Commission, these parties are decentralized market participants who have their concomitant
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perceptions, knowledge, judgements and expertise with which to weigh the vanous

considerations and factors that must be taken into account in deciding how to structure the

ownership and governance rules of submarine cables. In the absence of persuasive empirical

evidence (or theory) that a market failure prevents the parties from reaching mutually beneficial

competitive outcomes that serve the public interest, the Commission should encourage the

market to determine how submarine cable ownership arrangements are structured, with a

minimum of regulatory delays and uncertainties

VIII. THE COMMISSION SHOULD REJECT GLOBAL CROSSING'S PROPOSED
RESTRICTIONS ON CONSORTIUM CABLES

106. The Commission should also reject Global Crossing's proposal to disallow

submarine cable landing license applications whenever the "landing parties on the U. S. end of

the cable ... have a combined share of more than 35 percent of active half circuits . . . on the

u.s. side of the route served by the cable."s4 This restriction would be anticompetitive.

107. This restriction would prevent any carrier (or group of carriers) with more than

35% of the existing capacity on a route from taking an ownership position in any new cable.

Because large carriers often are the prime sponsors of new cable projects, this restriction would

tend to reduce both the number and the capacity of any future consortium cables. This outcome

would injure consumers in several ways: by depriving them of capacity that they would be

willing to pay for, by forgoing the potential economies of scale available from optimally sized

cables, and by weakening the impact of consortium cables as a powerfully competitive set of

S4NPRM~37.
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alternatives to closed investment cables like those owned by Global Crossing. Construction of

additional capacity by firms with a 35% or greater market share is likely to be socially beneficial,

regardless of whether or not it raises the measure of market concentration. Moreover, the Global

Crossing proposal would restrict construction even if the project would reduce the "market

share" of the firms, and even reduce it to less than 35%. There is no coherent economic

justification for this arbitrary restriction on competitive entry. The 35% ceiling cannot be

justified as a safeguard against horizontal market power: the Commission found AT&T to be

non-dominant when its market share for many international services was nearly twice that level

because of elastic supply and low barriers to entry55 - factors that are present in the "market" for

I' k 56wet In transport.

108. There is no rationale for restrictions that apply specially to consortium cables on

the allegation that they facilitate "collusion." As we explained in detail above, the structure of

open investment cables generally ensures that the carriers that participate in those cables

compete independently in the services that they offer.

109. There is no valid rationale for the Global Crossing proposal as a means to restrict

"clustering" by ensuring that only a limited number of carriers will be able to invest in any

particular cable. As discussed above, competitive concerns about the "clustering" scenario are

unfounded - even for the shrinking share ofundersea circuits that carry IMTS traffic.

55 AT&TIntern'/ Non-Dominance Order ~ 37.

56 See above at ~~ 44-54.
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110. Finally, it is inconsistent with the basic tenets of competition analysis that Global

Crossing proposes that the 35% apply to each "point-to-point" route served by a proposed

submarine cable. 57 These are not relevant markets for the assessment of concentration and

market power (indeed, Global Crossing concedes that the 35 percent ceiling would not apply to

competitive regional routes58
). As noted above, the relevant markets for routes are regional, not

point-to-point. And, as explained elsewhere by AT&T, each relevant region is highly

competitive.

111. Global Crossing's proposal to base the ownership limit on active circuits owned

by carriers, rather than capacity that is currently available or that can be achieved in the near

future, is also economically invalid and contrary to the standards of competition analysis. 59

Unused capacity is highly relevant for competitive analysis in this context. Ownership of excess

capacity makes collusion much more difficult because market participants with excess capacity

have a powerful incentive to cheat on any scheme that requires them to reduce output, incur the

costs of even greater excess capacity, and forego the net revenues from the potential sale of

expanded output. Ownership of excess capacity also undermines or eliminates the effects of any

other firm's attempt to exercise market power, since it enables competitive offers to serve those

customers otherwise subjected to supracompetitive pricing. The incentives to utilize

procompetitively any spare capacity in the submarine cable industry would be particularly

57NPRM~ 37.

58 See NPRM ~ 37.

59 See id.
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strong, because the first carrier to break ranks could lock up valuable business customers with

long term contracts, thereby ensuring full use of its capacity into the future.

CONCLUSION

112. It is time for the Commission to adopt standards and procedures for approval of

submarine cable applications that reflect the rapid growth, technological dynamism, and

vigorous competitiveness of the submarine cable industry. To do so, the Commission should end

its time-consuming and ad hoc review of submarine cable license applications, a delaying, costly

and uncertain process for applicants that can become a major deterrent to entry. Unfortunately,

the specific rules proposed in the NPRM fail to achieve this important goal.

113. Rather than the cumbersome, intrusive, and economically arbitrary "streamlined"

procedures for regulating entry proposed in the NPRM, the Commission should apply here the

procompetitive regulatory reforms it has adopted for both domestic and international Section 214

authorizations, and for regulating foreign participation in the United States telecommunications

market. In light of the generally competitive conditions and low entry barriers in the relevant

markets, the Commission should give expedited approval to any cable landing license

application.

114. If the Commission nonetheless persists with the flawed streamlining approach set

forth in the NPRM, the categories identified in the NPRM should be substantially revised.
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