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Telecommunications Research & Action Center

August 29, 2000

'~j i", Posroffice Box 27279 Washington, D.C. 20005 (202) 263-2950

"''''' .

Secretary Magalie Roman Salas
Federal Communications Commission
445 Twelfth Street, SW, Room TWB-204
Washington, OC 20554

RE: Notice of Oral Ex Parte
In the Matter of the 1997 Petition for Reconsideration
Regarding Telecommunications Services Inside Wiring
CS Docket No. 95-18!J

Oear Ms. Roman Salas:

On August 24, 2000, Jordan Clark, President, United Homeowners Association, Victor Golowaty, Vice President,
Worldgate Condominium Association and I, Counsel, Telecommunications Research Action Center, (TRAC) met
with Anna Gomez, Senior Legal Advisor to Chairman Kennard regarding the above-captioned matter. Our
conversation centered around how the Federal Communications Commission (FCC) should promulgate rules that
afford multi-dwelling family unit (MOU) residents of condominiums, cooperatives and rental tenants the same
choice of video service providers that single family homeowners now enjoy.

We also discussed the continuing difficulty that Worldgate is having with its incumbent video service provider,
Cox Communications. Specifically, we addressed what we view as Cox's violation of FCC rules and regulations
governing MOUs. Cox not only removed the home run wiring, but made the inside wiring inaccessible to the
alternative video service provider selected by Worldgate condominium owners. Next, we explained that a broad
coalition of groups representing consumers, minorities, seniors and homeowners are urging the Chairman to
intervene in the rule making process to ensure that tenants have access, choice and competition for MOU residents
and single family homeowners alike. The issue of tenant's choice in MOO's is not only for video, but for
telecommunication services as well.

Finally, we stated that exclusive contracts thwart competition; just and reasonable compensation should be given
to incumbents for the use of their lines; and demarcation points should be flexible. What happened with the
deregulation of pay phones serves as poignant reminder of what will occur if the FCC keeps choice in the hands of
landlords.

Two copies of this Notice are being submitted to the Secretary of the FCC in accordance with Section 1.1206 of
the Commission's rules.
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Oirck A. Hargraves. Esq.

cc: Anna Gomez
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OFFICE OF ADVOCACY

U.S. SMALL BUSINESS ADMINISTRATION
WASHINGTON, DC 20416

August 2R, 2000

William E. Kennard. Chairman
Federal Communications FCC
445 1211

, Street. S,W,
Washington, D,C. 20554

Re: Wireless Medical Telemetry Services; ET Docket No. 99-2531

Dear Chairman Kennard:

This letter addresses the regulatory flexibility analyses prepared in conjunction
with recent rules establishing Wireless Medical Telemetry Service (WMTS). This
rulemaking is designed to assure that certain health care equipment may operate free of
interference from competing spectrum users. The Office of Advocacy of the U.S.
Small Business Administration commends the FCC for taking action on this important
subject. But Advocacy must protest the lack of consideration the FCC shows the
Regu!J.tory Flexibility Act (RFA), which is designed to assure that agency rules
demonstrate sensitivity to the needs of small businesses.

In comments it filed in this proceeding, Advocacy pointed out that the FCC's
NPRM and initial regulatory t1exihility analysis (IRFA) fail to consider the impact of
the proposed rules on small business and fail to propose alternatives designed to lessen
this impact while serving the FCC's regulatory objectives. 1 The FCC's final regulatory
flexibility analysis (FRFA) is no better.. .

In fact. the FCC demonstrates a fundamental misunderstanding of the purpose of
RFA. RFA seeks "to establish as a principle of regulatory issuance that agencies shall
endean)r. consistent with the objectives of the rule and of applicable statutes, to fit
regulatory and informational requirements to the scale of the businesses, organizations,
and ~o\'ernmental jurisdictions subject to regulation. To achieve this principle,
agencies are required to solicit and consider flexible regulatory proposals and to explain
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the rationale for their actions to assure that such proposals are given serious
consideration. ,,2

In its FRFA, the FCC writes, "We considered the effect on small business from
the ourset and made the rules apply equally to all parties. Thus, we consider the IRFA
in this proceeding to be adequate." But RFA is designed to avoid one-size-fits-all
regUlations. In enacting RFA, Congress found that, "laws and regulations designed for
application to large scale entities have been applied uniformly to small businesses . . .
even though the problems that gave rise to government action may not have been
caused by those smaller entities.,,3 And, "the practice of treating all regulated
businesses. organizations, and governmental jurisdictions as equivalent may lead to
inefficient use of regulatory agency resources, [and] enforcement problems.,,4 The
FCC's view of RFA seems exactly opposite from Congress's stated purpose.

The FCC should tailor its regulations to the size of the industry participants it
regulates. and should avoid uniform rules that impose disproportionate burdens on
small businesses if less burdensome alternatives would achieve the same objectives.
The size of the businesses that a rule affects is important to determine their ability to
shoulder regulatory costs. Small and large entities possess different resources. A large
business typically can absorb costs easier than a small business. A costly regulation
may unnecessarily drive a small entity out of business.

In its FRFA. the FCC points out that the law does not require its analysis of
small business impact to be contained within the NPRM, but only in the regulatory
flexibility analysis. But, as a practical matter, if the agency is considering the impact
of its rules on small business, as the law requires, this thought process should be
transparent. As FCC policymakers grapple with rulemaking issues, small business
impact should be a significant consideration, It seems natural for the NPRM to reflect
this process.

The FCC also takes the position that the NPRM would duplicate the IFRA if it
too conrained discussion of the rules' impact on small business, The FCC fails to
indicate the relevance of this point. More importantly, this interpretation of the RFA's
requirements would render the law a procedural nothing. The FCC's approach would
permit policymakers to develop ideas, draft an NPRM, and then leave it to others to

2 Pub. L. \"0 96-354.94 Stat. 1164. Sec. 2(b) (codified at 5 U.s.c. §601).
'Pub. L '.;0. 96-354. 94 Stat. 1164, Sec. 2(a)(2) (codified at 5 U.s.c. §601).
~ Pub I '.;n. l)6-.'~·L 94 Stat. 1164. Sec. 2(a)(6) (codified at 5 U.S.c. ~60l).
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conduct an after-the-fact RFA analysis. 5 Obviously, such an analysis would be utterly
divorced from the policy considerations that produced the NPRM.

('ungress also requires an agency to discuss significant alternatives designed to
minimize the impact of a rule on small business, consistent with the agency's regulatory
goals.' In this case, the FCC's FRFA defends the alternatives it claims it presented in
its IRFA: "The IRFA ... did in fact include an analysis of the type required by the
IRFA, Specifically, it discussed the simplified compliance and reporting requirements
we considered to minimize the impact of the rules on small businesses." But the IRFA
merely summarizes the proposed rule; it offers no alternatives designed to minimize the
impact of the rules on small businesses. 7

C'ungress requires an agency's FRFA to describe "the steps the agency has taken
to minimize the significant economic impact. , ., including a statement of the factual,
policy. and legal reasons for selecting the alternative adopted in the final rule and why
each one uf the other significant alternatives to the rule considered by the agency ...
was rejected. ,·x The FCC cannot reasonably conclude from this language that it may
make one proposal. suggest no significant alternatives to that proposal, and stay within
the la\\. The FCC must clarify its analysis of each alternative and discuss the factual,
policy. and legal reasons why the FCC chose one alternative over others,9 But its
FRFA fails to fulfill this statutory requirement.

rhe FCC should consider small business impact and alternatives as an integral
part of its entire decision-making process. This analysis should be extensive enough
that the FCC could prepare the IRFA by reviewing and summarizing ideas expressed in
its NPR\l. And the FRFA should flow naturally from opinions expressed by
commenting parties in response to the FCC's IRFA.

Instead, it appears as if the FCC considers small business impact after it
formulates a policy proposal, and then only in a cursory manner. The resulting IRFAs
lack discussion of the impact of the proposal on small business and lack discussion of

5 Even ir the FCC' x reading of RFA were correct, in this particular case, no "unnecessary duplication"
could P\h~lbl~ occur. because the FCC's IRFA contains no impact study. The IRFA lists the parties the
rule would cffect. l1sts a paperwork burden. and includes a section purporting to describe steps taken to
miniml/l' Impact and alternatives considered. But the FCC does not discuss the rule's impact on small
busincsx dl1\\\here. not in the IRFA, not in the NPRM. Nor does the FCC propose alternatives designed to
milllt111ZC thl' Impact Llf lUll'S on small business.
oSee:' l~C ~ ()O:(cl.

7 The FCC also argues that the four alternatives contained in the RFA are merely hortatory, and that no one
of them nceds to actually be considered. Even if the FCC's interpretation of the statutory language were
correct. Stlll'l\ (\lJ1gress did not intend that no alternatives be considered.
, 5 USC ~ ()()4( a )( :' ).
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alternatives designed to lessen impact. This practice would not occur if the agency's
policymakers truly consider small business impact as they formulate all proposals for
rules changes.

~spectfully submitted,

/J~uln-

cc: Secretary Magalie Roman Salas
Commissioner Susan Ness
Commissioner Harold Furchtgott-Roth
Commissioner Michael Powell
Commissioner Gloria Tristani
Eric Malinen


