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Attorneys for Plaintiffs
. SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SACRAMENTO i
casE No. Q8AS03831
COMPLAINT FOR

RESTITUTION AND
INJUNCQTIVE RELIEF

SUSANNE BALL and VIRGINIA GORDON,

-Plaintifts,
v,

GTE MOBILNET OF CALIFORNIA
LIMITED PARTNERSHIP, a limited
partnership; GTE MOBILNET OF
SANTA BARBARA LIMITED PARTNERSHIP,
a limited partnership; GTE

MOBILNET, INC., a foreigh gorxrpor-

)
)
)
)
)
)
)
}
)
)
ation; BAY AREA CELLULAR TELEPHONE )
COMPANY, & general partnerghip; )]
SALINAS CELLULAR TELEPHONE COMPANY )
2 general partnership; CAGAL )
CELIUILAR COMMUNICATIONS )
CORPORATION, a corporation; NAPA )
CELLULAR TELEPHONE COMEANY, a )
ganeral partnership; SACRAMENTO )
CELLULAR TELEPHONE COMPANY, & )
general partnership; REDDING )
CELLULAR PARTNERSHIP, a general )
partnership; FRESNC CELLULAR TELE- )
PHONE COMPANY, a ganheral partner- )
ship; VENTURA CELIULAR TELEPHONE )
COMPANY, a genexal partnership; )
105 ANGELES CELLULAR TELEFPHONE g

COMPANY, a general partnership;
AT&T WIRELESS EERVICES, INC., a )
foreign corporation; SACRAMENTO b
VALLEY LIMITED PARTNERSHIP, a )
)
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LIMITED PARTNERSHIP, a limited
partnership; L0OS ANGELES SMSA
LIMITED PARTNERSHIP, & limited
partnership; AIRTOUCH CELIUIAR, a
Califarnia corporation; AIRTOUCH
COMMUNICATIONS, INC,, a California
corporation; BAKERSFIRLD CELIULAR
TELEPHONE COMPANY, a ganeral
partnership; BELLSQUTH CELLULAR,

a foreign corporation; BELLSOUTH
CORPORATION, a foreign corporation,
COX COMMUNICATIONS PCS LIMITED
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SPRINT PCS, a corporatien; PACIFIC
BELL MOBILE SERVICES, a California
corpeoxation; and DOES 1 through
S0, incluesive, »

. Dafendants.

Blaintiffs allage as follows:

' DHE PARTIES

1. Defendant GTE Mobilnet of California Limited Partnership
is a limited partnership, dolng business in California, and is
contrelled by GTE Mobllnet, Ine., with its principal place of
busineas in San Francisco, Califormia.

.2. Defendant GTE Mobilnet of Santa Barhara Limited
Partnership is a limited partnership, ‘doing business in
California, and is contrelled by GTE Mobilnet, Inc., with its
principal place of business in Santa Barbara, California.

3. Defandant GTE Mobilnet, Inc. is a forelgn corporation,

doing bueiness in California.

4; Defendant Bay Area Cesllular Telephone Company is a
general partnership, doing business in California, and | ie
controlled by AT&T Wireless Services, Ins. and aAigrtouch Cellular
and Airtouch Comwunications, Inec., and its principal place of

buginess is in San Francisco, California.
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1 5. DPefendant Salinas Cellular Telephone Company is =a
2 general partnership, doing business in califpmiﬁ,_ and is
3 écmtrclled by ATET Wireless Servicas, Inc., and ite principal
41 place of business is in Salinas, California.
5 6. Defendant Cagal Cellular Communications Corporation is
64 a corporatien, doing business in Califernla, and ie aontrolied by
7 -AT&T Wireless Services, Inc.
8ﬂ 7. Defendant Napa Cellular Telephone Company it a general
9 ) partnership, doing business in California, and is controlled by
10§ arer Wwireless Sarvices, Inc., and its prinéipal place of business
1§ is in Napa, California.
12 8. Defendant Stockton Cellular Telephonc Company is a
13 ) general partnership, 6 doing business in california, and is
14 controlled by AT&T Wireless Services, Inc., &and its principal
i 15 place of business is in Stockten, California.
i 16 9. Defendant Sacraments Cellular "I'alephcne Company is a
17 | general partnership, doing business in california, end is
18 § controlled by AT&T Wirelems Services, Inc., and its principal
19 | place of busineas is in sacramento, California.
1] 20 10. Defendant Redding Cellular Partnership is a general
} 21 | partnership, doing business in California, and is controlled ky
. 22 § AT&T Wireless Servicee, Inc., and ite principal place of business
; 23§l is in Radding, California.
24 H 1. Defendant Fresno Cellular Telephone Company is 2
25 general partnership, doing business in california, and is
; 26 { controlled by AT&T Wirelags Services, Ine., and its principal
i 27 Place of businesa is in Fresno, California.
28 12. Defendant Ventura Cellular Telephone Company is &
ffi ;
Hi .
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1 general partnership, doing business in Califcmia, and is
. 2 controlled by AT&T Wiraeless, SGwicés, Inc. ,.'. and its princii:al
34 place of business is in Ventura, California. .
4 13, pafendant santa Barbara Cellular Telephone Company is
'sh a general partnership, doing businesa in california, and is
6 controlled by ATE&T Wireless Se:._"v;ceé, Inc., and its princ.{pal -
.7 Place of buginess ls in Santa Barbara, California.
8 l4. Defendant Los Angeles Cellular Telephone Company
9 J (hereinafter referred o as "L.J-E. Cellular®) .1.sl a2 general
10 I partnarship, .doing buaineaé in califorh:i.a, and is wholly owned by
1 ATET Wirelege Services, Inc. and BellsScuth Cellular, and its
1z u principal place of business is in Los Angeles; California.
13 15.- Defendant ATET Wireless Services, Inc. is a foreign
14 u corporation‘, doing business in Californiea. 4
15 16.° Defendant Sacramento Valley Limited Partnership is e
16 1 1imited partnership, doing business in Califor.;nia , whose general
17 partner is Airtouch Callular, and its principal place of business
181 1o 4n Sacramento,'c.:alifomia.
12 17. Defendant Fresno MSA Limited Partnergh:lp is a limited
20 partnership, doing business .in California, whose general partner
21 § ig airtouch callular, and its principal place of business is in
2z Fresno, California. ‘ : ’
z3 ' 18. Defendant Los Angeles SMSA Limited Partnership is a
24 limited partnership, doing business in California, whose general
25 partner is Airtouch Cellular, and its principal place of buslnass
ZGL is in Irvine, california.
27 19. Defendant Airtouch Cellular is a California cor.poratibn,
28 authorized ta do business' in california, and doing business in
4
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1 California, and its prinéipai place of business is in I:rvine,
2] california. | o 5
3 20. Defendant Airtouch Communications, Inc. is a California
4 corporation, authai:ized to do business in Califérnia, and doing
5l businass in cal.’gfornia, and itse principal place of business is in
& san Frapcisce, Califernia. |
7 21. Defendant Bakersfield Cellular Telephone Company is e
Bl general partnership, doing business in California, and contrelled
91 by Belisouth Cellular.
10 22. .Defendant Bellsouth Cellular is a foreign corporaticon,
11 } doing business in californmia. '
12 23, Defendant PBellScuth Corporation is a foreign
13 | corporation, deing business in california.
14 24. Defendant Cox Cemmunications PCS Limited Partnership is
1 15) a 1imited partnership, doing business in cCalifornia in thae
, 16 | personal communications service business, with its principal place
;‘. 17 | of business in San Diago, Califormia.
;: 18 25. Defendant Sprint PCS is a corp,oz;ation, doing businese in
i 19 california, and doing business in the personal communicstions
{ 20 | servica businaess, with its principal place of business in Ssan
% 21 | plego, California.
i 22 26. Defendant Pacific Bell Mobile Services is a Californias
l 23 § corporation, authoriged to do business in california, and deoing
; 24 )l pusiness in the paerscnal communications service business in
f 25 california, -witn its principal placé of businessa in San Francisco,
| 26 | carifornia.
: 27 27. Defendant Does 1 through 50, inclusive, are sued herein
{ 28 &1 under fictitious names. Their true names and capacities are
}
j N 5
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unknown to plaintiffa. When thelr true names and capacities are

2“ ascertainad, plaintiff will amend this cemplaint by inserting
31 their true names ana capacities harein. Plaintiffs are inf.omed
4 % and believe and thereon allege that each of the fictitiously named
51 dafendante is rasponsible in soms manner for the oceourrences
51 herein alleged, and thét injury to consumers of callular telsphone
7 service or personal communications service as herein allaged were
8 proximately caused by such Dafendants. .
? SENERAL ALEEGATIONS
10 28. The Defendants and each of them are providers or owners
ﬁ 11 “ of providers of wireless communication services variously known as
12 cellulay telephone service (herainafter referred to as "cellular®)
13% and personal communications seﬁice | {hereinafter referred to as
14 J npCs™) . |
15 29. In each wmetropolitan . statietical area in caiifornia
16 | there are two facilities based cellular carriers licensed by the
J 17 u Federal Communications cm:lss'ion (herainafta.r referred to as the
x 18 fFCceY') to provide ceallular telephone service. There ara two or
19 ¥ more Pcs service providers in each metropolitan stdtistical area
1 208 in california. The cellular service providers and tha PCS
1,i 2 providers are hereinafter referred to as "carriers"
} zz.ﬂ 30. All of the carrier Defendants ‘are authorized carriers of
: 23 § ceilular telephone service or personél conmunications service in
| 24" the staté of California. Tﬁe non-carrier Defendants named in the -
“ 26 Conplaint exerclse control over jthe éc:tivities of certain of the
“ 26 carrier Defendants. _
i 27 31. cellular and PCS systems permit two-way communication

28 H batween a mobile telephone -and radio transceivers which are

L 6
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1] integrated inte the land based telecommunications system by
2 switchiﬁg eguipnmant. '
3 32. PCS and cellular carriers offer a vnriéty of pricing
4|l plans for service. Some plans have a .fixes chi;ga for monthly
5| access. coupled with a charge per minute for air time. other
6 plans provide a package of minutes included in the monthly cherge. |
71 Usage 1s charged on a "per minute basis® for any airtime ﬁhich
8 | exceads the number of nminutes in the packaga. Plans which include
9 a package of minutes are called “bucket planah;
IOT‘ 33. PFor many years, it has been poasihle'for a carrier to
11 §} bill airtime in fractidns of a minute, down to the nearest secand.
12 Notwithsfanding this abllity, all of the Deéfendant carriars have
' 13 u chosen to charge customers for time they doc not use by rounding up
14 || usage to the nearest higher minute, or the nearest ao—second
_ 15 | interval. '
t 16 34. In 1993, Congress amended the Federal Communications Act
' 17 | as it related to commercial mebile radio sarvices. One of the
; 18 | purposes of this améndment was to allow competition to establish
' 19 | rates that would be ch'aréed for commercial mobile radic services
é 20 | in the United 8tates including california. One of the effacts of
21 || thi= amendment was te eliminate the regulation of rates of
; 22 | commercial mebile radio carriers by the various states of the
23 || United States, including California. In implementing this intent
24 § of Ccmqress,' tha FCC has elected to torehéar the regulation of

25 “ rateg for mobile communications including cellular and PCS rates.
. 26 | The ¥CO Gecidaed on Pebruary 3, 1964, that it would met ragulate

" 27 the ratas of providars of Yoommercial radio serviuea."‘ After

j 28 || sectien 332 af the Federal. Communications Act was amended in 1933,
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the FCC commenced a hearing "in the Matter of Implementation of

Sections 3(N)II and 322 of the Communications Act, GN Docket No.

.

. 93-252." On February 3, 1994, the FCC issues its Second Report
and order. In this Order, the FCC detarmined éhat it was the

intent of Congress to allow compatitio-n to entadblish prices with

Tespact to ''commercial mobile radic services®. As a result, the
FCC daetarmined it would not regulate the rates of providers ot

‘‘commarcial mobile radic servicesn, At no time has the FCOC .

O 0NN AW N -

required any callular carriers or PCS carriars to file their rates

oy
o
==

with the FCC or any other federal agency, nor ware such ocarriers

11 | required to f£ile any rates with the FCC prior to the enactment of
12 | the amendment to Section 332 (o) (3) (A).
13 35. The amendment to Section 332(c)(3)(A) ©f the Federal
14 cwuaiculticns Act does not expressly preampt tt;c Business and
15 | Professions <Code gaction 17200 throuqh. 1720% (the unfair
': 16 N competition law). There is no conflict between the scheme of
| 17 {| hands-off federal regulation and the enforcement of the California
18 | unfair competition law. The unfalr competition law promotes
19 || competition and fair business practices, not regulatioh.
20 | Congress' puzpose to fostexr competition in the provision of
21 | conmercial mobile radio services is consistent with and prometed
22 i:y the enforcemant of the unfair competition law.
231q 36. Business and Professions Code Eection 17200 in relevant

24 | part defines unfair competition as "any‘ lawful, unfair or
25 || £raudulent business act; or'praetif:e and unfair, deceptive, untrue
26 | or misleading advertising and any act. prohibit .hy Chapter 1
27 || (commencing witl;t s-action 17500.) of Part 3 of the Diviaidn 7 of the

28 | Business and Professions Code."

8
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37. The unfair and/or unlawful and/or fraudulent businegs”
acts ox practices alleged in this complaint ccnatitﬁte m;faj.r
competition within the meaning of Businezs and Professicns Code
Secﬁion 17200, et sag. Plaintiffs are entitled to sack ralief
under the Unfair Competition Law pursuant +to B;.lsinass and
Professions Code 17204 on behalf of themszelves er on behalf of the
general public,

38. Plaintiffs and the public at large have no adaquate

O W N« O Wy

ramedy at law for the injurles currantly bheing suffered or which

-
Q

will result in the future from the continued wrengful conduct

including the unfair arid/or unlawful business practices of the

—
F

12 dafendants as set forth in each of the causes of action in this
E 13 || complaint. Unless the Court restrains said defendants, plai;'ztif.fs
'i 14§ will be forced to institute a wmultiplicity of suits to obtain
15 | restitution and obtaln orders to restrain and permanently enjein
! 16 | these practices. )
'; 17 39. " plaintiffe were ignorgnt of their causaes of action
4 18 | stated in this complaint regarding rounding up, charging for DOI‘i’
13 | conversation time and overcharging for inconmplete calls.
20 | Plaintiffs only fecently discovered within the last year, the
21,; existence of their causes of sction. Defendants fraudulently
22hl concezaled that they were incorrectly billing subscribers for
23 | airtime when they were aware that subscribers were being billed
24 || incorrectly-
25 40. .The Defendants fraudulently concealed the Plaintiffa’
26 | cause of action stated in this caﬁplaint regarding incorrectly
27 | billing for "lag time". Plaintiffs were ignorant of this cause of
28 | action and only recently discovered, within the past year, the
9
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IT existence of this cauge of action regarding “lagtimer ‘and
2 averlapping cause. Defendants fraudulently cancealed that they
3| were incorrectly billing subscribers for such airtime at a time
4 when they were fully aware that suhscribers were being billeq
5 incorrectly. -

6 | EIRSY CAUBE OF ACTION.
7 (Agalnst All Dafendants for Restitution and Injunctive Relier

‘ for “Rounding Up" as an Unfair Business Practice Under
8 | Business snd Profeasicus Coda Section 17200)
9 41. Plajntiffs incorporate herein by reference, as though
10 fully set.foxth herein, pa.ragraphé 1 through 392, inclusiva, of
11§ this complaint.
12 ¢2. Since Saptember 1, 1995, each of the defandant carriers
13 ' has engaged in and continues to engage in the billing practice of
14 "raundiﬁg'up“ the ugage of airtime on each wireless telephone call
15 {| to the next higher full minute for billing purposes which results
16 | in the custemer, including plaintiffs, being billed for time over
17 and above the actual ugage of a.irtime by the customer. The
18 | Defendant carrier's practice of “rounding up" results in
19 customers; including plaintizfs, paying for semething they do not
20 receiVe; E;ch instance of "“rounding up"' is, hagz been &and
21 | continues to be an unfair =act in violation of Business end
22 | Professions Code Section 17200. The practice of "rounding up" is
23§ an unfair business practice in violation of Business and
24 | Professions Code Section 17200, et seq. , ,
25‘ WHEREFORE, Plaintiffs pray against all Defendants, and each
26 | of them, as follows: ‘ .
27 (a) For a permanent injunction enjoining said Defendants,
28

and each of them, thelr agents, servants, and employeas, and all

10
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persong acting under, in concert with or for them direc;iy‘;;
indirectly, or in any manner, for or in any way engaging in any of
the unfair business acts or practices enumerated ﬁérein:

(b) PFor restitution of all.amnunts;overpai& by Plaintiffs
and other members ©f the general public for cellular sarvice
and/or PCS as a result of the aforesaid unfair business practice:

(e) For‘inth:est from and after th; date of garvice of this
Complaint at th? legal rate; _

(d) For the appointmant of a Qecetver to receivé all sums
paid by way of restitution;

(e) For payments of Plaintiffs' reascnable attorneys! feas:

(£) For costs of asuit hersin incurred; and

(g) For such other and further reliaf as the Court may deem
propar.

8 OF ION
{(Against All Defendants For .Restituticn and Injunctive Relief
for “"Rounding-~uUp" as an Unlawful Businoss Practice Under
Business & Profaeasions Code 8S8aection 17200)

43. Plaintiffs incorporate herein by reference, as through
€ully sat forth herein, paragraphs 1 £hrough 39, inclusive, 6f
this cemplaint.,

44. Since Septembar 1, 1995 sach of the Defendant carriers
has engaged in and continues to engage in the billing practice of
“rounding up" the usage of airtimé on each wireless telephone call
to the next higher full minute for biiling purposas which
results in the customer, including plaintiffs, being billed for
time over and abova the actual usage of airtime by the customer.

Tha Defendant carrier's practice of "rounding up" results in

customers, including plaintiffs. paying for something they do not

11
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1 receive.

2 45. Each instance of each of the Defendant carrier's
3 "rounding up" a customer's airtime usage bill tég’ether with the
4 §' collection of maonies therefor is, has been and continues to be an
5 intentional and'unlawful taking of property belonging to ;nother
6| with an intentien to permanently deprivé the billed customer in
7§ each such instance of the custemer's money in the full amount of
'8 the billed airtime charges that were unlawfully rounded up.

9 46. In each such instance, while the Dafendant carriers.
10§ have, on occasion, disclosed in thelr contracts the fact that they
1} round up te the next highest minute, that disclosure is totally
12 ,inadequate and deceptive, as a means of procuring subscriﬁer
13 | consent, inasmuch as the Defendant carriers have and at all
14 | relevant times herein mantioned, continued to have the ability to
15} charge airtime to the nearest second but have faile;i to disclose
16 || that fact to ‘the subscribers.

17 47. This conduct i& the concealment of a material fact to
18 | any subseriber making a free decision to subscribe to a wireless
19 § telephones service, the contract for which includes rounding up
20 | airtime to the next highest minute,.and any such consent, without
21 | daigclosure of that fact, is vitiated by ite concealment. The
22l aaefendant carriars have also coricaaled and continue to conceal

] 23| from plaintiffe and other subscribers the ameunt of the charges

24| for airtime directly attributable to the business practice of
25| rounding up. Each such instance of réundinq up constitutas a
26 § violation of california Penal Code Section 484. Each instance of
27 ||. "younding up" haes been and continues to be an unlawful act in
28 § viclation of Business and Professions Code Section 17200, &t ged,

f . 12
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The pattern of "rounding up"™ is an unlawful practicae 1n'viola£10n~'
of Business and Professians Code Section 17200, ef geq. .

WHEREFORE, Plaintiffs pray against all Defendants, and each

*

of thew, as follows:

(a) For a permanent ihjuncticn enjoining said Defendgnts,
and each of them, their agents, servants, and employees, and all
persons acting uﬁder, in concert with or for them difectly or
indirectly, or in any manner, for or in any way engaging in any of
the unlawful business acts or practices enumerated herein;

(b) For.rastitution ef all amounts overpald by Plaintiffs
and other members of the general pﬁblic for cellular serxrvice
and/or PCS as a result of the aforesald unlawful business
practices; '

(¢} For interest from and after the date of service of this
bomplaint at the legal rate;

(d) For the appeintment of a recejiver t6 raceive all sums
paid by way of restitution:;

(e) For payments of Plaintiffs' reasonable attofneys' fees;

(£) PFor costs of suit herein incurred: and

(g) For such other and further relief as tha CAurt may deem
proper.

» Y UAE OF ON
(Against the "AirtouchY Defeandants and L.A. Cellular for
Restitution and Injunctive Relief for Billing in the LASMSA and
Against all whAirtouch®™ Datendants in all "Airtouch Markaets"
Billing "Nenconversation Airtime" Mamsuxred from w8end" to “Ena®
as an Unfair Business Practice Under Business and
Professions Code Sevtien 17200)
48. Plaintiffs incorporate herein by referance, as thbugh

fully set forth herein, paragraphs 1 through 39, inclugive, of

. this complaint.

13
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1 49. The Alirtouch Defendants are Sacramantco Valley t.!.nited

2 Partnership, fresno MSA Limited Partnership, Los Angeles SMsa

3 Limitea  Partnership, Airtouch cCellular, and Airtouch

4§ communications. For the Airtouch Defendants in ell “Alrtouch®

5 markets and L.A. Cellular in the L.A. ﬁarket (YLASHMSAY),

6| chargeable time for calls nr‘iginated by a mobile telephona bagins

7| when a‘connection is established with the carrier's facilities ana

8 F ends when the mobile telephone -din;onnect.s. In other words, time

; 91 is measured from when the customer presses the "sand“ butten until
10§ they press the "end" butten on their mobile telephone. this

11} practice of measuring usage from "send" to “end" results in usage

12’ as measured by the these Daefendant cellular t:;arrie:s being

. 13| increased by mora thanm 18 seconds on the average oall for none
L 14} conversstion sirtime before any rauriding up takes place; It is,
, 15 H for example, quite possible for a customer to be charged for 3
i 16 | winutes of mirtime on a-call where actmal converéa’cin'n time was 1
17 | minute 45 second=. Each of theze Defendant carriers would measure

181 the conversation time at 1 minute 45 secands and wmeasure an

19} addition 18 sacond on an average call for non-conversation time,

20} pbringing the usage as measured to 2 minutes and 3 seconds. As

21 | such, a customer would then be charged for 3 minutes of airtime as

22 a result of the combination of baing chargad with the non-

23 | conversation time, causing the call it.o pase the next minutes', 2

24 | miputes in this example, threshold, thereby triggering, with the

: 26 rounding-up practice, a rounding up to ﬁhe next minutes, to vit',
! 28} 3 minutes. Indeed, with average calle measturing jJust aver 2

‘ 2‘7 Ft minutes in length such o¢currences are coumon.

f' 28 '~ 50. This practice by the Defendant carriers, engaged in from

' J o
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about September 1, 1995 through the prasent and canti.mxing, of
charging customers for naon-conversation time has resulted in
subscribers, including plaintiffe, being charged and continuing to
be charged for airtime usage they have not and are. not receiving.
Each such instance of charging for non~conversation time has been
and continues to be an unfair business act in violation of
Businesa and Professions Coda Section i7200, g;.ggg‘ The practice

of charging for non-convarsaficn time 1€ an unfair buginess

L O N U e W N

Practice in vioclation of Business and Professions Code Section
10 4 17200.
11 S1. All of the defendante representad to their respective -

12 subscribers that they were being properly - charyed for sald
13 subscribers' use af airtime by presenting sald subscribars a
14 monthly bill deseribing airtime usage and the amocunt of monay
15 ) peing charged for said airtime usage. The defendants concealed
16 ffom their subscribers the fact that they were being 6Vercharged
17 | for airtime as set forth hereinabove. Plaintiffs had no knowledge
18 | of said overcharge for airtime by defendants except within the
19 last year. | .

20 52. Plaintiffs had no knowledge of the acts or practices of
21 | =aid defendants in overcharging for airtime except within the last
22 “ year, since it would have been virtually impossibkle for the
23 | plaintiffe te have discovered the fact of 'foverchargiﬁg’“ by the
24 defendants ky simply rwiawiﬁg their telephone bills.

25 WHEREFORE, Plaintiffs pray againet all Defendants, and each

26 of then, as followe:

27 {a) For a permanent injunction enjoining said Defendants,

28 || and each of them, their agents, servants, and employees, and all

15
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1 persone acting undér, in concert with or for them directly or )
2 indirectly, or in any manner, for or in any way engaging in any of
3 the unfalr business acts or practices enumeratad herein:;

4 (b) For restitution of ;11 amounts werpaid by Plaintiffs
S ana othér members of the general.public. for cellular- servica'
6 and/or 'PCS as a result of the aforesaid unfair business act or
7 practice; | '

8 (e) For interest from and after the date of service of this

3 complaint at the legal rate; '

10 (d) TFor the appointment of a receiver to receive all sunms
i paid by way of restitution;

12 (e) For payments of Plaintiffe' reasonable attorneys' feee;
13 (£) For costs of suit herein incurred; and

14 (g) For éuch other and furthar relief asg the Court may deenm
15 proper. '
16 FOUR! B oF

17 (Against "airtouch Defaendants' and L.A. Cellular for

18 Restitution and Injunctive Reliaf for Billing in the

LABMSA and Against all mairtouch Defendants in All
19 . wairtouch Markats" Billing "Nonconversation airtime4
Measured from “Send" to “YEnd" as an Unlawful Business
20 practice in Viclation of Busainess & Profespions
C:ode gactipn 172aa)
2 53. Pléintiffs incorporate hersin by reference, as though
22 fully set forth herein, paragraphs 1 through‘ 39, inelusive, of
23 this complaint. .
24 54, The "Airtouch Defendante!! ara SaEramento Valiey Limited
25 Partnership, Fresno MSA Liﬁxitad Partnership, Los Angeles SMSa
26 Limited Partnership, Alirtouch Cellular, and Airtouch
27 .Communicatjicna. For the Airtouch Defendante in- all ."airtouch"
28 markets and L.P;. Cellular‘ in the L.A. market ("IASﬁSA“):
16
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1 chargeable time for calle originated by a mobile telephaone bagi;;
21 when a connection is established with the carrier's facilities ang
31| endas wnen the mobile telephone digconnects, In othexr words, time |
4 is measured fron when the customer presges the ‘send® button until
5| they press the "enda" button on their mobile télephone. this
6 practice of measuring usage from "send" to “end" results in usage
7| as measurea by these Defendant cellular carriers being increased
8§ by more than 18 seconds on tha average call for non-converaation
9} airtime before any rounding up takés place. It is, for example,
10 J quite possible 'far a customer to be charged for 3 minutas ¢
l1 | airtime on a call where actual conversation time was 1 minute 45
-‘ 12H seconds. Each of these Defendant carriers would measure the
IL 13 | conversation time at 1 minute 45 seconds and measure ap additional
! 141 18 seconds on an average c¢all for non-conversation time at 2
15 minutes 45 seconds and maasﬁre an additional 18 seconds on an
16 | average call for non—converéation time, bringing the usage as
17 | measured to 2 minutes and 3 éeconds. As such, a custemer would
18§ then be charged for 3 minu‘ées or airtime as a result of the
19 | combination of being charged with the non-ceonversation time,
20 | pringing the usage bringing the usage as measured to 2 minutes and
21h 3 seconds. As such, & customer would then be charged for 3
22 | minutes of airtime as a result of the comhination of being charged
! 23 | with the non~conversation time, causing the cell to pass the next
24§ minutes', 2 minutes in this example, threshold, thereky
25 triggering, with the rounding-up practice, a rounding up teo the
26 “ next minutes, to wit, 3 minutes. ' Indeed, with average calls
27 maasuring. just over 2 minutes in length such occurrences are
| 28

common.

17
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$5. This practice by the Defendant carriers, engaged:ig é;;
on or about Septembar 1, 1995 through the.preéent and continuing,
of bharging customere for nén-conversation time hag regulted in
subscribers, including plaintiffs, being charged ;;d continuing to
be charged for airtime usage they have not and are not receiv-ing.
The Defendant carriar's‘practice of charging for "nonconversation
airtime" has resulted in customers, including plaintiffs, paying
foxr something the&_did not and do nét racaive. Each instance of
each aorf the Defendaxit carriar's billing of such "noncenversation
alrtime" as part of the custemer's airtime usage bill together
with ecollection thersof has been and continues to be an
Aintentional end unlawful taking of property belonging to another
without their consent with an intan‘;ion to permanently depriva the
billed  customer, in viclation of California Penal Cods Heotion
484, of the customer's monay in the amount of the airtime billed
charges th#t wexe "nonconversation airtimen, ‘

56. In aach =such insténce, the Defendant carriers have
failed to and continue to fail te disclose to the subscribers,
including the plaintiffe, in any manner reasonably calculated to
give hctﬁal ﬁotice to the customer, of the practice and the
additional amount of the charges directly attributable solely to
such ncnconversatipn airtime. Eamsch such instance of charging for
non-conversation airtime has been and is and continues to be an
unlawful act in'violation of Business and Professions Code Section
17200, et seg. the practice of charging for non-conversatien
ajirtime is an unlawful praetice in violation of Businees and
Profegsions Code Saction 17200, et seq.

57. All of the defendants represented to their respective

18
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subscribers that they were being properly charqad for .sﬁi&
subscribers' use of airtime by presenting sald subscribers a
monthly bill describing airtime usage and the amount of money
baing charged for said airtime usage. 'The defendants concealed
from their suhécribers the fact that they were being overcharged
for airtime as set forth hereinabove. Plaintiffs had no knowledge
of esaid overcharge for airtime by daefendants except within the

laet year.

0 N O WM A W N

.58. Plaintiffs had no knowledge of the acts or practices of
10 eald defendants in.overcharging'tor airtime except within the last
1 yaar, sinece it would have been virtually impossible for the
12 H plaintiffs to have discovered the fact of "overcharging" by the
13 defendants by simply reviewing their telephone bilis.

14 ' wnzixronz, Plaintiffe pray against all befendants, and each
15 of them, as followa} . .

16 (a) For & permanent injunction enjoining said Defendants,
17}“ and each of them, their agenta, servants, and employees, and all
13“ persons acting under, in concert with or for them diractly or
19 indirectly, or in any manner, for or in any way engaging in any of
20‘1 the uniawful Susiness acts or practices enumerated harein; .
2] (b) For restitution of all emounts overpaid by Plaintiffs

228 and other membérs of the general public for cellular service

; 23 ) and/or PCS as a result of the aforesaid unlawful business act or

i 24 practicea;

25 (¢) For interest from and after the date of service of this

26 { complaint at the legal rate;

27 (d) For the appointment of a receiver to receive all sums
P 28

paid by way of restitution;

is
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1 (e) For payments of Plaintiffs' reasonable attornaya"fee;;
2 (£) TFor costs of suit herein incurred; and {
3 (g) - For such other and further reli;f as theVCOurt may deem ?
41 proper. i
5 FIPTH CAUSE OF ACTION
6] (Against all "Alrtouch Defendantsh" Excaept in the LASMSA for
e ATy A
the Call Remaina Unanswered as an Unfair Businasg rraot.:la:
8 Under Business and Professiona Code Section 17200)
9 59. Plaintiffs incorporate hex:e.:'.n by reference, as though
10 fully set forth herein, paragraphs 1 through 39, inclusiva, of
11| this complaint. ‘
12 60. For the Airtou‘ch'nefex'-:dants, chargeabla time for calls
13 originated by a suhscriber‘s mobile telephone bagins when va
14 conﬁection is established with the carrier's facilitlee and ends
15 | when the mobile telephone disconnects. In other words, time is
16 | measurad frem when éhe customer pressas fhe "gend® butten until
17§ tney press the Wena" button on, their mobile telephone. The
18 Airtouch Defendants! practice of charging from "sand® to "end" for
19 | outgoing calls results in éustomers being charged for airtime
20 | which includes the time the telephone rings on 2 call that is
21 | anewered. However, except for theixr Los Angeles market, if the
22§ telephone call is n;:t answered, it is "incomplete®, and ‘the
23 | adrtouch defeﬁdants do not charge for the airtime during the tine
24| tne telgphone rings and ia’ u‘nanswergd./ This results in
25 discriminatien, bastween. callers who make a succeseful connedticn
26 and are charged for that telephone ringing airtime and callers who
27 are unsuccessful in making a connection and are not chargeq for
28 -the time the telephone rings.
20
i¢ -d
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61. Theee Airtouch Defendants have engaged in this
particular discriminatory billing practice since on or about

January 1, 1987 thro;qh the present and continue to do so.

Airtouch subscribers have besen discriminated agaihst and continue
to be discriminated against in this manner by Airtouch's éaid
practica:. The practice of the Airtouch Defendant carriers in
discrimination in the charging of subscribers for noncoavarsation

time is an unfair business practice in violation of Business and

W M N U S W N e

Prbfessions code Sactlon 17200, et geg. )

10 '62. All of the defendants represented to their raspactive
1 I subscribers that thay were being properly charged for said
12 | gubscribers' use of airtime by presenting said subscribers a
13 monthly bill describing airtime usage and the amount of money

14 being charged for said airtime usage. The defendants concealed

15 from their subscribere the fact that they were being overcharged
! 16 | for airtime as set forth hereinabove. Plaintiffs‘had. no knowledge
17 of said overcharge for airtime by defendants except within the
! - 181 1ast year. _ - A
19 63, Plaintiffs had no knowledge of the acts or practices of
20 ' said defendants in overcharging for airtime except within the last
21 year, since it would have been virtually impossible for thev.
22 plaintiffs te have discovered the fact of overcharging® by the
23 | defendante by simply reviewing their telephone bills.
24 | WHEEREFORE, Plaintiffs pray .aqainst all Defendants, and each
25 of them, as follows:

26 (a) For a permanent injunction enjoining said Defendants,

27| and each of them, their agents, servants, and employees, and all

i .8 personsg acting under, in concert with or for them diractly or

21
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: indirectly, or in any manner, for or in any way engaging in-any of \
the unfair.busingss acts or practices aenumerated herein; . )

3 (b} For restitution of all amounts overpaid by Plaintiffs

4 and other members of the general public for callular éervice

5 and/or PCS, as a result of the aforesaid unfair business act or

S practice; |

7 (6) For interest from and after the date of sérgica of this

8 Complaint at the legal rate; .

? (d) For the appointment of a feceiver to receive all sums

10 paid by way of restitution; . .

1 (e) For payaents of Plaintiffs' reamonable attorneys!. fees;

12 (£) For costs of suit herein incurred; and

13 (g) For euch other and further :eliet as the court may deen

14 propar. - |

15

16 SXIXTH CAUSE OF ACTION 4

17 (Against all “Airtouch Defaendants" EBxcept in the LASMEA for
Reatitution and Iajunctive Reliaf for Discriminatery Billing

18 in how "Incemplate Calls are Traatad for Billing the Time
tha Call Remains Unanswvered as an Unlawful Business Practice

19 Under Businaess.and Profassions Code Section 17200)

20 64. Plaintiffs incorparat§ herein by reference, as though

21 fully set :orthlherein, paragraphs 1 through 392, inclusive, of

22 | this complaint. |

23 65. For the Airtouch Defendants, charxgeable tima for calls

24 | originated by a sukecriber's mnobila talepﬁone begins when a

25 | connection is established with the carrier's facilities and ends

2¢ | when the ﬁcbilé telephone'disconnects. In other words, time is

27 | measured from when the customer presses the "send™ button until

they press tha "end" button on their mokile telephone. The

N
[+]

Airtouch Defendants' practice.of charging from "send™ to "end" for -

22
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1 outgoing calls resulte in custemers being ohargad for airt..in
i 21 wnich includes the time the telephone rings on a call that isg
3 answered. However, except for their los Angeles market, if the
4l telephone call is not anéwered, it is “incomplete", and the
| 5 Airt:ouch dérendants do not charge for the airtime during the time .
: 61 the telephone rings and is unanswered.  This results in
7 discrimination, by all the Defendant Airtouch carriers, except
8 those in the L.A. market, betwean callers who make a successful
! 9| connection and axe charged for that telephone ringing airtime and
10 c¢allers who ara unsuccaseful in naking a connaction and are not
: 11 | chawged for the time the telsphone ringe. _
* 12 66. These Airtouch defendants have angaged in this
’ 13 particular discriminatory billing practice since on or about
r} 14 January, 1987 through the present and continue to do so. Airtouch
15§ cubscribers have been discriminated against and continue to be
ie discrimninated against in this manner by Airtogch's salad pracfica.
17 | The practice of the said Airtouch Defendant carriers in
18 | Qiscriminating in the charging of subscribers for noncenversation
12 )| time is a violation of California Public Utilities code Section
20 §i 453, which prohibits such disorimination in th;a billing of public
2l | utility eervices=m. tharefore, the practice of said #Airtouch”
22 | pefendant carriers in the discrimination in how such time is
23 |l "charged is, has been and continues to be an unlawful.business
24 practice in violation of Business and Professions Code Sect:ibn
25 17200, et sea. '
26 67. ALl of the defendants represented to their respective
27 || subscribers that they were being properly charged for said
28 subscrikers' uge of airtime by . presenting sald subsceribers a
23
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monthly kill describing airtime usage and the amount of ‘maney
being charggd for said airtime usage. .The defendants cancealed
from their subscribers the fact that they were being overcharged
for ajrtime as set forth hereinabove. FPlaintiffs had no knowledge
of said overéhhrge for airtime by defendants axcept within the
lapt year.

€8. Plaintiffs had no knoﬁledqa of ihe agts or practlicaes of
sald datendants in overcharging for airtime except within the last
year, since it would have bean virtually inpossible for the
plaintiffs to have discovered tha fact of "evercharging" by the
defendants by simply reviewing their telephone bille.

WHEREFORE, Plajintiffs pray against all Defendants, and each
of them, as follows: .

(a) For a permanent injunction‘enjaininq said Defendants,
and each of them, their agenté, servants, and employees, and all
persans acting under, in concert with or for them directly or
indirectly, or in any manner, fof_or in any way angaging in any of
the unlawful or unfair business acts or practices enumserated
herein; ) _

(b) For restituiion of all amounts overpaid by Plaintiffs
and other mombars of the genaral public for cellular service
and/or BCS as a result of the aferesaid unlawful business act or
practice; |

(c) For interest from and after the date of service of this

Complaint at the legal rate;

(e) Feor paymants of Plaintiffe’ reasonable attorneys' feas:,

24

(d) For the appointment of a receiver to receive all suns
paid by way of restitution: -
* o
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. (£f) For costs of suit herein incurred: and
2 (g) For such cther and further relief as the Court may deem
3 proper. . »
4
5 SEVENTH CAUAE OF ACTION
6 (Against vaAirtouch DateAndanta" and L.A. Csllular for Reatitution
u ‘n.nd Injunotive Relief for overcharging Customers in the LABMBA
7 for "Incomplete Calls"™ as an Unlawful Businoss Practice
Under Business and Professions Code Saction 17200)
8 69, Plaintiffs incorporate herein by referanca; as though
S fully set forth herein, paragraphe 1 through 3%, Ainclusive, of
104 this complaint.
1 70. In or about January, 1987, the "Airtouch" Defendants in
12 the LASMSA and L.A. Cellular filed tariffs with the California
13 Public Utilities commission for the LASMSA to charge one-half of
14 the normal usage rate foxr "incomplete calls", that is, calls that
15 are unanswvered or receive @ busy signal for all éubscribers
16 including those on “bucket plans", which tariffs were in effect
17 until en or about August 19, 1995, Iﬁ vioclation of their
18 respective tariffs filed with the Public Utlilities Cowmission
19 {(hereinatfter the "PUC"), the Airtouch Defendants and L.A. Cellular
20 both incorrectly charged for incomplete calls to thelr subacri‘.bers
21 | on "bucket plans". the tariffs filed by the Airtouch Defendants
2 and L.a. Cellular with the PUC set forth the chargeés that the
23 carriers charged until on ox about August 31, 1995, Subscribers
24 to airtime plans‘t_hat included in their monthly chaxrge a package
25 of minutes ("bucket plans"), including Plaintiff Gordon, were
26 charged a full minute for "incomplste calls™ contrary te the
27 tariffs filed with the PUC and effective until on or about August
£ 31, 1995 which required such subscribers to be charged enly for
25

i 8 s BEGL O cesmsrzemr—s 109 NISQIAYO IHLs=-HdE0: 718661 ¥ “3nY.




:52PM (60:23) on _ Line 10 4OALSTON WORKSRV2 printed 40AT  1AS92F95 on 08/04/1998 05:55PM * pg 27/33
788 14:39 FAX 415 20. 741 FB&B 20TH FLK. @5027 9

one-half of one minute for such Y“incompleta calls®. These
Airtouch Defendants and L.A. Cellular yiolated Public Utilities
Code Section 2886(h), which permits cellular carxriere to charge
only up ta 50% of their normal charges for incomplate calls by
charging subscribers, including Plaintiff Gordon, a whole minute
for all incomplete calls.

71. FPurthermore, in sach such instance, the Defendant

carrieras have failed to and continue to fail to disclose to tha

w 0o N OO N A W e

" pubscribers, in'any wanner zreasonakly calculated to give actual

[
[ ]

notice to the subscriber, of the practice and the additional

[
b

amount of the chargas directly attributable te the overcharging

ot
n

for any incomplete calls. Bach such instance of charging cne

-
w

whole minute for any incomplete call was and continues to be an

Pod
r S

unlawful act in viclation of Eusiness and Prafessions Code Saction

[
at

17200. The pattern of charging subscribers one whole minute for

—
1]

any incomplete call was and continues te be an unlawful business

-t
~

practice in violation of Business and Professions Code Section

3l
oo

17200.

[
9

72. All of the defendants represented te¢ their respective

n
(=

subscribers that they werae being properly chargaed for said

n
e

subscribers' use of airtime by presenting said subscribers a

N
N

monthly bill describing airtime usage and the amount of money

n
W

being éharged for said airtime usage. The defendants concealed
from thelr subscribers the rfact that they wera baing overcharged
for airtime as set forth hereinabova, Plaintiffs had no knowledge
of said overcharge for airtime by defendants except within the
last year. |

73. Plaintiffs had no knowledge of the acts or practices of

26
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said defendants in overcharging for airtime excapt within the last
year, since it would have been virtually impossible for the
plaintiffs to have discovered the fact of "overcharging" by the
dafendants py simply reviewing their ﬁelephone biila.

wnznsrdnz, Plaintiffs pray aqainst all Defendanta, and aeach
of them, as follows: '

(a) For a permanent injunction enjoining said Defendants,
and each of them, their agenta, servants, and employaas, and all
persons acting under, in concert with or for them directly or
indirectly, or in any manner, for or in any waf engaging in any of
the unlawful business acts or practices ehumerated harein;

(b) For restitution of all amounts overpaid by Plaintiffs
and other members of the general public for cellular eservice
and/or PC3, as a rasult of the aforesaid unlawful business act or
practica; -

(c) For interest from and after the date of service of this
Complaint at the legal rate;

(d) Por the appeointmant of a receivef to racelve all sume
paid by way of restitution;

{e) For payments of Plaintiffs' reasonable attorneys' feer;

(f) For ocosts of sult herein incurred; and

(g) For such other and further rgliaf as the Court may deem

proper.

EIGHTH CAUSE OPF ACTION .

{Against all Dafandants Zor Restitution and Injunctive Relief
for charging for “"Lag Time* as an Unlawful Business Practice
Under Business and Professions Code Saction 17200)
74. Plaintiffs incorporate herein by reference, as though

fully set forth herein, paragraphs 1 through 39, inclusive, of

27
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! this complaint. ' |
2 75. Subscribers for cellular and PCS, inecluding Plaintitfs,
3 ;re charged for Ylag time"™ on calls sq' that = call which
4 terminates .less than 1 full minute continues to .be charged into -
1 the next minute due to softwara/hardware issues at the carrier's
6 facilities. Callers are unable to identify this practice and/cr
7 system problen unless they make an addition call immediataly after
8 disconnecting the firat call and subsegquently receive a bill for
9 overlapping calls.- befendant.é and each of them were awaz;e that
10 spftwaze and hardwara imsues result in customers béing charged for
11 "lag time". Notwithstanding this fact, the Dafendants have and
12 continue to concaal these issues from t:haiz; customnars, including
13 Plaintiffs, and have continued the praptic:e cof charging them 'fpr
14 “lag time", Dafendants hg.ve engaged in this practice frem on or
15 about Janumary of 1987. Each instance of each of the Defendant
IGH carrier's billing ‘of such "lagtime" as part of a customer’s
17 girtime usage b;Lll together with collection thereof has been and
18 gontinyes to be an intentional and unlawful taking of property
194 belonging to the subscribers with an intention to permanently
20 deprive the billed¢ customer of said property, in violation of
21 California Penal Code Hection 484. This practice of knowingly
22 overcharging customers is an unlawful business practica. Each
23 instance of overcharging for "lag time" "is an unlawful act in _
24 violation of Business and Professions Code _Sectien 17200, et geq.
25 The practice of knowingly overcharging customers for “"lag time” ias
26 an unlawful business practice in violation of Buainess and
:: Professions Code Section 17200, et geg. Fach such act has

resulted and continnes to result in subscribers, including

28
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1 plaintiffs, being overcharged for sezvice.
2 76. All of the defendants represénted to their resgpactive
¥ subscribers that they were being propaerly charged for eaid
4 subs;:ribers' use of airtime ﬁy presenting eaid’ subscribers a
_ SH monthly bill describing ajirtime usaga and the amount of money
& beling r;harqed for a_aid airtime uysage. The defendants concealed
7 from their subscribers the fact that they were being ovaercharged
8 for airtime as set forth hereinabove. Plaintiffc had no knowledga
4 of said ovarcharge for airtime by defendants except within the
10 last year.
1 77. Plaintiffe had no knowledge of the acts or practices of
12 sald defaendants in overcharglng for airtime except within the last
13 year, since it would have been virtually impossible for the
14 plaintiffs to have discovered the fact of Yovercharging® by the
15 dafendants by simply reviewing theaeir telephone bills.
16 WHEREYORE, Plaintiffs pray againet all Defendants, and esach
17 of them, as follows: '
18 (a) For & permanent injunction enjeoining sald Defendants,
19 and each of them, thair agents, servants, and emplayees, and all
20 persons acting under, in concert with or for them directly or
21 indirectly, or in any manneyr, for or in any way engaging in any of
22 the unlawful business acts. or practices enunexated herein;
23 (b) For restitution of all amounts overpaid by Plaintifrfs
241 ana other members of the general public ‘far cellular saxvice
25 and/or PCS, as a result of the aforesaid unlaw‘ful businesg act or
26 practice; .
27 (¢) For interast from and aff:er the date of service of this
28 Complaint at the lagal rate; '
29
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(d) Por the appeintment of a receiver to receive all sums
paid by way of restitution; | .

('e) For paymente of Plaintiffs' reasonable at'.térneys" faes;

(f) For coasts of éuit herein incurred; and )

(g) For such cther and further relief as the Court may deemn

proper.

N :\ OF
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(Against all Defendants for Restitution and injunotive Relief
for Charging for "Iag Time" as an Unfair Business Practice

10 Under Buainess arnd Professions Code Saction 17200)

11 78. Plaintiffe incorporate herein by reference, as though -

12 | f£ully set forth herein, paragraphs 1 through 33, inclusive, of

13 | this complaint, '

14 79. Subscribers for cellular and PCS, including Plaintiffs,

15 are charged for "lag time" on calle so that a call which

terminates after less than 1 full minute continues to be charged

16

17 || into the next minute due to software/hardware issues at the
18 carxier's facilities. Defendants and each of them were aware that
19 said sgoftware and hardware issuvas result iIin cusptomers being

20 || overcharged for "lag time". Notwithstanding this fact, the
21 Daefendants have concezled and continue te conceal these billing
22 | issues f£rom 'tﬁeir cugtomers and have continued the practice of
‘23| overcharging tham for "lag timev. |

24 - 80. Defendants have engaged in this practice fionz on eor
28 about January of 1987, This practice of knowingly overcharging a
26 || customers is an unfair business practice. ' Each instance of .
27 overcharging for lag time is an unfair act in wviplation of |
28 | Business and Profe=aions Code Section 17200, -et seg. The practice

of knowingly ovaercharging customerc for lag time is an unfair

30
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! business practice in violation of Business and Professions Code

2 Saction 17200, et geq, Each such act haé raasulted in and

3 continues to .result in subscribars, including Plaintiffs, being

4 overchazfged for sar'Vice. . ) . i

5 81. All of the defendants represented to their respective

5 subscribers that they were béing prcpérly charged for said .

7 subscribers' use of airtime by presenting saiag subscribers a

:“ monthly bill describing alrtime usage and the amount of monay -
being charged for said airtime usage. The defendants concealed

10. from their subscribers the fact that they were being overcharged

11. for alrtiwe as set forth hereinabove. Plaintiffs had no knowledges

12 of saild overcharge for airtime by def’end'ants excaept within the

13 last yeaar. ' |

14 82. Plaintiffs had ne knowladge of .the acts or practices of

15 sald defendants in overcharging for airtime except within the last

16 '

year, since it would hava been virtually impeossible for the

7 plaintiffe to have discovered the fact of "overcharging" by the

18 defendanté by simply reviewing their talephone biils. .

19 WHEREFORE, Plaintiffs pray against all Defaendants, and each
20 of them, as follows: o

21H " (a) For a permanent injunction enjoining said Dafendants,
22 and each of them, their agents, gervantsg, and employeas, and all
23 persons acting under, in concert with or for them directly or
24 indirectly, or in any manner, for or in any way ‘engaging"in any of
25 I the unfair businass acts or practices enumerated herein;

2 (b) For restitution of all amounts overpaid by Plaintiffs
z and other members of the general public for cellular saxvice
28

h and/or PCs, as a result of the aforesaid unfair business act or

31
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' ‘practica; .
2 (c) For interest from and aftar the date of service of this
g Complaint at the legal ratg:
4 (d) For the appointment of a raceiver to Feceive all sums
5 raid by way of restitution; .
(e) For payments of Plaintiffs' reascnable attorneys' fees;
: (£) For costs of sult hersin incurred: and |
8 {(g) For such other and further relist as the Court may deem
g proper.
10§ paTED: Juiy 27, 1998 ' FRANKLIN & FRANRLIN
11
12
13 Py DAVID PRANKLIN
24 torneys for Plaintifts
15'H
16
17
i8
19 h
20
21
2z §
23
24
25
26
27
28
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IN THE CIRCUIT COURT OF THE TWENTIETH JUDICIAL CIRCUIT IN AND FOR
LEE COUNTY, FLORIDA

CIVIL Acn%g‘)
CYNTHIA L. COY, On Her Behalf RECEIVEY
And On Behalf Of All Others 0150
Similarly Situated, . .
Loure 4- GIEE
Plaintiff, . Fe
T ot
vs. Case No.: f-_:,f“
GTE WIRELESS INCORPORATED, 8- 4961¢c4 é’i
23
Defendants. G o o=
/ o >

-

e AL
PLAINTIFF’S CLASS ACTION PETITION AND DEMAND FOR JURY TRIAL

Plaintiff, CYNTHIA L. COY, on and behalf of herself and all others similarly
situated, for their Class Action Petition states as follows:

NATURE OF ACTION

1. In order to induce cellular customers to use its cellular service, Defcr.ldam:. .

GTE WIRELESS INCORPORATED, uses deceptive, fraudulent and/or—misleading
contracts. These practices arc designed to conceal the billing practices of imposing
| “roaming™ fees and charging for incoming calls when the “send™ button is not used.

These billing practices result in millions of dollars of overcharges by GTE WIRELESS
INCORPORATED.

2. This class action is brought on behalf of all cellular subscribers of GTE

WIRELESS INCOPORATED cellular scrvices throughout the United States.
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3. Plaintiff sccks, on bebalf of herself and all others similarly situated,
injunctive and monetary relicf, including: (&) an order enjoining defendant from engaging
in the deceptive practices complained of hereirg (b) restitution; and (¢) compcﬁsatow
damages in the amount of the difference between the amounts charged by GTE

WIRELESS INCORPORATED for cellular service and the amount Plaintiff and class

members would have been charged for actual usage; and (d) rescission or reformation.
The deceptive practices and contract breaches complained of herein are of a universal

nature and equally affect all members of the plaintiff class.

THE PARTIES

4.  Plaintiff CYNTHIA .. COY, is  citizen of Lee County, Florida, and isa

GTE WIRELESS INCORPORATED subscriber for cellular services.

5. GTE WIRELESS INCORPORATED provides cellular communication
goods and services to subscribers in the state of Florida and has Agents and
representatives conducting business on a substantial and regular basis in several states,

including the State of Florida.

6. ‘GTE WIRELESS INCORPORATED is a corporation licensed to do

business in the State of Florida and was doing business in Lee County, Florida.
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7. Plaintiff at all times relevant herein was a subscriber of GTE WIRELESS
INCORPORATED for cellular services and was damaged by the deceptive, misleading

and fraudulent practices alleged herein.

CLASS ACTION ALLEGATIONS

8. Plaintiff brings this action as a class action against GTE WIRELESS
INCORPORATED, under the Florida Rules of Civil Procedure, individually and on
behalf of a class consisting of all persons and entities located throughout: the United
States who have been billed for incoming calls when the “send” button was not used and

have paid “roaming™ fees to GTE WIRELESS INCORPORATED.

9. Plaintiff is a member of the class and she will fairly and adequately assert
and protect the interests of the class. The interest of the Plaintiff is coincident with, and

not antagonistic to, those of other members of the class.

10.  The members of the class arc so numerous that joinder of all members is
impracticable. Plaintiff believes that there are thousands of members of the class whose
identities can casily be ascertained by the records and files of GTE WIRELESS
INCORPORATED. Plaintiff does not anticipate any difficuitics in the management of

the action as a class action.
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Common questions of law and fact predominate over any questions

affecting only individual members of the class. Common questions include, inték alia, the

following:

Whether GTE WIRELESS INCORPORATED charges for calls
received by the cellular phones of the Plaintiff and the members of
the class when the “send™ button is not used and imposes
“roaming™ fees;

Whether contractual documents and other. materials used by GTE
WIRELESS INCORPORATED misrepresented or omitted

material facts;

Whether GTE WIRELESS INCORPORATED acted willfully,

recklessly, or with gross negligence in imposing “roaming™ fees
and charging for incoming calls wheu the “send” button is not used
as alleged herein; .

Whether GTE WIRELESS INCORPORATED violated various

Federal consumer fraud acts; and
The nature and extent of damages and other remedies to which the

conduct of GTE WIRELESS INCORPORATED entitles Plaintiff
and Class members.
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122 GTE WIRELESS INCORPORATED has acted or refused to act on
grounds generally applicable to the class, thereby making appropriate final injynctive and
declaratory relief with respect to the class as a whole.

13.  This is an action for damages that exceeds Fifteen Thousand and 00/100
{$15,000.00) Dollars.

14. A class action is syperior to, other available methods for the fair and
cfficient prosecution of this action. The certification of a class would allow Ilitigation of
claims that, in view of the expense of the litigation, may be “insufficient in amount to

support individual actions.

15.  Accordingly, Plaintiff brings this action on behalf of himself and all
members of the subclasses defined as follows: '

a All persons and eatitics located in the United States who have been
charged for incoming calis when the “send” button was not used;
and

b. All persons and entities located in the United States who have been
charged “roaming” fecs.

The above sub-class is collectively referred hercinafter to as “class members.”
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COMMON FACTUAL ALLEGATIONS

16.  Celiular phone service employs a technology of mobile radio
communication-based portable cellular phones and a computer-coordinated network of

radio transceivers located in cell sites throughout a given coverage arca. Each cell site
contains a radio transmitter, which serves a portion of the total coverage arca. When a
subscriber places a call from his or her cellular phone, the systera locates the cellular
phone, establishes a connection through the nearest cell site to the telephone network and
transfers that connection to other cell sites as the cellular phone moves through the area

served by the system.

17.  GTE WIRELESS INCORPORATED provides cellular service in many

markets throughout the United States.

18.  Paragraph 28 of the Customer Service Agreement (hereinafter referred to
as the “Agreement™) which GTE WIRELESS JNCORPORATED catered into with

Plaintiff states that it is the “Entire Agreement”.

19. Under the Agreement, the Service Billing is defined in Section 7 as
follows:

7. Unless otherwise specified, ccllular telephone calls are

billed in one minute increments, and fractions of minutes are

rounded up to the next full minute, If Customer has sclected a rate
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plan with “Tncluded Minutes,” those Included Minutes will cither
be applied to the home coverage airtime used in the carhe_s} part of
cach monthl;' billing cycle, or applicd within a specific rate period,
at Cartier's discretion. Any unused “Included Minutes” remaining
at the end of any monthly Billing Period will neither be carried
forward nor credited against the next moath’s Billing Period. Calls
arc billed from the time Customer presses the “Send” key on the
cellular telephone, whether Cﬁstamer is placing the call in the
Customer” horne coverage area or roaming. Customer will not be
charged for unanswered calls, unless Customer places a cellular
telephone call to & nuraber that rings unanswered or signals busy
for sixty (60) seconds, regardless of whether a connection is made.
Customer may be charged for busy or unanswered calls when

roaming on another carrier’s network. .

20. Under the Agreement, Defendant GTE WIRELESS INCORPORATED is
not allowed to charge the Plaintiff or the class members for time in connection with calls

received by the subscriber’s cellular phone when the “send” button is not pushed.

21.  Under the Agreement, Defendant GTE WIRELESS INCORPORATED is
not allowed to charge the Plaintiff or the class members “roaming” fees.



22,  As a result of this deceptive, fraudulent and misleading practice, GTE
WIRELESS INCORPORATED has received millions of dollars in unlawful overcharges

paid by Plaintiff and Class members.
COUNTI
(Breach of Contract)

For her first cause of action against GTE WIRELESS INCORPORATED,

Plaintiff states:

23.  Plintiff realleges each aliegation contained in paragraphs 1-22 above as if
fully set forth hergin.

24. Defendant has contracted with Plaintiff and Class members for cellular

services.

25.  Paragraph 28 of the Agrecment states:

28. Entire Agreement: The terms and conditions set
forth in this agreement represent the entire agreement between the
partics with respect to service, and this agreement supersedes any
prior or contemporancous representations of sales representatives
or other personnel of carrier whether oral or written. No change to

the terms or conditions of this agreement has been authorized, and



