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Attorneys for Plaintiffs .

SUPERIOR COURT OF THE STATE OF eAL:rFORNIA

FOR '1'RE COUNTY OF SACRAMENTO

I

CASE No. 98·ASO:lS~1

COHPLAJ:WT FOR
Rl:S'1':I'rtJ~:CO)f AND
XNJt7NCTXVE RELXEP'

(404) T;~5_~S\\Cl..KP. RUSSal

7/31 ..'98 12~Z7:32 t-50 . 19 ~ ,

(71.4) 366-9797

- .........e

l"RANJtL%Jr ~ l'1UUt«LDI
J. Da~14 Franklin, Bar No. 041659
1055 Torrey Pines ~Qad, S~lte 201
La Jolla, California 92037
Telephone: (619) 454-9006/Facs1m11e:
LA" OFJ'Xe!:S OJ!' )dIII!llO)tt 1l; I'BllR%(J)lO
Anthony A. Ferrigno, Bar No. OG1~04

233 Avenida la cuesta
San Clemente, ca11forn'ia 92672
Telephone: (114) 366-9700/P~o.~ile:

1mI~a i LAW
Jama~ Whitm$r, Bsq., Bar No. 063187
539 Green St~eet

P.O. Box 1704
Ga~hesville, GA 30503 .
Telaphone: (404) 534-25~1/PaoBimi~e:

SUSANNE BALL and Vl:RG:tNI:A GORDON, )
)

. Plaintiffs, )
v. )

)
C'l'E MOBILNET OF CALIFORN.IA )
L1MITEP PARTNERSHIP, a liMited )
partnership; GTE KOBILNET OF )
SANTA BAUARA Lna'l'~D l?ARTNERSHIP, )
a 1:imited. partnenhip; 01'E )

.MOBILNET, INC., a foreign Qorpor- )
a tj.on; BAY AREA CBLLtJI."AR TELEPHONE ) .
COMPANY, a qeneral partnership; )
SU,UfAS CELI.t1LAR TELEPHONE COHPAN¥ )
a 9'$fteral p8.%tnership; C~GAL )
CELIAJI..AR COMMUNICATIONS )
CORPORATION, a corporat1an; NAPA )
CELLULAR TELEPHONE COIfPANY, a )
qeneral partnerships SACRAMENTO )
CELLULAR TELEPHONE COMPANY, a )
general partnership; REDDING )
CELLULAR PARTNERSHIP, a qeneral )
p~rtnership ~ FRESNO CELIiULAlt TELE- )
PaONE COMPANY, 4 general partner- )
ship; VBN'1't1RA CELLULAR TSUl:PHONE )
COMPANY, a ge~eral partnership; )
LOS ANGeLES CELLt7LAR. TSLEPHONE )
COKPAN~, a qeneral partnQrship; )
A'1'&'l' WIRELESS SERVJ:CES, tNC., a )
toreiqn corpora'tioni SACRAMEN'!'O )
VALLEY LIMI'1'Jl:D PAR'!'NBRSHIP, a· )

.. 1 imited pa~nership; FRESNO MSA )

I·,

1

2

'3

4

5

6

7

8

9

10

11

./ 12

~\~\ "'If
,~-;J

O~~ 14'
~.r::

1.~~ 15c:;>

16

17

18

! 19

20

21

22

23

24

25

26

27

2S

l
ft "," , • 1'1 ,.



.A592F95 on 08/04/1998 05 :.55PM * Pg 3/33
~003

Defendan1:s.

LIKI~En ~AR~~ERSHXP# a l~ited )
partne.rsbip1 LOS ANGELES SMSA )
LnaTEl) PAR!l"NERSHIP, a limi'ted )
part:nerehlp: AIRTOUCH· CELLU1.AR, a )
Cal.l~crni. eorpora't.ion: A:tM.'OUCH )
COJIMON'XCATICNS, :tNe., a ca11forni.a )
Qorporai:ion 1 nAlCERSFIli:LD CEl"t."t,lLAR )
TELEPHONE COMPANY, a general )
partnership, BELLSOO1'H CELLUIAR, )
1Il foreiqn corporation, BELISOO'J!H )
CORPO!tAIJ."1:0N, a ~oreign c::orporat1on,). ~~.
COX COMKtJN:J:CATl:CNS :PCB LnaTED 1 /' {'fr/'
PAR'.eNDSHIP # a lim!ted pa.rtne~sh1p,) /f'~
snnrr PeS, a corporation, ~AC'X":IC'" 'J7
DEt..t. KOBXL:B SDVI(!ES, a cal.1foxnia )
cOX'poration: and DaBS 1 through )
50, inClusive, .)

)
)

---------------)

•

Plai~tiffs allege as follows:

10 RUTX'I
1.. Defendant GTE Mobl1net of' california Limitecl partnership

is a limited partnership, doing b~sinees in Ca~iforn1a, and is

contt'oiled. by G'l'E MO:bilnet, Inc., with 11:s principal place of

business in San Francisco, California •

. 2. Defendant GTE Mob1l.ne~ of Santa Sar:qara LiJnited:

PartnerShip is a limited partnership, doing busin~ss in

California, and is controlled by GTE Hob1lne't, Ine. I with its

principal place of bQ6ines$ in san~a Barbara, ealif~rnia.

3. OetenClant ~!t'E Mobilnet, Inc. is a foreign corpora.tion,

doing business in california.

4. Defenaant Bay Ar6a Cellular Telephone company is a

general partnership, do:izx.r bUlI!&iness in CaJ.ifornia, and. is

can~rolleQ by A~'T Wireless Services, InQ. and AirtouOh cellular

and Airtouch COllmlunications, Inc., and its principal place of

business is in san Francisco, California.
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3

5 ~ Defendant Se.1.inas cellula:r Telephone ~O'mpany is a

qeneral partnership, doing business in Oalifornia" and is

controlled by AT&T Wire1ess Servic::es, Xnc., and. its pr!nc:1pal

4 place of business is in Salinas, califo~nia. ,

Pe~endant cagal Cellular CODmunications Corporation 1s

a cO):'po~ation, doing business in Ca11forn:La, and is cont.rolled bY

,AT&T Wireless services" Ine.

partnership, doing bU8ines~ in O&lifornia, and is controlled by

AT&T Wirele~$ Se.~ices, -Inc., and its pr1ncipa~ place ot: business:

is in Napa, Ca11fornia.
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. "

Defendant Napa cellular Telephone company ~s a general

Defendant stookton Cellular Tel.ephonc CODlpany is a

13 qene~al partne~sh1p,. doing business in ca11fornla, and is

14 controlled by AT&T Wireless Services, Inc.. and its principal

15 place or ~us1n~ss is in Stockton, california.

16 9. Defendant Sacra~ent¢ C~llular Telephone Company is a

17 general partn~rship, doing' business in california. and is

18 controlled by A'l'&T Wirelesa services, Ino.. and its principal

19 place of busineas is in Sacramento,· Califor.nia.

20 10. Defend.nt Redding Ce~lular PartnerShip is a qeneral

21 partn~ship, doing business, in california, and is controlled by

22 ,AT&T Wireless servioes, Ine., and its principal pl.ace of business

23 is in Reddinq, California.

controlled tly AT&T wirelBGs services, I.ne. I antl its principal

place of bu~ines~ is in Fre$no, cali~orn1a.

12. DefenClant Ventura Cellular Telephone CODlpany is a

Defendant Fresno .cellular· Telephone company is a

i

ll'
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general partnerShip, doing' business in Cal.ifornia, and. 1.s
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a g-enaral pCIl:'1:n~.h1p, cloinq waines. in caJ.ifornia, and is

controlled by AT&T Wireles8 Servlees, InQ., and its principal ,_

place ot busineGB is in Santa Barbara, cal1foz:nia.

general. partnerShip, doing busiheBs in california, and is

C!ont~olleQ ~y AT&T Wireless. Sexvioee, !:nc::.,·. and. i tc pril'\cipal

plaee of busines~ is in ven~ura, cal.ifornia.

(hereinatter rererred to as PL.A. Cellu1a~-) is a general

partnership, .doin9' business i%\ california, and 18 ,!,hol1y owne4 by

A'r&T wireless Services, rnc. and. BellSouth Cellular, and its

prinoipal place of business is in Las Angeles; Cali~ornia.

15. . Defendant A'l'&-<r Wireless services, :Inc. is a foreiqn

limited partnership, do~n9 business in California, whese qene~al

partner 1s AirtoUeh CellUlar, and its principal p~ace or business

is in xrv1ne, calitorn1a.

19. Defendant:: Ai.rtouch Cellu1ar is a ca.litornia corporation,

authorized t~ do business in California, and doing busines$ in

Defendant Los An9s1es Cellular Telephone Co~p~ny

Defend~t sa~ta ~arbara cellular Telep~one company is

Defendant LoB Anqeles SMSA Li'mlted PaX'tn~ship is a

13.

14.

18.

corporation, Qoi09 Qusine~$ in eallforni~.

16.' Defendant Sacramento Valley Limited Partnership is &

l~lted partnership, doing business in ca11fornia, whOde qeneral

partner is Airtaueh ce~l~lar, and its p~lncip~l place of business

is in Sacramento, California 4

17. Defendant Fresno MBA Llmit~d Partne~sbip i~ a ~imited

paz:tnersh1p, doing tn.Isi~es6 in california, Whose c;eneral partne~

is Alrtoucb cellular, and its principal place of Rusin.SS 1s in

Fresno, Callfo~nia.
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Their true names and. capacities are

E££L"ON ~ ..........-a_••~,.....dnOH~ H3S01~Va 3Hl~~V99: IluS661 "1 '~n~~

California, and its principal place of bu,&iness is. in l.rvine,

Ca1itornia~

27. Defendant Does 1 through 50, inc::1U5iv~, arc sued herein

20 • De~end.ant A1rtouch col!tlllun1ca.tions i Inc•• is iii. California

corporation, autbor1~ed to do ~u~1ness in calif~rnia, and doing

business in california, and its pr~ncipa~ plaoe of business is in

san Fra~cisco, california.

21. Defendant Bakersfield C~llular Telephone Co~any is a

general partnership, doing business 1n california, and controlled

~y BellSouth Ce11ular.

~2. Defandant BellSouth Cellular is a fore~qn corpora~ion,

doinq businass in california.

23. Defandant BellSQuth CorpoX'ation is a foreign

corporation, doing business in california.

24. Defendant cox communications PCS Limited Partnership is

a limited partnership, do1n<;r bus~nees in California in the

personal comJnWlieationa service bus!nesa, with -its principal pla.oe

of business in San Die90, California.

25. Defend.ant Sp~int pes is a corporation, doi.n9 business in

California, and doing business in the persC?nal. communications

service businesp, vith its principal plaoe of busin$QS in San

Diego, California.

26. Defendant Pacific &e11 MOQ1le Services is a CA1ifornia

corporation, authorized to 40 bu&1ness ~n calirornia, and doin9

business in "the personal c::ollUllunicat1on6 seJ:Vice business in

california, with its principal place of l:lusines~ in san Francisco,

under fict.itious names.
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Plaintiffs a~8 infor.me~.
and. be~1eve and thereon al1etJe ~ha~ each of the f1ctitious~ynallled

unknown to plain~i~~a. When ~he1r t~e na~es and capaci~ies a~e

ascertainac1, plain~iff will amend this complaint. by U1sertinq

their true names and capacities herein.

aafenc1ants is responQ1ble in sOllIe llaanneX' for the occurrences

herein alleqed, and that injUry t.o consumers of cellular telephone

service or personal communica~ions service as herein al1eqed. were

proximately caused by such 08fendan~s.

glDML MYGJ\'1':tOlfI

28. Tbe Defendants anc! each of theDl are prov1.aers or owners

of provide~s of wireless communice.tion services variously knmm as

cellulU telephone service (hlilreinafter r'eferred to as ·cellul:ar")

and persona1 communications service (hereinafter referred to as

"peS").

29. In each 'metropolitan. st.atis~iaa1 area in california

there are two facilities based cell~lar carriers licensed by the

Federal Communications Commission (here1na~ter referred to as the

It FCC't) to provide cellular 't::elephone service. There are two or

more pes service providers in each metropolitan statistioa~area

..- ................---__iiiii-l:ii..iij·...i-.-.-iiii~..........--,-_._-_.--,.----_...._-
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20 in California. The cellular serv.1ce providerlil !lnd 'the PCS
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providers are hereinafter referred to as "carriers"

30. All of; the carrier Defendants are author1.zed carriers of

cellular telephone service ,or ~ersonal c~n1catlons ~ervice in

the state of California. The non-carrier Defendants named in t~e·

complaint exercise control over the activities o~ certain of the

carrier De~endants.

31. cellular and pes systems pe~1t two-way communication

bQtween a mobile telephone -and radio transceivers which are

6
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11\1=.0 the l.and based teJ.ecamaunica.tlon& systG1D. by

switching equipment.

32. PCS and cellular carriers offer a variety of pricing

p~ans fo~ sarviQe. Some plans have a .fixes charge for ~onthly

access .. coupled with a cbarqe per minute for air time. other

plans provide l!l package of minutes included in the monthly charqe.

usaqe is cha~CiiJed on a "peX' .inute basis" for any a~rtime Which

Q:Kceea.s the nUmber of :ra.1nutes in the packaqa. Plans which incl.UQe

a. packagoe of minut:es ~e called "bucket plans···.

33. For.any years, it has been possible for a carrier ~o

bill airtillle in frat:!tions of l!l minui:.e~ doVll to tbe nQarest seccncl.

NotWithstanding this ability, all of the D.f.nQan~ carriar6 have

chosen to charge customers for time they do not. use by rOlat1ding up

usage to 1;he neax-Etst higher lIlinute., or the nearest :lO-second

interval.

34". In 1993, cong-reslI a%llended the Federal c:01Q1\\unic:ations Act

as it related to commercia.l mobi1e radio services. One o~ ~he

:~

purposes of this amendment ~as to allow competition to establish
, .

rates that would be charged for commercial mo~ile radio se~iees

in tbQ united Stat.es in~ludin9 california. one of the etreets of

this amendment. was to eliminate t:he regulat.ion of rates of

c02UmerClial JlIobile. %'11dio carriers by 'the various sta'l:es of the

Onited states, including Califo~ia. In implementin9 th~s intent

of Conqress, t.he FCC has eleoted to forebear the ~egula~ion of

r~tes for mobile communications including eellula~ and PCS"rates.

~b. ~co 4ea14e4 OD 7e~ruazy 3, 1§1~, tb.~ it would Bot ~a§Ul.t.

the ra~.s or providers of .tco_ert:lial ra4io ••rv.teeal." After

Section 332 of the Federal Communicat1on~Act was &mended in 1.993,

7
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the FCC o~ced a hearing "in the Matt~r of Imp~ementaticn of .
t

Sections 3(N)II and 332 Of. the CommuniQations Ae~, GN Docket No.

93-252. ft .On February 3, 1~94f the pee issues its· Second ~§port.
and Order. ~n this Order, the Fce 4.~exmin.4 that i~ vas the

i8~ent o~ eo~gre•• to a110v eo~e~ition to .s~~lish »rices vitb

6 rGspt'ot to IIcolllllleretal Ilo~ile ra4.10 lJoJ:Vlc...... As. X'~nlt:,. the

7 1'CC (Ie~ezaJ.~e4 it wcn&14 Dot. regulate tit. rates of' prov14er. at

8 "coma.rcial .aMte radio ••rr:l.oes". At ao toi.. haa 'the PC!O

9 ree;tU~ra4 1UlJ" cellular ClanteZ'8 or pes o&rr~a~1I U rile "their r."'.

10 with the FCO or any ot:ber radara1 age.e71 nOr Were .uClh oarriers

11 requlre4 ~o ~i1.. any ~at..8 wi.th 1:he JWCC p=Lozo ~o tla. ell&CJbulllt of'

12 the UlGndmeD't 'to Sect:,iolL 332 (a) (3) (AJ •

13 35. The aaen4ment. to section a32(c) (3) (A) of the Federal

14 Co=mualc.t1Qus 1~t 408S not axpress1y pr...pt th. Bu.iDe.. AD4

15 Prof•••ions Oo4e Section 1720D throuqh 11201 (the UD~air

16 cOllpet.itloJl 1.....) .. There is no confl1ct between the sche~e of

17 hands-off fe<Jeral retJl.ll.ation and the enforc::en\en~ ot: 1;11e Cal.i1'!ornia

·18 unfair eompetition 121.". The u.nfair competi'Cion ilav promotes

.i

19 competition and fair business practices, not regulation.

20 Congress' purpose -to foster compet:Ltion .s.n' the provision of

21 co~ercial ~bile radio services 1s consistent with and promoted

22 by the en~orceaant of the unfair compe~itlon law.

23 36. Buaine$& and P~otesslons Code section 17200 in relevant

24 part d6fines unfair competition a5 Many :Lawful, unfair or

25 fraudul.ent. bU9in.e~s aot or·pract.i~e and unfair, deceptive, 'untrue

26 or misleading' advertising and any ao1; pi:'ohibit by chapte!:' 1

27 (ccln1ILencinq \lith Section 1.7500) of Part 3 of the Division 7 of the

28 Business and Profes~1ons Code. h

8
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ooncealed t:hat they were incorrectly billinq sUbsQribers for

ai:rtiae When they vere aware that subscribers were beinq billed

cOlElplaint. Unless the court restrains saicl defend.ants, plaintif.fs

will ge forced to institute a ~lt1plicity of suits to obtain

rQstitutiQ~ and obtain orders to restrain ana permanently enjoin

t:hese practices.

39. PlaintiffS were ignorant of their causes of action

stated in this complaint reqarding roundin9" up, charging for non

conversation t~e and overchArging to~ incomplete calis.

Plaintiffs only recently disc,?vered within the last. yeax', the

Defendants fraud~entlY

. ... ott' .0 ..
.. -..,__ ":'_IIUJ I ••21(4iiw:i:tM .-~.... ~ ...._ lie' ••- ... ",

existence of their causes o'f action..

37. The unfair and/or ~n1awfu1 and/or trauQulent

acts or p:raoticEls all.e9"ed in this cOlnplaint. cons't.itute unfa~r

competition within ~he meaning of Dusiness and Professions Code

Section 17200 1 ~ ~ P~aint1~f$ are entitled· to SQQk relief

under the Unfair competition Law pursuant -to Business ana

Professions Code 17204 on behalf of th~s:elves or on ):;)ehalf of the

qeneral 1?ublic.

38. Plaintitf~ ancl the public at. larc;re have no adEII;uate

re2lledy at l.aw for the 1nj\U'ies ouz~Qntly beinq suffll!l:red. or \lhich

will result in the future trom th~ continued wrongful conduot

inclu41nq ~e un£air ana/o~ unlawful business practices of -the

defendants as set fo~th in each of the causes of act~on in this

incorrectly.

40. .The De~endants fraudulehtly concealed the Plaintiffs'

cause of action statea in this complaint reqarain9 1n~Qrrectly

bi.lling for "'la9 ti.Jl1e". Plaintiffs tiere ignorant of this ca:use of

action and only recent1y diseov~red, within the past year, the

I. -
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1 exist.ence of this cause of action regard1n9. "l.ac;timetr and

2 aver1app1ng eauae. D&fendan~8 rraUdulently condealed that they

3 were incorrectly billing subscribers for such a1rt~e at a t~e

4 when they were fUlly a",are that s:ubscribers were being bille~

5

6

incorrectly.

7 '(A9alA8~ &11 D.~.D4aDta ~or a••ti~ut10D «DC %D,uaative aolie~

tor Itlloun4ing Up" as &tl 'O'Dfair INtd..xa••• JtraCltlee U'D4er
8 Bu.iD••• .-4 Pro~e••ioa. Coda S.O~lOD 17200)

9 41. Plaintiffe inoorporate herein by reference, as though

10 fully set. fo;w:th here1n, pa;r:agraphs 1. 'through 39, inel'us!v6, of

11 this complaint.

12 4:a. Sinao september 1, 1995, each o~ the dQtenc!ant carriers

13 has engaged in and continues to engaqe in tha billinq practice of

14 "rounding up" the usage ot. airtime on each w1reless telephone call

15 to the next higher full minute for billing purposes Which iesults

16 in the customer, inclu~inq plaintiffs, being billed for time over

17 ana above the actual usage of airtime by the customer. The

18 Defendant carrier f s practice of "rounding up" results in

19 eusto11lers, including plaint:.iffs. paying ,for aom.ethinC] they 40 not

20 raceive. Each instance of urounding' up" is, ha.s been and

21 continues to be an unfair act in ~ violation .of Business e'nd

22 Profe5lsicns Code Section 17200. The practice of "rounding' up" is

23 an unfair business practice in violation of Business and

24 Profess1ons Cede'Section 1~200, ~~.

25 ~oaz, Plaintiffs pray against all Defendants, and each

26 of them, as follows:

27 (Q) For a permanent lnjunetion enjQinin~ said Defendants,

28 and. each of them, their &g-ents, se~ants, and employees, and a~l

10
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1

2

3

4

5

6

7

...._,..-. '.•.· -- iii,-_.._......~,.. ....
personS acting under, in concert with or i:o:

indirectly, or in any ~anner, for or in any way enqaginq in any of

1:he. unfair businelils acts or praet:1cQs en\Dllerat.ec1 he reiJ:1·:

(b) ~or restitution of all ,~ounes.overpaidby Plainti~~s

~nd other lIlembers o~ the 9'eneral public for cel~ular service

and/or pes as a result of the aforeaai4 unfa1~ ~~sineSB pra~ice:

(Q) For interest f:r:cJm al\~ after the date of gCilrvice of this

8 Complaint at the legal rate,

9 Cd) For the appoin~ent ot a receiver to receive all SQms

10 paid by way of restitution1

11

12

13

14

15

16

17

18

(e) For paymentB of Plaintiffs' reapcmable a:ttorneyst feaG~

(f) For costs of suit herein incurred; and

(q) For 'su(:h other and further relia:f as the Court may deem

pJ:oper.

SIOOID CAUSE OF aCW%ON

<aqa1hst All DetendaD~B vor.Restitution an4 xnjuna~iYD ae1ief
~o:: uRounding-up" as an Unlav~u.1 8U8111.0.. »raGt1c8 Uza4er

Business , P~Of8ssion. Code Seotion ~720Q)

43. Plaintiffs incorporate herein by reference, as ~OU9h

19 fully I3Qt forth herein, para9'raphs 1 throu9'h 39, inQlusive, of

20 'this cOlRplaint.

·21 44. since september 1, 1995 each of the Defendant carriers

22 has enqaqed in and continues to en9a~e in the billing practic~ of

23 'lroundinq up" t:he usaqe of airtime on each wireless telephone ea1·1

24 to the next hiqher full lUinute for bll-ling' purposes Which

25

26

27

28

II .d

re6~ts in the custom«r, includinq plai~tiffs•. being ~111ed ~or

time over and abovQ the actual usaqe of a1rtime ~y the ~stame••

The Defend.ant car~ier··s practice of hroundinq up" results in

customers, includinq plaintiffs. paying' tor smnething they do not

1.1.

EEgL·otL~_.·_ ............_.._. !ln_.....·7iiiiii1dnOH~ N3S0lAVO 3HliIMiWVa9: tll8661 '1' 'in~
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45. . Each instance of each qf 'the Defendant ca~ier's

nrounCling' up" a custome.r's airtime usage bill toqe'ther with the

collection of ll10nies therefor is, has been and continues to be an

1n~entional and unlaWful takinq of property belonging to another

with an inten~i~n ~o per.mane~tly deprive the billed customer in

each such Ins~ance of the cus~omer's aoftey in the tul~ ••oun~ of

the billed. a1rl;i.De charges ~t were unlawfUl.J.y' roUnded. up.

46. In each such. instanoe, While the Defend.ant carX'iers.

havsl on occasion, diselosed.1n their cQntracts the fact that they

round up to ~e next hi9hes~ ~inu~e, tha~ di~c~osu~e is totally

.inadequate and CSec'lptive, as a means of procuring S\1l)SlCT'iber

·consent, inasmUCh as the Defend.ant carriers have and at al~

relevant times herein wentioned, oDntinued to have the ability to

charge ai~ime to the nearest second but have failed to disclose

that fact to 'the sUbsc~ibers.

47. This conduct is the concealment of a mater1a1. fact to

any subscriber ~a~inq a free decision to subscribe to a wireless

telephone service, the contract f~r which inelu~eG ~o~d1nq .up

a1.rtl1lfte· to the next h1qhest minute, .and any such eonsent, without

dieclosure of that.' fact., is vitia'ted by its caJ:1oealment. The

defendant oar~iers have aLso coricea~ed and continua to conceal

from plaint1~fG and othQr subscribers the ~Qunt ot the charqes

for airtiDl.e direct~y attr1butable to. the business practics ot

roundinq up. Bach such instance of roundin9 up const1tutliiS a

violation of california Penal Code Section 484. EaCh instanoe of

nroundinq up" has been and continues 'to be an unlawfUl aot in

violation of Busin~ss and PrOfessions Code Section 172-00, .e!.~

12
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1
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5

6

7

8

9

10

11

12

.13

14

1:5

16

17

18

19

20

21

22

23

24

25

26

27

28

~~ 1 -_.........., .......__.....__..... _

The pattern of "roundin9 up" is an UXl1.a,..~u1. p1:'.o~lQ. in v~o1.ation

or Bus~ness and Professions Code Section 17200, §t~

WHEREFORE, Plaintiffs prQY against all Defena~nts, And each

of thQtI1, as fol-lows:

(a) For a permanent 1Ojunction enjoining said Defendants,

and each of the~, their aqents, servants, ana employees, and all

persona acting' und.er, in coneert ~ith or for tJ1QZIl direot1.y or

indirectly, or in any manner, for or ~n any way enqagin9 in any of

the unlawful ~usiness aots O~ p~act~ces enumerated here~;

(b). For restitution of all ~mounts overp~1d by p1.aint1ffs

and othe~ lUelIlbers of the general public for cellu.J.ar service

and/or pes as a result of the at'ore.said un1.awful. bUsiness

practiCgB~

(e) For intere.st from and aftel: the dat.e of service of this

complaint at the legal rate;

Cd) For the appointment o~ a receiver to receive all sums

paid by way of restitutioni

(e) For payments of illaintiffs' reasonable attorneyS' feelil;

(f) For costa of suit herein incurred: and

(9) For such other ana furthet: relief as the court ma.y deelll

p~ope~.

mX1U) PAUgH OF Aq'1'I:ON

(1lg"ainst t.be "Airt.oucb" DefeD4ants 1LDl! L.A. Cel1\1J.ar for
Restitution and ~~jUftctlve Re11ef for Bi~11Dq in tbe LASHSA a~a

Ag'ainst all "AirttJuch" PGfenrlQt:.s ~b a11 ·'a.irlouoll KarJl:..~.··

B:i.11inq ''J(oD"Dva:csaioion Jdz:i:imel ' Kall8ured ~:com ""Sf!n4'1 ~o "Bn""
as aD un~al~ Bu.ineS8 Praoi:lce under Buslbes5 aD4

P~fession. c:04e sedtlon 17200)

48. P~a1nt1ffs incorporate herein by reference, as though

fUl1.y set forth herein, paragraphs 1 ~rouqh 39, inclusive, of

this complabl't.

13
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49. ~e A1rtouah Oefendants are Sacra~ento

Partnership, Fresno NSA Limited Partnership, Los An'1eles SHSA

'L~ited Partnersb~p, Airtouch cellular, and Airtou~

canununic::atlona.
.

Por the A1rtouch Defendants in all rlA1rtouc::h"

'marketa ancl L.A. Ce11ul.ar in the L .. A. market ("LASMSAU),

cha:-ge..ble t;.lme for ca11.s ori9inatecl by a mobi1.e i:e1.aphone bag-ins

when a oonnection 1$ establ1.ahed .ith the carricar' 5 facilities and
, .

ends when the Jaobile telephone ·eli.connects. In othe~ worQs, thne

ia ~easured trom wh~n the csu.to:aler: pressell the ".Qnd" button until

th.ey press the Itend." but:;~on on their mobila te:Lephone. this

prac::t:lce of measurin9' usage from "send" 'to "end" results in usage

as measured hy the these Defendant cellular carriers being

increased by aoro than 18 8ecoh4s OD the ~?eragB 0&1.1 for DaDM

collvG2:satio:D ainia6 before any rounding up t:akes, place. It il1,

for examp1e, quite pos$ible for a customer to be char~ed for 3.
~1nu~es o~ airtime on a-call whe~e act~al oonversation ti~e was 1

. l'l'inute 45 seconds. Each of the~e .Defendant carriers 'frIoul.d measure

the conversation time at 1 minute 45 ",econCls and measu.re an

addition 18 eecond on an average call for non-conversation time,

bringing ~e usage as .easured to 2 minutes and 3 seconds. As

such, a C:UlStomer woU1ci then be ch~rqed for 3 minutes of airtime as

a result of tbe cOBinat,ion of bQ1nq oharqed wit:h the. non

conversation ti~e, caus~ng ~e call to paas the next ~inutes', 2

minutes in ~is. example, threshold, thereby triggering. with the

:round~-up practice, a :round.ing up t.o the next 2Ilinut.es, to wit,

Indeed, vith average calls measuring just over l

·_·-.-__CI

minutes in length such occurrencea are c~on.

50. This practice by the Defe.ndant ca.~ri.ere, engaged in from.

r.r.Q/·ONI~•••_.._a"''''~'''~Zb••",j~·.'-.-.:••-dnOM~ N3S0lAVO 3Hlirii.~V69; Ili866l ·v 'in~
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1

2

3

4

5

~

7

_____-_. _ _. u"'_. ow ..._;-i,i·..·rf_~

about September, 1, 1995 through the present and c~n~~~~n9. ~f
dha:rgoing customers for nQn-cc:tnversa~ion time has resul:ted i.n

subscribers, ineluding plain~iffs, bain;, charged and continuing- to

be charged for airtime usage they have not and are not receivinq.

Each such instance of cmargin9 for non-conversation time. has been

and continues to be an u.nfair bus1ness act in v101elotion of

Business and Professions COde Section 17200, n A!Ut:. The praetiee

8 of charq1.nq for non-eonvljjlrsa'tion time 1. an unfair DQsiness

9

10

11

12

praQtice in violation of Businesa and Professions Code section

17200.

51. All of tbe defendants representad to ~eir respective

subsdr1.bers that they were being' prope;rly' oharged fOr said

13 ~ubscr1bers I use of airtime b}" t:'resen't.inq aaicl subscribers a

14 'lftotlthly bill ciesc:ribinq airt1Ja.e usage and the amount. of money

15 beinq charged'for said airtime usaqe. The defendants concealed

16 from their subscribers the fact ~hat they were being overcharged

17 for ai:rt1me as set forth hereinabove. Plaintiffs had no 'knOWledge

18

19

20

of said overcharq~ for airtime by derendants except. within the

last yea.r.

52. Plaint.iffs had no'know~ed~e of the act.$ or practices of

21 said defendants in overobarqinq tor airt.!'rlie except wit-hin the lasot
, ,

plaintiff$ to haVe discovered t.he fact of "overcharg'ing tl by the

defendants Dy simply rBView~nq their t.elephone ~illB.

WKBaBFORE,P1aint.iffs pray against al1 O~fendants. and eaoh

of them, as folloWS:

(a) For a pernanent injunction enjoining said Defendants,

and each of them, t.he!r aqents, servants, and employees, and all

22

23

24

25

26

27

28

. year, slnc~ it would have been virtually 1Jnposslble for the

---9l·

1.5
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per~ons acting under, in concert with or

indirectly, or in any lllanner, for or tn any~ enga,glnC) in any of

the un:fair business acts or pract.i~s enl:QllQratQc1 p,erein:

(b) For restitution of all a~ounts overpald ~y Plainti~fs

ana other JIl~~rs of the general p'-tblic for cel-lu],ar· service.

and/or 'PCB as a result of the aforesaid un~~ir business act or

p~act1ce;

(d) For interest from and a.£ter· the date of service of this

Compla1n~ at the legal rate~

(d) For ~e appointment ot a receiver to reee~ve all sums

paid by way of'restitution,

(e) For payments of Plaintiffs' reasonable atto:r:neys I fees;

(t) For costs of suit herein incurred: and

(9') For such other and further re1iet as the Court. llUly deem

proper.

.onD CRam OJ' NUXOH

(Ag'ailult: "a,i.rtCtuob nofen4lUl1:s,i an4 L.A. ce11\lJ.ar tor
aest:it:ution and xnj~~~~v* .eliar £o~ ail~i~~ ~D ~~.

LJUnlSA aDI! AljJai".t all ltA.irtoucsh DefeBclaIlt:. 1~ al1
"Aiz::t.OUdb Karkat... Dl1.11Dg" ".oDconver.ation JU.rt.illlo"

M.asure4 .~I:'QJD ,eBencS-' '1:.0 "Zn4" .a aD Unlawful B\UiJ!.Il."S
~ractic. in viol.tion o~ Businoss • profeS91oDs

Code 8eo1:1on 172QO) .

S!. Plaintiffs 1noorporate herein by reference, as though

fully sot forth herein, paraqrapns 1 through 39, lnoluslve, of

this cOIllplaint.

54. The trAirtouch Oefenc1a.nts~' are Sacra,lIleni:o valley LiJllited

partnership, Fresno !'tSA Limited Partnership, Los 1Lnge~es SHSA

Limit~ Partnership, Airt:.ouoh cellular, and Airtouch

,ColllJllunioationa. For the Airtouch Defendants in al~ ."A1.rtouchlt

markets and L.A.. Cellular in t.he L.A. lI1arkGt ("tASKS'"") ,

11'r! E£9l'ON. _
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common.

this

As such, a customer would then be charged for 3

2 minutes in this example,· threshold, tbereby

Each o~ these Defendant carriers would IllsasU17e the

J slilconds •

they press the "end" button on their mobile telephone.

secondoE!.

triqgerin~, ~1th the roundinq-Up practice, a roundih9 up to the

next ninut.es, to lIlit, J minutes. ' Ind.e,ed, with ~veraqe calle:t

measuring, just over 2 minutes in leng1:h such oceurrences are

conversation ti~e at 1 m1nute '45 seconds ana measure an additional

18 seconds on an average call for non-conversa.tion time at l.

minutes 45 seconds and measure an addition2l,l 18 seeonds on an

aver~ge call for non-conversation t,11'll.e, brj,nqinq th,liJ usac:Te as

measured to 2 ainutes an~ 3 Secohd.s. As euch, a c~stomer would

then be charged. for 3 minutes or airtime as a result of 'l::he

combination of }:)einq charged. with the non-conversation tilDe,

bringing, the usage bringing the usage as measured to 2 ~in~tes and

charge~ble t1me for ca11c ori9inate~ by a ~ob11e te1ephane besin&

when a connection 1& esta.bl.lshed with the carrier· S fac:il.ities and

ends When the ~obile telephone disconneots. In other words, ti~e

is measured from when the customer press'cas the I send" button unti~

minutes of airtime as a result of the combination ot being charged

with the non-converBation ti~e, caus1ng the c~l1 to p~ss the next

practice of Jl\e.asuringr usaqe f:roUl"senCl" to "en<1" reSUlts in usaqe

as =easure4 by these.Defendant gellular carriers beinq increased

by .O~$ ~haD 18 B8~on4s oD the avera9* call fo~ Don-GoDver.a~lo~

airtime before any rounding up takes place. It is, for example,

quite poseible for e. custcnner 1:0 be charqed for :3 minutes f

airtiD8 on a ca11 Where actual convers.~ion time was 1 minute 45

_____""""_'IfIIl_..__II"!'IlI:Ia-_··ii··.A:!i-i~.·'Nf••iiii•••
_ ~l¥t 4'M'"-'-'~ -- ••
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55. 'rhis practioe by the Defend.ant carrierG, eT\CJ8.geCl. .Son frCi. .

on or about Septetllbar 1, 1995 throuqh tbe present ana. continuing,

of cbarq1n~ customer~ for non-convers.~ion ~ime has resulted in.
subscribers, 1ncl\1d~ng plaint:.iffs, being ·charqed and continuing' 1:0

be charged for airti~e usage ~hey have noe ana are not raceiving.

'1'he Defendant carrier's prllci:1ce of charg:i.nq for nnonconve~sati.on

airtime" has resulted in· c:us'tOlUers, including plainti:ffs, paying

for acme~inq they. did not and do not receive. Bach instance o~

each of the Defendani: carr~er's billinq of Buch "nonconve~sation

a:b:t:ime" as part ot the cus1:oxner's airt1me usaqe bill t:.Q;,at.her

with ec11ec1:ion thereof has been an4 continues to be an

inteneional and unlawful takinq of prope~y belon~1ng to another

w1thr::tut their consent with an intention to permanentJ.y deprive "the

b~lled.oustomer, in viola~ion of 041i~crnia Penal Co4e Seotion

48., of the customer's money ~~ the amount of the ~i~t1~$ billed

ebarqes that were "nonconvena'tion airt.1men •

56. J:n each such instanoe, 'the Defendant carriers have

railed to and continue to fail ~o a~sclose to the sUbscribers,

inclu41nq the plaintiffs, in any Danner reasonably calcUlated to

qive 'actual notice to the ~stQ1ller, of 1:11e practice and the

additional amount of the Cbarges direat1y attributable solely to

such nonconversl!ltion air't!ne. Eaoh such ins1:ance of chat"9ing fo~

non-conversation airtime bas been and is and continuas to be an

unlawf'ul act. in Violation of Business and Professions Code sec::tlon

1.7200, ~ ~ the pract.ice of chQrqing- for non-conve:r:sa-tion

aireime i,., an ualavful" practico in violation of BUllin~c§ and

Professions Code section 17200, at seq.

57. A1l of the defendants representea to their re$pective

18
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1

2

3

4

5

sUbsc:r,u;)ers that: they were beinq proptU-J..Y cha~9e.c:l tOl:

subscribers I use of airtime by present:.i1'19 sa.id subscribers a.

monthly bill desc:ri]:)ing. airtime usaqe and the 8.1l\ount ot llloney

being charged for Gaid airtime usage. ~e de~endants concealed

from their $ubseribers the fact that they w~re being avercbarqed

. 6 for airtime as set torth hereinabove. Pla:Lntif'fs had no knowledg'e

7 of sai~ overcharqe for airtime by defsndant~ except within the

8 last year4

9 .58. Plaintiffs had no knowledge of the acts or pre.ct1ce.s of

10 said defendat1ts in overcha~in9' tor airt13ne exoept wii=hin ~e laat

11 year, s:1noe it wouJ.c1 have been v1rtua.~ly ilnpossi.bJ.e for the

12

13

14

15

16

plaintiffs to' have discovered. -the fact of t'overehal:'qinq" by the

de~endan~s by si~ply reviewing their telephone bills9

WHKRBrORE, PlaintiffS pray a9ai~t all Defendants, and each

of them, as follows;

(a) For a perDan~ht injunction enjoining said Defendants,

17 and eadh of them, 'their aqents, servants, and. employees, and all

18 pe~aon5 actinq under, in concert with OJ:' for then diractly 0:1':

19 indirectly, or in any manner, for or in any way en9aqing in. any of

20 the unlawful bu~iness aots or practioes enumerated herein;

21

22

23

24

25

26

27

28

I
.,,'----·...."'0 l •

<b> For restitution of all amounts overpaid by Plaintiffs

a.nd other 1Dem1:)~rs of the general· pUblic:: ~or cellular serv1ce

and/or PCS as a re5ult of the aroresaid unlawful business act or

pract:ioal

(e) For interest from and after the date of service of this

Complaint at the laqal rata:

Cd) For the appointment of a receiver to receive all sums

paid byway of restitutiont
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discrim1nation, between.cal~erswho make a auccessful conneeeion

an4 are charged for i:.hat. 1:elephono rinqing' airtime a.nd callers \tho

are unsuccessful in makinq a conneotion and are not charged for

the tiMe the telephone rings.

This resul.ts in

....\..~ ••••••• :oIt •

the telephone rings and is' unanswe~ed.

(e) For paymen:t::s of Pla1.ntiffs' reaeD",abl.$ a't:tOJ:'l\Clya'

(f) For costs of suit herein incu~red~ and

(9) For such other and further relief as the Court may deem

proper.

they PX'QSS the flencl" but.ton on. their lnobile telephone. The

Airtoueh Defendants 1 practice of ,charqing frOln "send" to "end" for

outgoinq calls resu1ts in CNstOlDers be.i",q char-qed for ,aiz:time

Which inoJ.udes the time the telephone rings on a call that is

anewe~ed. HDwever. exeept %or their'Los Angeles .arke~, if the

telephone call is not answered. it is "incomplete", and the

Airt.ouch d.efendants 40 not. charge for t:he airtime c:iuring the t!ll\a'

:r~ ca.uSW 0, Mn'::t0ll

CA.,aill.t al1 "Alrt.oueh 'De~8ltldUlts" EXoept. iD t;lIe LASJlSa. ~or
Restitutio" aIl4 XJljuftctlv8 "1ier ~or Oi8C1rildllat.ozoy B111111q
in bow ·XD~lete" calls are ~r.at.4 fo~ 8il11D9 tha Time
the Call a..atDs Daanswere4 a. aD ODf.t~ BU8~n88s PraCltice

UD4.r Bu.iaess aDd P~o~•••ion. code .eattoD 17200)

59. Pl.aintiffs incorpo%'ata herein by reference, as 'thou.gh

fUlly set forth herein. paraq~aphs 1 through 39# inclusive. of

this cODplai.rlt..

60. For the Airtou~'Defendaft~s, cbargeable ~imG fo~ c~~1s

or:lqinated by a subscriber· s mobi1.e te~ephone b,u1ins When a

connection is established with the carrier's taci~~tles and ends

when the mobile telephone .disconnects. Zn other words, time is

measured f:rOlll when t:.hQ eustomer presses the "sendou button until

1
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Ai~ouch sUbscribere have been discriminated e~aibst and co~tinue

to be d!scr.1mirulted against in this ma;nner 'by AirtoQch' D said

particular discriminat.Qry b1111ng practice since on or about

January 1, 1.987 thro~i1h the present. and. continue tQ do so.. .

1

2

3

4

5

6

61.

practice:.

These AirtouQb Defendants have engaqed in ~1G

'1'he practice. or the J\.1rtouch Defendant. carriers in

7 discriminat.ion 1n the charg-1nq o~ subscriber. tor nonc:ronven:la~ion

8 time is an unfair business practice in viOlation of Business and

9 P~ofessions code Section 17200, gt~

10 '62. All of the defendant.s ~epresented to their reGpeo~ive

11 subscribers thai:. thGy were )).;:ing prope%"ly eha~(jl4 foX" said

12 subscribers' use of a1rt1me ~y presenting said su}:)scribers a

1;3 JUonth~Y bill d.escribing airt.1.me usage and the amount or :money

14 bein9 charged for said airtime usage. The defendants concea~ed

15 from ~heir subscriber~ th$ faot that they were being overcharged

16 foX" airtime as set forth hereinabove. Plaintiffs had no knowledqe

17 of sa.id overcharge for: airtime by defendants except within the

18 last: year.

19 63. Pla1nt1f~s bad no ~owledqe of the acts or practices ot

20 said defendants in overcharging' for airti1ll6 except wit.hin the last

21 YCl8r I sinoe it woUld have been virtually impossible for the

22 p1a1nt1ffs to have discovered the faot of t1overcbarginC1" by the

23 defendants by simply reviewing thei~ telephone Q111s.

24 WBaREFORE, Plaintiffs pr~y against all Uefendants, and each

25 of th~, as follows:

26

27

28

(a) For a permanent injunction enjoln1ng said Defendants,

and each of them, their agents, servants, anQ employees, and all

per~ons acting under, in concert with Dr for them directly or

2~
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pX'oper •.
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1 Ind!xeo~ly, or in any manner, for or in any way enq~9i~ ~~.any ~~. \
2 l

~he unfa~r.busin~ss ac~s or practices enumerated herein)
3

(b) For res~itu~ion of all amoun~a o~e~ai. by plaintiffs
4 and other lllQlbers of the g-eneral pub1.ic tor c:elll:llar service
5 and/or pes, as a result of ~e aforesaid ~nfair busihess act or

6 J;:IX'act.ic:e;

7 ee) For interest from &hd after the date of service ot this
8 Complaint at ~he legal rate,
9

(d) For the appointment of a ~eceiver to receive all sums
10

paid by way of reetitutioni
11 (e) For payments ot Plaintiffs I . reascnabl.e attorneys: '. fees;

12
(f) For costs of s,ui't hereih incurred; and

13
(9') For such other and furt:her relief as the court Jllay deem

14

15

16

17

18

19

20

21

22

23

S:rftlI CAVSI or aCTIO.

(~~a.i.JU&t .11 "Ai:rt:ouob DerBJ:L4ants" BzC!ep~ ill tbe ~SKSA tor
Rest1~utlo~ ~nd ~bjUDC!tive ae1~Qr roX' ~!scri.ift.tor7 B111inq

ira hOW."XDcomp1ei:* Calls are T-.r:eat:.a4 tor Bil1iD9' toile T111l,e
th. Call Remaias UDaD8Were4 as an Unlawful BU.ines8 practice

Un4e~ aUSinG88.ana professions eo4e Sec~loD 17200)

64. Pla1n~lffs incorporate herein by reference, as thouqh

fully set forth herein, paraqraphs 1 t:hrougb 39, inclusive, of

this c::otnplaint.

65. For the Airto'Uch Defendants I chargeable tillle., %or calls

24 oriqinated by a subsc:!riber' I; lUo}:lila t.elephone beqins wben a

25 conneQtion is established with the carrier's fac11itiee and ends

26 when the ~obile t.QlephonQ disoonnects. In other words t ti~e is

27 m.easured rrom when the cust,Qmar presses the "send- button until

28 they press the " e ndll button on 'their mobile telephone. The

Airtouch Defendants I pract.ice .of charging from "send" to "end" for

22
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This ~esults in

These Aireouch 4Qren~ants have Qngaged in this66.

outgoing' ca~la results in eustomers bein«; cbargGd for

whioh includes the tllGe the telephone rings on a ea1.1 that is

answered. However, except for their Los Anqeles market, if the

t:.elepbone call is not al1swered, it is ·'.ineolllp':Lete", and the

Airtouch defend~nts ao not charge fer the airt~e.during the time

the t:.elephcne rings ana is unanswere4.

discrimination, ~ all the Defendant Ai~ouch carriers, except

those in the L.A. marke~, patwean callers ~o make a successfUl

connection and ax-e c:ha~ged. for that telephone ringing ai.rtime and

eallers who are unsuccaSsful in making Q oonnection and are not

cb.~qed for the time the telephone ring'S.

1

2

3

4

5

6

7

8

9

10

11

12

,--------.......-......--,-----~~-- .......--_ii

13 part:iQular c:liscX"iminatory billitl9 practice sJ.nce on 0;- about

14 January I 1987 through the present and continue to do so. Airtouch

15 sUbscribers have been discrilDinated. aqainst and continue t.o be

16 cUsc:riminated ag-ainst in this manner ):)y Airtouch' G said p);'actice.

17 The practice of the said Airtouch Defendant carriers in

18 disorilllinat.inq in the chargihq .of subscribers for nonconversation

19 time is a Violation of California Public Utilities code Section

20 . 45:3, which prohibits Buch ciiscr1m1nati.on iIl the billing of public

21

22

23

24

25

26

the~Qfore. the praotice of said "Airtouoh"

Defendant carriers in the discrimination in how such time is

charged is, has been and continues to be an unlawful· business

practice in violation of Business and Professions Code Section

17200. g ~

67. Allot the defendants represented to their respective

27 subscribers that they were being properly charged for said

28 subr;;c::ribers' usa or airtime by. present:ing said. subscribers a

23

,;. ~:.. '- , . :- .... . n·
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1

2

3

A

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

2~

23

24

25

26

27

28

being charqed ror said Birt~e usaqe. .The defendants cancealed

from their sUbsoribers the fact that tbey were being overcharged

ro:" .1E"1::i.e as set ~orth heE"einabove. Plainti1;~s hac! no know~ecige

of said overcharge for ai~time by defen4an~s axeept. ~ithin the

last:. year.

68. P~aintitr. had no knowlGt4qe of the aQ~S or practicGs of

sa.id defen4ants in overCha.%"'itlnq ror airtime except Within 1:he last

year, since it would. have been virtually imposBi.b18 ~or the

plaintirfs to have cliseovered 'the. fact of novercharCJ~nCJ" by the

defendants by sLmply reviewing their ta18phone bills.

lnIImBFORB, Plaint1tfs pra.y against: a11 Defenclan't;s" anel each

of t:hem, as follCNS:

(a) For a permanent lnjunc~ion enjoining said Defendants,

and each of them, their agents, se~~ts, and employee$, an~ all

persons aeting un4er, in conoert with or for them direct.ly ~r

indirectly, or in any manner, tor or in any way angaqing in any af

the unlawful. or unfair business acts or praotices enWllerai:aci

herein;

(b) For restitution of all amounts overpaid by Plaintiffs

and ot.her nuambcars of the g'enara.l public for cellular service

and/or PeS as a result of ~e aforesaid unlawful business' act o~

prac::tice;

ee) Fc~ int.erest from and after the d~te'of service of ~is

complaint at the legal rate;

(c) For the appoin~nt of a receiver to receive all suma

paid by way of restitution:

(e) For payments ot: Plaint,1ffs' reasonable attorneys' fees;

24
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In violation of theiruntil on or about August 19" 1995.

S£VEITH CAOaI 0' ACTIQK

(~9'..iDlIt:: "Airtouch Defendantll" and L.A.. Cellular ~O:' Rt!lllt:i'tnt:ioll
and IzajUDOtiv8 Relief %or ove~cbA~1Ag CU8~••~. iB 'the LASMSA

. Eor "l:llc~let. OaJ.18" &. 1m Vzal...ful INlliDe•• P~.o~ice

UD4e~ ausin.s. aBa f~ot•••iolls 004e Sectioll 17200)

69. P~~in~i~~B inco~orate herein by referQftce, as ~hcuqh

fUl.ly set forth hergin, para~raphs 1. ~hrou9h 39, 1nelus1ve, of

this Qomp~a1nt.

70. In or about January, 1.987, t.he '·Air1:ouch" Defendants in

the LASMSA and L.A. Cellular filed tariffs with the California

Pub~ic Utilities commission for ~he LASMSA to charge one-halr o~

the norma.~ usaqe rate for fllndompleto call1S''~ that is, calls that

are Wlanswered or receive a bu~y signal for all subsoribers

includ.ing 'Chose on "bucket plans", whieh tar1ff$ wer$ in effect

(f) Por costs of suit herein incurred; and

(q) For sUch other and ~urther re1.ie~ as 'the Court may deem

proper.

respective tariffs filed with the Public utilities COlm'lliss1.Qn

(hereinatter the "puett), the Airtouch Derendants and L.A. Cellular

bat.h incorrectly charqe.d for incomplete calls to their sub$Cr~bers

on "bucke~ plans". the tariffs filed by the Airtouch Defendants

and L.a. cellular with the puc set forth the charqes ~at .the

oarriers charged until'on or about August 31, 1995. Subscribers

to airtime plans that includ$d in their monthly charqe a package

of minutes ("bucket p1.ana"), including Plaintj"ff Gordon, were

charged a full minute for If incomplete ca.lls" contrary 'to the

tariffs filea with the PUC.~nd e~tective until on or about August

J1., 1.995 whioh required such subscribers ~a be charqed only for

20
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whole minute for ahY ihcomple~e call 'was and ,continues to ~e an

un1av~u1 act in violation of Business and Professions code Sect.ion

17200. The pattern of charging SUbscribers ~ne whole minute tor

any inc~plete oall was and CQntinues to be an un1.~Ul business

p~aetice in violat~on of Business and ProressiQns Code Sec:tion

carriers have ~ailed ~o and continue to fail to disclose to the

subscribers, in 'any .~er ~eaeonably calculated to ~ive actual

notice to the Subscriber, of the practice and the additional

amo~t of the ch.rgeS d1rectly attributable to the overeharginq

These

Eaoh suoh instance of charging one

FurtherJl\ore, in each such 1ns~ee, t:he Defendant71.

one-halt of one m.J..nute for such. uincomp:Le1:.e calls".

Airtouch Defendants and L.A. Cellular Y101~tAQ lYPlic Utilities

Code section 288&(bl, which p&~its cellular c~iers to charge

only up to sot of their normal charges for incomplete calls by

charqin9 sUbscr1bers, ine1uding ~la1nt1tt Gordon, a whole minute

~or a11 lncoapl~te calls.

for any inc:omplete ca.llE" •

16

17

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

17200.

72. All of the defendants represented ~o their respect1ve

subscribers that they were beinq p:r-opsX"1y ehaX"qad for said

SUbscribers • use of airtime by presenting' said SUbscribers a

monthly bill descr1l:>ing airtillle. usage and the blount of money

fro~their subscribers the tact that they were being overcharged

for airtime as set forth hereinal:lo'Y'e. i'laintiffs h"d no Jcnowl.edqe

of said overChar~e tor airtime by defendants except within the

last year.

73. Plaintiffs had no knowledge of the acts or practices of

18

19

20

21

22

23,

24

25

26

27

28

being charged for said airti~e usage. The defendants conoealed

26
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..

said defendant.s in overcha.rging for a1rtU\a e'Jtcept within the. last

year, since it would hava ~een virtually impossible for the

plaiJ'lt.iffa t.o have discovered 1:he faot. of Itove;rcharginqn by tha

de~end~ts by si~Ply reviewin~ their t.elephone biils.

WBKREBOtz, Plaintiffs pray aqainst all Defendan~9, and each

o~ them, as follOW's:

Ca) For a permanent injunction enjoining said Defendants,

and each of them, 'their Clgen'ts, 'servants, and. empJ.oYBea~ and all.

p9rQOns acting under, in eoncert wi~h or rcr tha= di~ectly or

indirectly, or in any manne;-, for or in any way en9'aging in any of. '-

•.•.>...........
-.~~• -or"· ,.._~~..I." • ~

1

2

3

4

5

6

7

8

9

10

11

12

13

14'

15

16

the unlawful bus~ne~e acts or practices enumerated here~n;

(b) For restitution of all amounts overpaid by Plaintiffs

and otber mel\tJ:)e:rs of the e;teneral pQb11c:' for cellular servioe

and/or pes, ~s a result of the aforesaid unlawful business act or

practioe;

(e) For interest from and after the date of service of thi~

17 Complaint at the legal rate;

18 (d) Fer 't:.he appc:linbJ.ent of a receiver to receiVe all sums

19 paid by way of restitut~on;

20

21

22

23

24

25

26

2.7

28

(e) F~r payments of Plaintiffs I ~easona~le attorney~ I fees:

(f) For costs of' suit:. herein lncurredr and

(9) Fol:" suoh ether and f\1rtheX' relief as the Court may deem

liroper.

BIGllD CAUS! OJ' ACTION.

(A9aift.~ all Der~A4a~t. fo: Resti~u~1on and xnjunctive Relief
for chaqia9 ~or "Lag '1'i_e" as aD Unlawful !lush,••• »raotics.

VDder Businos. an4 Professions Code section 112aO)

74. Plaintiffs incorporate herein by reference, as though

fully set:. forth herein, paragraphs 1 throuqh 39, inClusive, of

27
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1

2
this complaint ..

75. Subscribers for cell.ular and PCB, including Pla1r1't:itfs,
3

l1%'e c:h8.l::'ged for "lag timen on ealls so 'thai: a 08,11 whiCh

reSUlted and eontinues t.o result 1n sUbscribers, including

instance of overcharginq for "lag time'" is an" unlawful act in

vio1at1o~ of Busin~ss and Protessions code Section ~7200, at~

The practice af knowingly OVercharging oustomer.. f02: Illaq time" ~s

an unlawful business praot.ice 111 v!olat.ion of BusineJ;ls and

terminates .less than ~ full minute continues to he charged into

the next minute due to sofevara/hardware issu~s.at the"carrierls

racilities~ Callers are unable to identiry this practice and/c~

system probl_ unless theY' make an acldit10n call 1m.tDed.iat:aly af1:.er

d1sconnec~!nq ~e r1rat call ~d subsequently receive a bill ror

overlapping ca1.1s. Detend.antG anrl each or them were aware that

s~ftware ~d hardware i8S\les re.ul t in cu.tomers being- chlilZ'g'ed tor

"lag time ll • Not;withst:ancUnq this fac1:, the Oatenclants hlP,ve and

continue to conceal these issues from their cus~~mers, including

Plaintiffs, and have continue4 the practice or charginq them "for

"lag ti~e". Oafendan~s have engaged 1n this practice from on or

about ~anuary of 1987. Each instance o! each of the Derendant

carrier' s bi~~~" of such nlagtime lf as part; of a cust.omer's:

airtime usage bill ~ether with dollection thereot has been and

continues to be an intentional and unlaWfUl taking of property

belonging to t.he subscribers with an intention to pennanently

deprive thea billed customer of said }:Jroperty, in violation of

Thie practice ot knowingly

i
"

Each

Each such act has

overcharging customers is an unlawtul business practice.

C.li~orD1a Peba1 004. Section 4&4.

Profass!ons COCle Sect.ion 11200, g I!!!SL.

26
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1
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5
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14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

lit • • • " •

plaint~ffS, ge~ng overcharged for se~1oe.

76. All of the d$fendants represented to their respective

sUbscribers that they were being properly dharged for said

subscribers • use of air:tilne by presenting said· sUbscriberl!!i e.

'JUonthly bill describinq isirtillle usage and the amount. of money

being charqed fo~ said airti~e usage. Tbe de.fendants conQealad

from their subscribers the fact that they were being overcharged

for airtime as set forth hereinabove. PI.a.:Lnt:iff& had no knowlet!qe

of said o'V4ilrcha.r:ge for airtime by defendants except within the

last year.

77 • Pl.aint.iff~ had no knowI.edgG of the acts or practioes of

said defendants in overcbarqing- for airtime except vithin 1:.he last

year l since it would have been virtual.ly impossi))le for the

plaintiffs to have discovered t.he faQt of tlovercha~9'ing" by the

defendants by si~ply reviewing- their telephone bills.

WHERErORB, Plaint.iffs pray a~ainst all Defendants, and each

of them, as rol1ows:

Ca) For a pe~anent injunction enjoining said ~efendants,

and each of them, ehair aqents, servants, and amployees, and all

persons acting- undCilr, i~ conoert: with or tor tha.m dir~ctly or

indirectly, or in any manner, for or in any way engaging in any of

the un1awful busineS$ acts or practices enumera~ed herein;

(e) For restitution of all amounts overpaid by Plain~iffs

and. ether members of the general PUblic ~gr c:elll,l.lar service

and/or PCS, as a result of the aforesaid unla~ful businesG act or

practice;

ec) For int.erest. from and after the date of service of this

complaint at the leqal rate;

._- I
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(d) For ~e appoint=ent of a receiver to ~ecei~e ~11 sums

paid by way of restitution:

(8) For payments of Plaintiff's I reasonabl.8 a~~o:r:neysI feet;;

(f) For costs of s~1t herein incurred; and

(q) For such ot:.her and further rQlief as t;he CO~tt may deem

prQper.

!lInK CAPII 01' AeuOlr

(AgaiDB~ all ne~.n4&Dts ~o: aastitutioft and %hjUDa~iye Rel1e~

for CbaZ'9ia9' ~or 1'La.9' !'ime" •• aD Unfair BusLIa".. Practice
UDder Ba.iDess and Prefe••ioDs 004e Sectioa 17100)

78. Plaintit't"B incorporate herein b~ rererenee, as thou,¢1 

fUlLy set forth herein, paragraphs 1 throuqh 39, inclusive, of

this complaint.

79. Subscribers for oe~lular and pes, inc:lud1nq P181nt1ffs,

15 are Charged for f( .l~q time" on callp GO that a ca~~ Which

16 terminates after less than ~ full ~inute continues to be charged

17 into the next Jninute due to softw~re/hardware issues at the

18 carJ:"ier· S fac;:ili:t:ies. DefenCiant:s anCl each of them were aware that.

19 said. software and hardware issues result in c:ustomer& beinr;r

20 overcharged foX" "laq time". Notwithstanding this fact, the

21 Defendants have concealed and continue to conceal these billing

22 issues f'r:om their customers and have continued the practioe c~

23 overoharging them. ~or "lA9' tille tt •

24.

25

80. Defendants have engaged in this practice from on or

a~out January of 1987. This praotice of knowinqly overcharq1ng

26 custODel:'S is an unfair business practice. . Ea.li:h instance ot

27 overcharging for 1a9 time is an unfair act. in violat:ion of

28 Business and Professions Code Section ~i200, °et U£,.. Tbe practice

o~ know.ingly oVQreharqinq customerEo: for ~a9' time is an unfair

30
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overcharged for service.

bUsiness practice i~ violation of Business and Professions eode

contin~es to result in s~bscr1bers. includin~ Plaintiffs, bei~q
•

(b) For restitution of all amounts overpaid by Plaintiffs

and other ltlembers of the qeneral ~ublic for e~llular service

and/or pcs, as a result of the aforesaid unfair business act or

Each suc:h act has ~esulted in an4Section 1720~,. ~ ~

81. All of ~e defendants represented to their respective

subscribers that they ware being properly cha.rged for said

sUbscribers I use of airt:bae by presen~1ng ~aid sq))scribers tll

monthly bill describing airtilne usflg'e. ana. 'the e.JnOunt of money

beinq charged for said airt~e usage. The defendants conaealeg

frOl1l their subsoJ:'1be;r;Zi the fact that. they wera being" over~ha%11ed

for alrtilae as set forth. hereinabove. Pla!ni;iffs hac! no knowledge

of said ove~e fQr airtime by defendan~s eXQept wi~1n the

last year.

82. Plain~iffs had no Knowledge of the aots or pra~t~oes of

said defendants· in oyeroharqinq for ai~time e~cept within the last

yeaX", since it would have been virtually impossi1ille for the

pl&intitts to have ci!scovEl:red the ract of· "overgharqinqn by the

defendants by simply reviewing their telephone bills.

~REFORE, Plaintiffs pray against all Defendants, and eaoh

of them, as fo~lows:

(a) For a permanent injunction enjoininq said Deten4ants,

and eaoh of them, their aqents, servants; and emp~oyees, and al1

persons acting \uider; in concert. with ot:' for thelll diz::oec::ely or

indirectly, or in any ~anner, for or in any way en9aqin~' in any of

the unfair business acts or praceices enumerated herein;
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pr~ot.t.c:.el

(C) For intereJilt. fro~ 4lbd after the date. ot serv1ee of this

Complaint at the leqal rate;

Cd) For the appointment of a receiver to receive al~ sums

paid by ~y of re.titu~ion,

(e) For paYf/lents of Pla1ntiffs' reasonaQle attorn&ys I fees;

(r) For costs of su1~ herein ineurred:'and

(9') For such other and further relief a5 t:he Court: lQay deEml.

proper.

DATED: JUly 27, 1998

32
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CYNlWA L. COy. On Her Behalf
And On BehalfOfAll Others
Similarly Situated.

Plaintitt:

vs.

GTE WIRELESS INCORPORATED.

Defendants.
______..,...-_~_,....-__----"I

Case No.:

1ls- I./-q &-., C-A.

I--~

:.:(,?;,".

PIJATNTlFFtS CLASS ACTION PETITION AND DEMAND FOR JURy TRIAL

Plaintiff, CYNTHIA L. COY, on and behalf of herself and all others similarly

situated, for their Class Action Petition states as follows:

NATURE OF ACTION

1. In order to induce cellular customers to usc its cellular service. Defendant. .. ...
GTE WIRELESS INCORPORATED. uses deceptive, fraudulent andIol'-lllislcading

contracts. These practices arc: designed to conceal the billing practices of imposing

"roaming" fees and ~ing for incoming calls when the "send" button is not used.
.• !

These billing practices result In mIllions of dollars of overcharges by GTE WIRELESS

INCORPORATED.

2. This class action is brought on behalf of all cellular SUbsenDers of GTE

WIRELESS INCOPORATED cellular services throughout the United States.



3. Plaintiff seeks, on behalf of herself and all others simibrly situated.

injunctive and monetary reUef, including: (a) an onicr enjoining defendant from~ing•.
in the deceptive practices complained of herein; (b) restitution: and (c) compensatOI}'

damages in the amount of the: difference between the amounts charged by GTE

WIRELESS INCORPORATED for cellular service and the amount Plaintiff and class

members would have been charged. for actual usage; and (<I) rescission or reformation.

The deceptive practices and contract breaches complained of herein are of a universal

nature and equally affect all members of the plaintiffclass.

IHEPARTIES

. . ~ ...

4. Pla~ntifl; CYNllUA 1.. COY, is a citizen ofLee County. Florida, and is a .

GTE WIRELESS INCORPORATED subscriber for cellular services.

S. GTE WIRELESS INCORPORATED provides cellular communication

goods and setVices to subscribers in the state of Florida and bas agents and

rcpresentati\leS conducting business on a substantial and regular basis in several states.,

including the State ofFlorida.

6. ·OTE WIRELESS INCORPORATED is a corporation licensed to do

business in the State ofFlorida and was doing business in Lee County. Florida.



_.... --- ----

7. Plaintiff at all times relevant herein was a subscriber ofGTE WIRELESS

INCORPORATED fur cellular services and was damaged by the deceptive. miSleading

and fraudulent practices alleged herein.

CLASS ACTION ALLEGATlONS

8. Plaintiff brings this action as a class action against GTE WIRELESS

INCORPORATED, under the Florida Rules of Civil Procedure. individually and on

behalf of a class consisting of aU persons and entities located throughout'tbc"United

States who have been blUed for incoming calls when the "send" button was not used arid

have paid "roaming" fees to OlE WIRELESS INCORPORATED.

9. Plaintiff is a member of the class and she will fairly and adequately assert

and protect the interests of the class. The interest of the Plaintiff is coincident with, and

not antagonistic to. those ofother members ofthe class.

10. The members of the class are so numerous that joinder of all members is

impn\Cticable. Plaintiff believes that there are thousands ofmember$ ofthe class whose

identities can easily be ascertained by the records and fi~ of GlE WIRELESS

INCORPORATED. Plaintiff does not anticipate any difficulties in the managemern of

the action as a class action.



_.... - --- _.._- ~VUO;'U44.

b.

c.

.......

11. Cormnon questions of law and fact predominate over any questions

affecting only individual members ofthe class. Common questions include:. intd:lli!.....the

following:

a. Whether GTE WIRELESS INCORPORATED charges for calls

TeCCived by the cellular phones oftbe Plaintiff and the members of

the class when the "send" button is not used and imposes

"roaming" fees;

Whether contraetual-documents'and other. materials used by GTE

WIRELESS INCORPORATED misrepresented or omitted

material facts;

Whether OTE WIRELESS INCORPORATED acted willfully.

recklessly, or with gross negligence in imposing ~oaming" fees

and charging for incoming calls when the "send" button is not used.

as alleged herein;

d. Whether GTE WIRELESS INCORPORA1ED violated va.rious

Federal consumer fraud acts; and

e. 11le nature and extent ofdamages and other remedies to which the

conduct of OTE WIRELESS INCORPORAlED entitles Plaintiff

and Class members.



____IV_.

12. GTE WIRELESS INCORPORATED has acted or refused to act on

grounds genc::rally applicable to the class. thereby making appropriate final iDjqpctive and

declaratory reliefwith respect to the class as a whole.

13. This is an action for damages that exceeds Fifteen Thousand and 00/100

($15.000.00) Dollars.

14. A class ~tion ~.. ~~r. to. other available methods for the fair and
••,'" ...... -'. • __ .; ....... 1 ..... - • • ......

efficient prosecution of this action. 1be certification of a class would allow litigation of

claims that., in view of the expense of the litigation, may be "insufficient in amount to

support individual actions.

15. Accordingly, Plaintiff brings this action on behalf of himself and all

members of the sub-classes defined as follows:

a. All Pa"SOns and entities located in the United States who have been

charged for incoming calls when the "send" button was not used;

b. All persons and entities located in the United States who have been

charged "roaming" fees.

The above sub-class is collectively referred hereinafter to as "class members."



COMMON FAcruAL ALLEGATIONS

16. Cellular phone service employs a. teelmology of mo~ tadio

communication-based portable cellular phones and a computer-eoordinated netwotk. of

radio transceivers located in cell sues throughout a given coYm!ge arc::a. Each cell site

contains a radio transmitter, which serves a portion of the total coverage area. When a

subscnoer places a call from his or her cellular phone, the system locates the cellular

phone. establishes a connection through the nearest cell site to the telephone network and

transfers that colUlcction t9 o~ cell sites as the cenular phone moves through the area .,- . . '.:.' ~

served by the 5y5tern.

17. GTE WIRELESS INCORPORATED provides cellular service in many'

markets throughout the United States..

18. Paragraph 28 of the Customer Service Agreement (baeinafter referred to

as the "'Agreementj which GTE WIRELESS INCORPORATED entered into with

Plaintiff states that it is the "Entire Agreement".

19. Under the Agreement, the Service Billing is defined in Section 7 as

follows:

7. Unless otherwise specified. cellular telephone calls are

billed in one minute incre~ and fractions of minutes are

rounded up to the next full minute. IfCustomer has selected a rate



."

plan with "lncluded Minutes,n those Included M"mutes will either

be applied. to the home coverage airtime used in the earli~ part of

each monthly billing cycle, or applied within a specific rate period.

at Carner's discretion. Any unused "Included Minutes" remaining

at the end of any monthly Billing Period will neither be canicd

forward nor credited against the next month·s BiDing Period. Calls

are billed from the time Customer presses the "Send" key on the

~llular t~lephone. whether Customer is placing the call in the

Customer' home coverage area or roaming. Customer will not be

charged for Wlanswered calls. unless Customer places a cellular

telephone call to a number that. rings unanswered or signals busy

for sixty (60) seconds. regardless of whether a connection is made.

Customer may be charged for busy or unanswered calls when

roaming on another carrier's network. .

20. Under the Agreeme~Defendant GTE WIRELESS INCORPORATED is

not allowed to charge the Plaintiffor the class members for time in connection with calls

received by the subscriber's cellular phone when the "seocr' button is not pushed.

21. Under the Agreement. Defendant GTE WIRELESS INCORPORATED is

not allowed. to charge the Plaintiffor the class members "roaming" fees.



22. ~ a result of this deceptive, fraudulent and misleading practice, GTE

WIRELESS INCORPORATED has roceivcd millions ofdoDars in unlawful (W~harges

paid by Plaintiffand Class members.

COUNT I

@reach of Contrad)

For her first cause of action against GTE WIRELESS INCORPORATED,

.r.~intiffstates:

23. Plaintiffrea.lleges each aUegation contained in paragraphs 1-22 above as if

fully set forth herein.

24. Defendant bas contracted with Plaintiff" and Class members for cellular

services.

25. Paragraph 28 ofthe Agreement states:

28. Entire Agreemeat: The terms and conditions set

forth in this agreement represent the entire agreementbe~ the

parties with respect to service, and this agreement supersedes any

prior or contemporaneous representations of sales representatives

or other personnel ofcamer whether oral or written. No change to

the tenns or conditions of this agreement bas been authorized, and


