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Ms. Magalie Roman Salas
Secretary
Federal Communications Commission
445 12th Street, S.W.
12th Street Lobby, TW-A325
Washington, DC 20554

Re: Ex Parte Presentation in WT Docket No. 99-217 and CC Docket No. 96-98

-----Dear Ms. Salas:

Please find attached a letter from Thomas Cohen, on behalf of the Smart Buildings Policy
Project, to Chairman Kennard, Commissioner Ness, Commissioner Furchtgott-Roth, Commissioner
Powell, and Commissioner Tristani delivered today that concerns the above-referenced proceedings.

In accordance with the Commission's rules, for each of the above-mentioned proceedings, I
hereby submit to the Secretary of the Commission two copies of this notice of the Smart Buildings
Policy Project's written ex parte presentation.

Respectfully submitted,

6~ b-
Gunnar D. Halley

Counsel for the
SMART BUILDINGS POLICY PROJECT

cc: Chairman Kennard
Commissioner Powell
Clint Odom
Peter Tenhula
Dorothy Attwood (CCB)
Joel D. Taubenblatt (WTB)
Eloise Gore (CSB)
Paul Noone (WTB)
Richard Arsenault (WTB)

Commissioner Ness
Commissioner Tristani
Mark Schneider
Adam Krinsky
Jim Schlichting (WTB)
Lauren Van Wazer (WTB)
Cheryl King (CSB)
Mark Rubin (WTB)

Commissioner Furchtgott-Roth
Kathryn Brown
Helgi Walker
Thomas Sugrue (WTB)
Jeffrey Steinberg (WTB)
Leon Jackler (WTB)
Wilbert Nixon (WTB)
David Furth (WTB)
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September 5, 2000

The Honorable William Kennard, Chairman
The Honorable Susan Ness, Commissioner
The Honorable Harold Furchtgott-Roth, Commissioner
The Honorable Michael Powell, Commissioner
The Honorable Gloria Tristani, Commissioner
Federal Communications Commission
445 12th Street, N.W,
Washington, DC 20554

Competitive Telecommunications
ASSOCIation

Digital Mcrowave Corporation

Re: Promotion ofCompetitive Networks in Local Telecommunications
Markets. WT Docket No. 99-217 and CC Docket No. 96-98

Focal Communications Corporation

The H~s Corporllllon

Hiltlspeed.com

Information Technology
Association of Amenca

Lucent Technologies

NEXTLINK Communications Inc.

Nokia Inc

International Communications Association

P·Com, Inc

SIemens

Telecommunications InciJstry Association

Teigent

Time WfIDef Telecom

Wlnsta- Communications Inc.

W,reless Communications
Association International

Wor1dCom

SBPP/ALTS
Suite 900
888 17th Street NW
Washington, DC 20006
Tel: 202·969·2587
Fax: 202·969·2581

Dear Mr. Chairman and Commissioners:

Throughout the duration of the Competitive Networks proceeding, numerous
competitive telecommunications carriers have placed in the record many examples
demonstrating that owners of multi-tenant environments have market power and are
using that market power to the detriment of tenants and competitive providers. One
might think that in the face of potential action by the FCC, building owners might
refrain from continuing these abusive activities, However, it is clear that the access
abuses are worsening, they are systemic, and they require the immediate attention of
the Commission. On behalfof the Smart Buildings Policy Project (SBPP), I wanted
to make you aware of recent examples of situations occurring across the country that
are at odds with several of the Commission's policies, that involve issues presently
under consideration in the above-referenced proceeding, and that deserve the
Commission's immediate and decisive attention,

Please find attached two letters, one dated March 24, 2000 and the other dated
April 18,2000 both from Jeffrey Wolf, Vice President, Corporate Operations, E.V
Bishoff Company (a real estate company owning approximately 120 buildings in the
Pittsburgh area) to a small business tenant in a Bishoff building. Fearing retaliation
from the building owner, the tenant has asked that its identity be kept confidential.
The first letter states that the tenant, by the terms of its lease renewal (which the
tenant has indicated it was unaware of), must "satisfy its dial tone, long distance, and
bradband [sic] service needs by contracting with North Pittsburgh Systems ... as long
as the pricing of the above services ... is equal to or less than that of Bell Atlantic."
Less than a month later, Mr. Wolf sent another letter referring to the March letter in
which he reminded the tenant of its "obligation to transfer [its] telecommunications
service to North Pittsburgh Systems" and that "failure to comply would constitute a
breach of [the] Lease Agreement."
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The tenant in this circumstance is being denied a choice of local providers, is being forced to
switch its local service from Verizon (its current local carrier) to another company, is being forced to

change its presubscribed long distance carrier, and is being forced to take broadband services from a
company it has no interest in, simply because the landlord is requiring such practices as a function of
a leasehold. The lease term requires such activity insofar as the pricing of the services is equal to or
less than that of Bell Atlantic. Of course, Bell Atlantic is not permitted to offer interLATA service in
Pennsylvania, so there is no comparison available to the tenant. Moreover, the lease term says
nothing of the quality of the services or other features offered by the landlord's chosen carrier.
Finally, the lease provision denies the tenant the opportunity to even consider switching its services to
the competitive carrier it may wish to use.

Effectively, the practice constitutes "lease slamming" in that it forces a tenant to use the
telecommunications services of a carrier it does not voluntarily choose to use. In the context of
interstate, interLATA services, the Commission has a long-standing equal access policy designed to
ensure that consumers can choose their long distance provider - regardless of their calling location. I

In the context of local service, the Commission has recognized the underlying goal of the
Telecommunications Act of 1996 Act to promote competitive choices in local exchange service for all
Americans and to foster the development of advanced services. 2 These well-considered federal

See Establishment of Policies and Procedures for Consideration ofApplication to Provide Specialized
Common Carrier Services in the Domestic Public Point-ta-Point Microwave Radio Service and Proposed
Amendments to Parts 21. 43. and 61 of the Commission's Rules, First Report and Order, 29 FCC 2d 870
(1971), aff'd sub nom Washington Uill. & Transp. Comm'n v. FCC, 513 F.2d 1142 (9th Cir.), cert. denied,
423 U.S. 836 (1975); MCI v. FCC. 580 F.2d 590 (D.c. Cir. 1978), cert' denied, 434 U.S. 790 (1978); see
ill§Q MTS and WATS Market Structure Phase III: Establishment of Physical Connections on Through
Routes among Carriers: Establishment of Physical Connections by Carriers with Non-Carrier
Communications Facilities; Planning among Carriers for Provision ofInterconnected Services. and in
Connection with National Defense and Emergency Communications Services: and Regulations for and in
Connection with the Foregoing. Report and Order. 100 FCC 2d 860 (1985); see also Policies and Ru1es
Concerning Operator Service Providers. Report and Order. 6 FCC Rcd 2744 (1991).

See, u,., Implementation of the Local Competition Provisions in the Telecommunications Act of 1996;
Interconnection between Local Exchange Carriers and Commercial Mobile Radio Service Providers. CC
Docket Nos. 96-98.95-185, First Report and Order, 14 FCC Rcd 15499 at ~ 3 (1996)("The Act directs us
and our state colleagues to remove not only statutoI)' and regulatoI)' impediments to competition, but
economic and operational impediments as well. We are directed to remove these impediments to
competition in all telecommunications markets ....").

~SmartBUildingS
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policies are being unilaterally defeated by E.V Bishoff's lease term. The tenant in this case does not
want the services of North Pittsburgh Systems. If the real estate industry's assertions were true, the
landlord would want to accommodate the tenant's wishes (particularly given that Verizon's facilities
are already in the building so there would be no burden to allowing continuation of the status quo).
However, the landlord seeks to impose its choice of telecommunications carriers on the tenant
against the wishes ofthe tenant.

Also attached is a letter filed with the Commission last Friday which illustrates the access
difficulties that confront facilities-based carriers when landlords possess an interest in a
telecommunications carrier. Several building owners with a financial interest in Broadband Office
have informed Edge Connections that they could not grant Edge access to their buildings due to a
year-long blackout period imposed by Broadband Office's access agreements. These agreements
guarantee Broadband Office a first-mover advantage by keeping facilities-based competitors out of
the building - and eliminating consumer choice - for up to one year. Edge is not alone in this
regard. Other SBPP carrier members increasingly are reporting being denied access to buildings
because of the moratorium on competition imposed by Broadband Office and other BLEC access
agreements .

Another phenomenon that has increased in the past couple of months has been building
owner insistence upon revenue sharing agreements before permitting a carrier access to the building.
By way of example, S.L. Green is a landlord with a portfolio of buildings in New York City that, on
many occasions, has refused SBPP members access to its properties. In more than one instance, the
SBPP carrier members have signed up customers in S.L. Green buildings only to be denied access to
the buildings. On many of these instances, the tenants seeking the service of the competitive carriers
have alerted the landlord to their telecommunications carrier preferences but without success. S.L.
Green nevertheless continues to reject access for the tenants' chosen carriers and routinely responds
to the tenant that the tenant must use the services of the carrier already in the building - typically
Onsite Access which maintains revenue sharing arrangements with S.L. Green. In sum, the landlord
- in this case, S.L. Green - ignores the best interests and stated preferences of the tenant in order
to promote the services of a carrier in whose revenue the landlord shares.

~SmartBUildingS
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As the Massachusetts Department ofTelecommunications and Energy stated in an Order last
month, "[t]he legal status oflandlord does not compass the role of exclusive broker of a tenant's
telecommunications custom."3 Landlords are entering new territory when they begin to regulate their
tenants' telecommunications service, and this practice becomes particularly dangerous when it is
exercised in a manner at odds with federal communications policies. As the Smart Buildings Policy
Project has urged for some time now, the Commission must ensure that consumers - not their landlords
- are able to choose their local, long distance, and broadband telecommunications providers. This will
occur only with affirmative Commission action.

Thomas Cohen

Enclosures (3)

cc: Clint adorn
Peter Tenhula
Thomas Sugrue (WTB)
Jeffrey Steinberg (WTB)
Leon Jackler (WTB)
Wilbert Nixon (WTB)
David Furth (WTB)

Mark Schneider
Adam Krinsky
Dorothy Attwood (CCB)
Joel D. Taubenblatt (WTB)
Eloise Gore (CSB)
Paul Noone (WTB)
Richard Arsenault (WTB)

Helgi Walker
Kathy Brown
Jim Schlichting (WTB)
Lauren Van Wazer (WTB)
Cheryl King (CSB)
Mark Rubin (WTB)

Order Establishing Complaint and Enforcement Procedures to Ensure That Telecommunications Carners and
Cable System Operators Have Non-Discriminatory Access to Utility Poles. Duets. Conduits. and Rights-of-Way
and to Enhance Consumer Access to Telecommunications Services, DTE 98-36-A, Order Promulgating Final
Regulations, slip op. at 22 (Mass. DTE, reI. July 24, 2000).

~martBuildingS
~ -Policy Project



E.V.

March 24, 2000

· --.
B '1 S H· 0 F F COM PAN Y

!tEAL ESTATE
LU W UJ. e l) beD. com

Pittsburgh, PA 15222

SUBJECT: D~111 Tone Service

Per the tcrros cf your lease re:lewol and amendment dated Decemb~r 15, 1999. paragraph
30:

"TELECOMMUNICATlONS - lessee shall, during the cerm of this LelLSe and
allY Renewal ther~ZIfter, so.tisfy its dinl tone. long distance, and bt':ld band service
needs by contrilcting with ~orth Pittsburgh Systems, Incorporated or one of its
subsidiaries, as long as me pricing of the above services provided by North
Pittsburgh Systems, IncorpolOlted is equal to or less than thtlt of Bell Atlantic,'·

Ac:corCing to our rc:::cords: you ho.ve not yet lTUldl! this trZlosfer, although yo~t are
contractually obligat~d to do so. Please contact ~lr. Bill Grieco of~PSI (411.492.8640)
immed.i3tely to effl::c..1 this change.

Sincerely.

E.V. BISHOFF COMPANY

(Z;ZW1-!,/7
/1/ 'e)~Vlolf /

ice President
Corpor::lte Operiltions

JAW/jc1

cc: David W. Bbboff
cc: Bill Grieco

o 3l N. Third StJ'e~. Colurnbw. O):l.io 4)21~ • Tdcplulne (6101) ~.: J."7H • F:..:~inUIc (&101) 2:21.'-7)'
a 115 S"perio(Avc...~uc. ~lI'/dll.l'lci.. OhIO +-l.lH • Tdcpho~ (21&) 1,1~·1100 • E;.c.sl.o:tilc(2L6) 619.\102

0353 fiM AYCl)uc. Pi.=b"rp;h. !'L:."U\~~ IS.22J • 'TdcphO/1c '" I:) .j.;"1·6Sb3 • fl~l:~im.JCI (~12) .f71...{,liC
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E.V.

April 18, 2000

BISHOFF COMPANY
REAL ESTATE
W UJUJ. f: () bco. co m.

Pittsburgh, PA 15222

SUBJECT: Dial Tone Service

On March 24
1h

, 2000, we sent a letter to your office reminding you ofyour obligation [0

transfer your telecommunications ~ervjce to North Pittsburgh Systems, Incorporated, per
paragraph 30 of your Lease. A copy ofthis letter is enclosed.

Bill Gcier.o of North Pittsburgh Sy&ten.l!, locorporated has just notified me that, this
change has not yet taken place, despite his repea.ted efioIts to contact you to work out a
service and illstallatjon plan. Your failure to comply would constitute a breach ofyour
Lease Agreement.

Please contact Bill Grieco ofNPSI at (412) 492-8640 by no later than April Sth. He will
help yOLl work om C! service p!a{l and will tnke care of seeing that plan put into·place.

Thaclc you for your attention to this matter.

Sincerely,

E. V, BISHOFF COMPANY

~' ~,~tJ/
,0

'0 y A. Wolf
Vice President
Corporate 0 pel'ations

JAW:jcl

Cc:: David W. Bishoff
Cc; Bill Grieco

a ,)3 N. ThiniSueer. Columbus. Ohio 4.)215. Tl)(cphcnC! (H4) 211.,,736 • Fzaim.ile «(,14) 221-4739
a us Supuior hvc:,rnu:. ~chnd, Ohio 44114 • Tdepho~ ('216) 619· !I00 • F:lcsimilc: (216) 61"1102

0.355 F"..rth A"'el\\lC:. pmu,Ult:h. P.'lluyl~ 15222 • TckphQne (Hl) 471.'868 • Facsirnile (41") 471.6870.:
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Ms. Maplie Il Salu
~~
Federal CommunicatioD.l Commission
445 12U\ Street. S.W.
Room TW-204B
Wuhington. DC 20SS4

Re: WI DockotNo. 29-217; CC Dogt1No, 96-98

Doar Mi. Salu:

Edse Conncctions, Inc. ("E4,e"), by itl Bttornc)'$. hereby submits the following
document for iJJclUIicu:J iJl the R:Q)rd in this proceeding:

1, Momomnda cutitled "Explanation ofLep] Illues in the UceusCi AgreemenL"

This document, which Edle received fi'om a partDcr ofBroadBed Oftico ("BBOj, diJcuNca
re5trictive provisions in the BroadDanc1 Office License Agreement, includina. 12-mODth
"Blaclcout" period during which BBO putl1tn must restrict a~sl to eompetitive
telecommunieations providm, and providu guidance to &BBO partner'. employees on how to
addreu nquelta by competitive tcloc:ommUDications providers for buildiullCCeli. Tho lic:a1SC
provision. tAd. DeFmtioa procedures deKn'bcd in the doeumom are coD&istent with Edge's
~eri=tee In the Atlmta market, where several cJifCerent partntn ofBBO have told Edge that
they could not enter into. buildin8 "uss agreemmt with Edge due to &''moratorium" impoNd
by BBO. Thi- der110Dltrllel thc ul1et1t need for rcaulation to prollJote DOD-dilCriminatory
buUdinl acooss. IUd that reliance on market !orco, alone will 1>. ~meient to 8ftIW'e non
discriminatory buildiJli IQtCN, particularly where reallltato entities O'Wn cquity in
tclecommunieanoDJ provJdenl.

DCOI IOAtlaT/l15Ilf7.t
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An original and two oopies of this notice are provided.

Todd •Dauben
COunJel to Bd,o CODn~oDl, Inc.

TDD:slr

ce: ClmtOdom
Peter Teahu11
Thonw SUgNC (WI'B)
Joel D. Taubenblatt (WTB)
EloiN Gor. (CSB)
Paul Noone (WTB)
Riclwrd Azscault (WTB)

Marlc Schneider
M1mXriDlky
JLm SGhlichting (WTB)
Laurm VIn Wu« (WTB)
Cberyl Kin, (CSB)
Mar~RubiD (WTB)

Help Walker
KachyBrown
Ieffrey Steinber. (WTB)
Leon JlCklor (WTB)
Wilbert Nixon (WTB)
David Funh (WTB)

DC01IDAUBTflJSl61.l



EXPLANATION OF LEGAL ISSUES IN TSE LICENSE AGRUMENT

B,strfcSlrl ProxtdS))

The Btaedblad Otfiee Uet:Qll Apllmcnt if the _.e u the~ &J%temmt excop\
th&t !BO impales a 12-moAth "B1aWut" periocl tom Sep1tI21'ber 23, 1999..
St.Ptembet 22.2000 :anrictiDc actess to~ tIl.oammlmiouiou pra~d.n, It)'O'l
0l11Cr into C JlrHmCAt Wilh BroacrolDd. d:arlnl thfl plfl04lhe tollowiDa luldaliu,
Ipply:

1. Wiraleu CGilDpmiu. Juch u wt:asti.r. r.ua- weI. NEXlIJNX .'Oll ATIt.T
mI1 'briDI tbclr aerviceI mto~ buil~, ~vtf, we are IIc:o.aaC'A4q~
HIll.. IfOperUlf enter into DelotlatiDzu ollly if tbey aro attoagly drivlZl by
0nIn or TeAaat.t.

2. 'For a-Y 1all~mA:nmlc~ti= proviclm, UJO the upd.ltld. lim. Td.c~omzrumScat!oDl
LlOODJCA~r. CUlremly bemr 6'1tce4. that mcludu ,ame IlCW~
sleaDed fmm·!bf ARJ:, ad DroadhalllnlUlP. Tb!J ~w Igf.am=t 1Uill be
pllCllld ou our c!&t&bue wh8D compl.ted.

3. The RestdctiOJ1 c10ls not apply ~o (1) &4Y glnlna tel,commumcasioQ.! lift-anti
u of SlJMmb~23. lSJ9~; 0% (1) tha ..dd!tion of Dne ok mch tsraement with &

lhoadbc4 OlBct ccmpetitor. IUQ J,f ~c. CYPf"S, OnSitl Ao"1S or Ulban
Madia Dr IGY OtAer "bui14lz1i ceamc" providar. 111 o1lwr wor4.J, the lpacmm~

allows, bmIcUJal ~ hava :z ri:::aibr. buDdial ceatric pro\lidftJ: DBO wl Of\t
othot, la add1ti=. co my matfrr Jlt'CMdc:J durbll the remet1cn ~erio4.

4. The EXCEPTION b that -=y tel.co:uD\mio'uoz:ss provider may bdDa Jarvie.
c!!rccdy 10 I IlDUt41ct ~. entire bulldlal-durma tlJt 'blaokotJt. The switch from
the pvlder mUlt. mthis UN. reside in111 tcuDt's spate.

ALL etnls ..au lie rDutecl to JOur 1l.~ow VI" Prtll4nt OPU"ltlous for
rmnr ad appra.,.J 1JF.FORE ~cation. tJaw .uvlD.r t~u. ptlltJ1Aas ....
tGrrtclyiat.rprlt&L

For yom lDform&uem. lhe (aUowiAa it 'Cbe blackoat la.DQuqe frDm. th.t BtQadbw
Uce$IJ"CB=t. Section 6: .

'?So Amcmms wtb Diroct CompctfW. Uccmor 'pCI act to =ter Into ID)' ace'JS
"....r with aD" bui1c1\Dg c!lUllG JlnMdr: of buMl.4 voice &nel cW&
~ammlmLclUoo.s ,~lol1 to a:ull u.d mtdium .4 WlWsJlt (Inelu~
C)'»ruJ. Onsitl Ac:1., md tAbm Mecti&) wl1h laplet to my TIf1 ODe PJ'Ol'm.Y or
Tier t1W PropRttJ for L pcrloei at'twolvc monthllk Sr,sWllDIf 23. 1999; FOvlded
thu th1J Section 5 do.s !lot ~p1y to CO myI~I apccmew u of SeJ'tcmber 13.
1999 aU (1i) au atha'IU~ ap'CJC:::J:nf with wch • OOClpiUror (lnell1t(ng Allled RbClf
COlpcrra1ioa).•
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IIktiu aponA; M,"rcment AmgalDSl (lpplicabl••NY II aJdtDl.?
1'ha L1u.aIe Agra==t pNdd~ for tbo d.ci1o&t1an of appro=aWy so.~ tOM

OA lh~ bWlltln, rooftop.. Sevn1 WlclinlS are 0\Uf~ nQic= ta a=~Yc ltoaftop
M~t~~ '*lair. that .JlleUI. fOr rooltc; IpW b, obtamed
tmoup. the~ m&M8tr ICCl ttlt , tea b. paid 1D that IIWLIIR 1br in IttY1.;••.
Hf:nu ~u qr.~ CUt SBO aadler AAC wiU~ br db~tl1 rcap=.db1e for llU. til.
While AR,C 1M no m11 OtmtrICt with~ rooftop mml'em=% 00=1111)', IInY fees
uIOoiIlI4 'IIitb tbllOllc of the rooftop ~.c. '\Wl bc~cl from lhr fivo penat
of GrOss botiptl tAIl an p~te ~ tbI banctinl u=d.er tU r~umeuioJll

Uceu. AIr"- bltWlm thl bufJdiJI wi ARCIBIO. Iuy npz·iniag -n.t"
fWC'JI-al 1heahepaid brA'AC or!BO 10 lhab~.

1'be ae4 Ie: Alt.C or DBO to obtU 1'0=' """ t. usaal11 eoati~ to nburbm
loedCIY whew !bet i. 1)01 hid !or eo~ClD5 led 1be comPJY =un tnnImlt wlr
Ifpal \Ii, ID amenu or ,.nIt: &b. Thtrlfore their uecl tor =oto, "1CtI if~
Umlt.d.. 1:4 mo~ m=o})o1itan lace=- rooftop .plCe II DOt nqulred at thls tJmt,
ItowIvtr A:I..C and 8BO have thl rilht to lcqUQt 1M ',PKS at a fiatUrt 1UD=, if
a.c!ditioaal aC"'icu en mdc tYli1&ble O%2ly V£a. atnm' or eli.1&.

NQrt.. otNtiL.......JJCRctllatfoD,
I~ U recomm~n4e41lI&\ wNm Ip;)rop:i1t.e. noliea is Ii'YM to "'","n·tc cy lXC1~tv.

IFte\IAt or 'dI&t maDIItmW l1q0lWd aD. cxa1\J1J= tor itsc1t' to uoommo6ate
Alle'. 11I4110'. loafcDp "act fCquheaaenl. Critkal tltmiDl3loD. datat fa cxbtiq
&pnmllStl _ul4 ba ~are&l1y rOlouched &:DJl DOted.

Cahl' TjlaJJfol _Jllly.W.tmmt
If an ccc1\&1lVl IpeemlQt~ it iI~t4 1h&t ~ cqle TelsvUicm
AFte:uat b. rnt.we4 for .plCi5c rc:5uietion l&q\111l, U DBO aa4~ va Dot
ooAStduta Cah1t Toltvilfon,rovIdcra md ItO J)OC JiOlDStd &I~ b,1bc pce.
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