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September 7, 2000

Via Hand Delivery

Ms. Magalie Roman Salas

Secretary

Federal Communications Commission
445 12" Street, S.W.

Washington, D.C. 20554

Re: Ex Parte Presentations in WT Docket No. 99-217 and CC Docket No. 96-98

Dear Ms. Salas:

Pursuant to 47 C.F.R. § 1.1206, the Real Access Alliance, through undersigned counsel,
submits this original and three copies of a letter disclosing an oral ex parte presentation in the

above-captioned proceedings.

On September 6, 2000, the following representatives of the Real Access Alliance met with
Commissioner Ness and Mark Schneider.

James Arbury National MultiHousing Council and National Apartment Association
Anna Chason National Association of Real Estate Investment Trusts

Jeanne McGlynn Delgado National Association of Realtors

Tony Edwards National Association of Real Estate Investment Trusts

Gerard Lavery Lederer Building Owners and Managers Association, International

Bruce Lundegren National Association of Home Builders

Roger Platt Real Estate Roundtable
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Reba Raffaelli National Association of Industrial and Office Properties
Steven Wechsler National Association of Real Estate Investment Trusts
Nicholas P. Miller Miller & Van Eaton, P.L.L.C.
Matthew C. Ames Miller & Van Eaton, P.L.L.C.
Steven Rosenthal Cooper Carvin & Rosenthal, P.L.L.C.
Kathleen Wallman Wallman Strategic Consulting, L.L.C.

The Real Access Alliance representativesengaged in a debate with representatives of the
Smart Buildings Policy Project. The Alliance representatives argued that Commission action in this
proceeding is unnecessary because the market 1s working; that the Commission does not have the
jurisdiction or statutory authority to regulate in this area; and that any mandatory access regulations
would result in an unconstitutional taking. In addition, Mr. Schneider was given a copy of the
attached Senate committee report.

Please contact the undersigned with any questions.

Very truly yours,

Miller & Van Eaton, P.L.L.C.

cc: Hon. Susan Ness
Mark Schneider

7379 T MCAB0635.DOC




Calendar No. 534

-95t11 CONGRESS SENATE { Rreporr
i 1st Session . No. 95-580

: ?COMMUN]CATIONS ACT AMENDMENTS—PENALITIES AND FORFEIT-
f  URES AUTHORITY AND REGULATION OF CABLE TELEVISION POLE
ATTACHMENTS BY THE FEDERAL COMMUNICATIONS COMMISSION

NoveMBER 2 (Legislative day, NovEMBER 1), 1977.—Ordered to be printed

2 Mr. Howranes, from the Committee on Commerce, Science, and
Transportation submitted the following

REPORT
[To accompany S. 15473

" The Committee on Commerce, Science, and Transportation, to which
- was referred the bill (S. 1547) to amend the Communications Act of

1934, as amended, with respect to penalties and forfeitures, and to au-
therize the Federal Communications Commission to regulate pole at-
dachmnents, and for other purposes, having considered the same, reports
favorably thereon with amendments and recommends that the bill as
amended do pass.

1

Sovadary AND PPorpose

. The bill {S.1547) serves two purposes:
- (1) To umfiy, simplify, and enlarge the scope of the forfeiture

-3 provisions of the Communications Act of 1934 ; and

®  (2) To establish jurisdiction within the Federal Communications
A Commission (ECC) to regnlate the provision by utilities to cable tele-
¥ vision systems of space on utility poles, ducts, conduits, or other rights-
of-way owned or controlled by those utilities.

PENALTIES AND FORFEITURES

© SO 1547, as reported, would unify and siinplify the forfeiture provi-

sions in the Communications Act of 1934, enlarge their scope to cover

- all persons subject to the act, provide more practical limitations pe-

riods and more effective deterrent levels of forfeiture authority, and

would generally afford the Federal Communications Commission

+f greater tlexibility in the enforcement of the Communications Act and
- rues and regulations promulgated thereunder.
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The Communications Act of 1934 now imposes monetary civil pen~.
altles on certain individuals who fail to comply with the Communics-
‘tions Act, FCC regulations, or related matters. These civil Liabilities §
include the forfeiture provisions in section 503(b) gelat'mg to the

broadeast services) and section 510 (applicable to nonbroadeast radio g

stations). 8. 1547 would enlarge the scope of forfeiture liability under

these sections to cover other persons subject to the Communications §

Act—such as cable television systems, users of experimental or medi-
cal equipment emitting electromagnetic radiation, persons operating ] 1
without a valid radio station or operator’s license, and some cornmuni- §
cations equipment manufacturers. i
. 1547, as reported, would make three alterations in the existin
fqrfexture'prm*lslons. First, it would extend the limitations perio
within w}_nch notices of liability must be issued : for persons not previ-
ously subject to forfeiture liability, 1 year; for nonbroadcast licensees, §
from the present 90 days to 1 vear: and for broadcast licensees, from
the present 1 year to 1 year or the current license term, whichever is
longer, not to exceed 3 vears. Second, the maximum forfeiture that §
could be imposed for a single violation would be raised to $2.000; for
multiple violations, within any single notice of liability, $20,000 for
g(:mmo_n carrier, broadcast licensee, or cable system operator, and
35,000 1n the case of all other persons. Third, the bill would authorize
the Commission to mitigate or remit common carrier forfeitures in the
same way as it now may with respect to all other forfeitures. Further-
more, the Commission would be given its choice of using the traditional
show cause” procedure for imposing a forfeiture or alternatively

holding an adjudicatory hearing under section 554 of the Administra- §

tive Procedure Act.,

POLE ATTACHMENT REGULATION

re;).lvlgiﬁo,mas] reported, would empower the Commission to hear and |
resolve plaints regarding the arrangements between cable televi- 4
sion systems and the owners or controllers of utility poles. A pole &
attachment, for purposes of this bill, is the occupation of space on 3

a utility pole by the distribution facilities of a cable television system—

coax1al cable and associared SUIPIEM="UNGEr_conliactual arrange- }
Thents whereby a C ATV System rents available space for an annual or 3§
other periodic fee from the owner ot controller of the pole—usually & §
Telephone or electric power company. The Commission would pre- 1

scribe regulations to provide that the rates, terms, and conditions for

pole attachments are just and reasonable. For a period of 5 years after i
ill&qtmefnt of this act, the Commission would employ a specified rate- ¥
setting formula in determining whether a particular pole attachment %

rate 1s just and reasonable. The formula describes a range between mar-

ginal and & proportionate share of fully 1thi ich #
Cole rates et y allocated costs within which

anfrxnty State g'hiqh chooses to regulate pole attachments may do so at i |
y time, and will preempt the Commission’s involvement in pole 3§

ft\ltgltchm-ent arrangements in that State simply by notifving the FCC °
that it regulates the rates, terms, and conditions for such attachments.

\V L Rl . . . i 3
D. 1547 1n no way limits or restricts the powers of the several States °§

to regulate pole att achments.

y

159 (b)

(v

The jurisdictional restrictions of section 2(b) of the act (47 U.S.C

% are modified to permit the FCC to regulate practices of intra-
state COMMUNICATIONS COMIMNON CATFIETS 23 they relate to pole attach-
ments. Utilities owned by the several States or their political subdivi-
sions, and utilities owned by the Federal Government, are exempt from
FCC Eole attachment regulation. In like manner, the provisions of
S, 1547 do not apply to any cooperative electric or telephone utility. or
any railroad. E

BACKGROUND AND NEED

3. 1547 was introduced by Senator Hollings on May 17, 1977, The
committee held hearings on the bill on June 23 and 24, 1977, Additional
written submissions were received from.interested parties, who ex-
pressed their views on the bill in its form as introduced, on a study of

lo attachment problems of the Commission’s Office of Plans and

olicv, and on alternative pole attachment legislation suggested by the
FOC's Common Carrier Bureaw. That portion of S. 1647 relating to

forfeiture authority is identical to S. 2343, which the Senate passed 1n
June 1976 during the 94th Congress.

FORFEITURES

The FCC has long had forfeiture authority over common carriers
and maritime radio stations. The FCC was given forfeiture authority
over hroadeasters in 1960, Section 503 (b) of the Communications Act
of 1034 was added to make broadeast licensees subject to some “middle

round” remedy other than license revocation (74 Stat, 889—Public
iaw §6-752, Sept. 13, 1960). In 1962, section 510 (76 Stat. 68—TPublic
Law 87—48, May 11, 1962) was added to permit the Commission to
impose forfeitures on nonbroadcast radio licensees for certain specific
kinds of misconduct.

The Federal Communications Commission has testified to the com-
mittee that its existing forfeiture authority is inadequate to enforce
effectively the Communications Act of 1954 in three principal respects:

(1) Not everyone now subject to the act is subject to forfeiture
iguthority ;

(2) The limitations period within which a notice of liability must
be issued is unrealistic in light of the necessary preliminary field in-
vestigations required; and

(3) The maximum amount of forfeitures permitted for single and
multiple violations is unrealistically low to be an effective deterrent
for highly profitable communications entities or to provide suflicient
penalty to warrant the Attorney General’s or the various U.S. district
attorneys’ attention for prosecuting forfeitures within the Federal dis-
trict courts.

The Commission argues that certain procedural requirements con-
tained in existing forfeiture provisions compel misallocation ot Com-
mission assets and prevent the FCC from getting tfull benefit of
extremely limited FCC field resources in the Commission’s effort to
encourage individuals to comply fully with the Communications Act of
1934, In this connection the Commission notes that there are now over
11 million authorizations in the safety and special radio services—
under which falls the citizens band radio service—alone.
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fering with the vight of nousubscribers to the quict enjoy-
ment of thenr own radio and television reception. And, unlike
e sevviee asvstem provides to its own subsceribers, there are
Tew 0 anye mavketplace incentivesy for such Jeakage to be
repaired, The mdividual subject to the interference may 1‘{1"(‘
noidea that the poor quality picture hie Leeeives 18 anytiing
other than the result of natuwral propagation difliculties and
general raddio noise. While there may well be cable operators
mernral aveas und backwoods hills and hollows whose radia-
tionseeni< at this time to canse no injury to anyone, we see no
practical way of differentiating in the rules 1‘>etwom1 this i
noritv and the majority of cable operations whose leakage has
tpotentinl for creating real reception problems,

ton of cortificates of compliance are totnlly ilm«lﬁ(]nnt‘v in the cable
television aven. The forfeimre alternative is essential, The purpose of
SO1MT s reported, is to treat all parties subject to the (70111111‘111\,10{1;
trions et equitably and fairly and 1s not exclusively aimed at CATY,
Anvoexception for CATV wonld work great unfanness on.(\_thm‘ m-
ductries which are less lilkely than cable operators to be fmm.]m}‘ ‘\\'1rh
IFCC rales and regnlations but are nevertheless subject to forfeiture
authority, . o

The committee notes that 8. 1547, as reported.is prospective initsef-
feet Aorealle operators, Scetion T of the Wil as veported by the com-
mitten, specilicadly provides that any aetor anssion whitceh OCCNTS Prior
tothe effective date of (his actshatl inewr Hability nnder the provisions
of existing forfeitnre authority as then moeffect, 'l‘}wr(‘.i(_)ro, (-:1l‘yl(\
aperators will not he subject vetroactively to increased fol'im’mlw [or
violations which oceurred prior to the effective date of S, 1547

The I'CCh present enforeement tools of cense andd desist and revoea-

TOLE ATPFACTIMENT REGULATION

T3s the general practice of the cable televigion (CATV) 11.\&11.&“'.\'
i the constraetion and maintenanee of o eable system (o Tease spaee
o exasting nhlity poles For the attachment of eable distribation fa-
cilities (coaxinl eable and associated cquipment). '1‘1\(‘}:(\ leasing
azreements typically dnvoelve the rental of o portion of the com-
minications space on a pole Jor an annnal ov other periodic fee as
well as veimbursement to the utility for all costs nssociated with pro-
prvimg the pole for the CATY attachment, The IPCC estimates 1||:H.
theve are currently over 7.800 CATV pole attachment ALICOILENTS
oefect. Approximately 95 vereent of 2 CATV eables are strang
nhove growd on uedity poles, (he remeunder hong placed under
cronmd e duels conduils, ordpenehes, T o Doles, duets, and condiiis
T sy owned by (el phone and oleel e power ulihiy companies,
TTW often hive entered into joint use ov ot ownershinp :1;:'001:\!1*:1»(3
tor The use ol cach othe v S Doles, TT 15 estimaTe THaT TPPTOSTITT T YT
pereent of all utilty” poles owned by cither felephone or electric
ntilities ave actually joint v nsed. These joint ufidity ngreements com-
monly veserve a portion of each pole for the nse of connmumications
services (telephone, telegrapli, CATV, traflic signaling, municipal five
and police alnrm systemss ot cotera ), This conmumications pole space
1s usnally mider the control of the telephione company.,

e R "t it e e
- —————
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Owing to a variety of factors, including environnental or zZoning re-
strictions and the costs of erccting separate CATV poles or entrench-
g CATV eables underground, there is often no practical alternutive
to w CATV system operator excepnt to utilize available sprce on eaist-
ing poles. The number of poles owned or controllad by eable compunies
1s significant, estimated to be less than 10.000, as compared {o the
over 10 million utility-owned or controlled poles to which CATV 1ines
are attached, .

Sharing arrangements minimize unnecessary and costly duplication
of plant for all pole users, utilities as well as eable companivs, Nevey-
theless, pole attachiment agrecments between utilities whicl own and
nmaintain pole Hines, and eable television systems which Tease availahle
space have generated considerable debate. Confliet arise<. understl-
ablv, from efforts by cach type of fitin to minimize its sharve of the
totad fixed costs of joitly nsed facilities, Of the more than 10 imitiion
poles on which cable operntors lease space, fewer than half are con-
trolled by telephone companies, while 53 percent are controlled by
power utilities, public and private. Most CATV systems lea-e space
from move than one utility. An estimated 72 pereent of all eable - yve-
tems lease pole space from el Telephone operating companies, ap-
proximately 65 pereent have Agreements with investor-owned power
companies, an addigional 21 percent. Jease space from independont
telephone eompanies, while 10 pereent attach to poles owned by 11}
cooperatives and 14 pereent nequire space from utilities ow e by
municipalities,

Due to the Joenl monpoly in ownership or control of poles towhi b
enble system operators, ont of necessity or business convenience, it
nttach their distribntion facilities, it s confended that the utilities -
Joy a superior bargaining position over CAT'V systems in negotinting
the rates, terms and eonditions for pole nttachinents, Tt has hoen i
by representatives of the cablo television industry that some utiliies
hivve abused their supevior bm‘gnining position by demanding exorh-
tant rental fees and other unfair torms m return for the rieht to Jon
pole space. Calile operators, it is claimed, ave compelled to concode fo
lln‘gw demanids under dnress, The Conmmission’s Oflice of lans apl
‘]‘ an-_v‘ e asstadl report released in August 1977, conelnded thnt,

[a]ithongh the reasonableness of current pole attachment rates e-
minms open to question, public utilitics by virtue of their size anl
exclusive control over aecess to pole Hines, are unquestionablv in o posi-
tion to extract monopoly rents from cable TV systems in the form of
unreasonably high pole attachment, rates” (page 34).

The committee received testimony that the introduction of Lroad.
band cable serviees HY Pose wocompetitive threat to telophone com-
pranies, and that the pole attachment practices of felephone companies
conhd, 1 unehecked, present venlistie dangers of competitive vostraing
i the future, The Commission has mvestigated the competitive intor-
relationships of telephone and cable conipanies in varions procecdines
rned contexts, and has taken action (o curtail potential anticomperi-
tive practices in several instaneee, (Seca for example, Common Carrier
7"(77'sz‘.'\‘ fm“C’/I 7i]7 S'}/ﬂ/mn:e, 4 1°CC od 25y (1966) s General 2'clephone
Co.of Califoinia, 15 1200 9 448, af'd. 413 T. 24 390 D.C. Cir. cort,
denied, 306 11,8, 888 (1969). See also, Fenoral Telephone (o, of the
Sowthawest v. United States, 440 T, 2 846, 857 (Otheir. 1971).)
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The pole attachment policies and practices of ntilities owning or con-
trolling polesare genervally unvegulated at the present time, Currently
only one [tate—Connecticut—actually regulates pole attachment av-
rangements, while in another eight States, regulatory anthority ap-
parentlyoexists but has not been exercised—Californin, Hawani,
Nevadao Al IWode Teland, Vermont, New Jersev, and New York.
Aceording to a vecent survey conducted by the Commission’s Cable
Television: Burean, entitled “Cable Televigion Pole Aftachment—
State Law and Conrt Cases,” very fow States have specifie statintory
provisions governing attachments to utility poles. Only 15 States,
melnding the District of Columbia, appear to have enacted statutory
anthority which may be of sufficient breadth to permit regulution by
anapproprinte State body.

JURISDICTION AL BASIS 'O I°CC REGULATION

Moreover, the FPederal Commmmnications Commission hag recently
Aeeided that it has no jurisdiction ninder the Communications Act of
1930, as mended, to regulate ])J]-(‘ attachment and conduit rental ar-
vancements hetween CATV systems and nontelephone or telephone
wtilities, (California Water and Telephone Co. et al., 40 RRL 24
419 (19770 This deeiston was the veeult of aver 10 vears of proceed-
ing= in which the Convission examined the extent and nature of 1ts
jurisdiction over CATY pole attachiments. The Conunission’s decision
noted thar, while the Conmunications Act conferred npon it expansive
powers to reculate all forms of eleetrieal communieation, whether by
telephone, telegraph, cable or radio, CATV pole attaclunent arrange-
menis do not constitute “commmunication by wire or radio,” and ave
thus bevond the scope of FCC anthority. The Commission reasoned:

The Tuet that eable operators have fonnd in-pliee Tacilities
convenient or even necessary for their husinesses is not sufli-
cient. hasis for finding that the Teasing of those facilities is
wire or radio connnnnications. [ sueh were the case, we nnght
he called upon to regulate access and charges for nse of public
and private roads and vight of ways essential for the lavinge
of ware, or even aceess and rents for antenna sitoes,

In addition the Commission coneluded that there was ne reason o
separate reeolntion of the parely legal question of jurisdiction on the
basis of whether the pavty owning or controlling the pole was a tele-
phone or nontelephone company,

The commitiee believes that S, 1547, as reported, will resolve this
juvisdictional impasse, by creating within the FCC an administrative
formmn for the resolution of CATV pole attachiments disputes and by
prompting the several States, shonld they wish to involve themselves
m these matters, to develop their own plans free of Tederal
prescriptions,

The conmmmittee helieves that Tederal involvement in pole attachiment
arvangements shonld serve fwo specifie, interrelated pnrposes: 1o es-
fablish o mechanism wherehy unfaie pole attachiment practices may
come nnder veview angl sanetion, and to mimize the effect of unjust
oranreasanable pole attachment practices on the wider development
of cable televicion service to the publie.
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The basic design of S. 1547, as reported, 1s to empower the Federal
Communications Commission to exercise regulatory oversizht over the
arrangements between utilities and CATV systems in any case where
the parties themselves are unable to reach a mutually satistactory
arrangement and where a State or more local regulatory form s
vnavailable for resolution of disputes between these E)m'tles: S RE T
as reported, accomplishes this design in the most divect and least
infrusive manner, Federal involvement in pole attachments matlers
will ocour only where space on a utility pole has been designated and
i« actually being used for communications services by wire or cable.
Thus, regardless of whether the owner or controller of the pele is an
entity engaging in the provision of communications service by wire,
provision has been made for attachment of wire communications «
communications nexus is established sufficient to justify, in a jurisdie-
tional sense, the intervention of the Commission. The underlyving con-
cept of S 1547, as reported, is to assure that the communications space
on utility poles, created as a result of private agreement between non-
telephione companies and telephone companies, ot between nontele-
phone companies and eable television companies, be made availabie, af

pist and reasonable rates, and under just and reasonable terns and
conditions, to CATV svstems.

S, 1547, as veported, stops short of declay] <'r(t,]x(\ POVISION pole
space fo CATV Twire or radio_communications™ per se, or that poics
constifute Cnstromentalities, facilities, apparatus.” et cefvTa 1o

“dental {o wire communications (as nused In section oia) o1 the Commne
meations Act, 41 U.=.C. 153 (a) ). However, S, 1547, as reported. Joes
expand the Conunission’s authority over entities not otherwise suliject
to IFCC jurisdiction (such aselectric power companies) and over prue-
fices of communications common catriers not otherwise snbject to F'O°C
regulation (principally the intrastate practices of interstate or intra-
stato telephone companies), This expansjon of TPCC yegulatory -
thorify dsstietly eivevmseribedand extends only so far as is necessary
to permit the Commission to 1nvolve itself in arranpements aflecting
the provision of utty PO TOMMTHITAons space to CATV systeis,
Foven o tlas mstaned S, I0FT, as reported, does not contemplafe ncon-
finving divect imvolvement by the Commission in all CATY pole at-
tnehment arrangements. ¥CC regnlation will occur only when antility
or CATV system involes the powers conferred by S, 1047, as reported,
to hear and vesolve compaints relating to the rates, terms, and condi-
tions of pole attachments. The Commission is not empowered to pre-
seribe rates, terms, and conditions for CATV pole attachments ven-
erally. It may, however, issue gnidelines to be used in determining
whether the rates, terms, and conditions for CATV pole attachments
are Just and reasonable inany particular case.

Moreover, the Cominission's jurisdictional reach extends only to
those entitirs which participate in the provision of comnmnications
space on ut‘ilil,\' poles. Thus, an eleetric power company which owne oy
controls autihity pole would be subjeet to FCO jurisidiction onlyaf two
preconditions are et (1) the power company sharves its pole wirh a
felenhone company, or other comnumicntions entity; and (2) a calde
television systom shares the communications space on the pole wirh
the telephone ntiltty o other communications entity, or occupies the
communications space alone, An electric power company owning or




rn

16

controlling a pole on which no conmmunieations space has been desig-
nated would not he subject to I7CC jurisdiction. S. 1547, as reported,
does mot vest within a CATYV svstem operator a right to access to o
ntility pole, nor does the bill. as reported, require a power company
to dedicate a portion of its pole plant to communications use.

Tt has been made clear in testimony by CATYV industry representa-
tives to thiz committee that access to utility poles does not in itself
constitute a problem, among other reasons becanse CATV offers an
meome-producing use of an otherwise unproductive and often sur-
phis portion of plant. CATV industry representatives estimate that
ahout 15 pereent of all utility poles owned or controlled by electric
power companies are not, occupied by telephone companies as well, and
that CATV cystems arve already attached to a high percentage of these
power poles in communities served by cable television,

Whale S0 15470 as veported, does not legislate o puarantee of aceess
Dy CATV svatemes to utility poles, the committee recagnizes (hat ik s
concenvable tTat @ nontelephone. utility which currently provides
CATV pole attachment space might discontinue <uch provision simply
i oorder (o avold FOCO regnlation. The commitiee believes that under
S04 as reported, the Commission conld determine that such con-
duet swonld eonstitnfe anonnjnst o unrensonable practice and talke
approprinte action npon a finding that CATV pole attachment rights
were discontinued solely to avold jurisdiction,

CIarthermore, SU1547, as reported. wonld not require the Commis-
SO ST ST T I = Tt o oe W ater and Telephone Co. decision,
NOTETADOY L "TO ToFTIATE eSS 1] CHATgZes JOT 1se OF pubiic and Pri-

vale voads an T IghTol-Ways essentid Jol the Javing 0] Wile, or evei
access and rents Jor anfenng sites. The cOmMUNICAtions space st
already Tiave heen esfablished, meaning that I'CC jurisdiction arises
only where a pole. duet, conduit. or vight-of-way has alveady been
devated to communieations nse, and the communications space must
already he ocenpied Dy a cable television svstem, Ienee any problems
portnining fo restrjctive ensements of wtility poleS M Wires over pri-

vale properTys exereise of rights of eminent doinain, assignability of
casenients or othey acqiisiions ol mght-ol-way are bevond (he seopo
o FCC CONTVaTeswtneliment, juvisdicGon, Any noeqisiion ol iy
it oy e de T Ty oo conpmiy 1= (he divect responsibility of
thint compiny i aecordance with Toead Jnws, So 1517, as reported, is not
mfended to distnrb such matters in any way.

STATE OR LOCAT, CATY TPOLE ATTACHMENT REGULATION

ST as veported, permits any State which regulates the rates,
terme, and conditions {for CATV pole attaclhiments to preempt the
Federal Commnimications Commission’s regulation of pole attaeh-
ments e that State. The committee constders the matter of CATV
pole attachments to be essentially local in natire, and that the varions
~tate and Toeal veaulatory hodies which rerulate other practices of
telephone and eleetvie ntilitios ave hotter equipped to regulate CATV
pole attachiments, Regulation shontd be vested with those persons or
ngenctes most Tamihiar with the loeal environment. within wlhich utili-
ties and cable television systems operate. 1t is only because such State

. e —
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or loeal regulation currently does not widely exist that Federal supple-
mental regulation is justified. ]

IHowever, the framework for such State and local regulation is
already in place. CATV systems and electric power and telephone
utilities are subject, in varying degrees, to local or State regulation in
nunerous ways. State and local public service commissions and other
agencies already possess a wealth of experience in regulating intra-
state power and telephone companies. CATV systems are granted
franchise permits from the officials in the communities in which they
operate. Several States have cable television commissions which per-
form regulatory functions in addition to those performed by thie com-
munity {franchising authorities.

Nevertheless, in the absence of regulation by these State and local
anthorities of CATV pole attachments, the Federal Cominunications
Cominission should fill the regulatory vacuum to assure that rates,
terms. and conditions otherwise free of govermmental scrutiny are
assessed on a just and reasonable basis. The committee looks to a
replacement of interiim FCC jurisdiction by the States and localities
concerned with the orderly growth of cable television. Since this is
a relatively novel issue in many States, there will be a time before
many assert CATV pole attachment jurisdiction. Most States will
vequire special legislation in order to empower their utilitv commis-
sions with the requisite anthority. Some States may wish to conduct
studies of Jocal needs prior to considering legislative action, There
15, too, the possibility that some States may not choose to regulate in
this area.

S. 1547, as reported, establishes a simple mnotification process
whereby a State may recapture CATV pole attachment jurisdiction
by certifying to the Commission that it regulates the rates, terms.
and conditions for CATYV pole attachments. The bill as reported
mulies clear that the Commission shall be foreclosed from regulation
with respect to pole attachments in any State which has so certified to
the Commission. Receipt of such a certification from the State shall
be conclusive upon the Commission, The FCC shall defer to any State
regulatory program opernting under color of State law, even if debate
or litigntion ot the State Tevel is in progress as to the nuthority of the
Stnte or locad body to carry out n CATV pole attachment rogulntory
program. However, since the purpose of the bill as reported is to create
a forum that is, in fact, available to adjudicate pole attachment dis-
putes, State preemption of FCC jurisdiction would not occur if a
State only had anthority to regulate in this area but was not actually
implementing that authority. Thus, if a State is regulating, or is pre-
pared to regulate upon a proper request, the I'CC is preempted.
Litigation challenging the State’s authority would not affect that
preemption unless the reviewing court or other authority had imposed
a stay of State regulation pending outcome of the litigation.

S. 1547, as reported, unlike the bill as introduced, 1mposes no rate-
setting fTormula upon the States, The committee belicves that the States
should have maximmmn flexibility to develop a regulatory response to
pole altachment problems in accordance with perceived State or Jocal
needs and priorvities. The committee is of the opinion that no Tederal
formula could accommodate all the various local needs and priorities



