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OF COUNSEL:
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Via Hand Delivery

Ms. Magalie Roman Salas
Secretary
Federal Communications Commission
445 lih Street, S.W.
Washington, D.C. 20554

Re: Ex Parte Presentations in WT Docket No. 99-217 and CC Docket No. 96-91
Dear Ms. Salas:

Pursuant to 47 C.F.R. § 1.1206, the Real Access Alliance, through undersigned counsel,
submits this original and three copies of a letter disclosing an oral ex parte presentation in the
above-captioned proceedings.

On September 6,2000, the following representatives of the Real Access Alliance met with
Commissioner Ness and Mark Schneider.

James Arbury
Anna Chason
Jeanne McGlynn Delgado
Tony Edwards
Gerard Lavery Lederer
Bruce Lundegren
Roger Platt

National MultiHousing Council and National Apartment Association
National Association ofReal Estate Investment Trusts
National Association of Realtors
National Association of Real Estate Investment Trusts
Building Owners and Managers Association, International
National Association of Home Builders
Real Estate Roundtable
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Reba Raffaelli
Steven Wechsler

Nicholas P. Miller
Matthew C. Ames
Steven Rosenthal
Kathleen Wallman

National Association ofIndustrial and Office Properties
National Association of Real Estate Investment Trusts

Miller & Van Eaton, P.L.L.c.

Miller & Van Eaton, P.L.L.c.

Cooper Carvin & Rosenthal, P.L.L.C.

Wallman Strategic Consulting, L.L.c.

The Real Access Alliance representatives engaged in a debate with representatives of the
Smart Buildings Policy Project. The Alliance representatives argued that Commission action in this
proceeding is unnecessary because the market is working; that the Commission does not have the
jurisdiction or statutory authority to regulate in this area; and that any mandatory access regulations
would result in an unconstitutional taking. In addition, Mr. Schneider was given a copy of the
attached Senate committee report.

Please contact the undersigned with any questions.

Very truly yours,

By

Miller & Van Eaton, P.L.l.rC.

)

cc: Hon. Susan Ness
Mark Schneider
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Calendar No. 534
{SENATE}-S5TH CONGRESS
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COMilmNICATIONS ACT AMENDIlIENTS-PENALITIES AND FORFEIT­
. URES AUTHORITY AND REGULATION OF CABLE TELEV1SION POLE

ATTACHMENTS BY THE FEDERAL COMMUNICATIONS COMMISSION

Non:MBt:R 2 (Le"isJalj\"p day, NOVDIBER]). Hl77.--DrderM to be printed

Mr. JIOU.l;":GS, from the Committee on Comnwrce, Science, and
Transportation submitted the following

REPOH'r

The Committee on Commercf\, Science, and Transportation, to which
was referred the bi 11 (S. 1547) to amend the Communications Act of
19~\4, as amended, with respe.ct to penalties and forfeitures, and to au­
Uwrize the Federal Communications Commission to regulate pole at­

·;tadunents, and for other purposes, having considered the same, reports
.favorably thereon wjth amendments and recommends that the bill as
llIllcnded- do pass.

SllllIMAHY AND PURPOSE

~ _ The biJ1 (S. 15·17) serves two purposes:
." (1) To unify, simplify, and enlarge the scope of the forfeiture
provisions of the Communications Act of 1934; and
_ (2) To establish jurisdiction within the Federal Communications

. Commission (FCC) to regulate the provision by utilities to cable tele­
vision systems of space on -utility poles, duds, conduits, or other rjghts­
of-way owned or controlled by those utilities.

PEN ALTIES .A ND FORFEITURES

1 S. 1M7, as n'poried, 1\,otJld unify and simplify the forfeiture provi­
sions in the Communitations Aet of 193'1, enlarge their scope to cover
aU persons subject to the act, provide more practical limitations pe-

l' ,riods and more effective deterrent levels of forfeiture authority, and
, would generany afford the Federal (~ommunications Comrriission

_~; greater flexibility in the enforceJnent of the (~on)rnunicatjonsj\.ct nnd
rules and fl'gll htinns prom u19rrted thereunder.

2!1--01{}
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YO RFEITD RES

The FCC has long had forfeiture authority over common CftlTiers
and maritime rn.dio st ations. The FCC was gi yen forfeit me au thori ty
over broadcasters in 1960. Section ~,03 (b) of the Communications Act
of 1934 waS adJed to make broadcast licensees subject to some "middle
ground" remedy other than license revocation (74 Stat. 88D-Public
Law 86-752, Se·pt. 13, 19(0). In 1962, section 510 (76 Stat, GB-Public
Law 87-448, 11ay 11, 1962) was added to permit the Commission to
impose forfeitures on nonbroadcast radio licensees for celtain specific
kinds of misconduct.

The Federal Communications Commission hfl,.s testified to the com·
mittee that its existing forfeiture authority is inac1pquate to enforce
effectively the Communicfltions Act of 1934 in thI'ee principal respects:

(1) Not everyone now subject to the act is subject to forfeiture
"!Luthorltv;

(2) The limitations period within which a notice of liability must
be issued is unrealistic in light of the necessary preliminary fidd in­
vestigations required; and

(3) The maximum amount of forfeitures permitted for sinl-'le and
multiple violations is unrealistically low to be an effective deterrent
for highly profita.ble communications entities or to provide sufhcient
penalty to warrant the Attorney General's 01' the various U.S. district
attorneys' attention for prosecuting forfeitures \vithin the F\·deral <.lis-
trict cou rts.

The Commission argues that certain pl'ocec1uml rp\juireltlcllts CUll-

tained in existing forfeiture provisions compel misallocation of Com­
mission assets and prevent the FCC from getting full benefit of
extremely limited FCC field resources in the Commission's effort to
encourage individuals to comply fully with the Conununications Act of
1934. In this connection the Commission notes that there are now ov&'
11 million authorizations in the safety and special radio services­
under which falls the citizens band radio service-alone.

BACKGROUND A1'<'D NEED

S. 1547 was introduced by Senator Hollings on :May 17,1977. The
committee held hearings on the bill on June 23 and 24, ID77. Additional
written submissions were received from· interested purties. who ex­
pressed their views on the bill in its form as introduced, on a study of
pole attachment problems of the Commission's Office of Plans and
Policy, and on alternative pole attachment legislation suggested by the
FCC's Common CarTier Bureau-. That portion of S. 1~>47 Ioebting to
forfeiture authority is identical to S. 2343. which t11e Senate passed iIi
June 1976 during the 94th Congress.

The jurisdictional re5trictions of section 2(b)of the act (47 U.S.C.
. 15~ (b)) are modified to permit the FCC to regulate practioes of intra­
state communications common earriers .as they relate to pole attach·
ments. Utilities owned by the several SUites or their politicld subdivi­
sions, and utilities owned by the Federal Government, are exempt from
FCC role attA.chment rei"Tl.tlation. In like manner, the provili10ns of
S. 1541 do not apply to any cooperat1\:e electric or klephone utility. or

any railroad.

rOLE ATTAClB1ENT REGULATION

The Communications Act of 1934 now imposes monetary civil pen­
~tleS on certain individuals who fail tD comply with the Communica-~I
~lOns Act, FCC regulations, or related matters. These civil liabilities'
mclude the forfeiture provisions in section 50S-{ b) (relating to t~.,

broadcast services) and section 510 (applicable to nonhroadcast racli()
stations). S. 1547 would enlarge the scope of forfeiture lia.bility under­
these sections to cover other persons subject to the Communicatio~
Act-such as cable television systems, users of experimental or medl' •
cal equipment emitting electromagnetic radiation, persons operat~
wIthout a valid radio statiQIl or operator's license, and some commUlll­
cations equipment manufacturers.

S. 1547, as reported, would ma.ke. three alterations in the existing: ~
forfeiture provisions. First, it would extend the limitations period
within which notices of liability must be issued: for persons not previ·
ously subject to forfeiture liability, 1 yen.r: for nonbroaclcast licensees,.
from the present 90 days to 1 veal': and for broadcast licensees. from
the present 1 year to I' year oj: the Cllrrent license terIn, whichever is.
longer. not to exceed :3 veal's. Second, the maximum forfeiture that
could be imposed for a slngle violation would be raised to $2,000; for­
multiple violations, within any single notice of liability, $20,000 for a
common carrier, broadcast hcensee, or cable system operator, and
S5.000 in the case of all other persons. Third, the bill would authorizl}
the Commission to mitigate or remit common carrier forfeitures in the
same way as it now lllfly with respect to all other forfeitures. Further­
more, the Commission would be gIven its choice of using the traditiona~
"show cause" procedure for imposing a forfeiture or alternatively
holding n.n adjudicatory hearing under section 554 of the Administra- .,
tive Procedure Act. .

~ ."U""
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f('Jil1;: wilh til(' ligllt of l)()I1SliI,sCl'iLl'rs to the '1l1il't el1ioy­
mel1t of thrir f)\I'1\ 1',IIjio nl1d t('I('I'ision r('('('ptioI1, And, IlllIikr
I ill' o,1'lvic(' :1 ~\ql'Tl1 11lO\'if!I's to its 011'11 slill~nibel's, theJ'(~ [ll('
JI'II",if :JII.I', 111:II'k!·tpIIlC(,. illc('lltives fOJ' s\Jch kIlI,f)ge to be
J 01':111'1'(1. TIl(' illdi\'irlllrl1 sl1hject to the intcr[I'J'CllC(' nwy hll\'c
Jill ),La tjllt I h,' pOOl 'jllalily rncturc he lc(,('il'es is \lIIythill!.'
otlll'r Ihnu the' }('slllt of nrrtilral jJl'opngntjoll diiliclillirs IIJ1l1
i!cl1('l'nl liidio noise, ''''hill' t!lCl'l' llH1Y \\'c!l lie crrldc Oj1C!':l\OIS
III I'lll'lIJ 111f'nS lind backwoods hills nnc1 llollo\\'s I"hose rnc1in­
t iOI\Seelll'-' nt tllis t ilnr to cnllse no injlllY to nnyon(', I\'i~ see llO
I'III'IICII \I'llI' of Ililll'IPnti:1til1g in tIle 1'11\es 11(;t\\'('('11 this llli­
IIOl'ily (111,11111' llilljolity of (':lbll' oprl:1tif)ns \\')Iose l('(d,'l~c ]I:\S
1\ pulrllti:11 f'lr c['('rrt ing l'l'~d l'l'cI'ption pm\J!cl\ls.

Til" FCC"," 1')I'''rI11 (,l1fOI'(,I'I1)(,111 tonls of ('1'11"1' ~1111 Ill'sisl ~n,l n'I'O(':1­
1;"11 ,,[ ('('I'lili";llr~ n[ l'OII'l,liI11l"I' :11'1' tolillh' il\~"riJIlIIII' ill tll<' (';(\JIr
1,,11'\'1"1011 ,111'11. ']'!I(' fOl'ft'illlll' 11111'1'1\1Itil'l' i,.; (''';'';('111 i:ll. Till' plll'lll)"I' of
~, 1,',+7, :1'; n'I'ol'll'd, i~ (0 (1'('llt 1111 1'1I!'til's sIILj,·cl. to 1hl' ('om1l\lll1il':l­
tio1ls ~\d (,ll\lilllLly lind {lli!'ly nl111 is not exc1\1'iil'ply l1illWrl at C,\.TV,
,\n:' nCPj!j ion fo1' C.\.TV \1'0111,1 work gl'r\l!. Ilnfail'l1rss 011 oth('1' i\l'
<111'-(11i'" whil'!I rnr l('s" likr1l' Ihnl\ cnb1e O]H'l'al01'S to L('. fnmili:11' with
F('(' l'111,·s :111'[ 1'i'g-\l!nliol1,,'!l\lt :11l' I1r\'\'1'tli,'ll'ss sn!l.jrct (0 forf('ifllll'
I I \I 1]I () l' i1"1',

Til r CI;1l"I 11 Ii ( t ('(' I1llt rs 1Ii II t S, 1:)-t ;, :1 S 1'.0 pOll "d, is I' lOS ]1('ct i I'C' i 11 i 1Sd­
f,-:-t jl)l' ":1))1" "I'('II\I'II'S, SI'('1l011; I)f the l,i11, as rrl'(Jlfcll L)' 11\1' ('I)JII­
11111 I",·, "1'",'ili"I,lly !\I'III'i,ll's Illat 111'.1' III'C Ill' Ollli""il'll \III'II'h o('('III',S 111,jol'
t II I II I' (,11",: t i \1' IIIll,. (I f ( 11 iS ad s11:1 II i 111'111 I i aI,i I i I Y III III 1'1 I II(~ P1'0\ i" i0II"
l,j' ni,lill.i2: fod'l·illlll· alllJ\Oritv as 1\11'11 in l·jl'""t, TII('I'l'i'OI'(', ('111>11'
(1)1"1'111"1'" II'il1110t Iii' "Ill,jl'ct rl'!'l'ol\('1 il'r\v to ill('f'rllsl"l rod'(·itlll'I'" I'ul'
,ilJhlions wliilh 0('('\11'](';1 prior to tIle r1r(",til'c' clatr uf ~, l;l4'i,

1'1'1,F .\'1"J',II'll~'FN'l' HF'II'l,,\TI,):-.!

J I j" till'
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Owin<r to a \'nrj(~ty of fflctor~, incln,ling enViI'OIlIIH'ntlJ1 01' zCinlll:':: I'e­
stt'il.'tiol~'i and the C()sts of pl'eclilW scpn.rnte CATV poll'" ot' ('lltlllll'll.
ing CATV cnbles uIII1l'rgt'ouIH1, t~cre is often noprllcti"1111I1I"!'IIIIi.lve
to 11 CATV "ystem oremtor exccpt to IItJllzc fll'llllnule SPllCC on (',\I.<t­
ill;.!: pules. '1'11,·. nllll(\)er ofJ)oles owned ot' COllt rolled 11.1' c:(l,]r COIl1!':IIII('S
is insignificflnt, estlltlflte to be less tllfln 10,000, as compared Iii Ille
oV('r 10 mi11iol1 utility-owned or cOlltrolleel poles to \\'!licll CATV lil\('s
nl'(' :tttaehrc1, ,

Sllal' i1l i2: :tl'l'nngclllent.s lTlinillli7-l' lI11nrCrSSl1r,V nnd COSily dllplil::ll illn
uf phnt. fot' all pulc !ISCI'S, IItilitic's IlS \vell IlS cnhkyonlplllll,·", :'1.\,'1_

t1lelcss, po]r Ilit:(chlll(,lit agr(,c'llirnts upt\\'cr!l utIlJtIl's \\111']11111'11 :lllIl
IIlaildnin Jiolr linrs, alld eaull' t('1('l'ision sysirlll"; wllicll 11':("1' 1IIIIi!.tI,!,.
SP:\l'(~ 1I11\'l'gcllc't'nt('rl consiLlct'1I1Jk c.Ic,bntc, Confiict nt'isp", 1III'],'rsl 1111:1­
nl,l\', h0111 ('frol'ts IIY ('Ilch typl' of fll'lfl to TnllllltllZC JI" sLat'I' iii Illr
lul,'I] li\"rj"I'sls o[ juillllv \I"ed f:lcilili('s, ()j' tllr IIIOI'C t11lL11 I Illilillll l
pllil'" un 1I'Ilieil I.'I1Ld(~ up;'\'ltl,)rs !('IlSC spaCl', f(~\I'('t' tllilli lwlf :11'1' '/111­
tl'olled LI' II,)epllun(, cOlllpanirs, \\'lJik S;-l j)('!'ccllt are contllll!eIJ II,V
pUII'"t' utiJitirs, pllblic nne! privn!e, Most CATV systrll1.s kn-(' SI':I,'('
flOlll more thllll on(' \11 ilitv, All cstilllatccl 72 pcrcell! of Ilil ";\1,],, '1"­
trillS lr:1sr po](> spacI~ fl'1J);1 B(~ll Tr]rpholll' opC'l'llting' ('ol1ll'llllirs, 111l­
pl'O\illlatrly ().') pCI'C~rnL hav0- ngt'r('!lwnts with jIlI'Cstlll'-OIlIlI't/ pIJ" 1'1'
('llIllj1:lllies, an nddi~ionnl 21 pc]'crllt. lease spn('e fl'OIIl il1dl'I'('I1<!I'lit
II'lrpliolw (,olllpilnics, wliilco llJ jlt'r('rn! ItttaciI to poll'S o\l'llI'd 11.\' ]: l-:,\.
"I)°I'('I':Jfi\'rs :lnd ]1, l)('I('('nL Ilc'lllir(' SPllCt' fr011l lltllitil'S V\\II\'II i,\
1111111 ii' i jJll Iii ips,

]JIll' to 111(' jl)('llllllllllllllly ill O\I'II,'r"llijJ OJ' ('olill'o) o[ 11l,I",,, III wlli, II
('1I1d(\ systl'TlI Op('rlltors, Ollt of Iiccrssity Ol' ),llsilless ('OIlI'('liil'IlI'p, 11111'1
11111\1:11 111('ir ili"trihlltioll frrciliti,'s, it is rOlilclldC'l! tlilit tllr Iitilille, 'II'
joy n sllpr]'iol' ]Ja]'gninillg po"itioll OI'P], CATV SySll'lllS ill III'gol int Illg
t hp l'f) frs, tr l'I11S and COil cl i t JOns fo!' pole n ttae h lI1('n ts, ] t ha" 1)("'11 1111"C!"1 I
1'1' l'('jJl'0-S('nllitil'l'S of f]lr cabll' tl'l('visjon inJllstt'y 1)I:1t SOIlW ulililil's
1i:II'C nhlls('d their SllpPl'iol' llfll'gn.ining position b}' dClIwndin!.." pxoll,i,
t:lllt !'0-nt:1] fr,'s and othcl' unfair trl'ms in I'rtllrn for tiIr. ri<riIt to J('II~"
poli' Sjli)(,P, ('Id,ll' opr!'nlol'S, ic is elainll'(], [\1'(' l'OI11lwliPd t 1;-('(11 (l'rdl' III

1III's(' drllllinds lilldl']' dlll'l'SS, '1'11(\ COlllllli,ssiull\ Olli('r nl' ]')IIIIS 1I1I11
l'oli,'y, ill n<.;t:1I1' I'I'pOl't I'rll'asl'd in A1JlrIlSt Hlii, COlII'II1(1,'d tillll,
"lnJ It.hollgh tIle ren.sonrr),JrJH'SS of cllrl'ent pok attrrclllllPlit rates 1'1"

1llllills,op('n to f!m".;lion, public ulilities by \'il'tllc of th('it' sil-c 1111,1
rxrlIiSI1'(' contl'ol ovC'r :L('erss t.o polr lillI'S, 0.1'(' \lTlqllrstiOl18.1dv in a po,-i,
tlllil 10 (':,-:tl':ld IIIOIiOpoly rcnts ft'om cn.lJ]p, TV syst.rms in till". fOrIll or
unll'asonably high pole rrltaclllllcnt mtrs" (pnge 3+),

Thc cuml1liltee lccei\'('rl testimony thl1t the' intl'Orllldion of bro:l,]
lin 1111 ('lIhlr s('l'l'i('I's Illny pose' It l'oll'IjI('I iti\'(, thrrrlt to t(']el'hoIl0 COlli,
1'"l1i('s, :llld 1111111111' pOll' Iiltfl('11111l'1I1 prli('li('rs O[ fplrl'llIllll' ('Ollillfllli"c;
l'Olrlt!, i[ 1l1l('!JI'('!(I·,l, 1"'I'S('lIt 1'l'lIlisti,' (lang'('l's of "UII'lIl'titil'l' l'r"tr:lilll
ill the' Jllllll'(', 'J'11l~ COllllllission JI:1,S i!1n'stigatrrl the con'lwtit il'c intl'I"
l'l'InLiolls!Jips of tekpllonc and c,LlJ]e COlllp<Lnirs in V[ll'illIlS proc('('din!!s
Pilt! con!r'xts, rrnc! hn.s tn.)(pn IIctiol1 to curtnil pO!1' 1\ till I fllltic()IJ'lWI i­
til'(\ prneticI's in sl'l'rl'rr] inst:1ncl's, (SrI' for exn.IJlple, ('01l7111()/), Crrrl'i()'
7'll1'Iffs fo)' C/I7'V S)I~tl'1))S, 4 FCC:2d Q!)7 (1~)(;r,) ; Cencro7 7'1'1('/)/1011

1
'

('0, of Cn711()))) 1:) FCC 2d 448, af'd, 41:i F, 2rl 300 D,C. Cir, Nrl,
r/.'n,'('d, ;)n() "P,S, SRS (10(~D). Srp rrlso, (;('1/<')'(77 Tr.1<'plw))(' Co, of tnc
SOIiI/W'cst v, United ,')'iatr:s, 4-1~) F, ~rl8'J.(), SCi7 (Jth cil'. 10;1).)
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Till' poll' :11 1:1('lllllel1t polici,'s nnrl l!l'nctic('s of utilil it's owning or COll­
(lullil1g p()ll'~ lin' gl'I1C'I:llly 1I111'cglllatC'<1 at (1)[· pres(~n( tilllC', CUlTcnt])'
only 0111' ,""'(:\t,,-(;rl11nl'cticnt-acLuallv regulates poJr attachmcnt ar­
1'1111:21'1111'llt", \\'hile ill anothcr cight Statcs, rcgulatory 111lthority ap­
!':II'I'ld]y I'"isls 111lt JI:t~ not !H'en C'xen.:isl'd-C:tlifol'llia, Hawaii,
.\"\'Il,h, .\11,1;11, 1:110'\" hhl1,), Yl'11110]IL N"\I' .Tn"'.'\" nil'} Ncw Ye,)];,
,\c"olrlin!..: io II n'ccl1t sUl'\'ry C'OII<1llct('l] Ly the (";llll1lissioIIOs Calile
'!'1'11,\,joill;1 ]\11 I"':l II , I'nl i111,tl' "( ':tld(' '!'(']I'I:is'IOI1 1'ok A II :1CIIII1I'ld­
SI:ltc 1,1\\1' 111111 ('ollrt C':lSI'S," \'('1.\' fI'll' SIIIt('s iJI\\'I~ spl'ciilc S(11111(0IY
]>1'()\'i eiol1s ",1)\'CI'llil1l': rt!tI\CIIIIIClds to utility pole:;. OI1!Y l.~ Sla(c~,

il1'!llrlil1g III,' Distlict of CO]lllll!lin. appral to Ilal'c enacted sLatlltOlY
nlltliolity \\ Ilicll 11111:, 11,' of sliflieil'l1t 111','ndth to ]H'lll1it rrgulaliol1 ).1
[11\ nppropri:lte St:lte bocly.

,J1'Hl;;nrc-T1Il;-JIL 1\\;;I.S r()j: FCC lIl:ClJI.ATIUi':

:\[orro\·cr. til(' Fecleral COll\11I1111ien.tlolls Commission 11:IS recel\tly
Il(·I'id,·d t]1111 it Iins 110 'lll'isdictiol1 1111(]I'r tllc COll1Jlllll1icatiol1s Act of
1:1:',1. :]e IIIIII'litll'l , 10 J"'gllbtl' pll C' It!taclllill'l1t IIIH1 COl\dlJil rrIilal n.r­
1:1'1~:"]ljI'lilc: lii'I',\'I'('11 ('ATV sV~tCI11S all'.] 1111IJtC!t-phol\l' or !1'll'[lhol1l'
11tilitie", (('n7/fm'n/,( 1I'ntr)' aw! Tt7i'll!IOW ('0" i't Id" ,10 1\.H, 2(1
41~\ (1',l';"7),I Tllis derisiol1 "'ns till' l'e s lJ1t of O\'l'l' 10 Y(':lrs of !lr1jC 0 ed­
il1!2'< ill ""]Ii, 11 tIll' C(1)1l11issioll l'\llll1il11'tl tIll' 1'"fI'lll :llld nllllll'C n[ its
jl1;'i",lil,t illl1 nn'l' C.\TV po]r nttll('hllll'l1ls. Till' COlllll1i s sinl1\ dr(:i"jnl\
l1ot 0 d th:ll. ·.hile tlw Comll1llJ1icnlicJIIs .-\ct eOI\f!'lll',] 11p0I1 it I'xp:tl\sin~

p1l\n'r,; 1\.1 J(·:qJ1ntc ,1]] {nrl1lS of ('JI'etri('lll COJJlllllll1il'ation, \\'hcthrr by
i 0 ]I'phol1r, ti']cgr:lph, en.hlc or rflclio, CATV pok nUn.chIncn! anange­
mrl1ls 110 not constitute, "coJ)1l1lllnic[ltion hY' wire 01' ra,lio," n.nd n.rc
thl1s heyolld the 5C01'r o£ FCC fll1thmity, the COllll11issionreasonerl:

'1'1\1' het th:lt, 1'111>]1' oprrillors hn\'I\ [olll1d il1-p1:!cc {llcilili"s
l'IlII\'I'lli,'l1t Ill' "\"'Il I1rl'('""nl'\' rill' Illcil' !IIISilll'"''l''' i~ lIot SJlili­
("1"11/ h:I,,'IS 1'01' lill<]illg 111111.' tl\(, k;I"III~ ,Ji' 1111l,r f:J('ililil's i,e;V---\ \\'i I'" or 1:11] io ,'OIIIJI\ Ill1il'n1 illllS. If slll,h Wi'I'I' till' ('IIS(', W(' llli!:ht

~;\ he e:ll1l'llllpon t.o rq:;ulatr. aeel'''" alld r,hl1l'gl's for 11Sr of plJlllic
1111<1 lll'i\'all\ 1'011<1<; 1l11l1rig:lll or WII,\'~ (,sSI'III illl 1'01' tlll\ I:l,villg
(l[ \\'il'l', or 1'1'1'11 :lI:ec5:; 111111 )1'1115 [0[' 111!t1'lllIll sill'S.

JII IlIlrlitioJ1 1]11' C()Jnlilissioli COII('!Jld('d tJl:\t lllcl'l' WllS no l'I'i1S0\1 10
~('pnl'nlc ]'('''o]lItio\1 of t])(' pll]'(']I' ]r;ra] qnrc.;l.io\1 O[jllrisclictioll 01\ thl'
]In,,js of W11cl]lrl' tl)(· P:\l'ty owning' ';;[' controlling the pole wnC;:1 tcle­
plJoJ),' or n0\11 rlrplJonr C'omp:lllY.

Till' l'01l111liltc0 lJr]ie\'es that S. l!'S47 , n.s l'epol'trll, ,Yill rrsolve t.llis
1111'i",llcIIOlllll ill1pns<;p, hI' (')'cn.tin!Y within 1.111' FCC nl1 nclmillistmtive
fO\'l1111 foJ' Ille l'ecollltio ll' of CATV po]r, n.t.t:lclllnents clis[lutlOs :mcl by
])]'oIJlptlng tlil' srYCl'al Stn.trs, shon]c] thry wish to involve themselves
in t]II'SI' JI1.1It('I'<;, to drvrlo[> tIJrir o\\n p1:<.l1S fl'l'c of Fcdcr[ll
pl'l'"cl'ipl ionc.

Thl' I'OlllilliUrr hl,lir,-('s th:1t Frl1rl'nl invohclllrnt in poll' nlt:li'11111rnt
:1J')'IIJ)~'I'IIII'llls ,,!Jnn],] S('I'\'I' Iwn "!li'I'in". inlnl'l,IIIII,t! PIII'P'l"l''': To (·s·
1:1IJiie;!J II llli'I,II:llli"lll ",!Jnl,II\' liliI'll'll' polr :111:)1,111111'111 pl'III'liITS 111:1.1'
('1'111" 1111;]"1' l'I'I,i,,\\, 111111 ,,111]('t i'lil. 11111] III Illillillli/,I' I ill' 1'11'1'('( of 1IIIj\lSt
Or 11111'I'n C OII:lll1r pol(' :1tlllc111111'111 pl'llcii('I'S Oil III,' \I,j;]Ol' cl,'\'r]opJ])ont
of 1':ILk tell'l j"iun s('l'\'i('I' to tl)(' !l,,!,]ic.

I
I
I

I
l

15

TIll' !lasic Ilesign of S. 1;147, ns reported, is to empo\\l'r thE' F",lcm1
Cornrn1JniClllions Commission to oxercise rogu]ntory o\'rr<l~lJt 0\'1'1' tho
IllTnngclnwnts uctwocn utilities alld CATV systems in 1\11)' cr'''" \l1\('n'.
tho p:utirs themselves flJ'O unahle (0 rrach rt mutuu]ly snt isi':I"lor,Y
:\rrn.ngrmcnt and \\}wre a Statr or more local regulatolv f'I1'11111 JS

un:lrQilfl];]e fur l'csol\ltion, uf cliSplltl'S between thes(' parties. '''"', ]",*7,.
I\:S )'cpo)'tl'd, rtccomplishe." this design ill the' most dirrct :111<1 ]1'llsr
inlrllsi\-r 11111111\1'1'. FCI}eral in\-o]vrnwnt in polc attn.chnwnts 1l11,!lcrs
\I'i]] occur onlv wherc space on f1, utility pole has bcen I]C"lgIII\lc.\ :tnd
I" nctunl1y bClng used for c0l11lnunjcatioils servic('s by wire ')1' 1'111)]1'.
Thl\s, rcgl1l'(l1ess of wheth('r the owner or conlroller of I he polt: is an
('nbty cng-nging in tll(~ provision of communications scnic(' br \\iIC, j I
provision has becn mude for attachment of wire communiclJt I' ,I,S a
COJllJl1unicalions ncxns is estnlJ]j,shcd :;l1flir,icnt to jnstify, in a jllli,.rlic­
tionn] s('ns(~, tho intervention of the Commission. 1')1\\ undrrlving ,'Oll­
crp! of S. ]fJI7, ns reported, is to assure thftt thc communjl':ttiolh :'1';1"('
on IILility poles, crcIlteJ1 n,s 1\ reslIlt. of pl'ivatc flgrcclI1rnt 1)('1 \\'erl1 1l"1\­
II,jrjJ1101\1', (,oll1l'lmir5 II)\(] tC'lrphol\e eOll1panirs, 01' !.J"!\\'('I'n nOllll,lf'­
pilolle' (:nlllp:ll\il's :\1111 C'ilble tC'lcvi:;ion cOlllpn.nirs, ]mll111l10 1\ \'11 il:tLJ,.. III
Illst. 1I)Id rc:tsol1ldll r ratrs, lInd IInrlrr just and reasonable> tCl111S 111111
conditiolls, to CATV svstems.

::;, FI47. ns II' )ortc,d: stD):; short .' 'T tlll' )]'ovj .. io1\ '1"1,,
."j)ril'(' to CATv "wire or r:\l]io cornmllnic:l.tiolls" pCI' ~el 01' thnt l"lil'~
(1)1\~tlllltC' "instl'lll1le1\taliti,·s, facilitirs, n) lamtus," d 1\'le1'a 111,'1­
(e.1I a to \\'11'1' communlcatlOns (ns IIserlln scction, a 0 t 11'0111 11111­
~C:lfJ01\S Act, 47 O.S.C. 15,1 (ii)). Ho"cvrr, S. 15-17, ns I'epllited. ,11)('s ~
rxpnnd t.1Ic COI1Il\1issioll's fllltllority over rntitirs not Otllrn,lisc SIII'jl'I',t
10 FCC iurisJiction (slIch ns rlcctric power companics) an,l o\'c!' 1111 \"-
j ices of commllnicntions common crtlTiers not otherwise Sllbil'ct to H'C
rrg:llhtinn (pl'inr,ipfll1y tll('. int.l'nstnLr prncticcs of intrl'<;tllll' or illll'll-
"lllIn iclrp]I0l10 compallies), This rx lansion '(i1lltOI' ' :tIl-
t 1((11.' ' , I irC\llllScrib('l ani rxten ' '0 fnr as i" nr('('''''III'\'
ill wl·mit. til ,OJlIl1nSSlOn ,0 1l1VO ve itself in arrann-cmenls rt 1,,'llllg
the ll'ovisioll of lItl II' po llCa] c to ./L SVql'IIIS.
FVl']1 J1\ t II~ Il1stnll('(' :, .. ) I, fl.S rrpol'trd, dol'S not COlltl'JIII' \10 II l'llll­
lillllilig Ili\'('I·t JIl\'o!\,rlllrl1! ]lV 1]11' CIl!III\1'IS:;io\1 ill 1\11 CA'I'\" pllil 111­
I:u,llIJII'lJi IU'1'lll1grlllrnls. FCC rr~ll1nti()1l will OCellI' Oil I\' \\,111'11 a \llllil,'
01' (',\TV "v"telll ill\'olces (he po\\,('rs cO\1fl,ned by S. Fd7, liS 1'('[JOlt"II,
to )11'1\1' a1\d rcso]\'(' cOlllpail\tc.; rehtil1g to thr mtes, tCI'IlIS. ll1\d c<lII,li­
tiolls of pole attachments. The Commission is I\ot empo\\'c'\'('cl to pl'r­
scribe rntes, tcrms, and cOllditiolls for CATV pole att:lClll11f'lIte; !CI'II­
cmlly. It liLlY, hO\\'cvpr, isslle p:nidrlines to be llSrd in dl'tc'l'Il1illing
whether t]lC\ rules, te1111S, n.lIcl conditions for CAT\' pole ntt:lc!JIIII'JIi:'
arc jllsl. :l.ndrcrlsonflblc in allY parlic\t1nrcase.

.:'I10rro\'('r, tho Commisc;ion's jnrisdictional reach extl'nd" 0111.1 1'1
tl\Osc r.ntitirs which pnrticipate in the provision of COInIlII]llic:11 ilillS
sjJI\(:n on ntil.iJy poll'S, Thns, nn rh,et.ric powrl' company WII'II'!1 o\\'n~ (II.'
('(Inl I'ole; It lllJ1ILy po](~ wonlll hI' s'ILied 10 F·CCjllri"dict.i(lIl ll]lly i 1'1 "1 Ii

!'lrl'lilldili(i11:; Illl' 1111'1: (1) tlir. )lowcr COI\1jJallV S!III)'('S ih l'IJlc~ ",ili':L
11'11'11111111(' l'l\lllpaIIY, 01' otllrr conlllillni('alion" cnlily; and (:2) 11 ,,,1·1,,
lcll'\'iSIII\l :.;\,"11'111 elIJU'I'S 111(' eOJ)IInllnicn.tions <;P:lC(' 01\ tile Ilo!I' \\'1, II
1111' II'kphIJI1,CI Ilti]ijy 01' olhel' COIIIJII1Jnil'atiolls (,lItily, or OCCllpil'S 1]11'
CO)IIIllIIIl]('l\tJOIIS sJ1~\('() alono. All electl'ic PO\\'f~l' cOl1lpnny O\\'J1in~~ or
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~TITI: (\H 1,1\(' II, (',lTV 1'llI,1: ,ITT,\('II~IF!':I' JIU:lILIIT1(\N

:-:.. 1:,1-7. II'; I'q)()l'tl'll, pl'nllils nil} Stall' "hicl! 1'1'gllJalcs the rates,
jl'J!llC. ,~lld ,'ollllitiol1~ fOl' CATV pole :1tt~I'lll11ellts to llrrl'llIj!t til('
):(',1,·, 1,1 ('OIllJIIII!lil'at iOlls C'o!lll1li(;ci')JJ's l"'~I,I:d JOI} nf polr :ltl :,dl­
1III'IIh ill 111:11 :-;I~II'. TIl(' COllllJlill('I' l'OII~i(1cl'~ 1]111 111~ttrl' of C/\TI'
pol,' :1tIII,'lllll('I:I~ to))(' l's'-;C'llti:111v loc:)1 illl1:1tlll'r, :1111] (hilt tlw "~l'iolls
....;,~Ir Ill\d 1(\":1) l'('!:Cl\l:JtOl'Y ])oc!irs which 1'('J.!III,'1k othrl' pl':lcticrs of
1,,!,'!\IJ()Jh' :111(1 "I,·l'tl'ic l1tiliti",-; :11'1' lIdl('1' r'lilipp,'d 10 1'I'glllal" C:\TY
pllll' 1IIIII,'iJllI('III,". 1:"12:"1:11 iOl1 ,,1101\),1 lK) "I'sl,'d \I'iliJ tllosr l)('I'SOII~ 01'
:1~('llt'il'" 111(,,1 1'11l\1ilil11' wj(iJ 1111' JOl':t! ('ll\·jl'onlll('l1t withill whirh lItili­
1:1''; Ill\d c:tlJl" 1")(,,,j,,ion systl'ms oprl':1te. It is oll]y bccnuse such Stale
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or 101:11 11'f'gll1::Jtioll c1l1Tel\tly lloes not wielely exist that Feeleralsllpplc­
IIH'llt:1lrcgulation is justified.

However, the fra'mcwork for such State and local rrL;ldll1 ion is
alrcady in place. CATV systems amI electric power and telephone
utilities are subject, in varying degrees, to local or State re~lllat IOn in
numerous ways. State and local public service commission" :md other
agrneies o.ll'errdy possess It wealth of experience in regulating intra­
state power and telephone companies. CATV systems arl' gr"ntecl
fntnchise permits from the officials in the communities in which they
operate. Several States have cable television commissions which per­
f01'1ll regulatory functions in adJitioll to those performed by thl~ com­
1n1lnity fmnchising authorities.

~'e\'erthcless, in the absrnce of !rglllrltion by tllesc Strt1c' find local
:lllthorities of CATV pole attachments, the Federal COTTllllllnieations
Commission should fill 111e regulrrtory vacuum to assure that rates,
trl'ms. alld conclitions otherwise free of governmental sCiutiny arB
assessed on u just and reasonable basis. The committee looks to a
repl"cl)llH:'nt of interim FCC jmisdiction by the States and localitics
cOllcell1ed with the orderly growth of crrble television. Since this is
:l l'cl:ltinly novrl issue in nlflll.V Stutes, there will he a time before
mnny asscrt CATV pole o.ttnchment jurisdiction. Most States will
I'c,!llire spc:cirrl legislation in order to empower their utili1 v commi,,­
sions '''ith the relJuil;ite allthority. Some States rnny wish to conduct
stllilics of ]ocn1 !lecds prior to considering le~islrrtive nel ion, There
is, too, the possiLility that some States mrry not choose to regulate in
this nren.

S. l;;~i, as reported, estaLlishes 0. simple 110tiflcntion process
whcreLy n State l1lily recaptme CATV pole attachment jurisdiction
by ecrti fving to the Commission that it regulatrs the rates, terms,
awl conditions for CATV pole attachments. The bill ns report.ed
mll!,cs elenr tllflt the Commission shall be foreclosed from regll1:ltion
witll rcspect to pole nttflchments in any State which has so certified to
the CUllllllission. Heceipt of such a certification from the Stato shall
be COIlClllSi\'C upon the Commission. The FCC shall defer to any Strrte
!I'gllblmy progrnIn oprl'ltting under color of StittI' law, ovrll if dcbato
01' Jiliglll\ollid tJl(~ Slldo ](·vel is ill progl'css liS (0 tllo Illlt!\(lrity of th(\
~llill' or ]111'111 b(l<1y 10 carry alit fl CATV polo attllcllll\ent re~Il!l\tory

pl'ogl'lllII.IIoWe\'er, sillce the purpose of the bill as rrportcd is to create
a forum that is, in fnet, available to ndjudicrrte pole attachment dis­
plltes, State preemption of FCC jurisdiction would not occur if f\.

~lliI(' oilly h~d rrlltJlority to rC!Z'lllate in this aren. bllt wa'] not artlla]]y
implel1lenting thnt authority. Thus, if a State is rcgulating, or is pre­
p"rClI to regulnte lIpon 11 proper request, the FCC is prremrted,
Litig:1lion challenging the State's authoritv would not n.flcet thut
prf'empt.ion unless the reviewing court or other nutliol'it,v hn<1 imposed
f\. sf av ~of_ St~tc regulation pending ?\1tcon.le of the litiHation.

S. l,A I, as reported, unlike the bIll us mtroduced, !mposes no rate­
srf till ~ form 111 a u])on thr. Statrs. The cOlnmi ttee bel ieves t hnt. thr Stat ('S

slloll1<1 llJ1vr: I1lflXillllll11 nexibility to develop it reglllator:v rrsronse to
polr, ~l(:lclllnrllt proLlrms in accordance with perc()ived State or local
llerds nllcJ j)l'iol'itirs. The committee is of the opinion tJ\f\t 110 Frdrrnl
formula could accommodate fill tlle vnl'iOllS localllrecls nnd priorities


