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March 22, 2000
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& Via Federal Express

Re; Proposed merger ofAmerica Online, Inc. and Time Warner Inc.

Dear Mr. Marticorena:

I am writing in responsc ofYOUI' letter dated February 25,2000 requesting certain
additional information on behalf of the Cities ofHawthorneI Indian Wells, La Quinta Lawndale,
Poway, Torrance and the Public Cable Television Authority (hereinafter the "Cities") regarding
the pending merger ofAmerica Online, Inc. ("AOL")and Time Warner Inc. ("TWI~') into AOL
Time Warner Inc., a subsidiary of which ("TWC"), holds a franchise for the provision of cable
services in each of the Citics. I wilt respond to each section ofyour letter individually below.

As a matter of background, it might be helpful for me to describe the pending transaction
in more detail. As demonstrated by the Application, the merger is a parent-level transaction
through which Time Warner and AOL will merge into a new cntity, AOL Time Warner, Inc.
("AOL Time Warner" or"~Transferee"). This merger will be effected by a debt-free all-stock
transaction in which existing AOL and Time Warner stock will be exchanged for stock in AOL
Time Warner. Both Time Warner and AOL will continue to exist as separate and wholly-owned
subsidiaries of AOL Time Warner. In addition, all current subsidiaries ofTime Warner,
including the franchisee(s), will remain unchanged. In other words, each Time:: Warner cable
entity will continue to hold the same franchises, licenses, and other authorizations to operate a
cable system as before the merger. Thus, the application does not seek approval of, and the
Merger will not result in, a change in the CWTent Franchisee(s). After the merger, the
Franchisee(s) will remain the same entities responsible for the management of the cable system
operated pursuant thereto. Indeed, the only change as a re:sult ofthe merger will be that Time
Warner Inc., the cWTent ultimate parent of the Franchisee(s), will become a wholly owned
subsidiary of the new AOL Time Warner which results from the merger ofTime Warner Inc. and
America Online, Inc.

In ~ight o~ the 8?OVe description of the transaction, a number of inquiries set forth in your
letter are SImply mappllcable. For c;II;ample, many questions contemplate a Transferee taking
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over management of the system or assuming the obligations of the Franchisee(s) under the
Franchises. As explained above, neither of these circumstances is present under the Merger,

In addition, much of the information sought by your letter appears beyond the limited
scope of the Cities's review ofthe Application. Under federal law, the authority of the Cities to
request information, in addition to that provided in the Application, is limited to "such additional
infonnation as is reasonably necessary to detennme the qualifications of the proposed
transferee." Implementatio,n.ofSectioQs 11 and 13 of the Cable Teleyision C2nsumer Protection
and Competition Act of 1992, Memorandum Opinion and Order on Reconsideration, 10 F.C.C.R.
4654, 4676, ~52 (1995). In the present case, the only change occurring as a result of the Merger
is that the current ultimate corporate parent of the Franchisee will merge with AOL to fonn a
new entity. Thus, the only question is whether the new merged entity, AOL Time Warner Inc.
will continue to possess the legal, technical and financial qualifications to be the ultimate parent
company of the Franchisee(s). The Merger does not affect the fmancial, legal and technical
qualifications of Time Warner or the Franchisee(s), all ofwhich the Cities have previously
approved. Therefore, any information sought by the Cities that do not relate to the financial,
legal and technical qualifioations ofthe newly formed AOL Time Warner is beyond the scope of
this proceeding and may not be the subject of the Cities' review of the Application.

-
While faithfully responding to the Cities's request for relevant information. the responses

provided in the attached recognize the nature ofthis transaction and the limitations of the Cities'
scope of review. To the extent responses contain information beyond the Cities' scope ofrcvicw.
such responses are for informational purposes only and are not intended as waiver of any rights
which the Franchisee(s) or Transferee(s) may have to object to the Cities' review of such
infonnation in the context of this proceeding.

I trust this letter and its attachment is responsive to your requests, please do not hesitate to
contact me should you have any questions,

cc: Bob Barlow (wlo enclosures)
Tom Fiege (w/o enclosures)
Kristy Hennessey (w/o enclosures)
Jeff Schwall (w/o enclosures)

, 15790.1

Re"eived Mar-22-00 12:47pm From-20a3ZB4840 To-RUTAN i TUCKER LLP,



PART I

Your initial question is whether TWC will certify that the FCC's benchmark rate
methodology will provide it with a "reasonable and adequate rate ofreturn" and therefore that
recourse to the FCC's cost~of-servicerate methodology will not be necessary. TWC will not so
certify. While Time Warner has heretofore used the cost-of-service methodology sparingly, it
would be inappropriate to make a binding commitment going forward. Circumstances may
change and/or the FCC's rules may change. TWC therefore will not give up its right to choose
between rate-setting methodologies in the future.

1, TWC has read the cited paragraphs.

2. TWC will abide by the applicable FCC rules and policies.

3. TWC cannot answer this question since it has not calculated what its rates could
be utilizing the cost-of-service methodology, Moreover, it should be pointed out
that, even if the rates were set using Form 1220, the result would only govern the
basic seIVice tier rate. An increasing amount ofa cable system's revenue is
derived from non-regulated services.

4-12. TWC cannot answer these questions with the requested specificity since it has not
done a cost-of-service analysis for the subject communities. In addition, since the
transaction at issue is a merger ofthe Franchisee's ultimate parent entity with
another corporation, and not the acquisition of a system or systems, there has been
no calculation of the acquisition price ofthe subject cable systems.

13. For the reasons set forth above, TWC does not know whether a cost-of-service
showing will be necessary or desirable. Based on TWC's experience, however, it
seems reasonably safe to state that a request for hardship rate relief should not be
necessary.

14. The FCC Fonn 394 submitted to the Cities included copies ofthe most recent
annual report, SEC FOlm IO-K and SEC Fonn 10-Q filed by each Time Warner
and America Online. Thus, the Cities have more than enough fmancial
information to determine that the AOUTW! merger will have absolutely no
adverse consequences on the franchisee's continued financial qualifications to
operate the respective cable system(s} after consummation ofthe AOurwr
merger, which is the only legitimate fmancial inquiry open to the Cities in
connection with Time Warner's application. Additional financial information is
contained in the pro-forma c0ll801idatcd financial statements for AOL Time
Warner Inc. contained on SEC Form 8-K filed on January 10,2000 and the 8-4
filed by AOL Time Warner Inc. on February 11,2000. See Attachments I and 2.
Further evidence ofllie combined financial strength ofthe merged AOL Time
Wamer entity is set forth in the independent in-depth reports prepared by Merrill
Lynch &; Co" Paine Webber and Goldman Sachs. See Attachments 3,4 IWd 5.

11S790.1

Received Mar-ZZ-OO lZ:47pm From-Z033Z84840 To-RUTAN &TUCKER LLP, Paae 04



15. No. TWC inherited some pending Form 1220 showings when it acquired CVI in
1996. The FCC ultimately approved those rate shQwings. However, TWC has
filed no Form 12205 since it entered into the Social Contract in 1995. .

PARJD

1. Please note that the Merger Agreement that was provided to the Cities was not
redacted. In Exhibit (2) of the Form 394) we indicated that while the Agreement
does in fact el11body the full and c.omplete agreement between the parties, certain
schedules referenced in the Agreement contain confidentia11rade. business.
pricing or marketing information which is not necessary to the Cities review of the
transaction. Nevertheless, such documents are available for the inspection of the
Cities upon scheduling of a mutually convenient time and location and in a
manner that ensures the protection of confidentiality.

2. Copies ofthe application related to federal government approvals under the Hart~

Scott-Rodino Act are vohuninous and not necessary in order to understand the:
terms of the transaction. Substantively, Hart-Scott-Rodino complian~ falls
exclusively within the jurisdiction ofthe federal government. The relevance of
the application to the transaction is simply that closing is conditioned on the
expiration or termination of any Hart-Scott-Rodino waiting period. Furthermore,
federa1law prohibits disclosure of any such information or documentary material
filed in connection with Hart-Scott-Rodino. See 15 U.S.C. Sec. 18a lh1

3. Please see our response to Part I, No. 14 above.

4. We do not prepare fmancial projections for specific operating units or franchise
areas. However, pro fonna projections for the merged AOt Time Warner are
included. See Attachment 2,

5. There are no such agreements other than the Merger Agreement.

6. Neither the franchisee. its immediate parents, nor the current local management of
the .system(s) serving the Cities will change as a result of the subject transaction.
The daily ongoing technical operatiom ofthc system(s), including any plans for
the upgrade of the system(s) serving the Cities, will be maintained in the same
manner by the same entities as exist today. There are no plans to change the
services or operations of the system as a consequence ofthis transaction.

7, No such docwncnts exist other than that included in the FCC Fonn 394.

8, No such documents exist

9. This information i5 included in the SEC Form 8-K and Form S-4. ~

11S190.1
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10.

11.

12.

13.

14.

1S.

19.

20.

115790.1

Attachments 1and 2.

No such docwnents exist,

Based upon the information available to us. we do not understand the relevance of
this question in detennining the legal, technical and financial qualifications of
AOL Time Warner. Neither the franchisee, its immediate parents, nor the current
local management of the system will change as a result of the pending transaction.
The daily ongoing technical operations of the system(s) serving the Cities will be
maintained in the same manner by the same entities as exist today_ We believe
that the dooumentation previously provided in the Form 394 adequately
demonstrates the qualifieatiorul ofAOL Time Warner.

There is no financing associated with this transaction.

There are no loans or loan commitments associated with this transaction.

As stated above, pro forma projections for the merged AOL Time Warner are
included as part of the Forms 8~K and 8-4. See Attachments 1 and 2._

As state;d above, pro forma projections for the merged AOL Time Warner are
included as pan of the Forms 8-K and 5-4. See Attachments 1 and 2.

Any such documents are confidential and proprietary and not necessary for the
Cities' review of the applicant's: legal, technical and financial qualifications.

Any such documents are confidential and proprieuuy and not necessary for the
Cities' review of the applicant's legal, teclmical and financial qualifications.

Any such documents are confidential and proprietary and not necessary for the
Cities' review ofthc applicant's legal, technieal and financial qualifications.

Neither the franchisee, its immediate parents, nor the current local management of
the system(s) serving the Cities will change as a result of the subject transaction.
The daily ongoing business management ofthe system(s) will be maintained in
the same manner by the same entities as exist today.

Neither the franchisee, its immediate parents, nor the current local management of
the system(s) will change as a result ofthe subject transaction. Additional
financial information is contained in the p1'o-!onna consolidated fmancial
statements for AOL Time Warner Inc. contained on SEC Form 8-K filcd on
January 10,2000 and the 8-4 filed by AOL Time Warner Inc. on February 11,
2000. See Attachments 1 and 2. Further evidence of the combined financial
strength ofthe merged AOL Time Warner entity is set forth in the independent in­
depth reports prepared by Merrill Lynch & Co.) Paine Webber and Goldman
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Sachs. See Attachments 3, 4 and 5.

The daily ongoing teclmical operations of the system(s) serving the Cities will be
maintained in the same manner by the same entities as exist today. Time Warner,
through its cable management division. Time Warner Cable. currently serves
approximately 12.6 million subscribers in 33 states. We believe that the
documentation previously provided in the Form 394 adequately demonstrates the
qUalifications ofAOL Time Warner and Time Warner Cable.

21. We do not understand how the infonnation requested in this question is relevant
to the Cities review of the applicant's legal, technical and financial qualifications.
We have provided the Cities all information required by the franchise conccming
our payment of franchise fees to the Cities, which the Cities may audit at their
discretion.

22.

A)

B)

C)

D)

E)

Part III

For infonnation regarding the AOL Disclosure Schedule, please see Exhibit 2 to
the FCC Fonn 394 and our response at Part II, Number 1, above.

For infonnation regarding the Time Warner Disclosure Schedule, please see
Exhibit 2 to the FCC Form 394 and our response at Part IT, Number 1, above.

We assume that the reference to Forms F-4 is a typographical error meant to refer
to SEC Form S-4. Please see Attachment 2.

The Joint Proxy StatementlProspectus is included in the SEC Form S-4, Please
see Attachment 2,

The opinion of Salomon Smith Barney regarding the proposed merger has not yet
been finalized.

You also asked about "open access. II As you may know, when we announced the merger of
AOL and Time Warner on Janumy 10, 2000, both Steve Case (CEO ofAOL) and Jerry Levin
(CEO ofTime Warner) made clear that the combined company would support open access and
implement it on the Time Warner Cable systems, After that initial announcement, the companies
worked expeditiously to develop further details on how open access would be implemented so
that Time Warner cable customers could be guaranteed choice and competition in cable Internet
services. The result of that effort was an II-point Memorandwn of Understanding on Open
Access Business Practices (the "MOU"), announced by AOL and Time Warner on February 29,
2000. A copy of the MOU is provided as attachment 6,

115790.1
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In that document, the companies committed to a n.umber of key practices which have been at
the heart of the push for open access. The key elements of the MOU include commitments to:

*" Offer Consumers Choice: AOL Time Warner is committed to offer consumers a choice
among ISPs, Consumers will not be required to purchase service from an ISP that is affiliated
with AOL Time Wamer in order to enjoy broadband Internet service over AOL Time Warner
cable systems.

r.tJo

* Diversity of ISPs: AOL Time Warner will not place any fixed limit on the number of ISPs
with which it will enter into commercial arrangements and it will offer those ISPs the choice to
partner on a national (on all AOL Time Warner cable systems), regional or local basis, in order to
facilitate the ability of consumers to choose' among ISPs of different size and scope.

* Direct Relationship with the Customer for ISPs: AOL Time Warner is also committed to
allow both the cable operator and the ISP to have the opportunity to have a direct relationship
with the consumer. Accordingly, both the cable operator and the ISP will be allowed to market
and sell broadband service directly to customers. When an ISP sells broadband Internet service
directly to a customer, it may. if it so chooses, bill and collect from the customer directly.

~

'" Video Streaming: AOL Time Warner will allow ISPs to provide video streaming. AOL Time
Wamer recognizes that some consumers desire video streaming, and AOL Time Wamer will not
block or limit it.

While AOL and Time Warners MOV is subject to existing Time Warner obligations, such as its
contracts with Road Runner (an ISP in which Time Warner has a minority interest), AOL and
Time Warner are committed to providing a choice ofISPs over Time Warner Cable as quickly as
pos:siblc, Time Warner will work with its Road Runner partners to try to achieve that goal even
before its current obligations expire at the end of 200 1.

We have been very pleased by the respon.se to our MOD. For example. FCC Chairman
Kennard stated; "For some time now, I have encouraged the fast-moving broadband marketplace
to find business solutions to consumer demand as an alternative to intervention by government.
Today's announcement is a significant step in the right direction ... I conunend America Online
and Time Warner for their leadership. II The MOV was also hailed by many of the proponents in
the open access movement, including openNET, which you mention in your letter. Greg Simon,
co-director of the OpenNet Coalition, noted that "[t]oday, AOL Time Warner hit the fast-forward
button for open access."

Yau asked specifically about our views on the legal authority of LFAs to impose open access
obligations as a condition oftransfering cable franchises. In addition to the legal question, you
asked whether we would acoept such a condition by an LFA as a condition of transfer. While
AOL and Timt: Warner have bad different views in the past On the legal authority ofLFA's to
enact open access conditions, the companies fizmly believe that) given the announcement ofour
MOD on Open Access Business Practices, given the personal commitments made by Steve Case
and Jerry Levin on this subject, and given the dramatic movement in the marketplace to enact

J J5190.1
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open access -- placing such a condition on our merger at this time is unnecessary as we are
committed to providing consumer choice in the provision ofbroadband Internet service
throughout our franchise areas.

115790.1
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RE~ America Online - Time: Wamcr Inc. Mcr~cc

Dear Bill:

I am wrilin; to you regudmg the review of1hc pending America 0Mne (toAOL") - Time
W~r Inc. ("TWIn) mc:rger presently being undertaken by your oroce on behalfofc;cnaiD

California local franchising authorities (Poway, Tarrance. Hawthomc, Lawndale. PCTA.lndian
Wd!s, ~d LaQllinta) to detemline whether the transaction will result in rmy chanie ofcontrol of
the Franchisees uncl« the fespucUve cable television franchises.

As you may recall. you presented to Time Wamer Cable a draft Resolutioll and Transfer
Agreement preparea in c:aJij~tion with your clients that addressed certain coucems regarding
tb~ pending merger. We have had one f:ICc-to-face meetins togelhef with soveral telephone
conversations for purpC5~'; ofdiacu:uing the TrlmSf=- Agreement. We lll'C plc:asod \\ith the
progress that bas been made to date and we are optimistic that thiS process might be brought to a
timely conolusion. It is my undc:rsuwding;basod upon canvc:rsafions with our local counsel. Mr.
LlITscm Jaeniclce, that we have one o~tstandin8 global is:sue~ )loW" fl:qQest that we incorporate the
~orAl1dum of Undc:.niuwling ("MOU")~nAOL and TWI regardU:lg "opcu access" into
the Transfer Agreemenl. I WoUld like to lake this oppornuUty to explain belDw why we believe
incorpor.ting the MOU imo w Tranlifer AgreemeP1, as you havercq~ is (i) unnecessary
and (ii) bc:yond the cl~ authoritY ofthc local francbisiIlg authorities in California. Lastly.l
have set forth below a compromise which we believe addresses the reasonable iWd legitimate
intcrcm ofOOm your clia1ts and Time Wlltlla ~lc.

1. beoTPoratiDC dlo MOV i. quuecelJU)'

~ 'tho mef&~r of AOL and Tune Wamer was announced on lan~ 10,2000, bo1h
Steve Case (CEO ofAOL) and Jcuy Levin (CEO of Time; Wumcr) made cJeu lhat du; combined

FtOlll-ZOUZi4UO
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company would support open acceflS and implement it on Time Warner Cable iiYstems. After
that inltial announcement, the complUli~s wOlked oxpc;ditiowly ~ de'\'\::lop futtbct dl:lAib on how
open DCCCSS would be implemented so thar Time Warner cable customers could be guaranteed
choice and eom~titionin cable Internet services. The result oftbat effort was the 11·point
MOU.

In that cJocurncnt, the companies committed to a number of1ccY pra.ctiCC$ which have
been at the hean of the push for open access. The key elements ofthe MOll include
commitments to:

• Otfa Consumers Choice: AOL Time WllDDl is commiucd to 0& c;onsUIlla"S a
choice among ISPs. Consumers will not be fequired to purchase service from an
IS? thaf is affiliated with AOL Time Warner in order to eqjoy broadband Internet
set'Vice over AOL Tim.e Warner cable 5)'StcmS.

• Diversity ofISPs: AOL TimeW~will not place any fixed limit on the
number of ISPa with which it will enter into conune.reial arrangements and it will
offer those ISPs the choice to parmer on a I18Uane1 (on all AOL Time: Warner
c&bl~ ~~ICm~). regional or local baais, in order to f&c:ilitAte the ability of
consumers to choose among ISPs of different size an4 scope.

• Direct IUlationship with the C\lstOm.ef for ISPi: AOL TIme Warner i~ also
commined to allow both l1u; c.blc opotalor and the ISP to have the opportUnity to

have ..w~t rdationship Wi1h me consumer. ~td.ing1y, bo1l1 me cable
operator and the ISP will be allowed to mat1cet and sell broadband service directly
to cUSlOmers. When an ISP sells broadband Intemet 5Cl'Yice directly to a
CUiltQJQU, it may, if it so choos~ bill and coll~&om the CUIlOmet ~tl)'.

• Video Streaming: AOL Time Warner WiU allow lSPs to PJOVlde video streaming.
AOL Time Warner recognizes that some consumers desire video streaming~ and
AOL Time Warner will not block or limit it.

Whi1~ ~ MOU is subj«:t to exiSt1ng Time Wamcr obllptious. such as lts cont:nu:t with
R0a4 Runner (an lSP in which Time Warner has ~ minoril)' inteteat). AOL and Time Wamer are
cOmmitted to providma a choice of ISPs ovc:r Time Warner Cable as quickly az possible. Time
Warner will work with OUf Road R'Unllnp~ to try to achieve ttm goal even before its
current oblisations expire at the end of2001.
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~ ;:&Ie numCtOUS cxomples c1cmonatrating the parties' commitment to implementation
of the undenakings SCl forth in me MOU:

• Time Warner Cable has entered into a binding agreement with Juno Online
Services, Inc. for the provi'Sian ofhiBh·speed Internet servic¢ over Time Warner
Cable's bro~lWd tU:tWork, We belio"e thia cmouncemcnt u yet another
significant step showintt tlm AOL and Time Watnel~ in fact implementing the
framework outlined in their Febn1ary 121 2000 "Memorandum ofl1ndmotanding."

• Time Wamt::~ commenced cllSCUS5ioDS with its pannm regarding the
restruCturing of lhe Road Runner pZU'U1c:::rSbip COlUislc:nt with the Justice Dept.
order that AT&T divest its mtuesl. Such a re~truetUriDg is likely to lead to an
early temrination ofrestrictiQns limiting the abilitY ofTime Warner Cable to offer
mu1~plc ISPs.

• Time Warner Cable has begun a teehnioal anc1 QpenuionaJ trial ofm\.lltipl~ ISP
otferini5 in Columb~ Ohio. In addition to AOL a¢ Road Runner. other ISPs,
including Juno, have been invited to participaxe in thU trial.

• Time Warner is contloulng its Qiscussions with AOt and IlWllCn)US other ISP:i.
We hope to have additional deals to announce as soon as possible.

Thl'O~ \beit lea4ersmp, AOl. and Time Warner are fostering a zzwketplace solution to
the open~~bate. helping m csu.bli:5h 4 vibt~t CQmpc;ti~"o environment where consumers
will enjoy many choices.

Tim. Warner Cable operates under approximately 3400 franchises across the United
States. Al tN:i UmtJ, we bavoc~ ,CC\1rQd AfFova,b or ao opprgvab were deem~ f1e':essazy by
all but. approXi1luUcly JS local trancbising aullumnea. While scvml1 19Q1J~5U1S IlUthwitic~

have expressed an interest in open access or the MOU. no local fnnc:bising authority has
imposeQ such an open~s. requirement or in~orpora~d the MOU, lIS you propose. as part of
the: AOL·TimeW~mergw roview. We betli.ve that 1ho~e 100&1 n-anchiilmg authorities mat
have explored this issue have ultima~lyconc;lud1Kl thAt an open eccelEs fl:qui.rement Of

iacarpotating the MOU into M approval docwne~l, as you have requesteQ, hi unnecessary in
light ofTim.: W~r's dern.ons~led commitment to providing CO~umers a choice oflSPs on
our cable television systems.

Fail 04
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Man:ovet', Wcotpoxating the MOU into the Transfer Agreement as you have proposed
would effectively create an open access requirement thzu will, iu~ be CQun~o<iuctiv~to
ow common 20W pfbavmi cable television operators provide lhc:ir customers multiple lSPs.
Imposing a feswatot)f schta1e upon Time Warner Cable when we have been in the forefronlof
implementing the principles of open access will only dissuade other cable television opcraIOrs
from join1ns us.

In sum. given the AOL-Time Warner MOV. the persol1d commitments made by Steve
Case aM Jetty Lo-vm on thi5 subj~t, the dramatic m.ov~ in the~laceto enact open
access. me pmgrc:i:i to date as ~~cribcdabove. mel the laok of lcpl mahority of a California c:i~

to take such action - incorpomtins the MOU in tho TTansfer Agreement as you bA~ propo:»ed is
unnecessary.

U. bu;orporatiDl tb. MOV law til. TnB6fw AVUID_t II beyolld
tbe ~lear legal authority of the lu~al frandUaiD; aqtborilia

As we haVe: discussed during previous conversatiOOi, we ~1icve tluu attempting to
incorponte the MOU into the Transfer Agreement. as you have proposed, is equivelenl to
imposing an open access requiremeDt upon Time Wlln1t: CAbl.... t'bi3 u clearly hqrond tho
authon~of the communiuc:s.

As YO\1 know, the U.S. Court of Appeals for the Ninth Circuit invalidated Portland.
Oregon's requi~mmttlug AT&T provia" Opl:t1 access in orc1et to obtain tho City's consen~ lO ~

change: of coonol of the cables franchise. The Ninth Circuit, in reaching this rl:~t. intcJprcted
the definition of '1 table servioe" under the Communications Act and concluded that Internet
access provided by AT&T was not a "cable service" within the meanme of the law. Since the:
Internet 5Cln'ic" proVided by AT&T throlJih the @Home cable modem. access wu found not to
be a "cable servicc" undc:r me Communications Act, the Ninth Cin;uit WIlS quite clear that
Ponland could not regulate those services W<Jugh its franchising authority. In !act, the court
stated:

... AT&T need not obtain a franohise to offer cable btoadb~ ...
Pon:1ancl may not impose any requiTmu~m thal bl:\& "the: P\1lPO:lC or
e~tofprohibiting, liJniU11i. restricting or conditioning" AT&T' 5

provision of cabl~ broadband Portland may not order AT&T to
cliscOA~\tCl cable broadband and Portland 111ay not require
AT.t:r to provide czablc bfoAdb~d a3 ~ condition of the franebi3e

f rQlr-Z03m484D Tc-RuTA1I , TUCP.ER LLP. Plil O~
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uansfu ... ~o:c,under~ several provUWll$ of Section
541(b){3), Ponland ma.y nonegulateAT&T'3 provision of
@Hom" ill itS capacity as a franchising authoI1ty.ll1d ibIS OJ!SD
¥~§I AApdiUpu cPDtlim~d i&1 she ;tIancbjse transfer yreemem is
voj~. (Emphasis cuided.)

In shon, the Jaw is quite clear in the Ninth CUcwt. includUlg Withm the Statt of
California. A commWlity may oot regulate a cable television operatorls provision of cable
Inte:net service in its capacity as .. franchising authority and any open 8CCeS$ condition contained
in a fran"bixo U'ADSfgr~t is void as bcinS beyond the lesal aulhority of the community.
SimilGU'ly. it is beyond W legal authorilY of the: C~lifom1a CQlDmunities to 'CrY to reach thls same
result in an indirect manner by incozporating the MOD into the Transfer Agreement.

In. Conclusion

I trust that~ discussion set forth above Iw clarified Time Warutr Cable's commiunem
to providing OUf c\JSfOmers a choice amoD~ lSPs offered on our cable television systems. While
we cannot agree to iAcorpozaUnIl the MOU into the Transfer Agreement for all of the fea£ODS 5et
fonb in part II. GboVl;,~ n.~lc:sll apprcci~ me impoft,iUU:c mat you;- c1i~nt4 ~h to

addtessini tlUs issue. Accordingly, we would propose that the follow1Ili language be included in
the Transfer Agreement.

The City md lhe OnlnleCl acknowledge that TWI aud AOL hllVIl

entered inro a MemollWdum ofUndasumditlg ("MaU'') dated
Febnwy 29,2000, a copy ofwhich is anached hereto as
Attachment A, setting forth certain commitment3 that Time Wimer
Cable will undc=nake to enable ~ustornon to obtain cable modent
sc;rvicc; from unAffi~ ISPs, lucluded among thase
cOnuxUtmentS is the commitment ofTime Warner Cable to otfc:r
CClnsumers a choice among multiple ISPs and that consumers will
nat be Nquired to purchase service from an ISP that is affili~
whh Time WlI:'Ml C~ble in order to enjoy bro.dbain41n~t

Service over me Time Warner Cable system. The Grantee
~wleag~swu th~ CitY is granting its consent to any c1'um&e in
control of the Gnmtee taking into accoWtt the COmDutm.ent by TWI
and AOL as ~resie<! in the MOU and 1he OraAlee 1O implement
the princip~ ~;sl\cd in tht MOU.

FrQl-lD!3l8484Q Pile 06
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WI:; believe that thit 1anauase z:neets the legitimate needs and interests ofboth the
communities and Time Warner Cable. On the one: iumd, the cOOlmW1ities are on recofd as
having cloally c:ommumcated to Time Warner Cable me ilnponance that they attach to their
constituents having a choice among multiple ISPs an the Time WlimCt' cable systems. At the
same Ume. the proposed laniuaP recognizes. and is consistent with, the clear mandate of the
Ninth Circuit t!u&; ".local fi1ul~=g a\ltborit)' znay not wndition ilS appraval ofany change in
control ofa Francbisec: on an open access requirement.

Once you ha"e had an opponunit>' 10 fe'Viaw thi s letter and the PfOPOSal set fonh above,
please do not hesitate to contact Mr. la.erucke or myself~th any questions. We believe it is
important that tbii~ b" resolved slu:nlly, AS 'flmc Warna' Cable i~ not p"parcd to grant any
e~tensionBbeyond the current deadline ofAugust 31, 2000.

GRMlsjw

cc: Tom Feige
Kriity H~~s&eY

J. L~on Ja.cni~ke

Rob Moel

TOTAL P.t.'l7
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RESOLUTION NO- 2000.102..
A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF LA QUINTA,
CALIFORNIA CONOITIONALLV APPROVING THE TRANSFER OF
CONTROL OF A CABLE TELEVISION FRANCHISE GRANTED TO SUMMIT
CABLE SERVICES OF GEORGIA TO AOL TIME WARNER. INC.

WHEREAS, the CitY Council of the City of La Quinta (the "CitY") adopted an
Ordinance establishing regulations for granting and operating cable television systems
(hereafter referred to as the "Ordinance"); and

WHEREAS, pursuant to the Ordinance, the City entered into a Franchise
Agreement with Summit Cable Services of Georgia, Inc. (hereinafter referred to as the
"Franchisee"), (hereinafter referred to as the "Franchise Agreement"). The Ordinance
and the Franchise Agreement constitute, and will be hereinaher referred to as the
"Franchise;'" and

WHEREAS, the Ordinance requires City Council consent to any transfer or
change of control of the Franchise or the Franchisee; and

WHEREAS. FCC Regulations (47 CFR Section 76.502( 1)( 1) require that in order
for a cable operator to obtain approval of a transfer or change in control of the
Franchise or the Franchisee, it must submit an FCC Form 394 and any other
information as may be required by the City; and

WHEREAS, the Franchisee has requested the consent of the City to transfer
control of the Franchise and Franchisee to AOL Time Warner. Inc. (the -Transferee");
and

WHEREAS, the Transferee has filed an FCC Form 394 with the City requesting
City Council approval of the transfer of control of the Franchise to the Transferee
(hereinafter referred to as the uTransfer H

); and

WHEREAS, in suPPOrt of its Form 394 Application, the Franchisee and the
Transferee have submitted to the City certain documents which are on file with the
City Clerk. and are collectively referred to as the "Transfer Documents;" and

WHEREAS. the CitY, through its attorneys and consultants, submitted an
Information ReQuest to the Franchisee and Transferee on or about February 15, 2000
(the "Information Request"); and

WHEREAS. the Franchisee and Transferee have not fully and completely
responded to the Information Request; and

From-7S0 777 7101
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WHEREAS, the CitY Council has determined that the combination of Time
Warner, Inc. ("TWin) and America Online, Inc. ("AOL") into the Transferee could
reduce competition for both video programming and the provision of Internet Service
Provider (1ISP"1 services over the cable system of the Franchisee and potemially
subject su"bscribers to a loss or lack of choice in terms of the selection of both video
programming sources and/or the selection of an appropriate ISP; and

WHEREAS. TWI and AOL have entered into and executed a Memorandum of
Understanding dated February 29, 2000. regarding Open Access business practices
(the -MOU"); and

WHEREAS. the City Council expressly finds that the parties to the MOU entered
into and executed the MOU. at leas! in part, to induce the Federal Communications
Commission (the "Commission") and local franchising authorities to approve the
Transfer; and

WHEREAS, the Franchisee's compliance with the terms and conditions of the
MOU has been relied upon by the City in conditionally approving the Transfer and
constitutes material consideration and inducement thereto; and

WHEREAS, the City Council hereby finds that the Franchisee's compliance with
the MOU constitutes a mitigating factor supporting conditional approval of the
Transfer; and

WHEREAS, it would be fundamentally unfair and constitute a fraud upon the
administrative process if the parties to the MOU were allowed to utilize the MOU as
material inducement to approve the Transfer and then subseQuently cancel. repudiate,
denounce. or materially degrade the requirements thereof; and

WHEREAS. the City and Franchisee have conditionally prepared an agreement
entitled"Agreement Relating To The Consent Of The City of La Quinta, California To
The Transfer Of Control Of The Franchise Agreement Held By Summit Cable Services
of Georgia, Inc." (hereinafter referred to as the "Transfer Agreement"). attached as
Exhibit A; and

WHEREAS. the CitY Council has determined that the Transfer should not be
approved unless the Franchisee, agree to the conditions contained within the Transfer
Agreement.

Received Sep-22-oo oA:A3pm From-7So 777 7101 To-RUTAN Paie 03
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NOW THEREFORE. BE IT RESOLVED that the City Council of the City of La
Quinta does hereby oraer as follows:

secnoN 1. The City Council hereby approves and consents to the Transfer.
subject to the Franchisee executing, delivering, and complying with the terms and
conditions of this Resolution as provided herein. This approval and consent shall be
deemed effective as of the date of closing of the Transfer.

SECDON 2. Unless the Transfer Agreement is executed and delivered to the
City by all parties specified on the signature page thereof, other than the City, on or
before 5:00 pm on September 30, 2000, (the II Acceptance Daten) the Transfer shall
be deemed denied, without further action of the City Council. as of the date of this
Resolution. Staff is hereby authorized and directed to present to the CitY Council at
its first regularly scheduled meeting subsequent to the Acceptance Date a resolution
setting forth the specific grounds for denial which grounds shall be consist with the
recitals set forth herein and the reQuirements set forth in the Transfer Agre2memt.

SECTION 3. Upon the close of the Transfer, Transferee shall comply With and
be bound by the following documents:

1 . The Ordinance;

2. The Franchise Agreement:

3. The Transfer Agreement and all prior Transfer and Extension Agreements;
and

4. This Resolution.

SECTION .A:. The Mayor is authori2ed to execute the Transfer Agreement
attached hereto and incorporated herein with such changes as approved by Special
Counsel. The CitY Manager, the City Auorney, Special Counselor their designees, are
hereby authorized and empowered to execute any documents necessary, in their
discretion, to implement the approval contained herein.

PASSED, APPROVED and ADOPTED at a regular meeting of the La Quinta City
Council, held on this 15m day of August, 2000 by the following vote:

Received Sep-22-00 04:43pm From-7S0 777 7101 To-RUTAN Pare 04
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AYES: Council Members Henderson, Perkins, Sniff

NOES: None

ABSENT: Council Member Adolph

ABSTAIN: Mayor Pena

ATTEST:

~~~:@.-fj
JUN~ EK, CMC. City Clerk
City of La Quinta, California
(CIty Seal)

APPROVED AS TO FORM:

M. KA HERINE JENSON, C·
City of La Quinta, California

Received Sep-22-00 04:43pm From-760 777 7101 To-RUTAN Pare 05



CERTIFICATE OF SERVICE

I, Valerie Bloom, do hereby certify that on September 28,2000, I caused one copy of the
attached Petition for Special Reliefto be served by U.S. Mail upon the parties listed below:

Office of General Counsel Deborah Lathen
Federal Communications Commission Bureau Chief
Room 614 Cable Services Bureau
1919 M. Street, NW Federal Communications Commission
Washington, DC 20554 445 12th St., SW, Room 3-C 830
(VIA FEDERAL EXPRESS) Washington, DC 20554

(VIA FEDERAL EXPRESS)
George Vradenburg, III Timothy A. Boggs
Jill A. Lesser Catherine R. Nolan
Steven N. Teplitz Time Warner, Inc.
America Online, Inc. 8900 Connecticut Ave., N.W., Suite 800
1101 Connecticut Ave., N.W., Suite 400 Washington, DC 20006
Washington, DC 20036

Richard E. Wiley GaryR. Matz
Peter D. Ross Assistant General Counsel
Wayne D. Johnsen Time Warner Cable
Wiley, Rein & Fielding 290 Harbor Drive
1776 K St., N.W. Stamford, CT 06902
Washington, DC 20006

Counsel for America Online, Inc.

Aaron 1. Fleischman J. Larson Jaenicke
Arthur H. Harding Rintala, Smoot, Jaenicke & Rees
Craig A. Gilley 10351 Santa Monica Blvd., Suite 400
Fleischman & Walsh, LLP Los Angeles, CA 90025
1400 Sixteenth St., N.W., Suite 600 Counsel for Time Wamer Cable
Washington, DC 20036 and America Online, Inc.

Counsel for Time Warner

Valerie Bloom
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