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John A. Karousos, Esq.
Chief, Allocations Branch
Policy and Rules Division
Mass Media Bureau
Federal Communications Commission
The Portals
445 Twelfth Street, S.W., Room 3-A266
Washington, D.C. 20554

Dear Mr. Karousos:

This letter is transmitted on behalf ofWindthorst Radio Broadcasting Company in
response to your letter ofMay 24,2000 referencing the Petition for Rulemaking filed on
behalf ofWindthorst Radio Broadcasting Company on March 28, 2000 seeking to allot
Channel 230C3 to Windthorst, Texas as that community's first FM broadcast
transmission service.

Your letter ofMay 24, 2000 indicates that the proposal is unacceptable for
rulemaking. You indicate that a staff engineering analysis reflects that the proposal is
short spaced to the vacant allotment for Channel 230C2 at Seymour, Texas and is short
spaced to the pending application for station KSEY requesting Channel 230C2 at
Seymour (File No. BPH-2000406ABD).

As your letter correctly indicates, the license for station KSEY, Seymour was
amended to specify operation on Channel 230C2 in lieu of its then present, and still
present, operation on Channel 232A. The Commission's decision is found in MM
Docket No. 86-478; 2 FCC Red. 5640 (1987).

In spite of the allocation in 1987, over 12Y2 years ago, this allocation has never
been implemented by KSEY. KSEY was afforded a period of 90 days from the
November 9, 1987 effective date to file a construction permit application on FCC Form
301 for Class C2 facilities. KSEY filed a timely application (File No. BPH-880208ID)
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to implement the channel change and upgrade. KSEY never implemented the
construction permit and on September 20, 1991 the permit was cancelled by the
Commission.

On June 10, 1993 Dennis Williams, then Chief, FM Branch, Audio Services
Division, Mass Media Bureau, wrote the enclosed letter to the licensee ofKSEY. It was
in reliance upon this letter that the Petition for Rulemaking for Windthorst was filed. Mr.
Williams' letter references the failure ofKSEY to implement the Class C2 facilities in a
timely manner as constituting "warehousing ofunused spectrum to the preclusion of
other potential users seeking to provide additional broadcast service to the public." Mr.
Williams then advised the licensee:

"IfKSEY-FM files a Form 301 application before any
conflicting rulemaking is initiated, the application will take
precedence.. If filed later, the application will be subject to
the outcome of the rulemaking proceeding."

Finally, Mr. Williams cautioned that the prompt filing ofa Form 301 (in 1993)
would reduce the risk ofbeing downgraded by a rulemaking and suggested to the licensee
that a copy of this letter be attached to any filing by the licensee to insure proper
processing. The licensee was urged to consult with its engineering and legal counsel on
this matter as soon as possible and it was indicated on the letter that legal counsel for the
licensee received a copy ofthe letter.

The licensee has been engaged in all of the negative activities considered in Mr.
Williams' letter. The licensee did not file an application to effectuate the 1987
rulemaking until April 6, 2000. Mr. Williams' letter of June 10, 1993 was not attached to
the application, even though Mr. Williams made that "suggestion." Furthermore, at the
time of the filing of the application by KSEY, there was already on file with the
Commission the Petition ofWindthorst Radio Broadcasting Company to allocate Channel
230C3 to Windthorst, Texas, thus coming squarely within the statement in the June 10,
1993 letter that if the KSEY Form 301 application to carry out the 1987 C2 upgrade was
not filed prior to "any conflicting rulemaking" the application will be subject to the
outcome ofthe rulemaking proceeding.

In view of the foregoing, it is respectfully requested that you reconsider your
action ofMay 24,2000 and reaccept the Petition ofWindthorst Radio Broadcasting
Company seeking the allotment ofChannel 230C3 to Windthorst, Texas effective on the
March 28, 2000 FCC stamped date.

Windthorst Radio Broadcasting Company pursuant to the terms ofthe
Commission's letter ofJune 10, 1993 is entitled to have its Petition for Rulemaking
considered on its merits before any consideration can be given to the late filed KSEY
Form 301. Should the Petition for Rulemaking filed by Windthorst Radio Broadcasting
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Company be found by the Commission to be meritorious then, and in that event, KSEY
will either have to go off the air or seek authority from the Commission to continue its
present operation on Channel 232A. The Commission's Public Notice indicating the
acceptance for filing of the application on May 3, 2000 reflects the current operation of
KSEY-FM as 94.3 MHz which is Channel 232A.

After 12Y2 years, the licensee has no equities. Almost seven years after the
Commission's letter warning the licensee of this exact possibility and castigating the
licensee for "warehousing" frequencies, the licensee has no equities.

It is respectfully requested that you reaccept the enclosing Windthorst Radio
Broadcasting Company Petition for Rulemaking as of the stamped in date ofMarch 28,
2000.

Should any further information be desired in connection with this matter, please
communicate with this office.

Enclosures (2)

cc: Mr. Mark V. Aulabaugh
Box 471
Seymour, TX 76380
[KSEY(FM) Licensee]
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Mr. We~ley Yenger. Jr.
Radio Station KSEY-FM
P.O. Box '171
Seymour, TX 76380

Re: KSEY-FM; Seymour, 'IX
Wedey Ywgc:r, Jr.
Upgrade to Qass C2

Pur~uant to the MPon_~ld Qr~ in.MM Docker Ko.\B.~78. 2 FRed 5640, 52 red. Reg.
01349. rt::leased Seprembel' 22'0987..and e!f:crive November 9. 987 e c.omm;ssion modified
!h~ atlOtment for KSEY-FM froTii"ehanne1132A to Channel 23 . The Report and Orrle(
deleted the old channp.l 2~?A from th: Ta.ble of Allotmenu (47 CFR 57:3.202) zmd subsritured
Channel 230C2 therein. KSEY-FM was af[oru~d a period of 90 days from the November 9,
1987 effective daL~ LU file u. consm:.crion permit applicC\tion on FCC Funn 301 for Oass C2
fac.-:lities. 1 A1t.~ough the old Class A alloanen! was deleted, KSEY-FM was permitted. to continue
crcrntin, on the olll ~Ilannel (232] pending the grant of a Cla.!s C2 constrJctioo penuit WlU the
implementation of CIU3s C2 opcratior_ 2

Decause Docket 8647~~anentJv ch3n,~ the 'Table of Allotments (47 CFR S 7'3.20'-)7)
KSEY-PM CP.nnOt incefim eJ.y conttnue its operario:lS on"'"Channel 232, b ~;=:::t-=='ft"-

COmmence opernnons on Channel 2~rr""C"T1sequeQrry, XSEY.FM IRE To f1LE A
CONSTRUcnOh PERMIT APPLlCAnON ON FCC ~R.t\'[ 301 to l:pecl operations 0!1

I Bccause th: rulemaking LU upgrade KSEY-FM ro Class C2 on Channel 230 [Docket 86-
.478] CO~IUllc:nced 'Prier tn May 21, 1990. KSEY-FM is required to flle only the minor change
application filbg fee with the FOrn". 301 application. and need not submit the rulemaking fee. S=.
Fe.. Collet:tinn P-nmm Gen. Docket 86·285, 5 FCC Red 3558, 55 Fed. Ree- 19148 (1990).

::. On Jun~ 2.g.~g8):onstt'Uctionpennit_BPH-S80208ID as eALcnua! byBMP~A.:;
was granted to Imp ment the channel change and upgIidC. GQ!t1l;mctiOn, was to have £D-­
completed uy,9«.:w:,e:- 22. l~. However, on September :l.Ya...J..m.. the mit w cancel1e:"./
~ce construct;1~S:-not complete, and an app~ication fOr ex~nsion of time (Form. fC"l .-

cotfS~cr w~~cel\'edcy the Commission. -
~- --"-" .. -



..... .~ -"".-

••='1 •

Ch;:\nllel 230.3 ~ntinued Clperation fur station KSEY-PM on Clwmel232 will only be pcrwil.lOO
m 10uI; as ~uc:.~~erntiondoes not impede the institution of new or upgraded service to the

... ,~public. However, ~Y-EM...is.l:l:1e~clrnt:d that the Comt:nission '!Si1l.ccnsideL pt:Q.pOsals_.
/f--wiUch coufi.ict witJl KSEY-FM.'s Cha~1232 operations. If granted, @EY-FM: will ~~requ~d

l.il rerminate its C.!larmel 232 operation at such time a!: ThE'! C'.onfl.iaing facility is ready tQ

,:ommence t~~m ~ operations. COnscQUently:ttiSm KSEY-FM's liS(mtCresr to implement
~eMi~ cban,g£ as soon as poSSible. ,

Morcn\er, ~ C!a.$$ Cl $tatioo, l>eiu/S lilr~r wan a aass A station, requires greater protection
from encroachment by other stations. Thus, KSEY-PM is presently recc~ving the benefit of CiaS5
S:2 pro'y?aion~.Q.n1y Providini the s:rvic:e of a Class A station. Fafulre to implement CIiSS ­
C2 facilities in a timt:ly manner con.cnut.e,~ .'SVareliou)-Qg" ofymlSed spectrum to the pT1!du~on
of other potential users seeking to provide additional broadcast seI"'ke to the public. Thus,}UUI'

)
J unfilled ~C2 allolment couki re~;t11f in )Our being Ma.de a p.ittiJo an WS1tioll Nlemnking
j seekJD:g todO~ the Seymour. TX Chacncl230 allotmc:n~. JfKSEY-FM 'files a Form 301

l t application before any cun t1jctiiig mlemak'iTig 1~ lnitilncd, etre ilpplUtion will LUc pI'Cl%itlenc:e. If
,;led later, the applicatioD. will be subjeCt to the outcome of the rulemnking proceeding. Report
. l Orticr, DOCl..cl 91-348, 7 FCC Red 4917, ~7 Fed. Reg. 36018, released Au~st 4, 1992.
COIlS!quently, prompt tiling of a Form 301 construction permit. application win reduce the risk of
be~g downgraded via a rulc:making.

:; As 3. Cl~ c: stIltion. KSEY·fl1 is fully :spAtc:d und=r 4i C.!"·.R. § 73JSf1 of the
_,')mmi,l\lon's ru:es at its pre~ntJy liI;cnsed traDSlIliner site. To preserve Cbss C2 facilities,
KSEY-r'M 'MJuld neeo fo spectty an enccuvc radaateopoWer (cRoP) between 25.5 kW and SOD
kW, assuming that the anteDDa height abo~ a\entgt u:rrain (HAA1) remains less than 100
mete:s. If KSEY-FM wishes Tn dOwngr'3de to Class C3 facilities via FCC Foxm 301, KSEY-
Thf \W'luld need to specify an ERP bef1M:en 6.1 kW and 2:'-0 IrW. assuming that the IIAAT
rer.utm less than 100 meters. Morco~r. ifKSEY-~f wishes to do~de Lu Class A facilities
1Ic::;"g J=CC Fom'l 301, KSEY-FM could spCClryaii- ERP between 3.0~na 6.0 kW. ll~ming
that the HAAI CCIWlim less thar. 100 meters. Finally, i!KSEY-FM Simply wishes to change
frequency Tn Chl!..n.nel2JO utiLizmg its PJ'C~1l( r..cililic~, Lh~rcby pemra~ntJy ~maiOing a Class A
~c:Ulty, it m~y instead file FCC Form 302-FM withm 10 days of making the frequell~"Y cba~.
nie- bner procedUre IS orily appLca6Ie"""wtJ.~reno Changes frOm the current parameters (etfeetivc
radia!cd power, antenna radiation c:mer heights, tower hei'ttlt. and coordinates) are proposed
(e~pting the change in Uequency). ~I,) tiling fee is reqUired for this Form 302·FM
modificati.:ln"f-li:c:lSe application. Please note that if K.~FY-PM ~hoose$ not to up~de to
C1::r,.c; C2 fucililies, a Sf.a:lemem roUS! be ..mcluded YJith any Fonn].QJ..J>.c..3.Q2-FM a..EPl!cation.~
rer!lle,~me that KS_EY-FM be DOWt'GRADEIJto the appropria.tc class.

-~ ,
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Forms 301, 302-FM, 155 (the Fee Form to accomp:my the Form 301), and the Mass Media
Services Fee Hling Guide CDJ1 all be ul.Jw.nec from the Commit:l!ion at (202)-63?-~li76. It is
su~~~ted that a ~opy of this letter be atuched to any filing to insure proper processing. I urge
you to consult with your cniillccring and leglll counsel un ~liis .u:.ner 215 ~non I1S pu~siblc.

Sincen:ly.

Dennis Williams
ClUe!, FM Brunch
Audio Services Division
Mass Media. :Bureau

ce: BOOTh, 'Preret & Imlay
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Ms. Magalie Roman Salas
Secretary
Federal Communications Commission
The Portals
445 Twelfth Street, S.W.
Washington, D.C. 20554

(202) 296-0600
FAX (202) 296-5572
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Re: Amendment of Section 73.202(b)
PH Table of Allotments
(Windthorst, Texas)

Dear Ms. Salas:

Transmitted herewith on behalf of Windthorst Radio
Broadcasting Company is an original and four copies of its
Petition for Rule Making seeking to allot Channel 230C3 to
Windthorst, Texas, as that community's first PM broadcast
transmission service.

Should any questions arise concerning this matter, please
communicate with this office.

Enclosures
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In the Matter of

Amendment of 73.202(b)
Table of Allotments
FM Broadcast Stations
(Windthorst, TX)

To: John Karousos, Chief
Allocations Branch
Mass Media Bureau

)
)
)
)
)
)
)

MM Docket No.

PBTITIOH POR BULl HAlING

Pursuant to 47 C.F.R. 1.401, Windthorst Radio Broadcasting

Company respectfully petitions the FCC to institute a Rule Making

proceeding to amend the FM Table of Allotments to add Channel

230C3 at Windthorst, Texas.

DISCUSSIOH

Petitioner respectfully submits that the pUblic interest

would be served by allocating Channel 230C3 to Windthorst, Texas,

as that cOmmunity's first FM broadcast transmission service.

Windthorst is an incorporated city of nearly 400 persons,

located in Archer County, Texas, whose population increased 9.7%

since the 1980 Census to a population of 7,973 persons in 1990.

See Engineering Statement, attached hereto, at 1. Windthorst has

its own school district -- with three campuses (high school,



junior high and elementary} --, its own fire department, st.

Mary's Catholic Church and its own post office/zip code. As an

incorporated city, Windthorst is governed by Mayor Sue

Steinberger and city Manager Don Frerich.

Evidence of Windthorst's "growing needs" is the fact that

school enrollment is up five percent in 1999-2000 over the prior

school year. 11 Like other "communities" to which the FCC has

allotted a "first" local FM service, Windthorst also has a local

library and at least 68 commercial business establishments.~1

These retail businesses include Kotter Tires, D&L Sales,

Windthorst Quick stop, Oodles, Wolf's Mini Mart, Andy Roe's

Windthorst Exxon, Blue Cow Cafe and Berend Brothers Store.

Attached hereto is an engineering report, which contains a

channel study confirming that Channel 230C3 can be allocated to

Windthorst, Texas, consistent with the FCC's separation rules. See

Revision of FM Assignment Policies and Procedures, 90 FCC 2d 88

(1992).

1/ Source: Cindy Frerich, Office of Superintendent of
Windthorst Independent School District.

~I Source: Dun & Bradstreet, 1999.

-2-



Finally, should this Petition be granted, and Channel 230C3

be allotted to Windthorst, Texas, Petitioner will apply for

Channel 230C3 and, after it is authorized, will promptly

construct the new facility.

Vi c nt A Pepper
Counsel for Wind h rst Radio

Broadcasting Company

Pepper & corazzini, L.L.P.
suite 200
1776 K Street, N.W.
Washington, DC 20006
202/296-0600

Dated: March 28, 2000

-3-



ENGINEERING STATEMENT
IN SUPPORT OF

PETITION FOR RULE MAKING

March 22, 2000

Windthorst Radio Broadcasting Co.
FM Channel 230C3 0 93.9 Megahertz

Windthorst, Texas

....I
LAWRENCE L. MORTON ASSOCIATES
21187 BELDEN DRIVE
HOLLYWOOO HILLS. CALIFORNIA 90068-1901
(323) 467-5010 I FAX (323) 487-5848



ENGINEERING STATEMENT

The information and data contained within this engineering statement
were prepared on behalf of Windthorst Radio Broadcasting Co., in support
of a Petition for Rule Making. The petitioner proposes to amend the FM
Table of Allotments, 47 C.F.R. § 73.202(b) of the Commission's Rules, by
allotting Channel 230C3 to Windthorst, Texas.

I. WINDTHORST, TEXAS

Windthorst is an incorporated city located within Archer County,
Texas. The 1990 U.S. Census population ofWindthorst was 367 persons. The
1990 U.S. Census population ofArcher County was 7,973 persons, an increase
of 9.7 percent above the 1980 U.S. Census population of 7,266 persons.

Windthorst has been assigned Postal ZIP Code 76389 by the U.S. Postal
Service. The city has no aural broadcast services. The Bureau ofthe Census
centroid geographic coordinates of Windthorst, referenced to the North
American Datum of 1927, are:

North Latitude:
West Longitude:

33 degrees, 34 minutes, 32 seconds
98 degrees, 26 minutes, 12 seconds

Because of stations KICM(FM) on Channel 229C2 at Healdton,
KZCD(FM) on Channel 231C2 at Lawton, KGDE(FM) on Channel 231C at Fort
Worth, and a vacant allotment on Channel 229C2 at Krum, a site restriction
is required for the Channel 230C3 allotment at Windthorst. At a point
corresponding to the following geographic coordinates, which is 11.6
kilometers southwest of Windthorst, the Channel 230C3 allotment can be
made at Windthorst in compliance with the minimum distance separation
requirements 47 C.F.R. ~ 73.207.

North Latitude:
West Longitude:

33 degrees, 29 minutes, 43 seconds
98 degrees, 31 minutes, 00 seconds

From these reference geographic coordinates, Channel 230C3 is fully­
spaced to all FCC assignments, allotments and proposals contained within
the latest FCC FM Engineering Database. Figures one and two show the
relative locations ofArcher County within the State ofTexas, and ofthe City
of Windthorst within Archer County. Figures three and four show the
incorporated city limits of Windthorst and the allotment reference site.



Engineering Statement
March 2000

II. MINIMUM SPACING REQUIREMENTS

Page 2

The following table lists the nearest assignments and allocations
currently on file with the required distance separations for Channel 230C3.

As required by § 73.207 all minimum distance separation requirements
are met from the Channel 230C3 allotment reference site proposed for
Windthorst. All distances were computed by the methods outlined in
§ 73.208(c) of the Commission's Rules and were rounded to the nearest
kilometer in accordance with § 73.208(c)(8).

ALLOCATION-PERTINENT STATIONS
AND SPACING REQUIREMENTS OF § 73.207

CALL CHANNEL NORTH WEST ACTUAL REQUIRED
LETTERS ICLASS LATITUDE LONGITUDE DISTANCE DISTANCE

KKNG-FM 227-C 35" 07' 58" 97" 37' 28" 199. Km 96.Km

KKMR 227·C2 32" 48' 29" 97"07'52" 150 56

KLXK 228-C3 33"06'51" 98· 19' 57" 46 43

KLXK 228-C2 32·46'55" 98" 56' 22" 88 56

KLBJ-FM 229-C 30"18'36" 97· 47' 33" 361 176

KXTQ-FM 229-C1 33" 30' 57" 101· 50' 54" 310 144

ALLOC 229·C2 33· 35' 10" 97·12'47" 122 117

KCRN-FM 230·Cl 31· 42' 11" 100· 19' 20" 261 211

ALLOC 230·C2 33·35'24" 99·15'36" 70 177

KZCD 231-C2 34·33'00" 98· 32' 20" 117 117

KGDE 231-C 32" 35' 22" 96" 58' 10" 176 176

KYOX 232·C2 31"54'51" 98" 41' 48" 176 56

KSEY·FM 232·A 33"35'49" 99·16'42" 72 42

KDGE 233·C 33· 33' 36" 96· 57' 35" 145 96

KKDA·FM 283·C 32" 35' 22" 96· 58' 10" 176 31

KYYI 284-C 34" OS' 35" 98"52'44" 74 31

III. CONCLUSIONS

The results of this study demonstrate that the FM Table ofAllotments
in * 73.202(b) of the Commission's Rules may be amended in technical
compliance with all applicable spacing rules" Therefore, the Petitioner,
Windthorst Radio Broadcasting Co., respectfully requests the following
change to the Table:

/

V



CITY
Windthorst, TX

Engineering Statement
March 2000

PRESENT
CITY CHANNEL

Windthorst, TX

PROPOSED
CHANNEL

230C3

Page 3

The petitioner asserts that, upon allotment of Channel 230C3 to
Windthorst and the lifting of the present freeze on new applications, an
application for construction permit to build a new Class C3 facility will be
filed promptly to serve Windthorst, Texas.

Respectfully Submitted,

Lawrence L. Morton, P.E.
Consulting Engineer to the Petitioner

March 22, 2000
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State of California

County of Los Angeles

)
)
)

AFFIDAVIT

ss:

Lawrence L. Morton, being first duly sworn upon oath, deposes and says:

• That he is a qualified engineer,

• That he is a Registered Professional Engineer in the State of California,

• That he is a member of the Association of Federal Communications Consulting Engineers,

• That his qualifications are a matter of record with the Federal Communications Commission,

• That he has prepared many broadcast applications and engineering exhibits that have been filed
with and granted by the Federal Communications Commission,

• That he has carried out such engineering work and that the results thereof are attached hereto
and form part of this affidavit, and

• That the foregoing statement and the report regarding the aforementioned engineering work
are true and correct of his own knowledge.

Date: March 22. 2000

Lawrence L. Morton, P.E.

On March 22, 2000, before me. Linda Lu, a Notary Public, in and for the State of California,
personally appeared Lawrence L. Morton known to me to be the person whose name is
subscribed to the within instrument, and acknowledged to me that he executed the same.

My Commission expires 11/3012001 ©!~~@~~&[L ©@~W ~(Q)lf&~~&~[Q)
Notary Public


