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Clauses to be included in State Price Agreements

VENDOR OFFSET:

Pursuant to CRS 24-30-202 4 (as amanded), the state controller may withhold debts owed to
state agencies under the vendor offset Intercept system for: (a) unpaid child support debt or child
support arrearages; {b) unpaid balance of tax, atcrued interest, or other charges specified in
Article 21, Title 39, CRS; (c) unpaid loans due to thc student loan divigion of the department of
higher education; {d) owed amounts rcquircd to be paid to the unemployment compensation furid,
and (e) ather unpald debts owing to the state or any agency thereof, thc ameunt of which is found
to be owing as a result of final agency determination or reduced to judgment as cartified by the
controller.

INTERNET HOME PAGE:

Vendor will need to maintain current pricing information, names of primary sales person and
technicians on an electronic World Wide weh homepage using a format specified by the Division
of Purchasing. Prices must be updated at Igast on a quarlerly basis, but it will be a benefit to the
vendor to update the database as their prices change. Vendors wlll provide the URL (Uniform
Resource Locator) of their homepage to the Division of Purchasing (or inclusion in the State of
Colorade Waorid Wide Wab site,

Vendor must provide a complete price lIst in machine readable format to any State agency upon
their request.

Vendor must notify the Division of Purchasing immediately of any change of vendor name or
address, back order problems, price changcs, ctc..

ART REPORTS:

The vendor will be required to subrmil yuarterly volume reports for their comnpany, to the Livision
of Purchasing. A vendor's failure to submit these reports in « limely manner, in a format which is
acceptable to the state, shall be sufficient cause for the state, at its sole discretion, o terminate
their price agreement:for cause. Raports are duc within 15 (fifteen) calendar days of the close of
esch calendar quarter. The vendor must also provide detailed reports to any state agency
requesting usage for thelr agency against this state price agreement. Cost savings reporting will
be requested from the vendur (format to be determined).
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Companies who responded to the RFP:

Adesta Communications

AT&'T Broadband Network Solutions
Colorado Access Network

GDC Broadband Solutions

US West (now Qwest)
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STATE OF COLORADO

CENERAL SLPPORY SERVICES abesl
DEPARTMENT OF PERSONNEL.
DIVISION OF PLRCRASING

223 Cast 10th Avenus. Suits 302 Via Certified Mail
Denver, Conmo SU203 Revurn Receipt Requestad —
Phong’ {503) 366=t140 2 191 511 863

Ll tneens
Crovi mr

Fun 30.) 884 T430

Larry I+ lrwghin. 3¢
November 5. 1999 [ xecution Y atixr

¢ Reenara enninegm
1wisen Du sclur

k.enneth Swinchart
President. Amigo.net
$06 Wlain St.
Alamosa, CO 81101

Dear Mr Swinehart

This letter is in response td your November 1, 1999 pre-award protest o' the equiest ror V'ropusal for
the State of Colorado Multi-Use Network procurement. RFP 3TK-000] |-00.

EACKGROUND

On October 22. 1999 the Colorado Division of Purchasing for Telecommuniciuiian Services issued
RFP 7TKN-00011-00 for the configuration, implementation, and ongeing manayement of an wut.ourced
s.atewide Multi-Use Network. By lerter dated November 1, 1999, Anuge.net. an interret sorvice
provider with headquarters in Alamosa. Colorado. submined a lemer of protest 10 the Execut ve Divecror
of the Colorado Departmant of Personnel. This protest was timely filed under Seetion 24-109-102.
C.R.3.(1999).

ISSUES

The 1ssues raised by this protes; sre:

(V) The State sample contract is incomplete and does not provide all of Tie t&rms and conditions
anticipated in this procurement.

(1) The RFP reserves ta the State the right 1o reject or uccept portions of sroosals, therety muking it
impassible For offerars to provide a fixed price.

{3) The RFP impermissible adds a vague right to the Srate to cancel the contra:t 1ar unslales reavons. in
addition to the srandard termination for defaulv/cause clause cantained in the sampls contraet.

-+ The terms of the MNT RFP anc resulting services vialate the Federal Te.ccomminncaions Act of
1996 and the terms of the RFP self.

(3) The propused contract, an indefinite delivery. indefinite quantity contract 1ieks it minmmuny quantity,
thereby includes no consideration. and will be void because of the lack or considvraiion.

() The RFP rreats subeontracrars ambiguously and inconsistently.

(7) The RFP contains a vague and contradictory evaluation scheme.

Exhibit B
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DISCUSSION

11) The State sample contract is incomplete and dows not provide all of the erms and conditions
anricipated in this procurement.

The contract that results from the competitive procurement process includes \he RFP ang winning
oi'feror's proposal. The State is prohibited from making any changes to an ofieror’s proposal. Any
changes o the RFP must be made by formal amendmenr and distributed in th: same manner as the
original RFP. Some of the terms within the basic contract document depend npon the winning offeror’s
propousal and the negotiations that result therefrom. A sampje contract is included withun the KFP to
allow the offerors the opportunity to become familiar with the State cantract forma: and provisions. While
there are certain mandatory provisions in a Strate of Colorade contract. there i ullowance for offeror
negotiations tor variances. Seetion 2T stares, “Certain porvions of the eonuact mey Lo wdited ar agjusted
te reflect the actual award tiven a particular vender.” The winning vendor is na: abligated 1o the Stare
until igning the contract.

(2) The RFP reserves to the State the right ta reject er accept pertioas of propesals. thereby
making it impossible for offerors to provide = fixed price.

The lapguage in Section 2. paragraph Z. allows the State to “rejest unv propesal ...20d 10 accept any
portion of a proposal or a)l items proposed if decemed in the best interest of the § are ar Colarudo.” This
was mtended (o expiain Nvo procurement processes. i.e. the establishment of the compelitive range and
the contract negotidgtions with the winning vendor, The MNT evaluation tesm 1§ j:uverned by the
Colorado Procurement Code. The pricing for this RFP is adequately explained wthin Section: 3.6. 4.1.1,
and 4.9,

() The RFP impermissibly adds a vague right to the State to concel the contract for unstated
reasons. in sddition to the standard termination for default/cause clause contained in the
sample contract.

Seenon 2 of the RFP, paragraph CC allows the State 1o cancel the contraer ar cause. This has legal
significance and prevents the State from being arbitrary and capricious. This it Tunther reflected in the
sumpie contract clauses 2.3, 13, and 15. availability of funds. remedies. and wrmlinanon ror default,
respectively.

(4) The terms of the MNT RFP and resulting services violate the Federal T 2lccaminunivations Act
0f 1996 and the terms of the RFP itself.

The Mulu-use Netwark does net violate the Telecommunicarions Act. Quite the oppisife is true. The
MNT supports and advances the Act's goals of Unjversal Service. The MNT will acquire, through a
p iblic-private panmnership, advanced telecommunication services to public sectar orgajuzatims in rura)
and high cost areas ar a reasonable and affordable rare.

Historically, the State of Colorade has allowed its agencies to satisfy commuication s requirements in
a pieceineal manner. Traditionally, telecommunication providers have claimed that ihere is nu business
case to allow them to upgrade facilities in rural areas. This has left many ureas of iie State without the
n=cessary infrastructure to deliver government services.

One goal of MNT is w aggregate the State's demand for telecommunicaticn services fo gain better
buying power whils. 3t the same time. providing incentive to the telecommunications industry 10 -4 the
nzeded infrastructure © the rural areas. The aggregation of demand drives the MNT public/private
partnership infrastructure which will allow more competition. particularly in the rural areas. For exainple.
MNT may require 20 MB of network capacity 1o a parmicular ANAP. The inst: lled infrastrucuire should
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luve agditional capagity 13 allow other vendors to use the pipeline and campen their services o the
wrea serviced by the ANAP. This competition should result in additional servicis vith better quulily at

' comperitive rates,

Additionally, the MNT does nor create “barriers to entry”.  Rarher. the Muln-use Network
public/privare partnership creates the environment to aliow more entranis into the field. The Siate is
procuring a pipeline that will carry voice, daw, and video traffic for the public sectar in a0 integrared
statewide network. Each county will have an Aggregated Network Access Poin: (ANAP) which allows
the individual public wsers to connect to the network. Not only will offero~ ks allowed o bid on the
YANT request for proposal. but they have the additional epportunity ta bid on eaclh comeanity reqiest for
rroposal {BeanPole) to connect 1o the MNT network.

The Community Incentive Funds {BeanPole) allows local communities 1 apply for grunts 1o aggregate
rublic sector demand in each community. It encourages local commurities 1o aggregie the
12lecommunications demand from schools. libraries. iocal government offices. nen-pronit healdh care, etc.
i1 arder to obtain a connection to the stare Multi-use Network. This will erhaice the business case to
1:Jecommunications providers to increass the services and cagacity available in those local communiues.
E.ach community will conduct a separate procurement for these services.

The goul of the MNT project is not to build ANAPs but to build cannected ANAPs into au integrared
statewide network. The State believes that a single integraror can manage the n:twark much bener than
70+~ vendors. Bidding cach ANAP separately would create additional adminisrative and management
problems for the State. Additionally. the State believes that costs will be significantly higher if we
acquire the infrastructure piecemeal. Firsw. the state would be forced 1o act as tl ¢ integrator 1 solve the
compatibility and tezration problems caused by having multiple vendors. Seconc, mest of ihe ANAPS
arc located in rural areas. The State believes that the economies of scale realized through ne Jendor,
coupled with the single integrator approach. will significantly reduca the cests associated with this
procurement.

MNT does not require “flat-rate pricing”. Offerors are provided the oppoitunity o price zuch ANAP
szpurately. The Statc believes that competition will lead to fair and reasenable prcing for theic services,

{3) The propased contract, an indefipite delivery. indefinitc quanrity convract. lacks & minimum
quantity. theredy includes no considerarion. and will be void berause of the lack »f vonsideration.
You have correctly pointed out that this will be an indefinite delivery. indefi 1it¢ auantity contract and
that there must a srated minimum quantity in the contract to be legally binding. b RFF contains a3
simple contract that does not contain all the necessary terms due to obvicus reasons.  The itated
niinimum will be a negatiated contract term based upon the winning vendor’s proposal. [t will be ar that
time when the State will be able to quantify the minimum based upon the vsendor’s mplementation
s:nedule. Section 2T states. “Certain portions of the contract may be edited ur adjuswed 10 reflect the
aciwal award given a particular vendor.” The winning vendor is nor ociigared to the Stte until signing
the contract.

(n) The RFP treats subcontractors ambiguously and inconsistently.

The RFP states that due ro the size and complexity of this praject, the Prime Canrrictor may require
Uhe use of subcantractors (Article 3, paragraph 3.2.1). The provisions pertaining o sul:contrastors were
ntenged (o encourage the Prime Coafractor to use Joeal subcontraciors  The primne concractor/
s beontractor tam will be evaluated on their qualifications and experience in providing the desired
sirvices,  The prime contracter will be responsible for all the work performed. inciuding all
sibeontractars. The Prime Contractor will nor have to submit a subcontractar [or approval. but the State
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~l remain the night to refuse any subcontractor for just cause. The RIP amendineatr will reilect the
Jeistian of the word “approved” in the note under paragraph 3.2.1.

(7) The RFP contaias a vague and contradictary evaluation scheme.

The MNT evaluation scheme is ciearly articulated in Section 4, paragruphs 4 1 znd 4,1.1  There will
¢ g total point value of 1200 with point breakdowns per the stated sections in pagraph 4.1, Paragraph
1.i.1 further explains the evalustion scheme and specifically details which iteins in paragraphs 4.2
ihrough 4.9 will be evaluated and which it8ms are mandatory requirements ror tward, The language in
the first sentence of paragraph 4.1.1 only reflects those general considerations thi t are iucluded within the
svaluated secrions.

DECISION
13ased upon the above, | find:

I The Seate centract included in the RFP is a samiple contract that wiil be completcd tn Jetail after
negotianions with the winning vendor.

.. The pricing for this RFP is adequately explained in sections 3.6, 4.1 and 4.9.

+ The RFP is not vague in its right 1o cancel the contract for cause.

-+ The State of Colorade Division of Purchasing for Telecommunication Serices has nor violaied the
Telecommunications Act of 1996.

» The RFP contains a sample contract thar is incomplete and will be complercd upon award  This will
include 3 stated minimum quantity for the indefinite delivery. indefinite quar tiy zoptract.

o. The Smare of Colorado is nor treating subcontractors ambiguously nor neonsistently  An RFP

amendment will be issued reflecting the word “approved™ deleted from ths note within section 3.2.1.

The RFP does not contain 2 vague and contradictorv evaluation secheme. Seltions « L and 4.1.1

adequarely explain what is requirsd of all vendors.

Therefore your protest is denied. This denisl is based on the procurement cods and rules §24-109-1Q2,
CC.R.5,(1999), C.C.R.101-8. R-24-109-103 {01-99).

Sigcerely. T
i \—" )2 '
R <ZE SN it §'
Jane Lopez -

Trocurement Manager
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GENERAL SUPPORT SERVICES
DIVISION OF FINANCE AND PROCUREMENT
STATE PURCHASING OFFICE

225 East 16th Avenue, Suite 802
Denver, Colorado 80203

Phone: (303) 8666100
Fax:(303) 894.7444

February 15, 2000

Mr. Kenneth Swinehert
Amigo.net

609 2 Main Street
Alamosa, Colorado 81101

Dear Mr. Swineheart,

STATE OF COLORADO

'>,»;;;§ 3

Via Certified Mail
Return Receipt Requested
Z 191 511 906 Bill Owena

Govemor

Larry E. Tryjillo, Sr.
Executive Director

Arthur L. Barphan
Statc Controller

C. Richard Pentnington
State Procurement Manager

ECEIVE])

B 19 Z000
OFFICE OF THE
ATTORNEY GENERAL

This letter responds to your January 4, 2000 appea! of the state’s denial of your protest pursuant to
Request for Proposals (RFP) # TK 00011-00.

BACKGROUND

On October 22, 1999, :he Colorado Division of Purchasing, acting on behalf of
Telecommunication St:rvices, issued RFP # TK 00011-00 for the configuration, implementation,
and on-going managerient of a statewide multi-use network. On November 1, Amigo net
protested certaini eletn:nts of the specifications and cofitent of the RFP. Ms. Jane Lopez,
Procurement Manager for the Division of Purchasing, denied the protest on November 5, 1999.
Because the protest dezision did not advise Amigo.net of its right to appeal, as required by
Procurement Rule R 2 1-109-102-03, I extenided the appeal due date, and Amigo.net subsequently
appealed on January 4 2000. An appeal hearing was held on January 27.

ISSUES

The issues raised by ttis appeal are:

1. Whether the RFP specifications are ambiguous because the state’s sample contract does not set
forth all the terms .ind conditions that will be encompassed by the final contract;

2. Whether the result ng contract will be void for lack of consideration because the REP does not
specify an exact qu antity to be delivered,

3. Whether the RFP specifications are arbitrary or ambiguous because the RFP reserves to the
state the right to accept portions of proposals;

Working together to support the business

of government as your chosen provider
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4. Whether the RFP ;pecifications are arbitrary or capricious because the RFP gives the state the
right to cancel the contract for cause;

S. Whether the RFP reats subcontractors ambiguously;

6. Whether the evaluation process set forth in the RFP is ambiguous and/or contradictory; and

7. Whether the provisions of the RFP violate the Federal Telecommunications Act.

DISCUSSION
Issues #1 & 2

The sample contract it. included in the RFP in order to acquaint vendots with the standard
provisions included in every state contract. The RFP and the offeror’s proposal form the key
elements that will be unique to this particular contract. The RFP specifications cannot be deemed
ambiguous on the bas. s that the final contract language, which will be determined in large part by
the winning offeror’s sroposal, is not patt of the specifications or sample contract. Similarly, the
final elements of the contract will set forth certain minimums, based on the provisions of the
winning proposal and corresponding guarantees from the state, and this will constitute
consideration sufficient to form a binding contract.

Issue #3

RFP paragraph Z of S :ction 2 states that the state may “... accept any portion of a proposal or all
items proposed...” A nigo.net has interpreted this clause to mean that the state may pick and
choose, at its sole discretion, any parts of a proposal without the offeror’s concurrence. This
provision is intended 10 address §24-103-203(6), which states:

As provided in the Request for Proposals and pursuant to rules, discussions may
be conducted vith responsible offerors who submit proposals determined to be
reasonably sus:eptible of being selected for an award for the purpose of
clarification to assure full understanding of, and responsiveness to, the
solicitation rec uirements. Offerors shall be accorded fair and equal treatment
with respect to any opportunity for discussions or revisions of proposals, and
such revisions may be permitted after submission and prior to award for the
purpose of obt iining best and final offerors.

I interpret paragraph 7. of the RFP as referring to the negotiations provided for above. Therefore,
(except in situations where line item bidding or use of alternates is expressly provided for) the
state does not have au hority to unilaterally alter a proposal by selecting/deleting portions but may
negotiate revisions wi h the offeror.

Issue #4

The RFP, Section 2, paragraph CC, provides that the state may cancel this contract for cause by
providing timely written notice to the contractor, Amigo.net contrasts this provision with
paragraph 15 of the sample contract, which addresses “Termination for Default/Cause,” and
assumes that paragraph CC provides the state with authority to cancel the contract arbitrarily, for
any reason it may choosse. I believe this is an erroneous interpretation. Both paragraph CC and
paragraph 15 require that a termination be based on a legally adequate “cause,” and thus both
prohibit the state from arbitrarily or capriciously terminating the contract.
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Issue #5

This issue was addres sed in the protest decision, and the REP was modified to eliminate the word
“approved.” While the state retains the right to reject a specific subcontractor for a legitimate
reason, offerors are ncit required to submit a list of potential subcontractors for the state’s
approval.

Issue &8

I have reviewed RFP !iections 4.1. and 4.1.1, and find that they are not ambiguous. Section 4.1
propetly sets forth the evaluation factors, as required by §24-103-203(5) CRS, and 4.1.1 describes
the process the state will use in evaluating the proposal in regard to those factors. The process
described in 4.1.1 does not change the factors set forth in 4.1.

Issue #7
Section 24-109-204(1" CRS states:

On each appea submitted, the Executive Director or the Executive Director’s
designee shall sromptly decide the contract controversy, debarment, or
suspension or ‘vhether the solicitation or award was in accordance with the
procedures provided in this code, regulations enacted pursuant to this code, -
and the terms and conditions of the solicitation. .. (Emphasis added.)

Therefore, I do not ha've authority to interpret the Federal Telecommunications Act of 1996 or
federal anti-trust laws under the scope of this appeal, nor is it appropriate for me to substitute my
judgment for that of T slecommunications Services in formulating policy to address the State of
Colorado’s telecommu nications needs. My role, with regard to this issue, is to ensure that
Telecommunications £ ervices acted reasonably and did not atbitrarily disregard statutory
requirements when the y developed the specifications for this procurement.” Telecommunications
Setvices consulted with the Colorado Attorncy General’s Office in interpreting the applicable
laws, and after reviewing the Attorney General analysis of the application of the act, I find that
they gave due regard t> the act's requirements. Therefore, I find nio basis upon which to conclude
that the state acted arb trarily or capriciously in formulating the specifications for or the scope of
this procuretnent.

DECISION
Based on the above, I “ind:

1. The absence of fin.l details in the state’s sample contract does not make the specifications
ambiguous:;

2. The ultimate contr ict signed by the state and the winning offeror will include substantially
more detail regarding the deliverables; therefore it cannot be deemed to be void for lack of
consideration at th's stage in the procurement process;,

3. The state’s right to accept part of a proposal encompasses those changes allowable within the
framework of the FFP negotiation process; therefore, the changes would have to be agreeable-
to the offeror or nc contract would be signed between the parties;
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4. The right to cance the contract “for cause” means the state cannot cancel arbitrarily or
capriciously;

5. The evaluation prccess described in the RFP is adequate and is not ambiguous or
contradictory; and

6. Telecommunicatic ns Services has given due consideration to the requirements of the
Telecommunicatic ns Act of 1996.

Therefore, the appeal s denied.

APPEAL RIGHTS

In accordance with §§24-109-20S and 24-109-206 CRS, you tnay appeal this decision to the
District Court for the ( ity and County of Denver within ten working days after receipt of the
decisiont.

Sincerely, . .

Kay Kishline

Manager of Procurem:nt Programs
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DISTRICT COURT, CITY AND COUNTY OF DENVER, STATE OF COLORADO

Case No. 00CV0942 Coutoom9
ORDER 0CT 13 2ul
KENNETH D. SWINE HART, ATTORNEY GENERA!
Plaintiff,

Y.

STATE OF COLORAIO, et al.,

Defendants.

Plaintiff having failed to file an Amended Complaint by September 1. 2000 or proof of
service by September 29, 2000, as directed in my Order dated August 10, 2000. this case is
HEREBY DISMISSEL' WITHOUT PREJUDICE for failure to prosecute.

A Oc et

DONE THIS 6 DAY OF , 2000.

BY THE COURT: g

Morris B. Hoffman
District Court Judge

cc: E. Schwiesow
R. Wolthoff (AG)

/o///f’ji
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n The Statae of Colorado Homapaga

Office of the Governor - Press Office

FOR RELEASE: CONTACTS:

Monday, Apnil 17, 2000 Dick Wadhams
303/866-6324
Amy Jewett Sampson
303/866-6323
Anna Osborn, U S WEST
303/965-2556

OWENS ANNOUNCES $37 MILLION STATE CONTRACT FOR U S WEST TO
BUILD HIGH-SPEED COMPUTER NETWORK LINKING ALL OF COLORADO

DENVER - Governor Bill Owens announced today at a news conference that the State of Colorado has
awarded U S WEST a 337 million, ten-year contract to build a digital voice, video and data network that
will provide high-speed links to state offices and schools in all 64 counties across Colorado.

"This new statewide network will help Colorado bridge the digital divide between rural and urban
communities,” said Gov. Owens. "It will be a key tool in helping to foster economic development and
accelerate Colorado’s high-tech growth.”

The Multi-Use Network (MNT) is the fiber-optic backbone connecting all state government offices and
educational institutions across the state. Through this public/private partnership, many rural communities
will have access, for the first time, to advanced, high-speed broadband services for a variety of multi-use
applications including distance learning, tele-medicine, electronic commerce, Internet access, and
tele-working or commuting.

Colorado residents will be able to use the MNT backbone network to access applications that might
include a parent being able to check online their child’s homework assignments or a patient conferring
with their doctor via the Internet.

The business-base in rural Colorado has not been developed to the point where it can support high-speed,
broadband digital services. The MNT will help to close this gap between rural and urban Colorado. U S
WEST, Cisco Systems and independent telco partners CenturyTel, Phillips County Telephone Company,
and Eastern Slope Telephone Company jwill invest more than $60 million to build out the state-wide
network. The MNT will consolidate existing, but disparate, networks into one seamless backbone
network to provide an array of advanced telecommunications services.

"We are committed along with our partners to helping Governor Owens realize his vision of making
Colorado a thriving technology capital — not just of the West, but of the world," said Sue Parks, vice
president and general manager of U S WEST’s Large Business and Government Solutions group.

"Cisco believes the MNT will place Colorado at the forefront of states in providing Internet access that
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will change the way Coloradans work, live, play, and learn," said Dave O’Callaghan, director of
operations for Cisco Systems.

Last year, the Governor signed into law legislation (Beanpole bill) that provides approximately $4.8
million dollars for the aggregation of rural telecommunications purchases by state and local governments
and non-profit organizations to encourage private sector providers to extend modern telecommunications
services to under-served areas of Colorado. The MNT serves as the backbone to this legislation.

Return to Office of the Governor - Press Office.
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Qwest’s Subcontractors:

CenturyTel

Cisco

EDS

Citizens Communications

Eastcrn Slope Telephone Company
Phillips County Telephone Company
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