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Clauses to be included in State Price Agreements

VENDOR OFFSET:

Pursuant to CRS 24-30-202.4 (as amf'mdad), the state controller may withhold debts owed to
state a~encies undl:'r ltJe vendor offset Intercept system for: (a) unprlid child support debt or child
support arrearages; (b) unpaid balance of lax, Clccrued interest. or other cnarges specified in
Article 21, Title 39, CRS; (c) unpaid loans due to the student loan cJivi~iun uf the department of
higher education; (d) owed amounts required to be paid to the unemployment compensation fund,
rlno (e) other unpaid debts owing to the state or any agency thereof. the amount of which is found
to be owIng as a resull of final agency determinatIon or reduced to judgm,mt as certified by the
controller.

INTERNET HOME PAGE:

Vendor will need to maintain current pricing information, names of primary s~le5 person end
technicians on an electronic World Wide web homepage using a format specified by the Division
of Purchasing. Prices rnust be updated at least on a quarterly b1'3sis. bllt it will be a benefit to the
vendor to update the database as their prices ctlan9~. Vendors will provide the URL (Urliform
Resource Locator) of their homepage to the Division of Purchasing for illclusion in the State of
Colorado World Wide Web site.

Vendor must provide a complete pnce list In machine readable form;:;lt to any state agency upon
their request

Vendor must notify the Division of Purchasing immediately of any cl·lallge uf vendor name or
address, back order problems, price ohanges, etc.,

QUARTERLY VOL UME REPORTS:

The vendor will be required to submit quarteny volume reports fOl' their cOlllpany, to the Division
of Purchasing. A vendor's failure to submit these reports ill C:l limely manner. In a format Which is
acceptable to the state, shilJl bc sufficient cause for the state, at its sole discretion, to lerlllinate
their price agreement'Jor cause. Reports are due within 15 (fifteen) calendar days of the dost: of
each calendAr qU<lrter. The v.ndor must also previne detailed reports to any st<ltc agency
rt~questing usage for tnelr agency against this ~tate price agreement. Cost savings reporting ....lill
be requested from tlle vendur (format to be determined).
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Companies who responded to the RFP:

Adesta Communications
AT&T Broadband Network Solutions
Colorado Access Network
CDC Broadband Solutions
US West (now Qwest)
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STATE OF COI~()RJ\DO----_.

I~.~·r.~~.\.~\:2 ·w
.~~ .
~.~j",:;

G~~ER.",1. Sl,;PPORT SF-lit" IC£S
DEPAIlTl\rn:ST OF P£R.SOSNF;1.
UI"IS'O~ OF' rt:RcR"SlIl\1C

~23 ~.l>l \0111 "~<11,,~. ~\'l~ llu2
P~".Cr. 1,:UI.'I1\l.l" !lulU:;
1'1\I,)"e:' I~03) S~6·b lOll
I· .... \31J;) .11..·7-140

~o\l~lnbc:r 5. 1999
l;U'r~ I· I rU"IIf.l. ~ r
£;~..cc ..Jl;.':: I) q"l,ll

t' R,c:nara 1'~llnln,,-(lln

,;"" ,,,,'n Do. ~"I"T
~.e nI1l:th Sw inl:nart
Presideill. Amigo,net
60'1 MOlin St.
Alamosa., CO 81101

This letter is in rC;::ipon:i~ to your NO'<tcl'nber 1, 1999 pre-award prottst of the ~~qllf:St Tor l'roplJ!>:I1 for
tlilt $tJ~ of ColCl'at.io Multi-Use Network proCLlrcment. RFP #TK·OOQ 11-00.

EACKGROL'SD

0.1 October 21. 19'1'1 the: Colorado Di"isioll \)F P~rc:hasillg for TeloC:Mll'nLII1II.:ILl.iOIl S~r, jeE:S i:is ..ed
RFP ;TK·QOO ll-00 for [1'1: l,:ol'lfigurl&tion. ilTlplcmentatioll, and onal0ing m:111:1rt.:mCIl[ \)f an \Hlt:.ourr;ed
s;.atcwide Multi~Ljse Network. By '~~r dated NO\lcmber 1, 1999. Al11q;~.n~[. :H, Int~I'r~et ~.;Ir\lic:e

pro\f iJt:r with headquarters in Alamosa.. Colorado. submitted a letter of prott~jt 10 IIH: E'iE:clIt \fe I >irec:tar
or the Colorado Dep.lftmt:nt of Personnel. This protest was timely til.d un :kl Sec:tl.:ln :~4·11l9-1 02.
C.R.S. ( 1999).

ISSUES

1 he ISSU~S raised by this prot"5~ a~:

l \) The State sampltl l,;l)lltTi1Ct is inc;omplctc anci does no~ pro\lidll ill I of t \1: t~mH ;.\nu c(lI;C!it;ons
a1lticipated in this procurem1ill1t.

l:!) The- RFP reser'<tes [Q tl,= State the right to rejeCt ~r ilc.:C:l::pt portior,~ uf I;m lV>:II., i!)~!'e~:1 m/l.":n~ it
liTlp(l:i~ibk fa.. ot't'erQrs to pro~idc= it tixed pric~.

Ii) The RI-"P impertnliiSiblt adds a \lague right to the Stilte to canr.:e[ [11.: contl·~.;t r'or 1I1'1 S\4H(L \ 1·~;hOI1S. in
addition (0 the srMdarjj termin:nion for default/ciluse clause c:antair,eo in tin $~I11~Il; C~nlr;\l;L.

I,ll The terms or'tlle MN'r RFP ilnd reSulting 5crvi~e~ \li~Jate the Federal TIo:,~~lmll'llJ,."CajIOn~ Act of
1996 ana the t~rn1S of th~ RFP itself.

(5) The pruposc:d contract, 1111 in<1etinite dcli ...ery. indeftrlitt quantity contract IH:k. iL mirilmum q~l:.lntit~.

lhcroby inc luo~s "0 cotl:iideratian. ~nd will be \foid because of the lack of I;"n~tt,h-[aliL)Il.

(,;) Th~ RfP treats subc.;)ntrar;rQrs ambig~QUSly ang il,consistentJ)'.
(7) The RFP contains l vague and cotmadic[ory e\;'aluation scheme.

Exhibit B
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"t J) The Seate silmplc contraet is incomplete Ilnd dOd not pro\lide a&1l of Ihl: l~rms and ..:.)nui(jon~

;lnricip:l~ i.. thi~ procurement.

The contract thcu results from the competitive prQ~ur.ml:nt process mclude:. \ht~ RFP ~lla winning
",'ti&f\lr' ~ proposal. The State is prohibited from making an~' ~hangt:; to al' of iercr' s ~lrQpl):;al. An)'
c11!\1ges to the RFP must be mid. by formal amendmcllt and distribLlt.:g in Ih: !;am..: mallner as the
origjn~1 k,fP. Some of the terms within the basic ~ontract document d-epend "pUl. til':: ",i'\I\in~ offeror's
propusal and the negotia!ions that result therefrom. 1\ samSls CCI,\tri(;t is inclu,kd Wlth;'l ,11e kFP to
a.llow the Qffero~ the opportunity to become familiar with the State CQntrJct forma: ;md prc,\ti:Ji,)I\s. While
thc~ an:: certain mandatory provisions in a State of Colorado contract. thcn~ i: nllololiance fur "tferor
n,:glJtlfltlOns for \tarjan.;~s. Sc~tian 2T stales. "Certain portions of tne C,>nCfllct JT\~)' b..: Io:Jited ;1r atljuStea
Ie reflect tile actual award ;;i\ten a particular \I~ndQr." The winninc; vendor is nl); ~blig1.ed L\l ~hl~ Swe
ul)[jl .lgnil1g the i;O\1traCI.

(2) The RFP rese""es ro cite Sr:ne the risht to reject er a~cept rJct:,tiO:lS 'If P:"QP~':,I;i. thereby
making it impolisible for offeror'S to provide a fixed price.

The:! lallJiuage in Se.:tion :. para"raph Z. allows the State to ··rcjtll.:l un~ prc'po ~~I '" J"d to :lCcepl an~
portion of D proposal ~r all items propos~d if d(:&:med in the best interest of till.! S are of ~\)IQr;ulo," Th is
\\a~ intended co t'~plai" two prOl';uremc:nt processe:i. i.e:. the establisllm~nt of til, ~OIllPl;tlti"f 1';J,n,~C: and
ll~~ CQ1HrllCI negocilnions with the winning ~I:ndor. The ~IST evaluation ll:I.n1 is :~'1VeJ"lll:'d by the
Colorado Procurement Code. Tilt pricina for this RFP is adlq~atel'y .;~plained \\I,thin S~clion:. 3.6. 4.1.1.
alia 4.9.

(:') The RFP impenni$Sibly adds a vague right EO the State Eo c:lpcrl the cnntrllct fo) I' Qnsl:altlQ
reasoll:'. in addinoll to the st&Ddard ferllaiulion fgr def;lulll6:au~1! clause cI)utailled in the
ssmplf contract.

S'::C[IOll 2 of the RFP. paragraph CC allo\ols tile Swe to cancl:l1 thl;! ~Qntru~t . 'ar c.w~. Th is ha) legal
sig"i rical1ce :llld prev~nts the State from being arbitrary and capric:ious, 11, i~; i: rlJl' her r~t1f.;ted in the
s;.mpk contract claust!s 2.3. 13. &l,d 15. avai lability of funds. rem.edies. "rid tl:;l'n1 inatiol1 ,'or dc::fau It.
rtspecuv"ly,

(,.) The terms of the MNT RFP and resultjpg $ervlCles "iolate lh.: Fl.!dcral T~I,=cQmm&lnil':J.iol1'; Act
of 1996 ltnLltbf ferms of lhe RFP ilSelf.

Thi: MLlh:i-use Net""ork dges not 'vjolate rhe Teler::ommllnications Ar::r. C.1uit\: til..: ,;>pp'l.:iiLe i~ trlol':. Toe
~INT SIJpp0rts and advances the Aet's goals uf Universal Service. 1 hI! MN1 will a,quire. tllr,)lIgh Q

p Jbljc'pri"~te pallnership. ~d"an.:ed telecommunication services to public seci ')r t.Jrgaliizat;l,ns il1 rural
and high cost ~reas at a reasonabla ~"d afforc:lable rate.

Historically, the State of Colorade has allowed its agencies ra satisfy cOlTIlTl\nicl1lion; requ;rclnents in
a piecemeal mann.r, Traditionall)', teler::ommunir;ation previders have c.:J:simed (hat lh.ere is IW bllsincss
C;;~Sct to allow them to upgrade facilities in rural ar.eas. This has left rna.'>,. llrc~ of the Statlil \~ itl1,)\,lc the
n,:c~~:iary jnfrastruc:ture [0 deliver governm,nt sCr'\Iic:es.

OI1~ ~oa.l of MNT is [0 aggregate the State's demand for celccom01unicllti"n servj,e:; to Gouir. better
bl.lying p~wer ",hi Ie. .If tbe same time. providing incfnrrve [0 rhe lCllccol"mul1 ic ,Ui\3IH; indLJstrl, [0 :Idd the
l1~eded infra$trucIUre to the rural areas. The aggrega[ion of demand dri~(s the MNT pl;t:lliCiprivJts;
p.:trtl1ershq;) iMraslrucrtire which will allow more competition. particl.Ili1rl~ in the rUl'Hl Uelj. F,x t:t1l.lnplc:.
1\, ......, may require 20 MB .::If IlCllwork I:ll.pacit)' to a particular ANAP. The insI, Ik,1 ;llir;Htr'llcLllr~ sho.,dd
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I,~vc :ddltio"al c:lpnl;;if~ T,) :Jllow other '\Iendors to use t~e pipeline ,Hid ~Clmpetc their ~el"'l'i.:.:.:s mil) till.:

c.rea ser"i~ed by the A.NAP, This ~ompetiticn should res\,llt in a.dd;tional s~r\'ici=S, 'vltll Qen'~f q\.l:.1I;LY l1t
, ~ ompetiti"e ra~es.

Additionally. the MNT docs nor c;reatt "barriers to ent!')". Rather. the M\Jlti-ll:it ~etwork

r,ublic/privatt l'artn~I''Ship creates th'e l:oviranmenr to allow more entrant:; into [Ill': fidJ. 'l'he: S16~ is
procuring :l pipe lin., rh~u will carry voi~e. datL and video traffic for the public £.C~:tOI in .i.l in[egl'ilIed
stattwide network. Each COUnty will ha\le an Aggrtpted Network Ace.tSS Poin: (ANt\P) ~hich .Ilows
ll)c: individual pLloli1: uscrs to c:onnect to the network. Not only will offe:ro.-'" b 0110\\1.:'11 w bid Oil [he
'ANT rt.:l\lIc:st ri.lr proposal. but the)' h;l\l~ the: additional Oppol't~tnity to t:,id ern ~l1cll ,:l)mclllniIY r~qolc~t for
F·r0I'Qial (BeanP[)I~) to connect to the M'NT n~twork.

Th~ COlnmul,ity Inc:entivc Funds (BeanPole) allows local c:ommunitil:s tl,) 3ppl., fl)r ~,.allts I,) ;aggn=gate
f'ubiic scc:tor clema,'d in ea.c:h community. It Clnccurag~s lo\:~l commtlf inc;-:: loJ a~.~reg;lh: lht
t~ lel;OmlT1l1nication~demand from schools. libraries. local gDvemmc:nt ()ffite~. nc n-pror~t heil!rh Ctl,n:. etc.
i) order to obtnin a c~nn-=ction to th~ state Ml.llti.. llse Network. This will ~nhall:~ [he busim:/is C~e to
[,~lecomrnunica!iol1sproviders to ill,reas~ tht services and c:~r::J.c:ity aVili!a:'le in :n;.,k lc>cal ~mnrnLlTlities.

Each .:ommunity will o:onduct a separare procurement fer these senlices.

The gOflI Qf the MNT project is IlOt to build ANAPs but to build cOllntt;ted AN APS imo aiL int.:~rafed

')latewijj~ netwcrl\.. The State bclicwc:s thra.l II single int.!I"ll~Qr CAn miln••ge the IHt'''-''rk much b~nef [han
';0.... vendors. Bidding each ANAP separately "",clIlId create acsdirional adminis:r;ltlve Dud O1ana~~ment

FrobllSltlS for the State~ Additionally. ths State believes that costs will be si inincalltl~ h,~ht,· if we
acquire the infrastrUcture piecemeal. first. the state would br fo~ed te,:lct :a:i tl I:;: integrator r(, scJl,,~ the
compatibility and il\te:gration problems caused by havinl multiple vendors. Sec;<.nd. most of lhe I\NAPS
IIrt" loc:ueQ in runsl arta5. The State belie"es that the economies of'sGale rcali!oed Ihrllugh ~11\e "endor,
couplr:d with the:: single integra~r approach. will sil1,iticantly red\K~ th~ ecru :L5!lIldated wIth thili
proc ~lrl:mc:nt.

MNT dot~ net req~lire "flat-rate pric:in~". Offeror'S ~re prOVided thf" 0ppol'tLI1Ill' ~o J,ric:~ ':h~l) ANA?
:':pl$rattd~. Thl; State: belkves tha~ comp~titiCln \It ill lead [Q fair OIncl rea~;cnable pl'H:illg t;JI' rh';;t: ~e''''lces.

(5) The propulied contract. ;)n iOlJefioile cJelivery. Indefinite quaD city rpm rlu:t, lacks a minimum
qUllnlhy. thereby indude:s no ~onsider~tiDn. aDd will be void because of lhelack .)f &:llnsidtr:nioD.

You have correctly pointed out that this will be an indefinite delivl}ry, ;nLlE:fj lit': 'rll,llltlty (:c.ntr,1~r. :lnd
that ther¢ must a natt;d minimum quantity it! the: contract to be t~gall)' bin.Jil1g. roc RH' .:ontains a
~i1nple COntract that doe5l not contain all the necessary terms dult to lIbvic Uj n:IIS"r,s. -nu: ,ta!cd
minimum will be a. ne!3cuiated contract t~rm based UDon the winning Vl:l1dor'j p. llpos:il, I[ WIll b~ at ~hat

tim!! when the State will be able to quantify the: minimum bQS~~ upon Ill.: "cn(jL)r>~; ilTlPlelTIt'llLation
s·:lleclul". $~ction 2T sta.t~s. "Cli!rtain po"ions of the c:ontflct mI.)' be Ni[ed Jf ;ldjus(ca Il.. n::f\cct th~

a;tlJal aw~rd gi"l:I' a particular v~ndor." Tho winning vetldor is no[ oolig:lted to th,: St;ltc unril -;i;;ning
tile contract.

(Ii) The RFP treats slIbcoDtr::aC:IQN ambipously .nd incoasistcndy.

Tn!!: RFP States that due to the size al,d complexity of this preject. the Pril'tl~ C(IIHt.u::ror !Tla~ fll'luire
tile LIS": ofSLlb~an[rac(ors (Artkl~ 3. paragraph 3.2.1), Th~ previsions peI1tllnilr~. [0 sl,t!>colHr;l.:rors wc:re
Illtenaed co t:llcol,Jres~ [/11: Prime CL)IHrltctor co use 1~,cl!1 5ubcOIlLn1r.:wrs T'lf pmnt \;oncwc;torl
s"bc:omr:lctor tr;am will b~ ev.h.la~d on their qualificazions and clC.pl.:ricnL:~ ill provldill~ tile dl:sired
;;.:1''' Ic:es. Thl: prim.: contra~or wi II be: responsible for aJl the work l'erforrn~d. indud<nlJ all
s·lbcontrticters. The Prime Contractor will not have: to submit a subc:ontraclCI/ lor appro\fal. but the Sune
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,\, .11 ret:lin t1~e rlght to refuse any subcontractor for just ciluse. Tht; RI:P am~ nllmt:IH will renecl the
-ielc:tion ofthte word "appro\led" in rho note ~Ilder pangnph ~.J \.

(7) Tbe RFP ..gntains ~ Yacq~ and conlraCU~QryevDlu;a,ion scheme.

The MNT .,,,al~lDt;oll scheme is clearly articulated in Section ... pl:IrattruphS <l 1 E.nd 4.1.1 Th~re will
)~ II total POiM value <)f 1200 with paint breakdoWI\s per the stated senions 111 p lrD~:rapll ~,I, Par~~i4ph

L;.I further e~plail'lS tilt e"allJatio~l SChell1e snd speei ticaily details "'hich i Ie-In:> In ptll;\gfZl phs 4.2
i hrol.lgh 4.9 wi II be: c:\'alll~t~cl 4nd which items 3.r= m3ndatoT)' reqLliremcenls Ibr Iw3rd. Tho: I~n.!:uagc; in
Ihe tim sentence of paragrapll 4.1.1 onI)' reflects ~h05e gClleral considerations th;· t !I.r~ illcllJdt"d w:t1nn th&:
I;va Illatcd sitcrioos

DEClSION
I~ased upon the abc\l~. I find:

Th~ Stsre ~c"tr~t inc:uQed ill .he RfP j" a ssnlple ':';'l\tl"act that wiil be ';(hll~)leld in Jct:lil after
negotiafiollS with the \vill11ing \lendor.
The pricing for thi~ RFP is adequately explained in sections 3.6.4.1 and 4.9.
The RFP is not vag",e in its right to tan~el the contracT for cause.
The State cf Colorado Di~isioll of PUfl:hasing for T!lc~ommunic:ation Sef'\ ic.:s has nor violated the
Telecommunitlltions ACt of 1996.
The RFP contains a sample contract that is incomplete snd will be c:omplet( c1 UpO'1 ;lwar;j This \/Iiill
il1c:l ...d~:I stated minimuIn quantity for the indefinite deli\'ery. iIlQefil\ih: 'ItJar trt~ =OlltraCt.

II. Th~ State of ColoradQ is not treating sub~ntrac:tors ambiguQu~ly nor nl:Ullsisrently An RFP
:.lmendment will be issued retlecting the word "apprc\,ed'" deleted from thiS n~m' within s~~:tjon 3.2-1
The: RFP docllI "or contain a vague and contradictory evaluation s~henle. Sc.::tillns.·1 1 arid 4. J .1
a~cquat.'y tt;(plain \\-I'lat is rt:quiflld ohll v.ndors.

Therefore your pro~t is denied. This denial is based on the proc:urcmeor c:od: ,nd rtllt:S r~·~-l 09-1 02.
CR.S. (11)99), C.C.R. 101-9. R-24-I09-103 (01-99).

SiQa:l'ely.
I "-"'"' '

". '$ /..I- /,~~". - ,VI
J~ne Lopez . ~

"rocllrement Manager
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STATE OF COLORADO
GENERAL SUPPORT SERVICE!t
DMSlON OF~ANCEAND Pl tOCUREMENT
SlATE PURCHASING Orne!

22~ EUll6th Avcllue. Suite 802
D€nver. Colcnda 80203
Phon": (303) 866-6100
Fax;(303) 894.7444

February 15, 2000

Mr, Kenneth Swinehelrt
Amigo.net
609 ~ Main Street
Alamosa, Colorado 81101

Dear Mr. Swineheart,

Via Certified Ma11
Return Receipt Requested
Z 191 511 906

•

'1;

'l;:
~

• •. ..
. '7"

Bill OWCIUI

Governor

1..IITy E. Trujillo. Sr.
Executive DirectOl'

Arthur t. Barnhan
State Controller

C. Riclw-d Pennington

~~~ID)

This letter responds to your January 4, 2000 appeal of the state's denial ofyour protest pursuant to
Request for Proposals (RFP) # TK 00011-00.

BACKGROUND

On October 22, 1999, lle Colorado Division ofPurchasing, acting on behalf of
Telecommunication Sl~rvices, issued RFP # TK 00011-00 for the configura.tion, implementation,
and on-going manager lent ofa statewide multi-use network. On November 1, Amigo.net
pTotested oertain elem'lnts of the specifications and content of the RFP. Ms. Jane Lopez,
Procurement Manager for the Division ofPurchasing, denied the protest on November 5, 1999.
Because the protest de:ision did not advise Amigo.net orits right to appeal, as required by
Procurement Rule R 2 t-109-102-03, I extended the appeal due date, and Amigo.net subsequently
appealed on January 4 2000. An appeal hearing was held on January 27.

ISSUES

The issues raised by tr is appeal are:

1. Whether the RFP ~pecificationsare ambiguous because the state's sample contract does not set
forth all the terms .md conditions that will be encompassed by the final contract;

2. Whether the result ng contract will be void for lack of consideration because the RFP does not
specify an exact ql antity to be delivered;

3, Whether the RFP specifications are arbitrary or ambiguous because the RFP reserves to the
state the right to a( cept portions of proposals;

WOrking togeth" '" support the burin...~ ofgr>vl!7'nmmt ttJ yo'!r chosen providrr
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4, Whether the RFP ;pecifications are arbitrary or capricious because the RFP gives the state the
right to cancel the contract for cause;

5. Whether the RFP :teats subcontractors ambiguously;
6. Whether the evaluation process set forth in the RFP is ambiguous andlor contradictory; and
7. Whether the provisions of the RFP violate the Federal Telecommunications Aet.

DISCUSSION

Issues Ii1 &. 2

The sample contract i~, included in the RFP in order to acquaint vendors with the standard
provisions included in every state contract. The RFP and the offeror's proposal form the key
elements that will be \\nique to this particular contract. The RFP specifications cannot be deemed
ambiguous on the bas s that the final contract language, which will be determined in large part by
the winning offeror's ,roposal, is not part of the specifications or sample contract. Similarly, the
final elements of the contract will set forth certain minimums, based on the provisions of the
winning proposal and corresponding guarantees from the state, and this will constitute
consideration sufficiellt to form a binding contract,

Issue #3

RFP paragraph Z of S ~ction 2 states that the state may ..... accept any portion of a proposal or all
items proposed ..... A nigo.net has interpreted this clause to mean that the state may pick and
choose, at its sole disc retion, any parts of a proposal without the offeror's concurrence. This
provision is intended 10 address §24-103-203(6), which states:

As provided iIi the Request for Proposals and pursuant to rules, discussions may
be conducted' Ifith responsible offerors who submit proposals determined to be
reasonably sus:eptible of being selected for an award for the pUll'ose of
clarification to assure full understanding of, and responsiveness to, the
solicitation re~uirements. Offerors shall be accorded fair and equa.l treatment
with respect to any opportunity for discussions or revisions of proposals, and
such revisions may be permitted after submission and prior to award for the
purpose of obt lining best and final offerors.

I interpret paragraph i: ofthe RFP as referring to the negotiations provided for above. Therefore,
(except in situations ~ ,here line item bidding or use of alternates is expressly provided for) the
state does not have au hority to unilaterally alter a proposal by selecting/deleting portions but may
negotiate revisions wi h the offeror.

Issue #4

The RFP, Section 2, p!lragraph ee, provides that the state may cancel this contract for cause by
providing timely written notice to the contractor. Amigo.net contrasts this provision with
paragraph 15 ofthe sample contra.ct, which addresses "Termination for Default/Cause," and
assumes that paragraph CC provides the state with authority to cancel the contract arbitrarily. for
any reason it may eho )se. I believe this is an erroneous interpretation. Both paragraph CC and
paragraph 15 require that a termination be based on a legally adequate "cause," and thus both
prohibit the state frorr. arbitrarily or capriciously terminating the contract
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Issue #5

This issue was addres ;ed in the protest decision, and the RFP was modified to eliminate the word
"approved." While the state retains the right to reject a specific subcontractor for a legitimate
reason, ofFerors are mIt required to submit a list of potential subcontractors for the state's
approval.

Issue #6

I have reviewed RFP ~ ,ections 4.1. and 4.1.1. and find that they are not ambiguous. Section 4.1
properly sets forth the evaluation factors, as required by §24-l 03-203(5) eRS, and 4.1.1 describes
the process the state", ill use in evaluating the proposal in regard to those factors. The process
described in 4.1.1 doe; not change the facton set forth in 4.1.

Issue #7

Section 24-109-204(1) CRS states:

On each appea submitted, the Executive Director or the Executive Director's
designee shall ,romptly decide the contract controversy. debarment, or
suspension or' vhether the solicitation or award was in acc:ordance with the
procedures provided in this codet regulations enacted punuant to this code,
and the terms and conditions or the solicitation.... (Emphasis added.)

Therefore, I do not ha"e authority to interpret the Federal Telecommunications Act of 1996 or
federal anti-trust laws under the scope of this appeal, nor is it appropriate for me to substitute my
judgment for that ofT ~lecommunicationsServices in formulating policy to address the State of
Colorado's telecommt nications needs. My role, with regard to this issue, is to ensure that
Telecommunications ~ ervices acted reasonably and did not arbitrarily disregard statutory
requirements when th(y developed the specifications for this procurement: Telecommunications
Services consulted wit k the Colotildo Attorney General's Office in interpreting the applica.ble
laws, and after reviewing the Attorney General analysis ofthe application of the act, I find that
they gave due regard t·, the act's requirements. Therefore, I find no basis upon which to conclude
that the state acted arb .trarily or capriciously in formulating the specifications for or the scope of
this procurement.

DECISION

Based on the above, I ·lnd:

1. The absence of tin. if details in the state's sample contract does not make the specifications
ambiguous;

2. The ultimate contnct signed by the state and the winning offeror will include substantially
more detail regard; ng the deliverables; therefore it cannot be deemed to be void for lack of
consideration at th s stage in the procurement process;

3. The state's right to accept part of a proposal encompasses those changes allowable within the
framework of theI~ negotiation process; therefore, the changes would have to be agreeable·
to the offeror or nc contract would be signed between the parties;
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4. The right to cance the contract <lfor cause" means the state cannot cancel arbitrariJy or
capriciously;

5. The evaluation prc'cess described in the RFP is adequate and is not ambiguous or
contradictory; and

6. Telecommunicatic ns Services has given due consideration to the requirements of the
Telecommunicatic ns Act of 1996.

Therefore, the appeal s denied.

APPEAL RIGHTS

In accordance with §§24-109-20S and 24-109-206 CRS, you may appeal this decision to the
District Court for the t:ity and County ofDenver within ten working days after receipt of the
decision.

;j~
Kay Kishline
Manager ofProcuremI :nt Programs
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DISTRICT COURT, CITY AND COUNTY OF DENVER, STAIE OF COLORADO
Case No. OOCV0942 Courtroom 9

. . .:. .,~ ;- -..... ,~ ...-

ORDER

KENNETH D. SWINE HART,

Plaintiff.

v.

STATE OF COLORA))O, et aI.,

Defendants.

1J'i iiJ~T 13 lUUU

""'" .Jt..: .........1

4 ITORNEY GENlit'1A~

Plaintiff having failed to file an Amended Complaint by September I. 2000 or proof of
service by September Z9, 2000, as directed in my Order dated August 10, 2000. this case is
HEREBY DISMISSEr, WITHOUT PREJUDICE for failure to prosecute.

-\--

DONETHIS b DAYOF Dc..~

BY THE COURT:

Morris B. Hoffinan
District Court Judge

cc: E. Schwiesow
R. Wolthoff (AG)

/D~IJ(}-

,2000.
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Ci<>vemor Ov'ens Press Releasc http://wwwstale.co.uS.gov_dir/govnr_dir/04-17.OQa.htn

Office of the Governor - Press Office

FOR RELEASE:
Monday, April 17, 2000

CONTACTS:
Dick Wadhams
303/866-6324
Amy Jewett Sampson
303/866-6323
Anna Osborn, U S WEST
303/965-2556

OWENS ANNOUNCES $37 MILLION STATE CONTRACT FOR US WEST TO
BUILD IDGH-SPEED COl\.1PUTER NETWORK LINKING ALL OF COLORADO

DENVER - Governor Bill Owens announced today at a news conference that the State of Colorado has
awarded US WEST a $37 million, ten-year contract to build a digital voice, video and data network that
will provide high-speed links to state offices and schools in all 64 counties across Colorado.

"This new statewide network will help Colorado bridge the digital divide between rural and urban
communities," said Gov. Owens. "It will be a key tool in helping to foster economic development and
accelerate Colorado's high-tech growth. "

The Multi-Use Network (MNT) is the fiber-optic backbone connecting all state government offices and
educational institutions across the state. Through this public/private partnership, many rural communities
will have access, for the first time, to advanced, high-speed broadband services for a variety of multi-use
applications including distance learning, tele-medicine, electronic commerce, Internet access, and
tele-working or commuting.

Colorado residents wiil be able to use the MNT backbone network to access applications that might
include a parent being able to check online their child's homework assignments or a patient conferring
with their doctor via the Internet.

The business-base in rural Colorado has not been developed to the point where it can support high-speed,
broadband digital services. The MNT will help to close this gap between rural and urban Colorado. US
WEST, Cisco Systems and independent telco partner(CenturyTel, Phillips County Telephone Company,
and Eastern Slope Telephone Company)will invest more than $60 million to build out the state-wide
network. The MNT will consolidate existing, but disparate, networks into one seamless backbone
network to provide an array ofadvanced telecommunications services.

"We are committed along with our partners to helping Governor Owens realize his vision of making
Colorado a thriving technology capital - not just of the West, but of the world," said Sue Parks, vice
oresident and general manager ofU S WEST's Large Business and Government Solutions group.

"Cisco believes the MNT will place Colorado at the forefront of states in providing Internet access that



Governor Owens Press Release http://www.statc.co.uslgov_dir/goVllf_dir/04-17-OOa.h

will change the way Coloradans work, live, play, and leam," said Dave O'Callaghan, director of
operations for Cisco Systems.

Last year, the Governor signed into law legislation (Beanpole bill) that provides approximately $4.8
million dollars for the aggregation of rural telecommunications purchases by state and local governments
and non-profit organizations to encourage private sector providers to extend modern telecommunications
services to under-served areas of Colorado. The MNT serves as the backbone to this legislation.

Return to Office of the Governor - Press Office.
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Qwest's Subcontractors:

GGCC [4J 003

CenturyTel
Cisco
EDS
Citizens Communications
Eastern Slope Telephone Company
Phillips County Telephone Company


