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November 30, 2000

Chainnan William E. Kennard
Federal Communications Commission
445 12th St., SW
Room 8·B201
Washington, DC 205S4

RE: m Doc. No. 00-187

Dear Chainnan Kennard:

Thank you for your letter of November 21,2000. regarding the proposed merger between
VoiceStream Wireless and Deutsche Te1ekom C"DT"). In particular, I draw your aUention to
your statement that the "purchase of a U.S. carrier by a foreign-govemment·controlled company
presents unique competition issues," Your acknOWledgment that De\.l,tsche Telekom is a foreign­
government controlled canier, and your assurance that the Commission, beginning with its
International Bureau, "will scrutinize very carefully" any transaction in which such "carrier seeks
to control a U.S. carrier" assumes heightened urgency in light of the impending December 12,
2000, reauction ofc~n C and F Block spectrum licenses. 1

Specifically, I am filing this letter as a request that you use your authority to issue a
declaratory ruling as to whether VoiceStream may participate in the upcoming spectrum auctions
in light of Deutsche Telekom's investment of 5 billion dollars in VoiceStream and the associated
contractual conditions accompanying that investment.

From the facts pUblicly available. and for the reasons described below, it appears both
that VoiceStream, as a result of the 5 billion dollar investment and associated contractual
conditions, is already a representative ofDeutsche Telekom, and thereby of the Gennan
government and that, in any event, the Deutsche Telekom investment is well above the statutory

I Moreover. recent events in Germany suggest that the Qennan government concurs in this
opinion. In response to a request to contribute to 3 foundation to compensate the victim5 ofNazi.era forced
and slave laborers, the Gernlan Finance ministry detennined that Deutsche Tclekom's conmbutioDs to the
fund would be classified as state or govermIJl!nt contributions rather than as private cotporate connibutions.
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25 percent threshold requiring FCC approval. Because the Commission has not approved this
additional foreign investment, and under 310(a) cannot approve this investment, participation by
VoiceStream in the December 12 spectrum auction would be inappropriate and would subject the
auction to additional and unnecessary litigation risk,

First, I refer you to the September 6, 2000, $S billion cash transfer from Deutsche
Telekom to VoiceStream, which, according to press accounts, is intended for use in the
December 12 auction and to the SEC Form F-4, filed by DT on October 4,2000. Fonn F-4
discloses that Deutsche Telekom will be formulating an auction plan for VoiceStream, and
requires VoiceStream to obtain prior approval from Deutsche Telekom's "Acquisitions
Committee," comprised solely of Deutsche TelekQm senior management officials, before it can
participate in the auction or deviate from the schedule during the auction. Such conditions make
it clear that Deutsche Telekom's $5 billion investment is far from a passive one; rather, it appears
that VoiceStrearn is merely a Deutsche Telekom agent and that Deutsche Telekom will be the
effective bidder. This $5 billion investment arrangement was not reviewed by the Commission
and, on its face, raises the very "unique" foreign ownership issues (separate from the overall
merger) which you have said you will address in a timely manner.

Second, the cash infusion alone may give Deutsche Telekom an ownership interest
greater than now permitted by 47 U.S.C. g 310(b)(4). The $5 billion transaction is described by
the parties as the purchase of a new class of stock, with limited voting power. However, the
Commission's rules provide that its foreign ownership analysis does not merely count the
number of shares but also examines the percentage ofcapital being invested by the foreign entity
in relationship to the total invested capital. 2 This conclusion was restated, ironically enough. in
the NextWave Personal Communications, Inc. matter, where the Commission acknowledged that
its 310(b)(4) analysis also measures the "benefits ofownership" (12 FCC 2030 at par 36). Using
the same "paid-in capital" measure in the instant case, adding the $S billion investment from
Deutsche Telekom to VoiceStream's previously reported shareholder equity of $ 7.8 billion leads
to the conclusion that the Deutsche Telekom investment represents 39% ofthe new total of $
12.8 billion in paid-in equity,J

These facts lead to the unmistakable conclusion that the limitations contractually imposed
on VoiceStream's conduct make that company a "representative" of the German Government.
Because we agree that Deutsche Telekom is a foreign government-owned carrier, were
VoiceStream to be so "controlled" by Deutsche Telekom, as I previously have stated, Section
310(a) of the Act flatly bars VoiceStream from being a Commission licensee. In addition, and
separately, if VoiceStream' s ownership (beneficial or voting) was more than 2S percent
attributable to Deutsche Telekom, then the Communications Act requires VoiceStrearn to seek
and obtain additional authority under 47 U.S.C. § 310(b)(4) for that investment. I do not believe

2NextWave Personal Communications, 12 FCC Red 2030, Para 36 (Wireless Bqreau, 1997).

] The 5S billion transaction appears to increase the foreign ownership in VoiceStream over what

was alleadyauthorized, Additional investment requires additional approval under FCC rules, VoiceStream
Wireless Corp., 15 FCC Red 3341 para. 20 (2000).
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that this approval has occurred with rcg&+d to this specific transaction. Regardless, I believe I
have raised two separate substantive questions about VoiceStream's qualifications to obtain
additional Commission licenses and to participate in the December 12 auction.

Accordingly, the Commission'$ duty is plain; you should exercise your authority under
Section Sed) of the Administrative Procedure Act, and Section 1.2 ofyour own rules and issue a
Declaratory Ruling resolving the foreign ownership issue implicated by the $5 billion dollar
investment and associated contractuarrequirements. If this controversy is left unresolved, there
is a serious risk that the conduct of the auction will be fraught with uncertainty and may cause
irrevocable hann to qualified bidders and to U.S. intere~ts ienerally. AE. you well know, such
declaratory relief is an appropriate action for ''terminating a controversy or removing
uncertainty" (47 C.F.R. § 1.2), and this step should be accomplished well ahead of the full
merger review and prior to VoiceStream's participation in the December 12 auction.

~
. ely.

* U&~HOLLINGS
Ranking Democrat

CC: Commissioner Ness
Commissioner Powell
Commissioner Furchtgott-Roth
Commissioner Tristani
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1, Corrie Cripps, hereby certify that copies were sent by first-class mail, postage prepaid,
on November 30,2000 to the following:

International Transcription Services, Inc.
("ITS")
445 12th Street, S.W., Room CY-B402
Washington, DC 20554

Office of Media Relations
Reference Operations Divi~ion

445 12111 Street, S.W., Room CY-A257
Washington, D.C. 20554

Claudia Fox
Policy and Facilities Branch
Telecommunications Division
International Bureau
445 121h St., S.W., Room 6-A848
Washington, D.C. 20554

Justin Connor
Policy and Facilities Branch
Telecommunications Division
International Bureau
445 12th St., S.W" Room 6-A832
Washington, D,C. 20554

Lauren Kravetz
Commercial Wireless Division
Wireless Telecommunications Bureau
445 12th Street, S.W., Room 4-A163
Washington, D.C. 20554

John Branscome
Commercial Wireless Division
Wireless Telecommunioations Bureau
445 12th Street, S.W., Room 4-A234
Washington, D,C. 20554

Jamison Prime
Public Safety and Private Wireless Division
Wireless Telecommunications Bureau
44S 12th Street, S.W., Room 4-A734
Washington, D,C. 20554

CarlHuie
Experimental Licensing Branch
Electromagnetic Compatibility Divi~ion

Office ofEngineering and Technology
44S 12th Street, S.W., Room 7-A361
Washington, D,C. 20554

James Bird
Office ofGeneral Counsel
445 12th Street, S.W., Room 8-C818
Washington, D.C. 20554

Cheryl A. Tritt
Louis Gunnan
Doane F. Ki~hel
Nina A. Mrose
Christa M, Parker
Monison & Foerster
2000 Pennsylvania Ave., N,W.
Washington, DC 20006

John T. Nakahata
Karen L. Gulick
Samuel L. Feder
Hams, Wiltshire & Grannis LLP
1200 Eighteenth St., N.W.
Washington, DC 20036
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David A. Miller
Brian T. O'Connor
Robert A. Calaff
Voicestream Wireless Corp,
1300 Pennsylvania Ave., N.W., Suite 700
Washington, tic 20004

William. T. Lake
Jolm H. Harwood n
William R. Richardson, Jr.
Matthew A. Brill
Julie A. Veach
Wilmer, Cutler & Pickering
2445 M Street, N.W.
Washington, DC 20037

Hans-Willi Hefekauser
Wolfgang Kopf
Andreas Tegge
Deutsche Telecom, Inc.
1020 Nineteenth Street, N.W., Suite 8S0
Washington, DC 20036

(signature ofperson certifying)


