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SUMMARY

Local governments urge the FCC to state authoritatively that cable modem service

is a cable service. A cable operator providing cable modem access to the Internet fits the

definition of "cable service" under Title VI. Moreover, classifying cable modem service

as a cable service is consistent with Congressional intent.

There is an existing and adequate legal and policy framework for the

classification and regulatory treatment of cable modem service. And the recent actions

by federal courts and by individual cable operators illustrate the need for the FCC to

state unambiguously that the federal statute cloes not create a regulatory gap that allows

individual cable modem service providers to escape obligations by "straddling" Title Il

and Title VI.

Local Govenilllents submit that the technologies of telecommunications and cable

television converge and the regulatory regimes overlap in the offering of Internet access.

The overlap of regulatory regimes is proven by the conflicting COUJ1 decisions cited in the

NOl. Those decisions generally can be reconciled if the Commission recognizes that

broadband Internet access may be offered under either Title II or Title VI.

The overlap of regulatory regimes is not a flaw -- it IS a feature. It is a product of

the Communication Act's design to afford both cable operators and telecommunications

carriers ample flexibility and incentive to innovate while avoiding a regulatory gap that

could advantage one competitor over the other. The overlapping regulatory regimes

generally presene a level playing field.



Title VI creates an effective existing federal/local par1nership. The federal/local

partnership in the regu!<ltion of the cable industry should be embraced, not abandoned, as

tIle cable industry moves into the Twenty-first Century. Local governments have a

constructive role to play in evaluating the needs of their communities and in identifying

potential threats to memingful competition. The Commission should recognize, accept,

and endorse the unique capability of local franchising authorities to represent the interests

of consumers in discrete markets. The Commission should acknowledge that local

governments have authority to enforce consumer protection and customer service

requirements. Related to cable modem service because cable modems are "facilities and

equipment" and "broad categories of video programming and other services," within title

VI, The Commission should take care to presen'e the authority of local franchising

authorities to address cable modem service issues under Title VI.

The Commission should explicitly embrace open access as the ultimate policy

goal; reserve it's authority to impose regulations consistent \vith that goal; and preserve

local authority to address artificial impediments to meaningful competition in discrete

markets.

Local governments are generally optimistic that the marketplace will foster

meaningful competition and will encourage cable operators to provide cable modems to

consumers with choices among competing ISPs. However. local governments urge the

Commission to put the cable industry on clear notice t1JJttlJe Commission expecls the

timelv provision of functionally and economically equivalent access to multiple internet

sen'ice providers
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Colorado; the City of Chicago, Jllinois; the Mt. Hood Cable Regulatory Commission

(MHCRC); 2 City of Concord, Califomia; City of Springfield, Missouri; and Texas

Association Of Telecommunications Officers And Advisors (TA TOA) (collectively, The

Local Govemment Coalition) hereby submit the following comments in response to the

Commission's above- captioned Notice of Inquiry ("NOI").

L Introduction

The Local Govemment Coalition responds to the Commission's request for

comments addressed to the classification of cable modem service, and urges the

Commission to conclude that cable modem service is a cable service. Specifically, the

following issues raised by the NOr are addressed below:

whether cable modem service and/or the cable modem platform is
a cable service

the implications of classifying cable modem service and/or the
cable modem platfonn as a cable service

whether cable modem service and/or the cable modem platfonn is
a telecommunications service subject to Title II

whether cable operators should be treated as common carriers

The Local Govemment Coalition also addresses issues surrounding open access,

and urges the Commission to embrace open access as the ultimate goal of its cable

broadband regulatory policy: to reserve its authority to insure the achievement of that

goal on a nationwide basis ifmarketplace forces do not fulfill the promise of meaningful

The MHCRC. by IlJtergoverrnnentJI agreement. conducts cable regulatory J1lJtters OIl behJlf of SIX

Oregon local governments, includllJg the City of Portland. J\lultnomah Countv. Jnd the Cities of GreshJJ1l.
TroutdJle. FJirvlew. Jnd Wood Vlllage. ~

47 USC ~l""] et seq.
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competition and real consumer choice; and to acknowledge and affinn the concurrent

authority of local governments to address the issue in discrete markets pursuant to their

authority over facilities and equipment, broad categories of video programming and other

services, and consumer protection matters. Specifica]Jy, the following issues are

addressed:

Whether the Commission should encourage open access to the
cable modem platform

whether a market-based approach will adequately achieve that
objective, or whether the Commission should adopt another
approach

the Commission's authority to require open access

the conditions under \vhich the Commission should mandate open
access to the cable modem platfornl

whether unifonn requirements for high-speed services provided
using different platfonns would facilitate the deployment of all
such services, and whether the Commission could implement
unifonn requirements consistent v,"ith its statutory mandate.

II. Statement of Principles

The Communications Act of 1934. as amended by Congress in 19963
, establishes

3 system of shared regulatory authority between the states and the federal government.

The Federal Communications Commission ("FCC") regulates "interstate communication

by wire and radio.,,4 subject to the acknowledged allthority of local ,md state governments

over public rights-of-way. The Commission's jurisdiction over interstate

communic3tions itself has limits. For example, the Commission may not broadly

preempt federaL state or local health and safety regulations. zoning regulations, and

.:17 USC /i151(a)



Equal Employment Opportunity requirements. The states (and local govenunents

pursuant to delegated state authority) regulate "intrastate communications by wire and

radio."S Cable services, both interstate and intrastate, fa)) within Title VI of the

Communications Act. Local governments and the FCC each have a measure of

independent authority. but also share certain regulatory jurisdiction over cable system

requirements related to "facilities and equipment"l) and consumer protection. 7 Thus, for

example, the FCC has authority to establish minimum customer service standards, but

each state and each locality has the authority to establish more rigorous requirements, and

the FCC is not authorized to jntmde upon that authority.

Local govemments are committed to the following regulatory principles:

1. Encourage rapid deployment of advanced networks which enhance the
welfare of our citizens and the economic development of our
communities:

2. Ensure advanced network providers address local community needs and
interests:

3. Protect consumers from unfair and unreasonable business practices;

4. Encourage the development ofrneaningful competition; and

5. Ensure that the private, for-profit use of public property is efficiently and
effectively managed, fully compensated, and consistent with its dedication
to serve the public interest.

. (S)Ubjfct to the pronslons of section 301 and Title VIol' thls chapter, nothmg. III tIllS Act shall

be cOllstmed to applv or to gl\t' the COll1ll1JssionJurisdiction with respect to (1) charges. classifications.
practIces. StTYICfS. fJCJhtlfs. or regulatIons for or III connection \\ Ith intrastate comllllllllcation seryice bv \VJrf
(Ir tarim of any canler," .

T71 l SC ~ IS2(bl
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Therefore local governments fully join with the FCC in endorsing the four

"complementary goals" identified in the NO}, para 2:

• to promote widespread and rapid deployment of high-speed services, while at
the same time to preserve and promote the "vibrant and competitive free
market" that exists for the Internet:

• to create a legal and policy framework for cable modem service and the cable
modem platfonll that will foster competitive deployment of new technologies
and services by all entities, including cable operators and Internet service
providers (lSPs) alike;

• to ins! iII a measure of regu Iatory stability in the market to encourage
investment in all types of high-speed networks and innovation in high-speed
services; and

• to develop a national legal and policy framework in light of recent federal
court opinions that have classified cable modem service in varying manners.

Local govermnents' support for the fourth goal requires explanation. Local

governments believe there is an existing and adequate legal and policy framework for the

classification and regulatory treatment of cable modem service. At the same time, recent

Jctions by federal courts and by individual cable operators call for a clear FCC

restatement of the agency's regulatory jurisdiction and goals. Potential investors in

advanced communications services deserve certainty in the legal Illlcs that will apply to

the cOl1\crging and overlapping advanced services. Cable operators need to know which

lcg~J1 fora will oversee and address problems that the marketplace cannot resolve.

Subscnbers and internet service providers interested in llsing the cable modem service

deserve a statement of the legal rights and responsibilities that will govern their

relationships with cable system operators.

Cox Communications' recent actions are a good example of the problems that are

arising as long as the Commission fails to act. Cox has been operating in all respects as if

5



Internet cable modem service 'were a "cable service." Cox has not paid money into the

universal service fund; it has not obtained necessary state or local certificates required

under Section 253; and it has not interconnected nor made its facilities available to others

under Section 251. Nonetheless, the company now refuses to pay franchise fees

mandated under Title VI. 8 In other \vords. the company asserts that it has no obligations

under either Title VI or under Title 11 and applicable st~lte law. This is inconsistent with

the basic stnlcture of the Telecommunicat ions Act. and is unfair to telecommunications

service providers, as well as to other cable operators.

T11e FCC should state unambiguously that the federal statute does not create a

regul3tory gap that allows individual cable modem service providers to escape

obligations by "straddling" Title II and Title VI

Specifically. this proceeding provides the FCC the opportunity to I.) restate and

clarify the legal and regulatory framework: 2.) set the legal rules for the market

development of cable modem service, and 3) define the conditions under \vhich local

franchise authorities and the FC'C will take addltional steps to protect consumers and

cable modem SLTVlce users from unLm and unreasonable bUSIness practices by cable

modem sen'ice providers.

TIl The Regulatory Classification of ClbJe 1\ lodem Service

A ('able l\lodem Sen'ice Is Primarily a Cable Service

St't' :\ tt3chmfnt A



Local governments urge the FCC to state authorit3tively that cable modem service

is 3 cable service, subject to the regulatory authority granted to the FCC 3nd reserved to

locl! governments pursu3nt to Title VI of the Communications Act.

A cable operJtor providing cJble modem access to the Internet fits the definition

of"c3ble service" under Title VI. A cable operJtor is providing its subscribers "one-way

transmission of video programming" and other "inform3tion that a c3ble operator m3kes

available to JII [cable modem] subscribers generally" And the cable modem service

includes the "subscriber interaction ... required for the selection or use of" that video

programming and generally available information. The subscriber selects the infonn3tion

available through the cable modem service that the cable operator makes generally

available to all subscribers of the cable system. The cable operator transmits that

mformation from the head-end to the subscriber \Vhat the cable operator transmits is not

always "video programming" (though broadband access to the Internet will make that

incre3singly the case), but it is "other programming," as defined by the Cable Act, ie.

"infonnation that a cZlble operZltor makes available to Zlll subscribers generally."r)

The Eleventh Circllit suggested that Internet access is not "other programming

servi ce." 10 The couri rC3soned that some funct ions thZlt can be performed vi a the Internct

transmission of e-mail, for examplc- ill\'olve (somewhZlt) priv3te communications

bet\vcen a sender Zlnd a recipient. Local gO\'ernments doubt that anyone wOllld subscribe

to cabk modem senice solely 10 send c-mails. The court ignored the essence of cable

modem sen'lce. \\hich pcrmits all subscribers the sallie access to the slime web sItes. to
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join the same chat rooms, to scan the same message boards, and to obtain the same

"generally available" lntemet inf()nnation. It is the cable operator that makes the same

"information" "generally available" to each cable modem subscriber. Each subscriber

then interacts with that generally available infomlation and chooses the specific

infomlation desired. using his or her o\vn computer to manipulate that infoll11ation, or to

send pnvate inquiries or responses to it. Whether cable modem service is a cable service

is not determined bv how a subscriber uses lntemet information once the subscriber has

selected and the cable operator has provided it to the subscriber. I I

The classification of cable modem service provided to the subscriber stands

\vithol1t regard to whether, or under \vhat terms and conditions. the cable operator

provides access to the cable modem platfoml at the cable head-end The open access

issue is \vholly apart from the classiflcation of the service provided to the subscriber by

the cable operator. The NO] suggests the contrary, citing the Commission's amiclls brief

in one of the open access cases for the view that "an open access regime would compel

the provision of 'telecommunications facilities.,,,12 That assumptIon should be revisited.

Head-end access versus elick-thru access. to one lSP or ten ]SPs. ~lniliated or

unafflliated, docs not alter the essential nature of tile service provided to the subscriber by

IT,---"- -..------------ ..-..~ ..~-., .._-._.....---~-- ..._~----
(;lIlt p(J1ICJ Co 1 FCC 208 F 3d 1263. 1275-78 (II th CIT 2000)
On a more lechmcal !c\·eJ. the cable operator IS prc)\idllJg a form of "electronic menu"' \\ IJlch

,illows e:lch subscnber to obtain IIJfonJ1atJOn using the intemet's Tep/IP pJ()tocols As explall1ed 111 a

Workll1g Paper pubhshed by the FCC's Office of Plans and Policy' (Barbara FsbIll. Internet On-r Cable
De(i71l17g {he Fllture In Terms of the Pnst. Federal Commulllcatlolls C0Il1I111SSJOll. OffIce of Plans and

Pohcv. OP? \Vorklllg Paper No 30. August J 988 ("/nternel Ola Coble") "The 10utll1g rnecha11lsrns of
rep IP 00 110t defllle the acll1al senlCCS proVided through the Internet 10 tlld users" Iii, al l~. (ItirH!
Kenn \\crbadL"Dlglt<11 [ornndo The Internet !lnd Te/t'colllllllllll(ililon.\ Pohn." Federal - L

I 'OJ1lJ1lUlllcatJOllS C0111111ISSI011. OfflCe of Plans and Polin. opr \Vc)JkJl1g Parer Selles;.,)o 29, p. 19. I\larch
199~ ("Dw,1I111 Torn!ldo"»)

I' NOI. ~ 18, n 3~. cltmg MedloOne GroliP Inc 1. COlinil O( flCl1I/CO. ')/ FSupp.2d 712. 714 (ED
\':1 2(i(iOI. appml pendl/lg 4th elr No OO-J6S0, :\Il1ICllS Curiae' BJJcfoflhc I'eclnal ComJ1lUl1lCatlOns
('OIllJlJIS'IOn at 13. 18-24



the cable oper3tor: and it does not compel or justify a re-characterization of the c3ble

modem platfon11 as a "telecommunications t~lcjJity."

Classifying cable modem service as a cable service is consistent with

Congressional intent. In 1996. Congress acted to bring cable modem service within the

definition of "cable service" when it added "or use" to the pre-existing definition of

"cable service":

(A) the one-way transmission to subscribers of (i) video programming, or (ii)
other programming service [infonn3tion that a cable operator makes available to all
subSClibers generally], and (B) subscriber interaction, if any, which is required for
the selection or lise of such video programming or other programming service."!]
47 USC 522(6). [emphasis aclded].14

Congress intended to enhance the operational ilexibility afforded cable operators,

encouragmg innov;1tion anc! the increascclusefulness of cable service without catching

cable operators in the net of lit Ie ]] regulation. According to the House Report

accompanying the 1996 amendments. the inclusion of the \vords "or use" was meant to

"reilectl ] the evolution of video programming toward interactive services."]" The

legislative history explicitly recognized that new cable services would depart from

traditional cable television programming, but remain "cable service" as defined. Even in

1984, long before the 19% amendment to the Act. Congress had recognized that the

ability of subscribcrs to download infomlation from various locations was a cable

service. "For instance. the transl1l1ssion and downloading of computer software... to all

F-or clanlv of mean mg. the definJ1ion of "other programming service" has been substlhlted for lhat
l'hL1SC III tlJe defUlilH\Jl of "cable SCI\ lCC" --17 t! SC 2( 1--11

,'lee /11(('11/('1 On'/' Cnbic for extcIlSJ\T diSCUSSion of leglslalJ\'e hJslorv of the "or use" amendment
Congress

H Rep No JO--l-20--l. at 97 (1996) [lcprllllcrllll] 1996 USCCAN 10.6--1

9



subscribers to this service for use on personal computers would be a cable

service ... l\10reover. the fact that such downloaded software could be used ... for a wide

variety of purposes...would not make the transmission or downloading a non-cable

service. " [emphasis added].](' The distinction in 1984 was tied to interactivity -3 senice

that permitted a subscriber to make individualized selections through manipulation of

data was not a cable service, while a sen'ice that gave a limited set of menu choices with

a pre-ordained set of responses would be a cable service. In 1996. Congress added the

'\lord "use" to pemlit subscribers to interact, and therefore obtain more individualized

responses in connection with a cable service. It was this change that encouraged cable

operators to begin to offer cable modem service. TVloreover. while Congress in 1984

envisioned that an operator with the necessary authorizations could provide

telecommunications services, it did not assume the provision of a telecommunications

service would exclude the other services offered by the cable operator from the definition

of "cable services." Thus. Congress recognized the cable operator could offer "cable

system capacity for the transmission of private data .. 17 [in J manner that] would not be

a cable service becJuse only specific subscribers would have ;lccess to that

information .... " But Congress did not mean that ,1I1 sen ices. or all services in a bundle

of services would be classi fied as non-cable sen'ices: "the combined offering of a non-

cJble service with service thJt by itself met all the conditions for being a cLlble service

would not...transform the cable service into a non-cable communications sen'ice."

IIR Rep No 98 J J34. ~t 42 n 35: 1\01 P,IT~ 20

InterestmgIy. some oper~tors are prolllbltlJJg the lise of their Internet ~ccess Se'l\'Ice 10 cIT~le

\ irtll~1 printe networks. ~nd IJJste~d sell ~ sep~r;itc product 10 buslllesses for lhal purpose

10



Cities recognize that there are a variety of services cable operators might offer

that could be classified as telecommunications service. Dial-up phone-to-phone

communications that utilize the Internet as the transmission path would be an example.

But operators are not at this point offering cable modem service and related Internet

access functions in a way that raises any real questions concerning cable modem service

legal classifications.

Since 1984. Congress has taken pains to avoid the imposition of common carrier

regulation on cable operators, providing then that "any cable system shall not be subject to

regulation as a common carrier or utility by reason of providing any cable service."

47 USc. ~ 541 (c).

Congress reinforced that objective in 1996 when it precluded local governments

from requiring that a cable operator must offer telecommunications services as a

precondition for issuing a cable franchise:

Except as otherwise pemlittecl by sections 611 and 612, a franchising
autholity may not require a cable operator to provide any telecommunications
service or facilities, other than institutional networks, as a condition of the initial
grant of a franchise, a franchise renewal. or a transfer of a franchise.
~47 USC § 541(b)(3)(D).

Consistent with Congress' objectives. a cable operator's assumption of the

responsibilities of a telecommunications carrier should not be an accident or a surprise to

the cable operator and its investors. Nor should a change in legal regulatory status occur

simply beC<lllse cable services naturallv evolve Into more advanced fornls. In the case of

3lllhlguitv, the Congress' evident intention to presenT distinct regulatory regimes should

control.

I I



B. The Communications Act Pennits But Does Not Require Title II
Regulation of Broadband Intemet Access Service.

The 1996 amendments to the Cable Act anticipated that a cable system operator

could simultaneously offer telecommunications services and cable services over its cable

system.] 8 The cable operator would simultaneously be a telecommunications carrier

providing telecommunications services!') and a cable operator providing cable services. 20

However. a cable operator's undertaking to provide telecommunications services has

consequences. When a cable operator offers telecommunications services, it becomes

sltbject to Title Il regubtion. and the concomitant obligations that apply to all

telecommunications caniers under Title IT.

As noted in the NO!. the Communications Act and state laws impose a "wide

variety" of obligations on telecommunications carriers'=! These include the duty to

provide nondiscriminatory interconnection: 22 the duty to contribute to universal service;23

"If a cable operator 15 engaged in the provision of te!econmnmications serVJces~. (ii) the
proviSIOns of thIS title shall not ~lpply to such cable operator or affiliate for the provision of
telecommunicatJons seHlCl'S.
r.: Ii SC ~ 54 I (bH'Hi\)

'"TELECOl\1l\1UNIC!\ TIONS CARRIER- TIle tem] 'telecOnUllllnlCatlons camer' means any proVIder
of tdl'n'lllmUnlGltlOns SlTIICCS. ,\ tl'lecornmuflIcations carner shall be treated as a common carTIer under
thIS .\ct only to the extentlhat It IS engaged in provldmg te!ecomJJluJlJcations services
li\ISC SIS3(44)

"(Tlhe lellll 'cable opeIatOJ' means ~lllY person or group of persons (A) who proVIdes cable serVlce
,,\'el a Glble system and dlTeclly OJ through l)IJe or mOTe afflliaks o\\ns a slglJ1fieant mteresl in such cable
;ystel1l. or (8) who othl'I'\Jse contTOls OJ is responSIble for. thTOugh ~mv anangemenl. the management and
operation of such a cable' systcm
,17 USC ~S22(S)

i\OJ. ~ 20

"SEC 251 INTERCONNECTION
(3) (jENERA] DliTY OF TEl ECOi\]J\lUNICAT10NS CARRIERS- Each telecomJ1lunicatJons

(arllCf !J;]S the dutl--

I I ito IllterconlJcct dncctly PI IIlducctlv with thc tactlltles 3nd eql!lplllelJt of other teJecormnulllcatJOns
'. ~lITJCL'_ Jnd

12



the duty to provide accessible service to persons with disabilities: 24 and the duty to pay

reasonable compensation that may be imposed by state or local govemments for use of

public rights-of-way 2'; If the cable operator offers telephone switched service to its

subscribers. it is likely a "local exchange carricr,,,2(, subject to additional obligations. 27

(2) nol to lllstalJ net,vork featmes. functlOns. or capabilltles that do not comply \vlth the guidelines and

standards established pursuant to sechon 255 or 256"
47 USC §2S1

'TELECOlvlMUNlcxnONS CARRIER CONTRIBUTION- Every telecommunications carrier

that provides interstate teleconullUnicatlons services shall cOlltnbute. on an equitable and

nondiscJl!lllnatory basis, to the speCIfic. predictable, and sufficlcnt mechalllsms established by the
CommISSIon to preserve and advance universal scrnce. Any other provider of interstate
telecommulllcations may be required to contrIbule to the preserntlon and advancement of universal service
If the publIc lI1teresl so requnes."
'17 USC ~2<;4(d).

"TEL EC01Vll\n...rN1CATIO;..JS SERVICES- A provIder oftelecomlllullIcations sen ice shall ensure
that the scnlce IS acceSSIble to and usable hy mc!l\Idllals WIth dIsabilItIes. Ifreadilv ~lchlevable"

p \ISC ~ 25'{c1

"STATE AND LOCAl. (JOVI'RNf\IFNT,\UTIIORlTY- Nothmg Ifllll1S section affects the authority
of ~l State or local government to manage the pubhc IIghts-of-way or to reqllJre fau and reasonable

compensatIOn from tclecommulllcalions prOVIders. on a competItively neutral and nondisCllfninatory basis, for
me of publrc rights-of·\>,ay on a llondlscllmmah,!\ basis. If the compensatIon requlIed IS publicly disclosed by
,uc h govemmelll o

'

r u s<' §253(c)
SectIon 2"3 must be read IIJ lIght of ~60J(c)( I), \\hich prO\ldes "TIllS Act and Jmendments made

hy tIll' !\ct shall Iwt be constmed 10 modIfy, unparr. or supersede FederaL state. OJ local law unless
e"presslv so pro\ided m such /\Ct or amendments" Puh L No. 104-104. TItle VI. sec. 601(c)(I), 110 Slat.
),13 () 9%) (rcprInted in r USC ~ I 52. hiot(lJlcal ~lIJd statutory notes) There lS all accompanying saymgs
pro\ISIOn regardm)! the "modIfIcatIOn. Impalrmcnl, or supersessIOn of. allY State or local law pertaming to
1;l:\atlon" Ie! at ~()O](c)(2)

(2C) LOCAL EXUlf\NCj[ C\RRIER-IllC tCI111 'local exchange calTler' means any person that is
ulgagni m the pm\ISIOn of telephone nchilngc ,i'TV1Ce or exchange access Such tel111 does not include a
l'l'lson !Ilsofar as such person IS engaged III the prm ISIUl1 of a commercial mohile sen ice under sectIOn 332(c),
C'\cepl tll the extent that the CommISSIOn fimb llr,1t such servICe should be mcluded 1Il the delil1ltlon of such
lerm .
..j '7 \ S C ~ I <; ~'(2() I

SeT, l'g. 47 USC ~2"l(b)

OBLIGA lIONS OF ALL LOCAl EXCHANGE CARRIFRS- Each loell exchange carrier
has the lollll\\Jllg dUlle'

(11 RESALE- Ihl' dll!\' not to prolnbl!. and Iwt to U11pose unreasonable or
(hscrIl11inatorv condltlLlns (II III III LllJOns on, the lesale of Its teleconununicatlons sen·ices.

(2) ,\J\If\JBfR PUR/;\BJI ny- Ille dllt'. to plonde, to the extent teclmicallY
fcasrl'k. number portahillt\ III acc(lrdame \\ Ith reqUlremcnts prescnbed bv the CommISSIOn'

(.)) DI,\UNG 1':\RITY -T1Je dutv to pro\lde (halmg pimtv to competing pmviders
of telephone exchange Ser\lle :Illd telephone In)) senlCt', and the dut), to penlllt all such

13



Similarly, when a telecommunications carrier offers video programming, the carrier must

choose to become either a cable operator or an open video system operator, subject to the

Title V1 regulatof\; regime. 28
~ ~ ~

Local Governments submit that the technologies of telecommunications and cable

television converge and the regulatory regimes overlap in the offering of1nternet access.

The simple fact is that Internet access can be purchased by consumers either as a cable

service, or as a telecommunications service. They are not mutually exclusive, and the

Act is almost explicit on that point. Cable service reaches beyond video programming to

broadly defined "infornJation that a cable operator makes aniJable to all subscribers

generally" and to "subscriber interaction.,,2') At the S~lme time. a Title 11

telecommunications facility can be llsed to provide \ideo programming, withcnlt

becoming a "cable system." as long as "the extent of such usc is solely to provide

pf{)\ldtTS to have nondiscriminatory access to telephone numbers. operator sen'JCes,
(IJrectory ;lsslstance, and duectorv hstmg. \\'Ith no unreasonable dialing delays.

(·11 ACCESS TO RICiHTS-OI-\\':\ Y- The duty to afford access to the poles. ducts.
cllnduIIs. ;lIld llghts-of~way of such C1ITIl'f to cl\mpetmg proVIders of te!ecomJ1JuJ1Jcations
SU\'lCCS on rates. temlS. and com!Jtlolls that are Cl\TlSlstent WIth section 22-1

(s) RECIPROCAL COf\lPENSA T10N-111e duty to estabhsh reCiprocal
compensatJOlI anangemellts for the tr;mspol1 and temllnation of teleCOnUJl\lIllcltltJns.

WhIle not at Is,:ue III tIllS proceedmg. the dlscussJCln Illustr;J1es the enOl In C1I)' otAnI/In l'

SOll/hl\C\/ETI1 Belllul'(I \'1\1 1<)98 US DISl LEAIS !())i2 (\V [) Tex .lulv 31. 19():S1. ([(i'd. 193 FJd
;09 15th Cir. 19(9). \\ 11Ich concluded that a \'Ideo progranlJlllng senlce ollermg by an afflhate of a
telephone exchange COJl1P;ln\ chd not make that Subsldlarv J "cable operJtor" for pUJposes of the cable
';ervice ufferlllg The f('C needs 10 carefully and speClflcallv mtelvret the Illterrelated pronslOllS of Title IJ
and TItle VI to;1\ Old the ,allll' rmstake of creatmg regulatory gaps that bmden some competItors \\ hI Ie
exemptlllg others Iloln appropriate puhlic mterest ohliga1ions c\ filllJamenlal concept of the
Telecolllmunlc;ltlons ALI IS to Impose sllndar obligatIOns on eadl prcl\ldcr as 11 enters :lnd Ie:l\es V;)1I01lS
markets. That IS the kn to LlIl competItIOn. As IS the case \\ Ith OVS and cable. one coulcll1ll32JJ1e
pro\lcllllg sllnil;]] Sl'I\ICt'S under chffcrent publJC mterest niles. but one Clllll()t en\'ISlon a \\OIkahle IT21me
\\ here olle of the C!llll1JJ1:ItJJ1!' mdustlles can ;l\old responSIbilIties h stradcllln!' IT!'ulatol\' regnm.'s -

r 11 SC ~ S22!(>1 Il..J)

1..+



interactive on-demand services. ,,30 A common carrier, point to point s\vitched

interactive video service docs not necessarily transform a telephone system into a cable

system. On the other hand, the same service provided over a system that otherwise is a

cable system is a cable service, and subject to regulation as such. Similarly, single line,

dial up access to an Internet service provider is a "telecommunications service" while

shared capacity by cable modem subscribers to access intelllet "infollllation that the cable

operator makes generally available to all suhscribers" is a "cable service". The respective

subscribers may use the services for the same purposes. But the Communications Act

looks to the nature of the offering by the provider, not the use made by the subscriber, to

classify the legal status of the service. As with switched video. the lntemet access

technologies converge in subscriber usage, and the Title II and Title VI regulatory

regimes overlap. The only SUllJrisc is that the Act so elegantly accommodates the

convergence of similar services offered over different technologies.

The overlap of regulatory regimes is not a /law -- it is a feature. It is a product of

the Act's design to afford both cable and telecommulllcations service providers ample

llexibility and incentive to innovate while avoiding a regulatory gap that could advantage

one competitor over the other.

The overlapping regulatory regimes generally preserve a level playing fleld.

When providing telecommunications serVlces. the clble operator lllust comply WIth

feder;]!. state and local requirements that apply to the provision of telecommunication

services. When providing video programming. the telephone company must comply

with federa!. state and local requirements that apply to the pnwision of video

-47 USC ~ 522(7)
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programming. In both cases, Congress intended companies providing the same services

to assume the same obligations. But at the spearhead of technology's advance, Congress

left room for both cable operators and telecommunication service providers to provide a

platfol111 for broadband access to new and innovative services and programming. A

telecommunications carrier does not become subject to Title VI because it provides a

DSL facility to \\atch a movie. A cable operator does not become subject to Title II, ifit

provides a cable modem to access w\vw.mo\ie.com which provides e-mail notification of

additions to its movie archives.

C The Commission Can Reconcile Conflicting Court Decisions and Avoid a
Regulatory Gap by Recogni7.lI1g the Overlap Between the Title II and Title
VI Regulatory Regimes.

The oHTlap of regulatory regimes is proven by the conflicting court decisions

cited in the NO/ 3J Those decisions generally can be reconciled if the COlllmission

recognizes that broadband Intemet access may be offereduncler either Title II or Title VI.

The Commission should recognize that the statement in the 9th Circuit Portland opinion

that Intemct access is a telecommunications service reflects acceptance of AT&T's

belated claim at oral argument that it intended to offer a telecommunications serVlce, a

claim it assiduously avoided in the tnal court. Advancing the claim at the cle\Cnth hour.

AT&T seized the aclvantage of "opting out" of Title VI while avoiding ;malysis and

discussion of the consequences of "opting jn" to Title II and application of' the full

panoply of Title II regulation. By contrast. the district court decision in C'o/Illty or

ATl\: T COIf! 1 (,n' o!Polt!olld. 2] 6 P.3d 871. 877 (9th CIT 2000) (Clfr of/Jorlllllld) (holdlne thM

cable modem sen Ice cOlllpllses both a "teleco!11J11uJllcations ser\Jce" and dll "lIlfOllllatlon seT,ice. "). Gu!f
Powcr Cu 1 FCC. 208 P3d 1263. Jn5~ 78 (11th Clf 2(00) (holding th:J! Internet seJ\lce IS neIther a cable

s('nlce nor a telecOnUllUIJJCallOlls sernceL and AfedwOne Gro1lp, 1111' ,. CO/lilt... of Hen nco. 'n F.Sllpp.2d

~ 12. 714 (ED Ya 2(00). appeal poulinf'., 4th Cn No. OO~ 1680 (concllldlllg that cable modem scnlce IS a
cdbk ,enlcel
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Henrico reflects MediaOne's claim that it \vas offering a cable service, and that the

challenged regulations were preempted by provisions of Title VI.

The Eleventh Circuit's decision in Gu~fP01ver is more problematic. Gulf Power

held cable modem service provided by a cable company is neither a telecommunications

service nor a cable service for purposes of pole attachment rights. The court erred \vhen

it failed to recognize that cable modem service is a cable service. While the Commission

contended that Intemet access \vas either cable service or enjoyed pole attachment rights

under Title II, the court concluded that intemet access was neither cable service nor

telecommunications senice. The court adopted a crabbed construction of the statutory

definition that limited cable service to "traditional video programming," and read the

broad definition of "other programming service" out of the statute. n The GulfPOlI'!?r

decision creates (1 regulatory gap which threatens to swallow the Communication Act's

comprehensive scheme of regulating "communications by wire and radio." There is no

service or content provided today within the traditional parameters of Title II, Title J]] or

Title VI, which will not sooner rather than later be available via the Intemet, and the

exclusion of facility-based providers of access to the intemet by "wire" or "radio"

threatens to render the Act (and the Commission) irrelevant.

rhe Court relied on language from the Report of the Federal-State Jomt Board on Universal
Sen'lce. statmg that "Internel service does not meet Ihe 51al11tory defillltion of a .telecommuDlcatJons
senlce'" Tn re FecL- State .Iom1 Bd on Uninrsal Servo )2 FCCX 87 ~169 (1996). However the fCC
order largely adoptmg the Board's recommendations drew a 1110re careful dlstl11ction: '\\·e reCO!'.lllze that
lnternet access lJ1c]lIdes a net\\Olk transmiSSIOn component. wlnch IS the connection over a LEe network
from a SlIhscllber 10 an Internet SCT\'ICe PrOVider. in additIon to the underlymg mfOITnatloll servIce''' /11 [he

;\fallcr o(Fcdcml-S[(][c ,1011I1 Boord 011 L'1ll1'C/lol .')-Crlll c. 12 FCC Red 8776 ~ 83 (J 997): and emphaSIzed
that "connection IS a telecol11JJllJl1JcalJCll1s senlce amI IS chstIJlgllls!Jablt' from the Intemet ser\'lCe p[()\icler's
.<,C1\'lce ottenng" /d at ~1 759
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l'vlore recently, a federal district court in Florida came closest to the mark in

recognizing that broadband Intemet access may be offered either as a

telecommunications service or as a cable service33 Although the Broward decision is

deeply flawed in its First Amendment analysis, the district court acknowledged, albeit

obliquely and without extended analysis, that cable modem service is a cable service

subject to the protections afforded cable operators, while "[DSL] is the

telecommunications carriers' version of broadband access,,34 11 is doubtful in the first

instance that access regulation is at all a burden on cable operators' First Amendment

rights: and the district court was clearly mistaken in its conclusion that the challenged

ordinance, plainly an economic regulation that was content neutral. was subject to strict

scrutiny under the First Amendment. The Court's effort to distinguish Turner

Broadcasting S:vstem, Inc. v. FCC. 512 U.S. 622 (1994) is deCIdedly unpersuasive.

D. Public Policy and the Strong Interests of Local Communities Counsel the
Classification of Cable Modem Service as a Cable Service.

The NOI invites commenters to discuss "the boundaries of federaL state, and local

;mthority over access to the cable modem pl3tfoml.,,3' Title VI creates an effective

~.xisting federal/local p311nership. The federal/local partnership in the regulation of the

C:1bJe industry should be embraced. not abandoned, as the cable industry moves into the

Twenty-first Century.

Comeos/ CilhleVISlO11 o(BrOlmrd e01I11/\ Illc j' 8r01l</1'I1 ('mI/7I1. Flouda. No. 99-6934. 2000
1is Dlsl Le:\15 l64i1S (NOHmber iI. 20(0)

Iii at 6- 7

NOl para. 20
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Local franchise authorities assure that cable operators address local community

needs and interests.'(' Local franchise authorities currently enforce cable operator

undertakings to provide broadband Internet access as a part of their cable service,

rcnecting the assumption by local governments and industry alike that the roll-out of

cable modem service is integrally connected to the public benefits of cable service

generally Indeed. the Commission has also addressed cable rate matters under the terms

of "Social Contr~lcts" requiring cable operators to invest in facility upgrades, which

pennit the offering of broadband Internet access, upon the evident premise that cable

modem service is within its own Title VI authority.;!

Local gon:rnments are often the first to identify specific market failures Local

governments are best able to judge ,vhat community interests can and should be

addressed by the cable operator as compensation for privileged use of local rights-of-

\va)' Similarly. locill governments are best able to oversee compliance with the

Commission's regulJtion of the cable industry Local governments are best positioned to

e\'~lluJte both the promise and the reJlistic limits of effective competition in discrete

mJrkets. recognizing that some markets hJve competition among multiple delivery

systems for high-speed Internet access, while other markets remain unserved and have

little prospect of getting effective competition within the next decade,

The Federal Cable Act encourages local li'anchlse authoritIes to examine their local community
needs and inlerests as a preclIIsor to submittmg a request for franchIse rene\\'al proposal to a cable operator:

\ fianclllSUlg aul1lOIlty Jl1av. on its own illltlatiw' during the 6-monlh penod whlCh begins \\ith the 36th month
befcllt' (lie fianclllse nplfallOn. conUllence a proceedmg \\hleh ;lfTords tIle pubhe III the franchise area

:lpP)('plIate notice and partlclpatwn for the purpose of (A) IdentifYIJJg the futme cable-related community
needs and IJJtel ests. and IB) rC\IC\\lllg the perfoJ111ance of the cable operator under the franchise dmlllg the
then Clllle]]1 JjancJnse lenn.
11 I! SC ~~-l(-.Ia)( I)

Sec cg SOCial Contract for Tnne \Vamer at1ached as Attachmellt B
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The NOI acknowledges that the regulation of cable modem service may not be

amenable to a unifonn approach: "In light of factors such as the differing treatment

;lccorded different providers and services under the Act itself, however, we note that this

national framework mayor may not impose the same regulatory obligations on all

providers.,,38 Loc,d govemments agree wholeheartedly. The differences between

providers and services pales against the significance orthe difference between discrete

geographic markets. The most recent data on the deployment of high-speed internet

services indicates that there arc no providers or only a single provider in more than half

of the country's zjp codes.") E\cn those statistics fail to reflect the granularity of the

relevant geographic market. WithlTl the roughly 47% of 7ip codes that have two or more

providers. there are non-contiguous areas that are served only by a single provider or

none at all The C'ommission has acknO\v1ecJgcd. "we cannot dctcnnine from our data the

extent to which the presence of high-speed sef\ice in a given zip code indicates that high-

speed services are widely a\·'lIlable. or \vhether they arc restricted to a few customers.,,40

Similarly. treating cable modem service as "cable service" is necessary to protect

,ill consumers. Title VI sustains the consumer protection authority of local governments.

Local franchise authorities currently assume responsibility for addressing and resolving

consumer complaints. Consumers do not stop to wonder whether cable modem service

11lIght be telecommuniCIIIC1IJS Lither than cable service before calling the local

franchising authority to complain about poor service. State utility commissions do not

] llgh-Speed Sernces for Internet Access Subscflbershlp ilS of June '0, 2000, Illdustrv Allillvsls
DI\ISIOIl. CommoJJ CalTlCf Bme~1\1. Federal COIlllll\lnic3tJOllS CommisslOJJ 3t T6 (October 2000). -

Deployment of /\d\;lncee! Tt'!cn)Jnmulllc311OIlS C3pabJlity. Secone! RepOJ L supra, ~ 78
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have the resources or established relations with local cable operators to readily take over

that rcsponsibi li ty.

Today, local governments have significant legal authority to impose appropriate

consumer protection requirements on cable opcrators 41 This authority allows local

govemments to establish appropriate consumer complaint resolution mechanisms

appropriate to the size and other unique characteristics of each community. Recent local

problems wlth cable modem service roll-o\lts illustrate the range of consumer actions

local communities must pursue. Several cable operators are having difficulty with joint

billing of cable modem and other cable scn:ices. J\Iany cable operators are having

difficulty training sufficient telephone Customer Service Representatives and field

technicians to accommodate cable modem consumer questions and repairs 4
;' Each of

these is ;1 uniquc situation that walTanls closc attention by the local franchise authority.

11
~! liSe §SS2 prOVides

(~l) Frallcillsmg Authonty Fnf()rcemClll
A frallchlsmg authOI Ity mav establish and enf(Jrce - (1) customer sen· ICC reqUIrements of the

cablt' operator; and (2) COlJstmctlon schedules zll1d other constmcllon-related reqUIrements, including
constrnctlon-rflaled perfoDllance requnemcnls. of the cable operZltor

(dl Consumer Protection Lay\s .:\nd ( ·ustomer Sen'lce ,\greements
(1) Consumer Protectlon I a\\s
Nothm.§' III this title shall he umstnled to prohibit any State or any fralldnslllg authonty from

enacting or enforcing any consumer protection law. to the extent nol spfcllically prffJ11pted by this
title

(..'\ Customer SerYlce Requneml'lJt :\tUl'emfnlS
Nothmg in this section shzJiI be constl1led to preclude J frJnchlsing authority and J cable

opentor from agreemg to cusfomer sen Ice requllemfnfs that fxceed the stzmdards estilblished by

the COlllll1isSlOlIUllder subsectioll (blioftllls secflOll] NothJlJg JlJ tIllS tille shall be constmed to
1'1"('\ ellt the estabhslulH.'lIt or enforcement of any lllUrJlClpal IJw or regulation. or any State law,
conCl'rlllng ClislUIlH.'r service thzlt Imposes ClistOlllCJ ser\'lce Ieqllllel1lellts that excfed the standJrds
"et h the CC>IlUnISSIO!l 11l1dC'J tIllS sel'IIPI1, Ilr Ih:lt addresses mattns 1101 :lddressed bv the slandJrds
Sc·t h\ the CUll1llllSSJUlI ullder thiS section '

fur e\amples of thIs particular CC)lISllmer senlce cOllum as \\ell as uther local problems WIth
'. :lbk Ilwdem serncc roll-outs See AttJchlllClll (.
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Additionally, local governments expect the Commission to acknowledge that

feclerallaw asslgns local governments responsibility for judiciously shepherding their

most valuable asset -the public rights-of-way--to assure multiple, conflicting uses are

accommodated in furtherance of federal policies encouraging market entry and

competition. while assuring that the private use of public property does not tlnvart the

public benefit to which it is dedicated. Local authority to manage and to receive

compensation fc)r access to the right-of-way is recognized in both Title]] and Title VI.

Title VI establishes a comprehensive franchise fee mechanism to assure equitable

treatment among all cable service providers, including Open Video System operators 43

The classification ofclble modem service as a "cable service'-' will pennit indivldual

local governments to negotiate the application of those fees to cable modem senice

revenues in balance with incentives to operators to upgrade their facilities. Classification

of cable modem senice as a telecomrnunications service. on the other haneL raises the

prospect of gamesmanship in the pricing amI bundling of cable modem service with

traditional cable programming. It also, in many cases. requires state legislation to extend

the existing authority of local governments to more explicitly authorize the imposition of

franchise fees on "hvbrid" uses of the right-of-way. Further. Title VI docs not restrict

local franchising authority to impose fees in connection \vith the use of the right-of-way

to provide "other COmllllll1lcatiolls service" mcr the cable system, or regulate the 1e\"tJ of

those fees.:).:)

nrc C3ble :\c1 "pecillc3lh antiCipates 3 lnel-plavlJ1g field in franchise ft'es IT!23rdlcss (1f the
i\wncTsIJ1p stnlChne elf the P~111IClJ!ar "cable sen Ice -. ~



IV. The Cornmission Should Explicitly Embrace Open Access as the Ultimate Goal;
Reserve ]tIS Authority to Impose Regulations Consistent With That Goal; and
Preserve Local Authority to Address Artificial Impediments to Meaningful
Competition in Discrete Markets.

Title VI treatment of cable modem services allows the Commission the nexibility

to establish appropriate expectations for market deployment of cable modems by the

cable industry. Consumers must have freedom to select the type and quality of high-

speed Internet access each desires This will happen if effective competition develops for

high-speed lnternet access The Commission can contribute now to this development

\vithout imposing stining regulations on either the industry or on local governments.

Local governments urge the Commission to put the industry on clear notice that

the Commission expects the timely provision of functionally and economically equivalent

access to multiple lnternet senice providers. l\Iany local governments share the FCC's

hesitancy to impose explicit open access requirements, reflectlllg a primary commitment

to encouraging facility-based competition But that primary commitment is in service of

:m overriding goal of increasing competition and consumer choice, and should not

hecome a rationale for rcstrictlJlg competition and consumer choice among lSPs. The

henefits of competition are not fully realized by an effective duopoly shared by

competing facility·-based prO\Hkrs. The Commission should make clear that it expects

cable operators will prO\ide unaffiliated ISPs with non-discriminatory access to the cable

modem pJatfonn sooner rather than later The Commission should ;dso make clear that it

Nothll1g lJ1 tIns chapter shall be construed to lllmt am ;jnt]lOlJty of a t1anchising authority to Impose J

U\, fee, or other assessment of ;my kmd on anv pelSPf] (()thn than ;1 cable operator) With respect to
clble senxc 01 pther COn1l11llJllcations scnICe Plll\ldcd bv slIclll'erslHl OITr;j CJhle svstem for 1\ Inch
chargcs me assessed to subscribers hllt )Jot rClTJICd bv thl: clhJc opcr:J!OI -
47 USC ~S42(h)(1)



will not hesitate to address artificial restraints upon the development ofmeaningful

competition. A statement of the Commission's policy now will allow the cable industry

and other Internet service investors to design business and technical plans accordingly,

and avoid the need to establish specific regulations of gener,l! nationwide application at

this time.

At the same time, the Commission should acknO\vledge that local governments

have concurrent authority to enforce requirements regarding "facilities and equipment"

and "broad categories of video programming and other services,,,4S and to enforce

consumer protection and customer service requirements.46 The D.C. Circuit has upheld

the Commission's own determination that Title VI provides local and federal authorities

with concunent jurisdiction4i

Laced governments are gcnerally optimistic that the marketplace will foster

meaningful competition and encourage cahle operators to provide consumers with

choices among competing ISPs. There is evidence that cable industry leaders have

abandoned their initial commitment to exclusive contracts with affiliated ISPs. At the

same time. it should be apparent that the shi ft in the industry's public position is owed in

substantial measure to the Llttention local governments brought to the issue of cable

modem open access. reflecting concerns raised by constituent consumers and JSPs Local

governments nrst identified the threat to competition and voiced the concerns that

hrought public allention to the issue. Now federal regulators, including the Commission:

r liS C ~ 5'2

Tunc lJ'omer En{CrlmnIl1C1i1 Co . LV v. FCC 56 F3d 151. 193- J 94 (DC CIT I()95).
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the Federal Trade Commission. and the Department ofJustice are raising the same

questions.

The industry's shift in policy may be motivated solely by recognition of the

commercial advantages of satisfying their customers, hut it is at least as likely to have

been prompted by their exposure to antitnlst liability and more draconian regulatory

measures. One thing is clear: local governments have a constructive role to play in

evaluating the needs of their communities and in identifying potential threats to

meaningful competltion. Local governments submit that the Commission should

recognize, accept, and endorse the unique capability oflocal franchising authorities to

represent the interests of consumers in discrete markets. Specifically, the Commission

should take care to preserve the authority of local franchising authorities to address cable

modem service issues under their Title VI authority to enforce requirements reg,mling

"facilities and equipment" and "broad categories of video programming and other

4S!' .... 41)
services," , and to enlorce consumer protectIon and customer servIce reqUlrements..

The Commission should set a specific time-frame during which technologic,JI

issues may be addressed and resolved and commercial relationships established with

unaffiliated ISPs. The Commission should then reviSIt the issue to detemline whether

effective competition has developed as anticipated. If competition does not develop by

that date, the Commission should take regulatory steps to address the failure of the

market-based approach to fullillthe promise of competition and consumer choice. The

1S
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Commission can establisll conditions for open access across the nation under its leased

access regulatory authority50 This is comparable to the role the Commission has played

in opening competition and preserving free market transactions in satellite program

acquisition.

In the meantime, local governments should remain unencumbered in the exercise

of their inherent police powers to protect consumers and address anti competitive conduct

in individual communities. There is no one-size-fits-all solution to the tension between a

hands-off approach to encourage competition and a hands-on approach to insure the

availability of broadband service. The Commission should expect that different

communities will approach the decision to require "open access" differently in light of

local market conditions. for example, New York City has several DSL providers in

l'vlanhattan with others planning service to the other boroughs. New York City may feel

little need to impose "open access" on its cable operator since consumer choice in high-

speed Internet access is readily available from competing providers However, the City

of P0I1land discovered its single cable operator was the only prospect for high-speed

service for most residences. Telephone DSL service was rolling out very slowly in the

community and the incumbent telephone company did not plan to serve a large

47 liSe ~532(c)(1) proVIdes

"] f a person unaffiliated "ith the cable operator seeks to lISe channel capacity designated
pursuant to subsectIon (h) [of this sectIOn] for commercial use. the cable operator shall
estabhsh. consIstent \\'lth the plllJ)ose of tlus section and With rules prescnbed bv the

ConulllSSJOJ1 under pari!g1]ph (4), the pnce, fenllS, and cOndJlJOlls of such use \\'!llch are at
least suffiClent to assure that sllch lise \\111 not aehC'Tselv affect the operatIon. finanCIal
conditIon. or markct dnelopment of the cable s\stcm "( emphaSIS added)

"Co!llmerclal U,c" III thiS section IS defmed as "the pe)\ISIOn pf \Ideo progranmllDg. whether or
not for profIt" ·17 USC -::2(bj(S) CJble modem scnlce l]]\o1\es llJOle than J\lst VIdeo
progrJITUl1lng. But It does contain \'Ideo progralTlIl1lJJg and therefore Jllows adoptIOn of ancillary
)cguIJt)()]]s of other portlOJlS of the ser\'icc
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percentage of residences. Portland felt the future of its Internet-related local industries

was dependent on assuring the cable operator's high-speed Internet access system did not

discriminate against and among its various subscribers and infonnation providers. These

different local government evaluations of local markets are appropriate and should be

encouraged. Local government evaluations of the needs of local markets free the

Commission to focus on national developments and to assure appropriate minimum

requirements arc in place felr evcryone.

V Conclusion

Local genernments urge the Commission to conclude that cable modem service is

a cable service \\ithin the meaning of Title VI. Further, the open access issue is a matter

of facilities and equipment, and consumer protection. As such, it falls within the

concurrent jurisdiction of the Commission and state and local govemments. Local

governments do not have a uni fonn view of the need or desirability of imposing open

;1CCCSS requiremcnts. I'v10st expect that the market will produce open access to meet

competition and the demands of consumers. ] Iowever, the proper classification of cable

modem service 3S a cahle service is essential to protect the public interest in our

l'l))llmunities. ethle operators should he required to serve the local community needs and

Illterests. as required hy their cable fi'anchises, pay franchise fees on those services, and

subject themsehes to the full scope of local consumer protection ordinances and

regul at ions.

,~

L I



Kenneth S_ Fellman
Kissinger & Fellman, P_C
Ptarmigan Place, Suite 900
3773 Cherry Creek North
Denver, CO 80209

Counsel for Greater IVletro
Telecommunications Consortium

Nicholas P_ Miller
John F_ Noble
f'v'1arci L Frischkorn
Miller & Van Eaton. PLLC
1155 Connecticut Ave.. #1000
Washington. D.C 20036-4306
(202) 785-0600

Respectfully submitted,

,I ~\) 1\vv; \\ "
---- -------- .

Attorneys for the
Local Government Coalition

28



List of Attachments

Attachment A: Letter from Cox Communications to Scott J. Ullery, Deputy County
Administrator, County of Santa Barbara, indicating that Cox will no
longer collect and remit franchise fees relating to their cable modem
intemet access service

Attachment B: Copy of Social Contract for Time Wamer

Attachment C: Copies of conespondence from Fairfax County to Comcast regarding
consumer complaints and other service issues.
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