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I said that evolution is accelerated to data tone, Bell
2 Atlantic's moving to establish presence. In the next five
3 years Bell Atlantic expects Internet-based calls will
4 nearly double every year. Over the coming years we expect
5 to expand this capability.
6 The capability he's referring to here is the
7 capability to complete calls from Internet long-distance
8 carriers on Gateways. And that's what he said, that they
9 plan to expand the ability to complete long distance calls

10 from Internet-based carriers. I don't think that was -- I
I I don't think that's an affirmative to the question you
12 asked me.
13 Q. Turn to page 2-39 of the Vermont Telecom Plan,
14 then, fourth paragraph down, where you say that Bell
15 Atlantic is bringing in ATM switch to Vermont in '99 while
16 Enterprise already has one. That's referring -.
17 A. That's been reported as far back as '96
18 without the dates.
19 Q. And--
20 A. Is that -- does it say that here? I'm not
21 seeing it. But -- that is accurate.
22 Q. That is accurate. That's an asynchronous
23 transfer mode switch; right?
24 A. Yeah.
25 Q. That's essentially packetized data?

For you.
For me, it's my only method because I don't

Q.
A.

I what I said; at reasonably robust speeds.
2 Q. And Frame Relay is the service used by
3 Gov.net; is that right?
4 A. I think they offer Frame Relay service. I
5 think they use Frame Relay services from up here, yeah.
6 Q. They had originally used it from Bell Atlantic
7 under tari ff?
8 A. Yeah, I believe so.
9 Q. And Frame Relay will give you, what, 56

10 kilobits to I and-a-halfmegabits per second?
II A. Depending on how you configure it -- depending
12 on how it's configured, it will give you varied speeds.
13 Q. And so now Gov.net is using Hyperion?
14 A. [ believe so. Yes.
15 Q. And Gov.net includes Internet access; is that
16 right?
17 A. I don't know what you mean.
18 Q. You can reach the Internet using Gov.net?
19 A. We do here at work, yes.
20 Q. Right. So, that is an alternative method for
21 accessing the Internet, is it not?
22 A. An alternative method for who? Alternative to
23 what?
24
25
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I have Internet at all.
2 Q. Now, Bell Atlantic has said that it expects to
3 expand it's data tone capability through the northeast and
4 mid-Atlantic region; is that right?
5 A. I don't know. Is it something that I said
6 that they said?
7 Q. Yeah. If you want to look at page 1-7 of your
8 plan.
9 A. Where am I looking?

10 Q. Second indented quote.
11 A. What was the question?
12 Q. I'm asking whether Bell Atlantic expects to
13 expand its data tone capability throughout the northeast
14 and mid-Atlantic region?
15 A. I don't know what you mean by "data tone."
16 Q. That's not a term you've used in the Vermont--
17 A. No. It's a term they are using. I see.
18 Okay. I'll have to take a minute to get the context.
19 What is the question?
20 Q. I'm asking whether Bell Atlantic is expanding
21 its capabi Iity in its service area.
22 A. Let me see what it says here.
23 It says here Bell Atlantic signed a contract
24 to complete calls using Internet protocol that an Internet
25 carrier was providing. And in comments to the press he

I A. Yes.
2 Q. In your testimony, at least in your direct
3 testimony at that time, you said DSL is not exactly
4 available. Is that what you were saying?
5 A. I think I used words like that. I don't know
6 what I said exactly. I don't remember. But it's accurate
7 that DSL is not really available yet. That's for sure.
8 And only going to be partially available.
9 Q. And did you say that later on, that in fact

10 Bell Atlantic is going to deploy it in Vermont sooner than
II they had told you in your earlier survey?
12 A. That's accurate. Yes.
13 Q. And V-Tel is also planning to deploy DSL?
14 A. Yes.
15 Q. Isn't it true that the incumbent local
16 exchange carriers tend to invest in OSL immediately after
17 cable television or competing local exchange carriers
18 invest in broadband delivery vehicles?
19 A. I don't think so. I think they have their
20 independent reasons to invest in OSL. Because it's -
21 most players seem to tell you that it's the first one -
22 first one who delivers to the home wins, or at least
23 that's a big advantage.
24 Q. I would like to distribute a document
25 premarked for identification as Adelphia 31. And I would
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I like to ask you if this -- this appears to be the cover I time. I read the report -- when did it come out? In
2 page from the FCC's Advanced Telecom Services report and 2 February? I read it about just like when it came out.
3 paragraph 42 from that report? 3 And I've read a lot since then. I don't remember what --
4 THE CHAIRMAN: While you're looking at 4 I don't remember a lot about the report. I remember that
5 that -- Mr. McIntire, could I ask you to hold 5 the report called broadband 200K. And nobody ever calls
6 the door open unless there is noise in the 6 broadband 200K. So, right away I'm wondering, ha? And
7 hallway. It may make fresher air in here. 7 why is this report calling broadband 200K when that's not
8 BY MR. OUST: 8 the common number that's throwing it -- you know, the
9 Q. Is that what it appears to be? 9 definition deployment. So, right away --

10 A. I'm sorry, you'll have to repeat the question. 10 THE CHAIRMAN: Mr. Shapiro, stop,
II (The record was read as requested.) II please. When he breaks you off, let me wait
12 A. This looks like that -- looks like that 12 and find out why he's asking you to stop.
13 document. Paragraph 42, I don't know. It starts -- yeah, 13 THE WITNESS: Certainly. I didn't catch
14 it starts with 42. 14 it. I was busy talking to myself.
15 Q. Right. And would you read the first sentence 15 BY MR. OUST:
16 of that paragraph 42? 16 Q. I believe that the question I had asked you
17 A. Paragraph 42, the first sentence says, "All 17 was whether you remembered anything in the report that
18 this investment, especially that by cable television 18 supported your view that cable investment in broadband
19 companies and competitive LECs, appears to have spurred 19 architecture did not spur ILEC investment?
20 incumbent LECs to construct competing facilities." And 20 A. No. No, I don't remember anything that
21 then it's footnoted. And the footnote says -- you didn't 21 supports --
22 ask me to read it. 22 Q. Just for clarity, this report came out in
23 Q. 00 right ahead. First sentence of the 23 February of'99 and you wrote your direct in April?
24 footnote, give us the flavor. 24 A. Right.
25 A. "Is widely believed that incumbent LECs recent 25 MR. OUST: Move for admission.
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I moves to offer broadband to residential customers are I MS. HOFMANN: I would have no objection
2 primarily a reaction to other companies that use 2 other than to ask Mr. Glist to provide the
3 broadband. " 3 Department with a full copy of the report.
4 Q. Okay. I'm going to ask you about this. You 4 And if necessary, we will supplement the
5 just said, I believe in response to my question about I 5 exhibit, but I see no problem with this part
6 LEC investment and DSL being reactive to CLEC and cable 6 going in.
7 investment, that you didn't think so? 7 MR. GUST: I'm happy to do it. If you
8 A. No, I don't. 8 all want me to be providing copies, they are
9 Q. I'm asking -- did I misunderstand your answer? 9 published.

10 A. No, you didn't. 10 THE CHAIRMAN: There is no need to
II Q. Okay. And I'm asking you now, looking at what 11 provide it to the Board. Please provide a
12 the FCC has said, do they reach a different conclusion 12 copy to the Department.
13 than you have? 13 MR. GUST: Will do.
14 A. Well, this paragraph 42, out of context -- I'm 14 THE CHAIRMAN: Let me make the
15 not trying to be contentious, it's probably what the FCC 15 observation, I admit it, it's in the record
16 said. I'm not sure what this paragraph 42 is -- comes 16 because it will be easy to find. We actually
17 from under. But taking that -- accepting that to be a 17 would feel perfectly comfortable taking
18 given, that this is what the FCC said, I still disagree. 18 administrative notice of a formal FCC opinion,
19 Q. Okay. You've read this report before? 19 putting it here as a legal convenience not a
20 A. Oh, I have read the report. Yes, I have. 20 legal requirement.
21 Q. Do you remember anything in the report that 21 (A document was marked Adelphia Exhibit
22 would support your view that ILEC investment has not been 22 Number 31 for identification and
23 responsive to pressure from competitive providers like 23 admitted in evidence.)
24 cable and CLEC? 24 BY MR. GUST:
25 A. You know, I haven't read this report in a long 25 Q. You're concerned about distance limitations
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I from XDSL today; is that right? I will respond to cable competition. But they didn't change
2 A. I'm sorry. In what reference? 2 their mind because they heard that cable is building, we
3 (The last question was read back by 3 better build. No, they want to build on their own. They
4 the court reporter.) 4 have their own initiative.
5 A. In what reference am I concerned about it? 5 In this case with Bell Atlantic, they didn't
6 What's the question? 6 suddenly decide to build because of what Adelphia was
7 Q. Maybe I misunderstand, but when you say OSL is 7 doing. They decided to deploy DSL it appears, at least it
8 not exactly available, I understood from your testimony 8 appears, I can't say for certain -- I don't want to put
9 that you were concerned that there was a distance 9 words in Bell Atlantic's mouth and I don't want to accuse

10 limitation on OSL. 10 Bell Atlantic of anything that I can't know for sure that
II A. Well, that's only one -- I wouldn't say I'm I I they are doing. So, I'm only -- it may be just a
12 concerned. That's one of the factors that limits OSL 12 coincidence, but we sent them a survey and they said they
13 deployment. 13 don't have plans.
14 Q. And when AOL made their deal with Bell 14 And then the Board issued -- the Board was
15 Atlantic to use DSL for distribution, do you think they 15 involved in a docket with the Bell Atlantic that had to do
16 figured it's not going to reach beyond a certain point 16 with the merger with GTE. And in that docket, the issue
17 from the central office? 17 came up that in the previous merger a few years ago
18 A. I'm sure AOL knows the limitations of DSL. 18 between NYNEX and Bell Atlantic, technology development
19 Q. DO you think that there is any research and 19 was an issue. And Bell Atlantic promised that if we
20 development going into overcoming those distance 20 approved the merger, if the Board approves the merger, not
21 limitations on XDSL? 21 the Department but if the Board approves the merger, that
22 A. Of course. And not just on XOSL, in every 22 they would be held to certain technology developments.
23 way. There is a great deal of research and development 23 And ISDN was at that time what was bandied about and what
24 towards broadband for a lot of reasons I stated before. 24 was put into those agreements.
25 Q. And so even if there are some current distance 25 And when the GTE merger came up, the issue
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I limitations on XDSL, there is nothing that you don't think 1 arose again. And it's somewhere in -- the Board asked the
2 can be overcome? 2 question; well, what about these -- what about this same
3 A. Whether -- I think it can be overcome within 3 issue? And pointed it towards OSL. And it seemed that
4 the copper wire. I'm not going to say they cannot be 4 they responded to the communities, you know, in the
5 overcome. Today they are -- they represent barriers to 5 Board's desire to -- for advanced telecommunications of
6 ubiquitous deployment. And this instance isn't the only 6 Vermont. By statute, we are required to promote advanced
7 one. 7 telecommunications network. And Bell Atlantic stepped up
8 Q. How about the installation of remote DSLAMS? 8 to the plate and they said; yes, we didn't have plans to
9 A. Well, in the plan we talk about that as a way 9 do it but we are going to proceed.

10 to bring it out further, bring the starting point that you 10 They didn't seem to be proceeding based on
II mention, the distance out further closer to the customer. II Adelphia's getting their stuff in the ground, we better
12 We recommend that that's a partial answer to the distance 12 move faster. It seemed that they are moving faster on it
13 question. However, the local exchange carriers in 13 for their own reasons that had to do with their plans and
14 Vermont, none of them have a plan to deploy the DSLAMS out 14 moving forward and growing their network of Vermont. But,
IS in the field. So, at this point that's -- that doesn't IS however, should Adelphia be successful and there be a rush
16 seem to be in their plans, and so the limitation remains 16 to cable modems, perhaps that would incent Bell Atlantic
17 what it is and it's not lessened by deploying that kind of 17 to expedite their plans. It would be reasonable.
18 architecture. 18 However, Ijust don't want you to misconstrue
19 Q. Okay. If cable delivery is such a compelling 19 my answer as meaning that they are not interested at all,
20 product and customers begin migrating over to it, do you 20 that the competition doesn't spur development.
21 think that Bell Atlantic or V-Tel or other ILECs are going 21 Competition does spur development. That's why we want
22 to walk away from that business? 22 competition at every level. And it wouldn't suffice to
23 A. No. Of course not. And 1don't want my 23 just have competition between Adelphia and Bell Atlantic.
24 answer before to be misconstrued to suggest that telephone 24 Q. Mr. Shapiro, Mr. Shapiro, given the time
25 vendors will not respond to cable competition. Yes, they 25 constraints within which we are trying to conclude this
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I hearing, I don't mean to interrupt your answers but there
2 are some -- there is a point at which you go far beyond
3 the question that I've asked. So maybe we could cooperate
4 with each other.

5 So, DSL can be a competitive vehicle for
6 getting high speed access to the Internet?
7 A. DSL can expand the use of the copper to
8 provide faster service.

9 Q. And by faster, you mean what speeds?
lOA. Faster speeds. It can go -- DSL is often
II touted commercially at 6, 6 megs. ADSL, it can go higher
12 than that.
13 Q. Let's move to Direct PC, the other technology
14 that you mentioned. You would agree, I take it, that
15 broadcast satellite is cable's primary competitor today?
16 A. Yes.
17 Q. And the footprint for Direct PC covers
18 Vermont'.'
19 A. Yes.
20 Q. There are services known generically as Ka
21 band satellites that promise global coverage of two-way
22 broadband data services; is that correct?
23 A. Well, none have been launched yet.
24 Q. You mention them in the Vermont Telecom Plan,
25 do you not?
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1 A. Yes, I do.
2 Q. And you've said that Hughes already has in-
3 roads into this market for Direct PC?
4 A. Absolutely.
5 Q. And Motorola and Microsoft are partnering in
6 Ka band as Teledesic?
7 A. That's correct. That's right.
8 Q. This is sometimes called Internet in the Sky?
9 A. Usually Internet in the Sky is not referred to

10 -- well, I don't know. I guess Teledesic referred to
II that. Usually they talk about Internet in the Sky with
12 lower orbit satellites. Some of those Ka band -- the
13 Direct TV that you mentioned is geosynchronous. I haven't
14 seen that reference to the Direct TV. Maybe that's not
15 what you asked me.
16 Q. Whether it's geosynchronous Ka band satellite
17 or it's low earth orbiting satellite, both of them provide

18 the capabi lity of high speed access to the Internet?
19 A. Absolutely.
20 Q. And isn't it correct that they may gain market
21 share as rapidly as or more rapidly than Direct TV has
22 done in the last few years?
23 A. That's correct. That -- I wrote that.
24 Whether or not that proves correct, time will tell.
25 Q. You have some doubts in your ability to see
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I the future?
2 A. No, I don't.
3 MS. HOFMANN: Mr. Glist, what page were
4 you on in the Tel Plan?
5 MR. GLIST: 109.
6 BY MR. GLIST:
7 Q. How about electric utilities, are you familiar
8 with electric utility ventures into Internet access?
9 A. No, I'm not.

10 Q. You're the state's Internet expert; right?
II A. What did you say?
12 Q. You're the state's Internet expert?
13 A. If I'm the state's Internet expert -- I'm the
14 state's Internet expert, I should get a raise.
15 Q. Is that a no?
16 A. I don't know. I'm the state's -- I'm the
17 Telecommunication Planner for the Department. I have some
18 expertise in the Internet. I know a lot about it.
19 Q. But you don't know about the electric utility?
20 A. I'm not familiar. I've heard that, I've read
21 two articles. They were each three paragraphs long. I'm
22 not familiar.
23 Q. Okay. Is it fair to say that there is a lot
24 of investment capital going into phone companies' XDSL
25 today?
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I A. Investment capital, I couldn't say. I don't
2 know. Investment capital, I couldn't say.
3 Q. You're familiar with SPC's promise to step up
4 its XDSL investment nationwide, aren't you?
5 A. Ifby investment capital going into -- you
6 mean they are building a lot ofDSL plant, then yes. The
7 answer would be yes.
g Q. Okay.
9 A. By investment capital, ifyou mean something

10 else, I'm not sure I could say. Investment capital is not
II my expertise.
12 Q. SO, you don't know whether when Covad builds a
13 high speed Internet delivery platform that they have
14 raised capital to do that?
15 A. Somebody's paying for it.
16 Q. Someone's paying for it. Can we say at least
17 that a lot of money is going into XDSL plant?

18 A. Yes. Yes. !think there is development. A

19 lot of money -- well, it uses a lot of the existing plant,
20 so if it's simply XDSL, it's pretty much you put a box out
21 there and give somebody a modem type box in the house and
22 that's XDSL. The beauty is you can put it on a per line
23 basis as opposed to having to put a quarter million dollar
24 upgrade in the switch like ISDN. So, a lot of investment
25 rdon't know. r don't think a lot of people are putting
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going into cable plant as well to increase broadband
cable?

A. Definitely. Everybody is racing for
broadband.

Q. Okay. Do you think that the market would pour
money into these other non-cable technologies if cable was
foreordained to monopolize high speed broadband Internet
access?
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1 new copper down to correct DSL or anything like that.
2 It's a relative term. I can't say. But--
3 certainly XDSL is one of the areas that development is
4 taking place.
5 Q. How about Ka band?
6 A. Ka band, certainly. There's several companies
7 planning to launch satellites.
8 Q. That cost money?
9 A. Launching satellites costs money, especially

10 for insurance for the satellite.
II Q. Do you know about wireless investment?
12 A. Well, there is ground-based K band. Is that
13 what you're aiming at?
14 Q. Tell me.
15 A. There are many alternatives to cable as an
16 infrastructure. However, the scenario of one provider per
17 medium is -- it's a very bad idea for the future of the
18 Internet and for competition in general.
19 Q. Did you read about the vector orthagonal
20 frequency division multiplexing standard recently
2I announced for wireless?
22 A. Spell orthagonal. I don't know.
23 Q. Do you know VOFDM by chance?
24 A. I'm not familiar with that one, no.
25 Q. And is it fair to say that a lot of money is
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I
2
3
4
5
6
7
8
9 A. No.

10 THE CHAIRMAN: Mr. Glist, are you moving
lItoa different area?
12 MR. GLIST: I have one more question in
13 this area, then we can break.
14 THE CHAIR,\1AN: Please go on, then 1
15 would like to ask a question.
16 BY MR. GLIST:
17 Q. SO, you would agree that the investors in
18 these technologies are at least betting that cable will
19 not be the monopoly provider of broadband Internet access?
20 A. Yes. Although I don't think I would
21 characterize it in terms of betting, but I agree.
22 THE CHAIRMAN: Mr. Shapiro, I just want
23 to ask you to help me to understand some of
24 the colloquy I have been listening to.
25 THE WITNESS: Certainly.

I
2
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4
5
6
7
8
9

10
11
12
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25

1
2
3
4
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8
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10
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THE CHAIRMAN: A lot of it is concerned
whether there are multiple providers who are
likely to offer competing visions of access to
the Internet. And some of it is concerned
with whether there are multiple providers who
are likely to offer competing practical
pathways to get to the Internet.

You made a comment early on, though,
that I wanted to follow up on. You said
something about whoever gets to the home first
wins or something to that effect. Do you
visualize this market as a race between either
one or two, with one being a race between
different companies to each get to as many
homes as they can first; or two, a race
between different companies to offer multiple
alternatives to the same homes?

Is that a meaningful question? Do you
understand the two alternatives I'm putting
out? One is you stake out your turf and you
fill it in; the other is people keep competing
with each other.

THE WITNESS: Well, no. I would think
that people will keep competing. What the
first one wins means, I believe, is that you
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have an advantage if you can deliver first
because then you're in their house, they are
using your service first. If someone else
comes along that can compete on -- in any
area, price, performance, service quality, or
some specific niche of the market, they may be
able to win back the business. But if you've
got their business initially, you have an
advantage.

I don't actually believe that the first
one there wins and then it's over. The race
isn't over when the first one wins. The first
one does win, he gets the business first, but
it's very competitive. It's very dynamic.
It's probably more -- Internet is probably
more dynamic than anything we have ever seen,
and I believe that the race will continue to
go on after the first one wins. However, I
think the first one there will win in a
qualified way, they will win that customer
first. I don't think the race would be over.

I think that there in fact -- you could
envision today a scenario where one household
has two Internet service providers. I may
have an Internet service provider of choice
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I for myself, but on my child's computer I may I A. Documents in attachment 57, attachment 57,
2 opt to take an Internet service provider that 2 America On Line, I know it wasn't signed as such but
3 -- of the type that is now becoming popular in

,.,
that's what they had on the web, so that's why -- AOL, US.)

4 some areas, they provide a filtering service 4 West -- did you say US West?
5 at their end so as to prevent children from 5 Q. Yes.
6 seeing certain things that you may not want 6 A. Something here from Sprint. Sprint -- did you
7 them to see. You can put the filter on your 7 say Sprint?
8 PC or you can now get ISP service from that 8 Q. Yup.
9 provider. 9 A. And this bone. Kind of back to back. I think

10 So, I can see -- I imagine there are 10 I got three, AOL -- I'm sorry, US West, AOL and Sprint.
II households in places like Washington, D.C. II Is that all you said?
12 where there are hundreds ofISPs where they 12 Q. That's all I said. Is that all you read?
13 have one ISP for the household and maybe that 13 A. That's all I find here in this packet.
14 special fi ltered ISP for their 10 year old's 14 Q. Well, that's your discovery response, isn't
15 computer. I would think that it's -- there 15 it?
16 are nitches to the market and there are 16 A. Yes. Well, that's what I read.
17 changes, and I don't think the race will be 17 MS. CADWELL: Wait a second. I'm sorry.
18 over when the first one wins. But that is a 18 I have to interject here because Mr. Glist is
19 phrase that's commonly used in the trades. 19 mischaracterizing the discovery question. I
20 THE CHAIRMAN: Go on, Mr. Glist. Thank 20 think he said in the record the discovery
21 you. 21 question said produce all documents from CS --
22 BY MR. GLIST: 22 whatever the docket number was. The discovery
23 Q. Do you follow everything that the FCC does? 23 question did not ask Mr. Shapiro for any
24 A. Well, it isn't possible to follow everything. 24 documents related to that proceeding that he
25 I try to follow what they do, certainly. And, you know, I 25 read. So, I just want the record to be very
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1 have been involved with this cabling issue for the last 1 clear before there is -- before it goes any
2 year. So, I followed more of that to the exclusion of 2 further what exactly the company asked.
3 other things, for example. 3 MS. HOFMANN: Maybe I could -- do you
4 Q. SO -- but you followed the AT&T/TCI merger at 4 want to read the question into the record, Mr.
5 the FCC, for example? 5 Glist, or do you want me to -- it's number 7.
6 A. As it relates to the open access. 6 THE CHAIRMAN: Why don't you just read
7 Q. Okay. And when you were asked to produce in 7 the question that was asked.
8 discovery the documents from that merger proceeding that 8 MS. HOFMANN: Fifth set of information
9 you reviewed, do you remember what you gave me? 9 requests served upon the Department of Public

10 A. I have no idea. I don't remember. There's 10 Service, 7; produce all documents reviewed by
II just so many things I print out. II Mr. Shapiro from the Federal Communications
12 Q. Well, let me just ask you, an unsigned 12 Commission's Docket CS-98-178.
13 declaration ofSoo, unsigned declaration of Hausman, both 13 THE CHAIRMAN: Thank you.
14 from AOL, a petition of US WEST, and comments of Sprint. 14 BY MR. GLIST:
IS Do you remember anything else that you reviewed from the 15 Q. SO are we clear, that that's the complete and
16 AT&T/TCI docket? 16 correct answer to the question posed, that those two
17 A. No, not at this time. Not off the top of my 17 affidavits from AOL unsigned, petition of US West and
18 head. I read quite a few things but I can't tell you what 18 comments of Sprint were the documents from CS-98-178 that
19 they were. Not now. 19 you reviewed?
20 Q. Do you have access to -- with your permission, 20 A. That were printed out documents, yeah.
21 I can show him the Department's response to Adelphia's 21 THE CHAIRMAN: I'm afraid I didn't
22 fifth set of information requests, number 7; produce all 22 understand the question. I didn't understand
23 documents reviewed by Mr. Shapiro from CS-98-178. Can you 23 the answer.
24 find anything in your answer that exceeded what I just 24 THE WITNESS: I said printed out
25 named? 25 documents. These are the printed out
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1 documents that were in my file. Sometimes I I overload. I'm constantly reading things online, reading
2 read stuff online, I don't print them out. We 2 newspapers, magazines. You know, there is no way I can
3 were told not to produce documents for 3 remember everything. Sorry. I wish I could.
4 discovery. But these are the ones that were 4 (A document was marked Adelphia
5 printed out. 5 Exhibit Number 32 for identification.)
6 BY MR. GUST: 6 Q. Okay. I'm going to distribute what has been
7 Q. You were told not to produce documents for 7 marked for -- premarked for identification as Adelphia 32,
8 discovery? 8 and ask you whether this appears to be the cover page of
9 A. Not to go in and start printing out stuff, you 9 the Advanced Telecom Services report of the FCC and

10 know. I mayor may not have read other stuff online 10 paragraph 48? That was a question.
11 electronically. 1I A. Okay.
12 Q. Did you make that clear in your discovery 12 Q. Does it -- did you not understand the
13 response? 13 question?
14 A. I don't know. It says; please see attachment. 14 A. Right.
15 Those are the printout documents. 15 MR. GUST: Could you read it back?
16 MS. CADWELL: I want the record to be 16 (The record was read as requested.)
17 very clear about the instructions that were 17 THE WITNESS: And now you're asking me
18 given to staff about producing. When Mr. 18 that. Yes, that's what it appears to be.
19 Shapiro says "produce," what he means is he 19 BY MR. GUST:
20 doesn't have to create something he doesn't 20 Q. Okay. Would you take a look at paragraph 48
21 possess. If he read something online, he 21 and read for me, if you will, the first four sentences?
22 doesn't need to go back to the Internet, try 22 A. Paragraph 48, "We believe it is premature to
23 and find an article and download it. If it's 23 conclude that there will not be competition in the
24 in his files, he's required to produce it 24 consumer market for broadband. The preconditions for
25 under the discovery rules. 25 monopoly appear absent. Today no competitor has a larger
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1 THE CHAIRMAN: That's what I understood 1 base of paying residential consumers. The record does not
2 his characterization to be. Whether there is 2 indicate that the consumer market is inherently a national
~ a gap between what he reviewed and what he 3 monopoly.".)

4 kept copies of and thereafter produced is a 4 Do you want me to go on?
5 question we can address, you know, in just 5 Q. Yeah.
6 deciding how much weight to give the 6 A. "Although the consumer market is in the early
7 testimony. But I understand what the 7 stages of development, we see the potential for this
8 direction was. And I understand what his 8 market to accommodate different technologies, such as DSL,
9 answer was, I think. 9 cable modems, utility fiber to the home, satellite and

10 Okay. Go on, Mr. Glist. 10 terrestrial radio. The fact that different companies are
11 BY MR. GUST: II using different technologies --" Do you want me to go
12 Q. Can you name any other of the 239 submissions 12 on?
13 in 98-178 that you reviewed? 13 Q. You can read to the end of the sentence.
14 A. No. 14 A. " -- bring broadband to residential consumers
15 Q. Did you read only what you agreed with? 15 and that each existing broadband technology has advantages
16 A. Read only -- no, because it's impossible. 16 and disadvantages in means of delivery to millions of
17 Even ifyou wanted to do that, you don't know what it says 17 customers opens the possibility for intermodal competition
18 until you read it. How could you read only what you agree 18 like that between trucks, trains and planes in
19 with? 19 transportation."
20 Q. How much of the record did you read? 20 Q. Okay. Let me ask you. You've read this
21 A. I'm sorry. I don't understand the question. 21 before because you've read this report; right?
22 Q. How much of98-178 submission did you read? 22 A. Yes.
23 A. I don't know. I told you those were the 23 Q. And you read it before you prepared your
24 documents in my file that I produced. I don't have a 24 testimony?
25 photographic memory. I'm on permanent information 25 A. Not concurrent to it, so -- I read it prior to
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1 preparing my testimony. [didn't read it and then prepare
2 my testimony.
3 Q. Okay. And in the materials leading to this
4 decision, AOL, Sprint, US West and others were advocating
5 for what we call forced or open access at the FCC; is that
6 correct?
7 A. I'm sorry. In the same time frame -- I'm
8 sorry. What are you asking me?
9 MR. GUST: Could you read it back?

10 (The record was read as requested.)
11 A. They were in the TCI agreement particularly.
12 Are you asking me ifthey provided comments to this
13 agreement to this decision? Are you just saying -- ['m
14 not sure I'm not understanding what you're asking me.
15 I'll answer [ don't know because I don't understand what
16 you're asking me.
17 Q. Okay. Was there an effort made, a concerted
18 effort made to persuade the FCC that forced or open access
19 was the right public policy choice?
20 A. That is an ongoing process.
21 Q. But in connection with the Advanced Services
22 report itself --
23 A. Yes, I believe --
24 Q. [s that true?
25 A. [ believe that there was input to that effect.
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1 Q. And -- and similarly in the AT&T/TCI merger
2 order, the FCC declined to impose forced or open access,
3 did they not?
4 A. Yeah. They declined -- they have sidestepped
5 this issue all the way. They have sort of taken --
6 THE CHAIRMAN: Mr. Glist and Mr.
7 Shapiro, it's 3:00 o'clock. If you want to
8 ask one more question, you can finish it or we
9 wi II take the break.

10 MR. GUST: I'll take the break.
11 THE CHAIRMAN: Let's break until 3:30.
12 (At this time a recess was taken.)
13 THE CHAIRMAN: Are we ready to resume?
14 Please go ahead.
15 MR. GUST: Move for admission of
16 Adelphia 32.
17 THE CHAIRMAN: Any objection?
[8 MS. HOFMANN: No objection.
19 THE CHAIRMAN: Adelphia 32 is admitted.
20 (Document previously marked Adelphia
21 Exhibit Number 32 for identification,
22 admitted in evidence.)
23 BY MR. GUST:
24 Q. Mr. Shapiro, in your surrebuttal you attach
25 and rely upon a submission by AOL in 98-178; is that
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1 correct?
2 A. I offer _. rely upon it, I don't know how to
3 characterize that.
4 Q. You are sponsoring it as exhibits to your
5 testimony?
6 A. There is an AOL document in there, yes.
7 Q. That's the unsigned declaration ofSoo?
8 A. Yes.
9 Q. And it's correct, isn't it, that in the

10 98-178, the FCC did not agree with AOL's submissions?
11 A. They didn't rule in AOL's favor. I don't know
12 if they did not agree with it or not.
13 Q. Did you mention anywhere in your testimony
14 that the FCC did not rule in favor of the AOL submission?
15 A. [ don't believe I did.
16 Q. Did you mention anywhere in your testimony
17 that the FCC had rejected forced or open access in the
18 TCI/AT&T merger or advanced services?
19 A. Probably not.

20 Q. Do you think you owe it to the Board to
21 offer that up in your testimony?
22 A. [t wasn't a point of the testimony to say what
23 the FCC didn't do.
24 Q. You were relying upon or citing the position
25 of America on Line submitted to the FCC?it.

13

1 Q. And the outcome in this order was what?
2 A. The outcome was they pretty much sidestepped
3 the issue again. As far as --
4 Q. Sidestepped the issue?
5 A. The issue of open access. They sort of
6 stepped around it and --
7 Q. Saying it was premature?
8 A. Open access was premature? 1don't know.
9 They kind ofjust sidestepped around it the way they have

10 been doing with every other chance they have had to rule
lIon it
12 Q. What did they conclude about the

characteristics of the market for Internet access?
14 A. Well, apparently the FCC seems to feel that
15 their mark is going to be competition for telephone from
16 cable. And they don't seem to care ifthere is only one
17 competitor in each area, one trained carrier, one truck
18 vendor, one air carrier, as long as there is one of each
19 seems to be all that they really care about. And that
20 seems to be their position in all of these documents going
21 up to today with the Portland stuff.
22 Q. This doesn't say that they think the market is

going to accommodate different delivery vehicles?
A. Yes. That's what it says, right. I just read

23
24
25
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1 A. 1used the America on Line submission because
2 it was very clear it was one of the clearest items I could
3 find to demonstrate how the addressing differs between the
4 case of a unitary service provider and Adelphia providing
5 only Power Link and multiple service providers -- Adelphia
6 providing Power Link and other ISP choices for consumers.
7 And this was very clear. It demonstrated that for each --
8 that in steps 4, 5 and 6 there were slight differences and
9 nothing more than that in terms of the processes to enable

10 open access. So, that's why I choose this.
]] Q. But was that accepted by the FCC?
]2 A. It was accepted by the FCC. They accepted it
]3 as a document. They received it.
14 Q. And did they discuss it in their rulings
]5 concerning OJ?
16 A. I wasn't there. I hope they discussed it.
17 They seem to be ignoring many things that seem to be
18 accurate, so I don't understand it.
]9 Q. Do you think it's possible you might be
20 forgetting something from FCC orders?
21 A. Of course it's possible that I'm forgetting
22 things from FCC orders. I think I said before it's
23 impossible for me to remember everything. I don't have a
24 photographic memory.
25 Q. Are you responsible for part of the
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1 Department's Web site?
2 A. Partly.
3 Q. Partly. I'm going to distribute a document
4 that's been premarked for identification as Adelphia 33.
5 Does this appear to be a portion of the
6 Department's Web site?
7 A. This is the cable TV page. Yes.
8 Q. Do you have any involvement in this page?
9 A. Well, I originally started this page. The

10 part that I started was really the part on page two, below
I I the border where it says; Public Service Board rules. I
12 put together the page initially with the rules, piece on
13 the FCC, and the rest of it down.
14 And then as these orders came in, show cause
15 orders and the litigation orders, the lawyers funneled
16 that over to the web master. I'm not the web master. The
17 web master is the person who runs the local area network
18 and he has the primary responsibility for posting things
19 to the web. And then at the lawyer's request, the
20 commission's request, they added the items above the bar
21 on page 2, which, you know, I agree this is a proper place
22 for them.
23 Q. Is there -- there is on this page -- let's
24 turn to page 3 of 4, the FCC regulates cable television;
25 is that something you were responsible for?
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1 A. Yeah, I put those links in there. I did the
2 page, I guess around -- well, it was after January 13, '98
3 for sure. I guess it was somewhere the beginning of'98,
4 probably not long after that, that that order -- status
5 composition came out, so I popped that in there.
6 Q. Have you -- has anyone in the Department made
7 any effort to update this portion concerning FCC rulings
8 on cable?
9 A. No. You know, I didn't really update that. I

10 bui It a page, I try to make it useful. It was very useful
] 1 for myself because I had everything online as referenced.
]2 And I can only guess whether or not anyone from the public
13 has accessed the page because we don't have it set up to
14 determine hits on singular pages, so we don't -- I don't
15 have any way to know whether anyone -- I don't have any
16 way to know who is looking at the page and I haven't any
17 feedback on the page.
18 And shortly thereafter, I got involved with
19 doing the Telecommunications Plan and that took up most of
20 my time. I did not update the page. It's really my
21 responsibility to update the page since 1took the
22 initiative to create the page. And regretably, there's
23 only 24 hours in a day.
24 Q. But somebody added your affidavits to the FCC
25 and the IVI case?
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1 A. Right. That's what I said, the attorneys
2 requested, the commission's request -- I'm not sure at
3 whose request. Came in one day, they were up there. I
4 perfectly agreed with them being up there. But I didn't
5 initiate that.
6 Q. Anything here to indicate there is another
7 viewpoint submitted in the IVI case?
8 A. No. But that's -- that wasn't, you know,
9 wasn't the purpose here, to document the IVI case. The

10 purpose here was to show what the Department is doing and
1I what the Department's position in that case is for people
12 to read. And mostly as it relates with the other
13 litigation that's more local, the Adelphia cases that also
14 are on the page.
15 Q. And there is nothing here that indicates, for
16 example, the FCC's disposition of the forced or open
17 access issue?
18 A. No.
19 MS. HOFMANN: I would actually object at
20 this point. I'm not sure where this is going
21 and perhaps Mr. Glist could --
22 THE CHAIRMAN: Your objection is on
23 grounds of unproven relevancy?
24 MS. HOFMANN: Yes. Thank you.
25 THE CHAIRMAN: Mr. Glist?
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MR. GUST: I'm attempting to
demonstrate that the Web site sponsored by the
Department has been updated selectively to
express one point of view.

THE CHAIRMAN: What is the relevance of
that to whether you should get a renewal of
your franchise or whether you should pay
penalties?

MR. GUST: The witness' partiality
towards a particular point of view is relevant
to evaluating his submission.

THE CHAIRMAN: I'm going to let you keep
asking but I want to make something kind of
clear. He works for somebody who is labeled
as a Director of Public Advocacy and I don't
regard advocacy as illicit. I regard it as a
function of a job as much as you in yours.

MR. GUST: Okay.
THE CHAIRMAN: Go on if you want to

go a little further on this.
MR. GUST: I wonder ifI could have

read back where we were before the Chairman -
before the objection.

(The record was read as requested.)
MR. GUST: I simply move for admission.

Page 227
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I THE CHAIRMAN: Would you like him to
2 read them aloud?
3 MR. GUST: Yes.
4 THE CHAIRMAN: Please do so.
5 THE WITNESS: "Our policy ofencouraging
6 the marketplace to develop has already
7 produced impressive results across the
8 country. Increasing deployment of cable modem
9 service by cable operators has prompted local

10 phone companies to speed up their roll-out of
11 DSL service."
12 BY MR. GUST:
13 Q. And would you take a look at the first
14 sentence on the second page and read the first sentence
15 aloud, please?
16 A. "While some consider cable to have a lead at
17 this time, it is premature to conclude either that such a
18 lead will last or that its current position amounts to a
19 monopoly."
20 Q. I take it from the exchange we had before the
21 break, that you would be in agreement with this comment,
22 wouldn't you?
23 A. I would be in agreement with which comment?
24 Q. Well, let's take the last one; it's premature
25 to conclude that cable will last or that its current
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MR. GUST: Move for admission.
THE CHAIRMAN: Any objection?
MS. HOFMANN: No objection.
MR. ELUS: I would object. I think

this is -- it's hearsay. And I know that the
rules on hearsay are lax for administrative

proceedings, but this isn't a document that
this witness has relied upon. It's not
something that any basis has been established
that it's been customarily relied upon by
people in the industry. And I don't know what
the relevance of this is to Vermont.

I THE CHAIRMAN: Any objection?
2 MS. HOFMANN: No.
3 THE CHAIRMAN: Adelphia 33 is admitted.
4 (A document was marked Adelphia Exhibit
5 Number 33 for identification and
6 admitted in evidence.)
7 BY MR. GLIST:
8 Q. Mr. Shapiro, are you familiar with the local
9 and state government advisory committee for the -- for the

10 Federal Communications Commission?
I I A. No, I'm not.
12 Q. Government advisory committee?
13 A. No, I'm not.
14 Q. I'm going to distribute a document that's been
15 premarked for identification as Adelphia 34.
16 It is possible that you know this by another
17 name since you follow matters at the FCC. But in looking
18 at this letter, does this appear to be a letter from
]9 Chairman Kennard of the FCC to the Chairman of the LSGAC
20 dated August 10, '9?
21 A. Apparently.
22 Q. Can you take a look the last paragraph on the
23 first page and read the first two sentences?
24 A. If it helps you in some way. I can do that.
25 Q. Please.

1 position amounts to a monopoly.
2 A. Are we talking about a broadband monopoly or a
3 narrow band monopoly or --
4 Q. Access to the Internet.
5 A. Access to the Internet. You want to know ifI
6 agree?
7 Q. Do you agree with the first sentence on the
8 second page?
9 A. The cable -- that it's premature to make a

10 conclusion?
11 Q. Yes.
12 A. Well -- well, yes. Okay. I can agree with
13 that.
14
15
16
17
18
19

20
21
22
23
24
25
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I THE CHAIRMAN: Mr. Glist? I BY MR. GLIST:
2 MR. GLIST: The document is officially 2 Q. Does this appear to be the first page of the..,

posted to the FCC's Web site. It would be 3 Cable Services' report on broadband today?-'
4 subject to official notice. It is a rejection 4 A. That is the first page.
5 of the state and local advisory committee's 5 Q. And page 32 attached to it?
6 recommendation for forced or open access. 6 A. Page 32, I don't know. There is a page 32 on
7 THE CHAIRMAN: I'm going to admit it. 7 here. I don't know if that's a page in the report or
8 I'm also going to note that documents of this 8 transcribed, but I'll take your word for it.
9 type are often referred to in the Department's 9 Q. Would you take a look at the second paragraph

10 10 year plan, which Mr. Shapiro sponsors. 10 from the bottom --
II (A document was marked Adelphia Exhibit II A. Yes, I would.
12 Number 34 for identification and 12 Q. -- of this report, beginning with "Even the
13 admitted in evidence.) 13 most optimistic estimates." Do you see that sentence?
14 BY MR. GLIST: 14 A. Yes, I do.
15 Q. Mr. Shapiro, are you aware that the Cable IS Q. Can you read that to the end of the paragraph?
16 Services Bureau of the FCC has just issued a report 16 A. Okay.
17 reconfirming the FCC's view whether it's forced or open 17 Q. Can you read it aloud, please?
18 access? 18 A. Yes, I can.
19 A. I would like to know the name of the report 19 Q. Would you do so?
20 before I agree. 20 A. Yes, I will. "Even the most optimistic
21 MR. GLIST: I will distribute a document 21 estimates predict that narrow band will still be the
22 premarked for identification Adelphia 35. 22 dominant subscribed form ofInternet access by 2005. One
23 A. I am familiar with this report and I want to 23 analyst predicted that by 2005 cable will have 34 percent,
24 state that I agree with David Olson, who in Multi Channel 24 23 million subscribers, of the Internet access warranted,
25 News stated that. 25 with DSL at 15 percent, 10 million subscribers, and dial-
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1 Q. The question has not been asked ofyou, sir. 1 up narrow band at 51 percent, 35.7 million households."
2 A. Well, I'm trying to answer you as best I can. 2 Q. Do you have any empirical basis for
3 THE CHAIRMAN: Mr. Shapiro, the question 3 disagreeing with this conclusion?
4 was whether you are familiar with the report. 4 A. I might. Let me take a look at the numbers.
5 THE WITNESS: I'm familiar with the 5 Well, it's missing 15 percent. Shouldn't it
6 report and I have an opinion on it. 6 add up to 100 percent?
7 THE CHAIRMAN: That was the only 7 Q. Do you think that's just a glaring error --
8 question. If you have an opinion, you can 8 A. I don't know. It's out of context. I only
9 either be asked by him -- I may ask you ifI 9 read the sentence.

10 think it helps elucidate, your lawyers may ask 10 Q. Do you want to check the math again?
11 you on redirect. But the whole process for 11 A. The math, 34 percent, 50 percent, 35 percent,
12 everybody goes an awful lot faster if we 12 adds up to 84 percent. I don't know what the context is
13 follow a pattern of Adelphia's lawyer asking 13 because I only read the two sentences.
14 you a question, you answering the question and 14 Q. I think you will see that the last number to
15 not expanding until you get a chance to do so 15 be added is 51 percent.
16 on redirect. 16 A. Oh, 51 percent. Excuse me. I looked at the
17 THE WITNESS: That's fine. 17 numbers wrong. Okay. That adds up to 100 percent.
18 THE COURT: If you feel you need to make 18 What did you ask me?
19 an expansion so that a short answer is 19 Q. I'm asking you whether this is a reasonable
20 accurate, you can do that. But please don't 20 prediction?
21 go beyond a short answer unless there is a 21 A. It's reasonable -- I mean, one analyst
22 need to. 22 predicted that. I would disagree but, you know, that's
23 THE WITNESS: I skimmed the report. 23 one analyst predicted it. It's reasonable to predict
24 THE CHAIRMAN: Okay. Go on. 24 whatever anyone wants to predict.
25 THE WITNESS: I skimmed the report. 25 MR. YOUNG: May I follow up briefly?
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I Mr. Shapiro, do you know whether in this I THE CHAIRMAN: I'll take that as a
2 report the FCC considered the impact of local 2 request from you to Adelphia. We don't need
3 measured service and whether that might make a 3 to see the copies but ifyou think there is an
4 difference? 4 issue, please raise it. Any objections to 35?
5 THE WITNESS: I don't know that they 5 (No response.)
6 did. Again, I only skimmed the report itself. 6 THE CHAIRMAN: Adelphia 35 is admitted.
7 And this particular analyst's prediction, have 7 (A document was marked Adelphia Exhibit
8 no idea what it was based on. I do note that 8 Number 35 for identification and
9 there is no mention here of satellite service 9 admitted in evidence.)

10 and I would think they have some percent. 10 BY MR. GUST:
II MR. YOUNG: Okay. Thank you. II Q. Mr. Shapiro, isn't it correct that the FCC has
12 THE CHAIRMAN: Let me ask a more 12 just established a federal/state joint conference to
13 fundamental question. If Adelphia's arguing 13 promote advanced broadband services in which it will
14 that it's subject to considerable competition, 14 confer with members ofNARUC, public service
15 and the Department is arguing that it has such 15 commissioners, FCC officials, to further address the very
16 market power that we need to regulate them and 16 issue that you're testifYing about?
17 either set prices or require open leasing of 17 A. I'm going to have to ask you to ask the
18 their network, I don't really think it's 18 question over because I was making a note and I didn't
19 relevant whether it's 34 percent or 32 percent 19 quite catch the first phrasing.
20 or 35 percent. 20 (The last question was read back by the
21 What I do care about is whether the 21 court reporter.)
22 cable companies have so much market presence 22 THE WITNESS: I don't know. What do you
23 that there needs to be regulatory 23 mean by "just"? What's the time frame?
24 intervention. Do you think that the cable 24 BY MR. GUST:
25 companies are likely by 2005 to have a degree 25 Q. Let me distribute a document premarked for
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I of market presence that requires regulatory I identification as Adelphia 36.
2 intervention? 2 Does this appear to be an October 8, 1999 FCC
3 THE WITNESS: I think that depends on 3 news release announcing a formulation of a federal/state
4 what happens in affairs that are occurring at 4 joint conference to promote advanced broadband services?
5 both ends ofthis country today and in the 5 A. Obviously, it appears to be that. I'mjust
6 middle as well. I think that the arguments 6 trying to read what it is.
7 that are being debated about open cable access 7 Q. Were you not familiar with this?
8 today will have a big impact on the future of 8 A. I don't know. I'm reading it. I'm taking a
9 the Internet and the dominance of cable in 9 look at it.

10 making it very hard for small local ISPs to 10 No. No, I wasn't aware of this.
II compete. II MR. GUST: Move for admission.
12 I also think that if the model is going 12 THE CHAIRMAN: Adelphia 36, any
13 to be that you choose your service provider 13 objections?
14 with your pipe and your choice is limited only 14 (No response.)
15 to the pipe/service provider and you have 15 THE CHAIRMAN: Adelphia 36 is admitted.
16 three or four providers, one for each type of 16 (A document was marked Adelphia Exhibit
17 service, that that's not going to be truly 17 Number 36 for identification and
18 competitive. 18 admitted in evidence.)
19 THE CHAIRMAN: Why don't you go on, Mr. 19 THE WITNESS: I need a break.
20 Glist. 20 THE CHAIRMAN: Why don't we take a two
21 MR. GUST: I'll move for admission. 21 minute break. When you come back, we can set
22 MS. HOFMANN: We would have no 22 up some water.
23 objection. But once again, we would like to 23 (At this time a recess was taken.)
24 see the whole document to see if there is 24 THE CHAIRMAN: Why don't we take a
25 anything else that might be useful. 25 minute on the record to address a loose ends.
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1 I had previously asked the company to have 1 Q. And you would want Adelphia to charge non-
2 copies of the last three to four years of 2 discriminatory rates for that kind of transport?
" reports to the Department from Mountain Cable. 3 A. Well, actually leased access rates..:l

4 And I'm assuming that there is no question of 4 Q. Is that a yes or a no?
5 -- problem with entering them into evidence, 5 A. Yes. Non-discriminatory.
6 but I would like to have them made an exhibit. 6 Q. And Adelphia would not be permitted to change
7 So. they go out to the Department routinely. I 7 the content of the ISP's signals; is that correct?
8 assume. 8 A. That is correct.
9 MS. CADWELL: We have no objection. 9 Q. On page 50 of your direct testimony, in April,

10 MR. HORVITZ: We have those here. 10 you noted that this issue was under discussion in Los
11 THE CHAIRMAN: Do you have them labeled II Angeles, San Francisco, Seattle and Portland. Is that
12 or marked or -- 12 what you looked at?
13 MS. TARPEY: Not as of yet, no. 13 A. Yes. At the top of the page, yes.
14 THE CHAIRMAN: Perhaps you could by 14 Q. And isn't it correct that Los Angeles did not
15 tomorrow morning -- 1don't care about timing, 15 compel forced access?
16 Ijust want them in the record. If the 16 A. Ultimately. At this time, that is correct.
17 witness is available now, let's go back to 17 Q. And isn't it correct that San Francisco did
18 examination. But when we have a break, please 18 not compel forced access?
19 do have them marked and we will take them in 19 A. Well, they did not compel it yet, but they --
20 quickly by stipulation when you have them. 20 I believe they are going to revisit it in the very near
21 MS. TARPEY: Sure. 21 term. I believe in January. December.
22 THE CHAIRMAN: Just out of curiosity, 22 Q. They have not compelled forced access to date?
23 how many years back did you go? 23 A. To date, no.
24 MS. TARPEY: Four or five, I'll say off 24 Q. And the City of Seattle did not compel forced
25 the top of my head. 25 access?
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I THE CHAIRMAN: That's certainly 1 A. No.
2 sufficient. Three or four would be fine. 2 Q. And do you know about City of Dallas?

3 Okay. Mr. Shapiro, are you ready to go 3 A. Dallas -- Dallas, I'm not all that familiar
4 forward? 4 with the Dallas situation, no.
5 THE WITNESS: Yes, I am. Thank you. 5 Q. Denver?
6 THE CHAIRMAN: Please proceed. 6 A. Denver, it's supposedly up for a vote during
7 BY MR. GUST: 7 the election.
8 Q. Mr. Shapiro, you are advocating that the Board 8 Q. Still -- are you sure about that?
9 require Adelphia to provide a general purpose platfonn 9 A. I don't know what happened. Pretty sure.

10 over its system; is that correct? 10 Q. But no imposition of forced access yet to your

11 A. Not exactly. But I'm not sure what you mean II knowledge?

12 by "general purpose platform." 12 A. Like] said, ] think they took it to vote.

13 Q. Well, on page 46 of your direct, the very 13 Q. City of Miami?
14 first line, am I misunderstanding your testimony? 14 A. Miami Kennard's campaign with the commissioner

15 Standards based -- ]5 seemed to -- and AT&Ts million dollar advertising effort

16 A. Standards based. 16 seems to be successful and they denied the bill.

17 Q. -- general purpose platfonn. 17 Q. Fairfax County?
18 A. Right. That's what the Internet really -- 18 A. ] don't remember about Fairfax County.
19 what it is, is a standard based platform. 19 Q. Where has forced or open access been ordered
20 Q. And the role that you would want Adelphia to 20 in the U.S.?
21 play in this is to provide access to its network to any 21 A. I believe there are three locations.
22 ISP that requests transport; is that correct? 22 Portland, ] forgot the name of the county but it's north
23 A. That agrees to interconnect. The router, one 23 of Miami --
24 up -- that agrees to interconnect at a router, one hop 24 Q. Broward?
25 from the CMTS. 25 A. Broward County. And Massachusetts, Cambridge
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1 I think it was. I have something about that here. I I A. Well, I don't think the service was put
2 think it was in Massachusetts. 2 forward. I think it's probably in, you know, litigation.,.,

Q. And in those three communities, is open access 3 Q. Okay. You are -- you're taking Internetj

4 in fact being provided? 4 service off ofthe Gov.net LAN that serves this
5 A. I do not know. I don't think so, no. It's 5 Department; is that correct?
6 not in Portland because they are in trial today. And in 6 A. I wouldn't call the Gov.net service a LAN.
7 Broward, I'm not sure. I know GTE is in Florida but I 7 Q. What would you call it?
8 don't know if they are in Broward or not. I don't recall 8 A. Probably wide area network.
9 at this time. 9 Q. A wide area network. And isn't it correct

10 THE CHAIRMAN: I want to ask a question 10 that you are not using the Department's choice ofInternet
II about Portland. You said they are in trial II service provider?
12 today. Was that an engineering comment or a 12 A. I don't understand the question.
13 legal comment? Did it mean a legal trial or 13 Q. Well, let me refer you to your second day of
14 an engineering trial? 14 deposition, page 70. You want to take a look there?
15 THE WITNESS: No, a legal trial. It 15 A. Certainly.
16 started Monday. I didn't see any news 16 Q. Do you want to look at line 12 -- I'll read
17 yesterday. I assume they are back today. 17 the question, you read the answer that follows to line 17.
18 THE CHAIRMAN: Thank you. 18 "Does everybody in your office then use the
19 THE WITNESS: I believe Portland was 19 same ISP?"
20 supposed to take the stand today. 20 A. "The office, that's a legal area network. So,
21 MR. GUST: Perhaps I can help you 21 there is no -- you know, it's whatever the government
22 clarify your memory. 22 decides to use. At home they all use their ISPs of
23 BY MR. GUST: 23 choice."
24 Q. Isn't it correct that the City of Portland 24 Q. Okay. So, does that indicate that you do not
25 case was argued to the 9th Circuit Court of Appeals on 25 have a choice of Internet service provider on a LAN
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I Monday? 1 serving your Department?
2 A. I think that's the court that it was argued 2 A. Well, we use -- yes, that's what that means.
3 m. 3 If the Department wanted to use a different LAN, I don't
4 Q. And the case is not fully briefed and 4 know -- I'm sorry -- ifthe Department wanted to use a
5 submitted for a decision by the 9th Circuit? 5 different ISP for some reason, I can't think ofone but
6 A. That I don't know. I'm not a lawyer. I was 6 for some reason, I don't know if that would be or could be
7 under the impression that AT&T had their turn Monday and 7 an option. But the way it is today, no. We use the
8 that Portland was going to have their turn today. And 8 government ISP.
9 this Cambridge, Massachusetts -- I found my sheet. 9 Q. If it's so easy to provide a choice of

10 Q. Isn't it a fact that AT&T declined to offer 10 Internet service provider, why isn't the Vermont
11 cable modem service in Portland after the imposition of II government doing it on its own network?
12 forced access? 12 A. The need for choice of Internet provider for
13 A. Well, they took it to appeal, right. And now 13 each individual in the office has not been -- there is no
14 they are back in court. 14 need for that, as far as I can tell. And the economics of
15 Q. Do you know whether AT&T withdrew service? 15 it probably also play into it.
16 A. Withdrew service? They took it to court. And 16 Q. SO, you might have some economic hurdles to
17 the City of Portland put out a request for proposals of 17 overcome to create that level of choice?
18 alternative providers. 18 A. Well, not necessarily. But, of course, it's a
19 Q. And how about Broward County; what happened 19 business. It's a government, government business. They
20 there? 20 choose an ISP and they deliver a service, and if the --
21 A. )'ou know, I didn't review it. I don't 21 they are not locked into that service, though. If the
22 remember. I know they voted for open access. That's one 22 government is not satisfied with the price or the
23 of the three. 23 performance, the service quality, any other factor in
24 Q. But you don't remember if the service was then 24 delivery of the ISP service to the government, Gov.net,
25 pulled back? 25 can vote with their feet. They can change providers.
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I Q. Right. But if you wanted one ISP and your I AOL's proprietary services in the office.
2 lawyer wanted a different ISP, why not? 2 MS. RUDE: Thank you.
3 A. I would go with my lav.yer. 3 BY MR. GLIST:
4 Q. You think there might be some technical issues 4 Q. And you could do the same on a cable modem,
5 to overcome to make your LAN capable of providing a choice 5 couldn't you. You could log on to AOL over a cable modem?
6 of Internet service provider to each station? 6 A. Right. You can log on to any Web site unless
7 MR. ELLIS: Objection. Relevance. 7 it's degraded by the cable company.
8 THE CHAIRMAN: Mr. Glist? 8 Q. Where did that come from, unless it's degraded
9 MR. GLIST: This is the witness 9 by the cable company? You haven't even tried --

10 advocating a choice of ISPs on a V link. And 10 A. I'm trying to give him a complete answer.
II I'm asking him why there is no choice on the II Q. When you first made your filing in direct, you
12 LAN serving his office. That's relevant. 12 submitted that each Internet service provider would need
13 THE CHAIRMAN: The objection is 13 to least 6 megahertz downstsream; is that correct?
14 overruled. Please answer the question. 14 A. Right. Right. I was operating under a false
15 THE WITNESS: There is no choice because 15 assumption that in order technically to provide open
16 the people who decide that decide that. It's 16 access, you need to provide each ISP with their own leased
17 like in any other business. When you go to 17 channel. That was incorrect.
18 business, you're subject to certain rules and 18 Q. And by the time of surrebuttal, then you said;
19 regulations in accordance with the decisions 19 [ was mistaken. It would only need a flick of the switch?
20 of the people running that business. Unlike 20 A. Right. It could be shared. That channel
21 when you're -- when you, leave work, you're 21 could be shared. There is no need for individual,
22 subject to your own free choice. 22 separate channels.
23 BY MR. GUST: 23 Q. And that change came to you from conversations

24 Q. Do you know if it's technically possible to 24 with third parties; is that right?

25 provide a choice of ISP on the LAN that you use for 25 A. No, not entirely.

Page 247 Page 249

1 Internet access? I Q. Not entirely?

2 A. I haven't given it a thought. I imagine it's 2 A. Not at all.

3 technically possible. 3 Q. Not at all. You didn't talk to third parties

4 Q. You imagine it? 4 about that?

5 A. I imagine it. 5 A. No. I talked to third parties. It didn't at

6 Q. Based on? 6 all come entirely from conversation with third parties.

7 A. I will tell you, I haven't given any thought. 7 Q. You were continuing your research into the

8 You know-- 8 issue and you discovered that what you had filed in direct

9 MS. RUDE: If I could just interject 9 was wrong?

10 because I'm having a little trouble following 10 A. Right.

11 this. Do you know whether it's possible, if I I Q. Okay. And then in preparation for filing your

12 you had a different provider yourself, a 12 surrebuttal, you talked to Mr. Enns?

13 personal provider which you've already 13 A. Yes I talked to him.

14 explained that you don't, whether you could 14 Q. And Enns is a consultant for [VI?

15 log on to that provider from the office? 15 A. Yes, he is.

16 THE WITNESS: Well, I could log on to 16 Q. IVI is the party seeking commercial leased

17 that provider, yes. I'm sure I could use the 17 access for Internet service at the FCC; is that correct?

18 E-mail unless the office has rules preventing 18 A. Yes, it is.

19 me from using another's E-mail. 19 Q. You filed an affidavit in support of that?

20 MS. RUDE: But it's really technically 20 A. Yes. And when I read their papers, I found
21 -- I'm asking you, do you know whether that's 21 his name in there, and I thought that -- you know, [ asked
22 possible to technically do that? 22 them about, you know, whether or not this person -- maybe
23 THE WITNESS: I could log on to the home 23 I can run a few things by him.
24 page. I mean, I could go into AOL's home 24 Q. But when you were asked about your
25 page. I don't know if I could receive all of 25 conversations with him, you didn't remember the exact
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I technical issues that you discussed? 1 A. Yes.
2 A. No, I really don't. They were pretty brief, 2 Q. You don't regularly consult with her in the
3 the conversations. 3 course of your duties, do you?
4 Q. And in fact, you didn't know what his company 4 A. No. Because I don't have -- in the regular
5 does? 5 course of my duties, data networking is -- I don't have to
6 A. No. I think he's a consultant. I think they 6 get as deeply into data networking as in this case. And,
7 provide consulting. I'm not that sure. It wasn't that 7 of course, this case is now the regular part of my duties
8 important because I'm not relying on -- I'm not relying on 8 for over a year and-a-half. So, yes and no.
9 what he says to generate -- I didn't get from him that my 9 Q. Yes and no that what, you consult with her

10 information was wrong. 10 regularly or to some other question?
II Q. SO, he's not the one who said; flick of the II A. No. Never mind.
12 switch? 12 Q. Okay. And again, when you were asked, you
13 A. No. He confirmed that. He confirmed that for 13 could not recall the content of your discussions with Ms.
14 me. You know, I studied packets in college and the basic 14 Davis?
15 thing with a packet is that it has routing information in 15 A. Again, it's on these same technical issues.
16 it and a header. And so I have some knowledge of this. 16 You know, I wanted to see does she agree, do I have it
17 Q. And when did you go to college? 17 right. Can she suggest, you know, more information. Now,
18 A. 1979. I studied packet switching right in the 18 I had been reading the Cisco web page, for example, and --
19 very first semester in graduate school. 19 Q. I haven't asked you about that, sir.
20 Q. Was that pre-Internet? 20 A. Excuse me. I'm trying to answer the question.
21 A. Yes it was pre-Internet but it wasn't 21 That's fine.
22 prepacket. 22 Q. These people are not here today to be
23 Q. Pre-cable modem? 23 cross examined, are they?
24 A. It was pre-cable modem, yes. 24 A. Nope.
25 Q. You spoke with Mr. Elliott of Sover.net? 25 Q. These people do not operate cable systems?

Page 251 Page 253

1 A. Yes, I did. 1 A. Nope.
2 Q. But you also didn't remember when you were 2 Q. You are not an engineer?
3 asked what technical issues you talked about with Mr. 3 A. I am not an engineer. Correct.
4 Elliott? 4 Q. And you don't claim to be one?
5 A. No, I didn't. I mean, I ran these same things 5 A. I don't claim to be one.
6 by him. I asked him does he think this is -- you know, 6 Q. You're not a data network expert?
7 based on the information I had, I asked him does he think 7 A. That's relative but, no, I wouldn't consider
8 this is accurate. Does he think this would work. Does he 8 myself an expert. There are many people that are more
9 think, you know, am Ion track -- am I on track here or am 9 intensively knowledgeable and -- no, on a daily basis.

IO I mistaken. 10 Q. You categorically said in, sir, rebuttal; I'm
11 Q. Is he employee of the Department? II not a data network expert.
12 A. No. He's the person who started Sover.net, a 12 A. Absolutely. I agree with that.
13 Vermont Internet company. And he's -- makes himself 13 Q. You've never worked for a cable system
14 visible in various ways. You know, I don't know too many 14 directly?
IS of the people that run the ISPs but he's had a lot of IS A. Well --
16 different events, legislative events, comes to hearings. 16 Q. We are not going to go through the
17 He's made himself known, so I called him. 17 telemarketing again, are we?
18 Q. And you also spoke with Ms. Davis? 18 A. No. But that was -- you know, he asked me, I
19 A. Yes. I spoke with several other people, too. 19 was trying to be honest in my answer. And that was the
20 Would you like to know who they are? 20 one case when I worked for a cable company. But I worked
21 Q. No. I'm trying to go one by one through the 21 for cable companies as the consultant for AT&T for like
22 people that you list in your surrebuttal testimony. 22 two years.
23 A. If that would be helpful, I would be glad to ')~ Q. To market to cable customers; right?~.)

24 offer them up. 24 A. Well, if! was -- I was working for them, too.
25 Q. Ms. Davis works for Gov.net? 25 I was working on their behalf to bring them the services,
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I business solutions they need.
2 Q. Do you want to go to day one of your
3 deposition. Page 85, line 19. Just to cut to the chase,
4 did you ever work at cable systems, though?
5 A. No, I didn't work for cable systems directly.
6 Q. Thank you.
7 When you were re-evaluating your position on
8 direct, pulling your surrebuttal together, did you talk to
9 Milo Modine?

10 A. No, I did not.
II Q. Did you talk to anyone who is on the cable
12 side of this debate?
13 A. I talked to Henry Hryckiewicz.
14 Q. And did Mr. Hryckiewicz tell you that your
15 solution worked perfectly?
16 A. No. We didn't talk about that in particular.
17 But Adelphia did have Henry and another fellow who was
18 very knowledgeable about Internet but we haven't seen
19 since, whose name escapes me. And they sent him over and
20 Charlie and I met with the two of them. It was very
21 helpful.
22 Q. Did you read the technical affidavit submitted
23 to the FCC which contested a submission by AOL?
24 A. I don't know.
25 Q. You don't have the engineering expertise to
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1 A. No, I didn't. I didn't. Because I didn't see
2 it as a problem.
3 Q. Did you ask Mr. Enns or Sue Davis; how would
4 you isolate fault and trouble shooting?
5 A. No, I didn't ask them that. I didn't need to.
6 Q. Would you agree that overloading of server
7 switches and network connections may be exacerbated by
8 unbundling an interconnection of competitive -- selection
9 of competitive service providers?
lOA. Because it says maybe. It may be. May be.
11 THE CHAIRMAN: Let me take a question
12 that's made up of my understanding. Let me
13 draw a distinction between a dedicated
14 connection, such as a dial-up modem, and a
15 shared connection, such as most cable modems
16 are visioned. Is a dedicated connection once
17 established affected by the desire ofother
18 people to try to utilize the same equipment to
19 send transmission at the same time?
20 THE WITNESS: I don't think so, no. I
21 think it takes up -- a dedicated connection
22 will take up one port, one connection and one
23 circuit. And if all the circuits get filled
24 up, the network is generally built for voice
25 calls, and so a lot of up and down calls.
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ago.
Q. Somebody tells you it's a flick of the switch,

would you think to say; well, how are you going to
allocate the IF addresses between the CMTS and the
customer? Would that occur to you?

A. Actually, it did. I asked that yesterday to a
gentleman in Canada who is deploying open cable access. I
asked him specifically about addressing a solution and he
said it's not a problem.

Q. Did you ask that question before you wrote
your surrebuttal?

I evaluate what Mr. Enns told you, do you?
2 A. Yes, I do.
3 Q. Really?
4 A. Engineering -- I'm sorry, I don't have -- I
5 don't have engineering. I'm not sure what you mean by
6 that. But I have the knowledge and background to
7 understand packet switching. I have a degree in
8 telecommunications. I do understand packet switching.
9 I've known about packet switching for 20 years. I'm not

10 ignorant about packet switching. I don't come to this as
II an empty slate. When Mr. Enns or anybody else tells me
12 something, 1can understand it. When I go to the Cisco
13 page, I can understand. After several months of study, I
14 can understand even more than I understood it a few months
15
16
17
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21
22
23
24
25

1
2
3
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5
6
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Internet calls tend to stay on the network.
And so when the Internet exploded, a lot of
companies were saying that it was impacting
the service. However, they started to put
front end processors out in front to redirect
some of the data traffic, and it doesn't seem
to be a serious impact.

THE CHAIRMAN: I guess I asked you
whether the connection by the specific end
user who had made a connection, once it was
established, would be unaffected by other
people trying to dial in -- other people
trying to dial in. The question you answered,
they might get busy signals depending on the
amount of design redundancy, is a function of
their demand versus the design.

In contrast, when there is a pooled
facility, such as a cable modem, if somebody
is online and transmitting, does the efforts
of other people to send material information
through the same system affect the speed of
the person who dialed up first?

THE WITNESS: Yes, it can, depending on
the architecture of the network and how much
capacity is available at one time.
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1 THE CHAIRMAN: Okay. I think that's 1 like comprehensive. I don't read every issue --
2 what Mr. Glist is pointing you to. But I have 2 Q. Okay.
3 a question, which probably Mr. Glist isn't 3 A. -- is what I'm getting at.
4 asking you, which I want to. 4 Q. You were trying to read what you could about
5 I understand there is a range where 5 the GTE demonstration. Do you remember reading this,
6 there's a few users and a lot of capacity so 6 "This demonstration, the GTE experiment, was done with all
7 there is not much problem, to where there is a 7 the technical savvy of Ma and Pa Kettle using a tin can
8 lot of users and not much capacity and there 8 and string. And the technology was immediately dismissed.
9 is an obvious problem. In between there is 9 I have to agree with that wholly. The way in which AOL

10 some kind of sliding scale in which there are 10 and GTE propose provisioning the cable plant looked like
11 users with more or less demands and more or 11 the work of fiendish evils who have been drinking lots of
12 less capacity. 12 Joe Cola."
13 Do you have a sense of whether the kinds 13 Do you remember that?
14 of offerings that Adelphia will be providing 14 A. I didn't read that. That doesn't agree with
15 in Vermont and the kinds of demand that 15 what GTE told me when I called them up and talked to them
16 Vermonters are likely to put on it will mean 16 on the phone.
17 that there is merely a theoretical conflict or 17 Q. Did you talk to any of the peers that review
18 is there likely to be a real constraint in 18 GTE's work?
19 that area? 19 A. No. I called GTE to find out what their
20 THE WITNESS: I would say theoretical on 20 expense was in this -- there is a press release I read and
21 account of the numbers and the way Henry told 21 it said that they had a $60,000 expense, which comes out
22 us it was built to minimize the number of 22 to about a dollar a customer. I called them up to ask --

23 households per node. And I would think it's 23 can I finish? I just called them up to ask them what that

24 theoretical. I don't -- just leave it at 24 expense was. It was the router.

25 that. 25 Q. Isn't it a fact that GTE didn't even submit
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1 THE CHAIRMAN: Mr. Glist, why don't you 1 their results for peer review in the engineering
2 go on. 2 community?
3 BY MR. GUST: 3 A. I don't know.
4 Q. Your prefiled testimony does not deal with 4 Q. Isn't if a fact that they simply submitted it

5 allocating spectrum among ISPs; is that correct? 5 to the press?
6 A. Yes. I don't even know what you mean by that. 6 A. I don't know. What they told me was
7 Q. Well, if carrier A or iflSP A and ISP B are 7 consistent with what Canada has told me. So, I believe

8 charged the same dollars for use of the spectrum, but A's 8 that what they said is accurate because I know they are

9 customers are infringing on B's transport speed, you don't 9 doing it in Canada. And Canada told me they are doing it
10 address any of that in your testimony, do you? 10 exactly the way GTE said they were doing it, which is
11 A. I don't think you have it right. And I don't, 11 exactly the way that you would do it, the way everybody
12 no. 12 else says they are doing it. There's a lot of consistency
13 Q. You said, I believe, that you read what you 13 in the various opinions in how this works and the fact
14 could about the GTE demonstration? 14 that it is being done, so I assume that it works and GTE
15 A. Yes. 15 did it right.
16 Q. You read PC Week? 16 Q. SO, you familiarized yourself with the

17 A. PC Week? You know, I get it but I don't read 17 situation in Canada?
18 it. I mean, sometimes I glance at it, but I haven't been 18 A. Yes, I'm familiar with the situation in

19 reading it. They have fallen to the B category. 19 Canada.
20 Q. Do you recall being asked at deposition about 20 Q. Okay.
21 what you read and then following up -- 21 A. The best I could be.
22 A. Yes. 22 Q. I'm going to distribute a document premarked
23 Q. Do you recall a response to a record request 23 for identification as Adelphia 37 and ask you whether this
24 submitted October 13, '99 that included PC Week? 24 appears to be the Tekton third party residential Internet
25 A. Like 1 said, I read it but I don't read it 25 access report submitted to CRTC in Canada, cover page to
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I page 20?
2 A. I have no idea if this is what was submitted
3 to the CRTC in Canada.
4 (A document was marked Adelphia Exhibit
5 Number 37 for identification.)
6 BY MR. GLITZ:
7 Q. I thought you tried to familiarize yourself
8 with Canada?
9 A. It doesn't mean I know whether or not this was

10 submitted to this CRTCA in Canada. It says; third party
II residential Internet access. And I don't know what this
12 is.
13 Q. Okay. Well let me ask you something. Turn to
14 the next page. I'm going to read this. "Careful
15 consideration must be given to the handling of broadcast
16 traffic. Unrestricted broadcast leaves the network open
17 to denial of service at the very least. But that
18 broadcast ability is necessary to make possible required
19 protocols such as ARP and DHCP. It is essential that the
20 CMS filter replies from subscriber PCs to DHCP requests.
21 It is strongly recommended that the CMS also filter all
22 broadcast out from subscriber PC except ARP and DHCP and
23 all broadcasts into subscriber PCs. Multicast IP is not
24 supported by this product.
25 Now I want to ask you; isn't it relevant to
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I your opinion whether the Canadian test supports the
2 distribution of broadcast programming over a cable modem
3 platform to a subscriber PC?
4 A. I don't think it says here broadcast
5 programming. It says broadcasting packet flows. It's two
6 different things. So, I can't answer that question.
7 Q. Did you make inquiry to determine whether
8 broadcast services could be accommodated under the test
9 plan in Canada?
lOA. I don't know what you mean by "broadcast
II services." Are you talking about broadcast television or
12 transmission?
13 Q. Stop tickers, video broadcasting.
14 A. Video broadcasting. Yes. I spoke with Jim
15 Maguire, the telecom technician at Regional Cables
16 yesterday I asked him are they up and running with open
17 access. He said yes. Is it working? He said yes. I
18 asked him how many homes they passed. They pass 17,000
19 homes, they have 14,000 subscribers, they have 2 ISPs
20 using their network. Each ISP has their own router.
21 Q. They have two ISPs?
22 A. Yes.
23 Q. Does it scale?
24 A. Yeah.
25 Q. It scales? You asked them?
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I A. Yeah.
2 Q. It scales to N?
3 A. Right. Depending on how many want to attach
4 their routers to -- you know, into their network.
5 Q. And did you ask -- do you know if the Canadian
6 test --
7 A. Don't point that.
8 Q. Excuse me. Do you know if the Canadian test
9 supports downstsream distribution of broadcast programming

10 to the subscriber PC?
II A. Well, they are apples and oranges here. The
12 Canadian Cable Company, Regional Cable Systems in Timmons
13 and in Sudbury where they have 50,000 subscribers and four
14 ISP partners, both of these cable companies are delivering
IS cable television broadcast to the home as well as open
16 access Internet service to the home using DOCSIS cable
17 modems.
18 Q. Is that the CRTC solution that has been
19 ordered by Canada or is that a separate commercial
20 arrangement that we are talking about?
2\ A. Well, they are not an ISP themselves, so they
22 are not reselling ISP service that the Canadians have
23 mandated. They are providing open access in the same way
24 GTE said they would do it, one up off the router.
25 Q. We are talking about two different things.
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1 You're talking about a commercial arrangement in one or
2 two systems with limited ISPs?
3 A. No, I'm not. Don't mischaracterize me.
4 That's not what I'm talking about.
5 Q. No?
6 A. I'm talking about open access being delivered.
7 It just started right now. One service has two. Another
8 has four. And -- but they are not limited to four. They
9 are -- they welcome as many ISPs as they want.

10 Q. Mr. Shapiro, are you sure that you are
11 reporting on the correct results? You didn't go to the
12 CRTC Web site, for example, did you?
13 A. Yes, I did.
14 Q. And you didn't look for this, the technical
15 report on the testing?
16 A. The Tekton report, you know, there's a lot of
17 stuff on those Web sites.
18 Q. Well, maybe it's important to learn it.
19 A. Rights. But--
20 MS. HOFMANN: I would object.
21 THE WITNESS: It's in the horse's mouth.
22 I asked the person who is doing it.
23 MR. GLIST: Withdraw it.
24 THE CHAIRMAN: We can decide for
25 ourselves whether it's important. I will note
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1 though, Mr. Shapiro, in many ways you're not 1 court reporter.)
2 being a particularly cooperative witness. 2 A. I have no reason to think that it should.
3 THE WITNESS: I'm really trying. 3 Q. Do you know?
4 THE CHAIRMAN: The examination on both 4 A. I said I have no reason to think that it
5 sides is being somewhat feisty. I don't 5 should.
6 particularly mind but I want to stay focused 6 Q. Did you make any inquiries?
7 on what we need to know. 7 A. I read the DOCSIS specs and they said it
8 THE WITNESS: I'm trying to answer his 8 supports 20 PCs.
9 questions. I'm sorry. 9 Q. For DOCSIS?

10 BY MR. GUST: 10 A. One cable modem will support 20 PCs, so that's
1I Q. Mr. Shapiro, do you know whether tests being I I aLAN.
12 run in Canada supports home LANs off of a DOCSIS cable 12 Q. Do those specifications deal with the
13 modem? 13 technical alterations in the network required to support
14 A. Well, DOCSIS does support up to, I think, 20 14 forced or open access and the DOCSIS specifications at the
15 PCs as part of the DOCSIS specs, if I recall what I read 15 cable modem?
16 accurately. So, I would assume yes, although that is not 16 A. There are no technical alterations needed to
17 the question I asked Jim Maguire. What I wanted to find 17 support open access, just sourced routing and a router one
18 out from him was; does this work? 18 hop off the CMTS. So, no.
19 MR. GUST: First, I would like to move 19 Q. You believe that with one flick of a switch,
20 for admission of Adelphia 37. 20 the cable company can support N, Internet service
21 THE CHAIRMAN: Is there an objection? 21 providers to the subscribers?
22 MS. HOFMANN: I'm going to object this 22 A. Technically, yes. There are addressing
23 time. There is no foundation in terms of 23 issues. Kevin Rohrbach brings them up in his paper that
24 whether Mr. Shapiro had ever seen this or not. 24 I've submitted. And your attorney, your other attorney,
25 The other thing I want to point out is, 25 Scott, brought them up in my deposition. So, I did
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1 once again, we only have one page of a 1 perform further research. I asked people who were
2 document that looks like page 20 out of -- I 2 deploying cable open access about addressing issues, which
3 don't know how many. And also, on the front 3 to me is -- gets to the heart of the matter. And what I
4 it says; revision number 24. But the 4 was told--
5 attachment on 20 says; revision 2. So, I 5 Q. Mr. Shapiro --
6 really have some problems with this document 6 A. From Mr. Maguire.
7 in terms of what else it would even stand for. 7 Q. Mr. Shapiro --
8 THE CHAIRMAN: Mr. Glist? 8 A. I'm trying to answer your question.
9 MR. GLlST: I'm using this to impeach 9 MR. GUST: Could you read the question

10 the witness' knowledge of the ability of the 10 back?
11 Canadian test to support broadcast 11 (The record was read as requested.)
12 applications. He has said he has not looked 12 A. I said; yes, technically. However, I'm aware
13 at it, but I think it's incumbent on the 13 of procedures that need to be put in place, processes that
14 witness offering himself as an expert on the 14 need to be put in place. In other words, to make an
15 Canadian experiment to have familiarized 15 analogy, if I move from my apartment today to another
16 himself with this. 16 apartment, I can with a flick of a switch have my mail
17 THE CHAIRMAN: We are going to deny it. 17 forwarded to me. However, I do need to go across the
18 BY MR. GUST: 18 street and fill out a change of address form. And once
19 Q. Mr. Shapiro, do you know whether the 19 that's done, it's done. it's in effect as if a flick of
20 architecture that is being tested for the CRTC will 20 the switch. However, there is a process to give the post
21 complicate communications between a cable modem connected 21 office my new address.
22 PC and other PCs on the subscriber's LAN? 22 The packets work a lot like a post office with
23 A. I'm sorry. I didn't catch the first part of 23 address information at the front end of the packet. Each
24 the your question. 24 packet -- and if the Board wishes, I have a diagram of the
25 (The last question was read back by the 25 packet, ofN packet for -- to show and tell. Be glad to
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STATE OF VERMONT
PUBLIC SERVICE BOARD

DOCKET NUMBER 6101

ADELPHIA COMMUNICATIONS CORPORATION REGARDING
MOUNTAIN CABLE COMPANY'S REQUESTS FOR RENEWAL
OF ITS VARIOUS FRANCHISE AGREEMENTS, PURSUANT
TO SECTION 626 OF THE 1984 CABLE ACT.
(47 U.S.C.) SECTION 546.

and

DOCKET NUMBER 6223

MOTION OF VERMONT DEPARTMENT OF PUBLIC SERVICE
FOR A SHOW CAUSE HEARING RE: NONCOMPLIANCE BY
MOUNTAIN CABLE COMPANY D/B/A ADELPHIA CABLE
COMMUNICATIONS OF STIPULATION AND BOARD ORDER.

112 State Street
Montpelier, Vermont

November 17, 1999
9:00 o'clock A.M.

Technical hearing held before the Public
Service Board at the Hearing Room of the Public Service
Board, Third Floor, Chittenden Bank Building, 112 State
Street, Montpelier, Vermont, on November 17, 1999,
beginning at 9:00 o'clock A.M.
PRE SEN T :
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some troubles to that concept, particularly if
we indicate we want attention to A, Band C
but the parties think it's important for us to
consider D, E and F. We are going to have to
face that question. That's the reason it
isn't customarily done.

I would welcome any comment that either
Ms. Cadwell or Mr. Ellis have on it to carry
with us as we talk about it on the next break.

MS. CADWELL: I can say I think that's a
terrific idea. And I don't actually have
concerns about the Department, if the Board
says we would like you to focus on A, Band C,
I don't actually take that as a directive not
to address D, E and F if the Department
believes D, E and F is important.

THE CHAIRMAN: Good.
MS. CADWELL: But I do think Mr.

Saudek's suggestion would be very helpful.
THE CHAIRMAN: Mr. Ellis?
MR. ELLIS: We would agree that that

sounds like it would be helpful. Of course,
from Burlington's perspective, our issues are
fairly narrow anyway and that's the only ones
that we would plan on addressing in post
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1 RONALD O. BROWN ,
2 having been first duly sworn, was examined and
3 testified as follows:
4 DIRECT EXAMINATION
5 BY MR. ELLIS:
6 Q. Dr. Brown, could you state your full name for
7 the record, please?
8 A. My name is Ronald Osborne Brown.
9 Q. And what is your business address?

10 A. My business address is 23 Baxter Street, Suite
11 2, Melrose, Massachusetts.
12 Q. Let me show you what's titled, "Prefiled
13 Testimony of Ronald O. Brown," 11 pages in length dated
14 April 26, 1999. Is that the prefiled testimony you
15 prepared in this proceeding?
16 A. Yes, it is.
17 Q. Is it true and accurate to the best of your
18 knowledge and belief?
19 A. Yes, it is.
20 Q. If! were to ask you those same questions
21 today under oath, would your answers be the same?
22 A. Yes, they would.
23 Q. Do you have any corrections you would like to
24 make to your testimony at this time?
25 A. No.

Page 77

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

hearing filings.
THE CHAIRMAN: Any other matters?
(No response.)
THE CHAIRMAN: Mr. Ellis, would you like

to call your witness?
MR. ELLIS: Yes. Call Dr. Brown to the

stand.
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MR. ELLIS: Move the admission of the
prefiled testimony of Ronald Brown.

THE CHAIRMAN: Do I hear any objection?
(No response.)
THE CHAIRMAN: Hearing no objection,

it's admitted.
(The prefiled testimony of Ronald O.
Brown was incorporated into the
original transcript as pages 78A
through 78K.)
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I the broadband technology that's listed in the left-hand I competing ISPs for the use of Adelphia's network?
2 column? 2 A. Free access?
3 A. Yes. I think it's generally reflective. The 3 Q. That's right.
4 chart itself does not list the speed per se but that's 4 A. I haven't heard anything of that nature.
5 listed in some of the other backup documentation with the 5 Q. And is it fair to say that one of the reasons
6 entire document. 6 you believe the open access would -- that the cable
7 Q. And had you had an opportunity to review the 7 upgrades would still be profitable if the Board were to
8 column entitled "Monthly Bits per Buck Ratio"? i 8 require open access is because the company could charge
9 A. Yes, I did. 9 for the use of those facilities?

10 Q. And do you have an opinion about whether cable 10 A. Yes. Absolutely.
II modem service based on the monthly bits per buck actually I I Q. Now, is it your understanding that telephone
12 provides competitive advantage for the provision of 12 companies have to provide access to their broadband
13 broadband Internet service? 13 facilities like DSL?
14 A. Could you repeat the question? 14 A. Yes. Yeah, they have to provide access to a
15 Q. Do you have an opinion about whether cable 15 wide variety ofthings. I believe DSL is part of it.
16 modem service based on the monthly bits per buck actually 16 Q. And to your knowledge, has that requirement
17 provides a competitive advantage for the provision of 17 for open access in the telephone arena stymied telephone
18 broadband Internet service? 18 companies' investments in the broadband infrastructure?
19 A. Yes, I do. 19 A. I don't see that it stymied it.
20 Q. Do you read Multi-Channel News ever, Mr. 20 Q. Do you know whether Canadian cable companies
21 Brown? 21 have stopped investing in broadband facilities in Canada
22 A. I don't think I've ever seen that one. 22 as a result of the Canadian mandate to open cable networks
23 Q. Okay. Thank you. 23 up to competing ISPs?
24 Are you aware of Adelphia's Power Link 24 A. It's my understanding they have continued to
25 offerings in the City of Buffalo, New York? 25 invest.
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I A. I understand they were going to have one or I MS. CADWELL: I have nothing further.
2 have one. 2 THE CHAIRMAN: Okay. I presume that
3 Q. And do you know whether Adelphia has indicated 3 Adelphia has some examination.
4 that if open access were required in Buffalo that it would 4 MR. THOMPSON: Yes.
5 either stop investing or stop providing Power Link service 5 BY MR. THOMPSON:
6 or would continue doing so in Buffalo? 6 Q. Hello Mr. -- I'm Scott Thompson with the law
7 A. I saw something recently about that. They 7 firm of Cole, Raywid & Braverman. I represent Adelphia in
8 would continue investing even with open access. 8 this proceeding.
9 Q. And do you have an opinion about whether 9 A. How are you, Scott?

10 Adelphia's cable upgrades in Vermont will be profitable to 10 Q. I'm fine.
I I the company ifthe Board were to require the company to I I City of Burlington wants to become a
12 allow competing ISPs access to the company's broadband 12 telecommunications provider; isn't that correct?
13 network here? 13 A. It's investigating it.
14 A. Yes, I have an opinion. 14 Q. Isn't it true that in your prefiled testimony
15 Q. And what is that opinion? 15 you state that the city wants to provide a full spectrum
16 A. I think it would be profitable. I think 16 of telecommunications services, including cable, Internet
17 actually, from my standpoint, if it were -- I were in the 17 and telephone services?
18 driver's seat, I would go ahead with it. 18 A. Yes.
19 Q. And do you believe that incumbent cable 19 Q. And so the city also wants to provide cable
20 operators like Adelphia here in Vermont will have a 20 service in direct competition with Adelphia; isn't that
21 substantial market power over broadband last mile 21 correct?
22 transport? 22 A. It would be in competition with Adelphia, yes.
23 A. Yes, they will. 23 Q. SO, all of your testimony in this proceeding
24 Q. Now, is the City of Burlington asking the 24 must be viewed in the light of a competitor seeking to
25 Board to require Adelphia to provide free access to 25 take advantage of and impose conditions on a rival; isn't
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I that true?
2 A. It could be seen that way.
3 Q. Just for clarification, I want to make sure I
4 understand that in your surrebuttal testimony on page 2,
5 lines 15 and 16, you agree that the issues that Mr.
6 Sullivan, the witness for Adelphia, identified, you agree
7 that those would have to be addressed regardless of which
8 technical model for access is advanced; isn't that
9 correct?
lOA. Yes, they are addressing issues.
II Q. And in fact, you state that all of the issues
12 that he identifies would need to be addressed regardless
13 of which model might be imposed; is that right?
14 A. Oh, yes.
15 Q. Now, I take it the basis for your assertion
16 that Adelphia should be forced to provide ISPs with access
17 to its network is that Adelphia is going to monopolize
18 Internet access service; is that correct?
19 MR. ELUS: Objection. I think it
20 mischaracterizes the testimony.
21 THE CHAIRMAN: I'll take the objection
22 for the moment. But in general, it appears we
23 have a pretty competent witness. And in
24 general, I'll rely on you to tell us whether a
25 question mischaracterizes your testimony.
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I Why don't you rephrase this one ask it
2 again. And in answering, tell us whether you
3 accept the assumption inherent in it.
4 BY MR. THOMPSON:
5 Q. I think the question would remain the same.
6 Was the basis for your assertion that Adelphia should be
7 forced to provide ISPs access to its network based on your
8 belief that Adelphia is going to monopolize Internet
9 access service market?

10 A. Partially true.
II Q. And haven't you just testified or don't you
12 testifY in your prefiled testimony that you believe they
13 are poised to exercise monopoly power in the market?
14 A. Yes. That is true. But there is another part
15 to that.
16 Q. Your basis for your belief that they are going
17 to be poised to exercise market power is that other
18 options -- for example, the DSL you just discussed -- are
19 inferior to cable modem service?
20 A. I believe they are inferior, yes.
21 Q. Let's talk about specifics. You assert that
22 Power Link will provide 3 to 6 megabytes upstream as well
23 as downstsream speed when it roles out the two-way; is
24 that correct? And I'm looking at your surrebuttal
25 testimony on line -- page 6, lines 8 through 10.
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I A. There are no data speeds listed there.
2 Q. I'm sorry. Page four, lines 20 through 21.
3 Sorry, I referenced the wrong page.
4 A. It was my understanding that it could provide
5 similar speeds. Sometimes I know they don't.
6 Q. What was your basis for your assertion that
7 the upstream and downstsream were going to be 3 to 6
8 megabytes?
9 A. I had conversations with people who have been

10 directly involved in some of these systems so that they
II can in fact provide the same speeds upstream and
12 downstsream. Part of the reason that they frequently
13 don't is that -- based on need of the customer base. It's
14 a decision made for business reasons, not technical one.
15 Q. Are you aware that in this proceeding in fact
16 Adelphia's representative, Mr. Sullivan, has testified that
17 the Power Link will actually only provide 128 kilobits per
18 second upstream capacity?
19 A. I don't recall seeing that. I may have.
20 Q. Now, you assert that DSL, for example,
21 provides 90 to 680 kilobits per second upstream; isn't
22 that correct?
23 A. Yes.
24 Q. And so really there is no real difference
25 between the upstream speed of DSL and Power Link if Power
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I Link's going to be 128K; isn't that correct?
2 A. They are similar. That's correct.
3 Q. The fact -- in fact, based on your numbers,
4 the DSL speeds could be faster upstream than Power Links'
5 128 kilobytes per second; isn't that true?
6 A. It could be faster, yes.
7 Q. Now, you also recognize that DSL will provide
8 download speeds up to 7.1 megabytes per second; isn't that
9 right?
lOA. It can. Some do; some don't.
II Q. Which in fact is quite a bit faster than the,
12 say, 3 megabytes per second that Power Link is going to
13 provide downstsream; isn't that right?
14 A. If that's the speed it's offering, yes.
15 Q. SO, it appears to me that there is very little
16 difference between the speeds capable from DSL and Power
17 Link. Doesn't that seem to be the case based on the
18 numbers you provided?
19 A. It depends on which DSL version you're looking
20 at.
21 Q. Now, you further assert that DSL is limited to
22 1,200 feet of the central office; isn't that correct?
23 A. No, that's not correct. I used the number
24 typically of 12,000 feet.
25 Q. I'm sorry. 12,000. I misspoke. That's
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