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At the hearing in this matter, counsel for the applicants stated
that Time Warner Communications of Ohio, L.P. would hold any certifi­
cate to be issued as a result of this proceeding. Consequently, the
Commission construes the issues in this case as relating specifically
to Time Warner Communications of Ohio, L.P. (Time Warner) .

In anticipating the momentous task of moving this state from one
of monopoly provision of basic local exchange service to one of cus­
tomer choice, the Commission staff for some time has been working to
identify generic issues surrounding local exchange competition that
need to be addressed in order for any transition to occur in a manner
fully consistent with the telecommunications policy stated in Chapter
4927, Ohio Revised Code, and in recognition of the varied interests
of ~oth incumbent and new local exchange companies (LEr5) and'their
public service obligations to telephonic subscribers throughout the
state of OJ1io. At the Sd.llle time, however, the Commission has been
cognizant of the desires of potential new entrants to have the
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Tl~ough this application, Time Warner is seeking to provide lo­
cal exchange service~ in all or parts of the 37 counties in Ohio
where Time Warner Cal:e has facilities that provide cable television
services. Specifically, Time Warner seeks authority to provide a
full range of telecommunication services, including residence and
business flat-rate, residence and business measured-rate, residence
and business message rate, residence and business key lines, PBX,
direct inward dial (DID), direct outward dial (DOD), private line,
integrated services digital network lines (ISDN), basic rate
interface (BRI), primary rate interface (PRI), swi tched access,
Centrex lines, shared tenant services, and switched data service.
Additionally, Time Warner seeks authority to provide various vertical
services and supplementary services, including custom calling
services, CLASS services, voice messaging, enhanced fax, integrated
voice recognition, touchtone, mul tiline hunting, outgoing call
screening, blocking, 911, operator services, directory assistance,
calling card val ida tion, 800 routing, special needs, six-way
conference, make busy for key, and inside wire maintenance.

matter, the relationship between the various Time Warner entities is
as follows. Time Warner, Inc. (TWI) is a Delaware corporation.
TWI's businesses are carried on in three principal groups: publishing
music, and entertainment. The entertainment group businesses are op­
erated through Time Warner Entertainment Company, L.P. (TWE) , a
Delaware limited partnership. TWE is owned in part by a subsidiary
of TWI, U.S. West, Inc., ITOCHU Corporation, and Toshiba Corporation.
TWE operates three principal businesses: filmed entertainment, pro­
gramming-HBO, and cable. TWE's cable television operations are con­
ducted through its Time Warner Cable division (Time Warner Cable).
Time Warner Cable's telephony operations are conducted through Time
Warner Communications (TWC), a partnership wholly owned and con­
trolled by TWE. TWC is a Delaware partnership which has formed sep­
arate business entities to provi~e telephony services in various geo­
graphic areas. Time Warner Communications of Ohio, L.P. and Time
Warner AxS are limited partnerships of which TWC is the general part­
ner and 'l'WE is the li:ni ted partner.



IntrOQl,g:;t; on:

Exclusive Local Franchise Issue:

Co~mission consider their plans to enter the local exchange market in
Ohio as evidenced by the filing of the certification cases.
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Consequently, in an effort to proceed with Time Warner's appli­
cation in the most efficient manner while ensuring proper considera­
tion of all the issues raised by the application, we concluded that,
initially, in the certificat~on case itself, we would proceed to
hearing on the company-specific issues of Time Warner's mnnagerial,
technical, and financial capabilities to provide its proposed ser­
vices. Also, in our initial consideration of Time Warner's applica­
tion in the certi:':'cation proceeding, we concluded that we would ad­
dress the legal issue of the Commission's authority to grant the ap­
plication including whether the Corrmission's legal rationale in ~i~e

Warner .ll.xS 0 f ~'Jes tern Ohio, Case No. 93 -13 7 0 -TP -.;CS (Order on
Rehearing, Februa~ 3, :99~) (93-1370), should be extended to this

1 . . .
app_~cat::.. on.

This consideration of co~pany-specific and lega: issues within
the context of the certification case permitted the Corr~ission's

staff to continue to address through an informal workshop process the
generic issues surro~~ding local exchange competition with interested
stakeholders in Dreoarati'n for formal consideration of the generic
issues through the -opening of a docket. Ir. fact, w'e specifically
noted in our Sntr'oI 0: ~larch 9, 1995, in this case in ·....hich we estab­
lished the orocec.ural framework for the consider2.tion of Time
Warner's appiication that, if specific issues surrolli~ding the appli­
cation were not covered within the context of the initial phase of
this case, they would be aderessed in a subsequent phase in this case
or in a generic case.

As inQ~cated above, one of the issues to be cons~cerea ~n this
proceeding is that of the Corr~ission's jurisdiction to certify addi­
tional provide~s of basic local exchange services. Given the nature
of this issue, no t~stimony at hea~ing was directed to it. Rather,
this issue was addressed at g~eat length in the post hearing briefs
and replies. The focus of this issue. as addressed in the briefs,
has been on the proper interpretation of Section 4905.24, Revised
Code, as it relates to two issues: 1) h~ethe~ incumbent LECs possess
an exclusive right to provide basic local exchange se=vice in their
service areas and 2) The Commission's obligations with respect to a
finding of whethe::- the authority requested is prope= and necessary
for the public convenience. These elements of the Commission's au­
thority have been characterized as "threshold" issues because they
~ust be addressed befo::-e the Commission can address the comoany-spe­
c':'fic issues of Time I'larner's managerial, technical, and financial
capabilities to provide its proposed services. The Commission agrees
and, consequently, will consider these issues at the outset.

A.s noted above, in the Camrnission' s view, the issue o~ the
Commission's authority ::'0 grant this application included whether the



Arguments Prese~:

Commission's legal rationale in 93-1370 should be extended to the in­
st.ant case. The legal rationale set forth by the Commission in
93--1370 addresses the issue of whether Ohio law grants inc~bent LECs
exclusive local franchise rights and concludes, based upon a detailed
analysis of relevant statutes, case law, and Commission precedent,
that Ohio law does not confer such rights.

The above cases, however, did not involve an applicatiQn by a
potential new entrant to provide switched basic local exchange ser­
vice. Consequently, in the Commission's view, the focus of the ex­
clusive local franchise issue in the CQntext of this case is whether
the Co~~ission's analysis in the above cases should be extended to
Time Warner's application to provide switched basic local exchange
services. We directed the parties specifically to address this issue
in their legal briefs. 1
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As noted in many of the briefs, the issue of the Commission's au­
thority to authorize multiple providers of telecommunications ser­
vices has been addressed numerous times by the Commission. In fact,
we have examined the issue at some length in a number of recent
Commission decisions in addition to 93-1370 including GTE North Inc.
v. Ohio Bell Telephone Co., Case No. 88-l739-TP-CSS (March 10, 1994);
In the Matter of the Application Qf TCG America, Inc. fQr Authority
tQ Furnish IntraLATA Qedicated, Non-Switched Private Line Services
Within the State of OhiQ, Case No. 93-2080-CT-ACE (Entry on Rehearing
May 4, 1994); and In the Matter of the Application of Time Warne!:- AxS
of Northeast Ohio, L.P. fQr ~uthQrity tQ Furnish High Capacity Fiber
~smissiQn Services Within the State Qf OhiQ, Case NQ.
93-2069-TP-ACE (Entry on Rehearing, May 4, 1994). In these cases,
the Comrr.issiQn has consistently concluded that Ohio law dQes nQt
grant exclusive loc~l franchise rights to incumbent LECs.

Time Warner, and those entities sUPPQrting the granting of its
application, ~ite the above Corrmission decisions and urge the appli­
cation of the Commission's legal rationale in those cases to the pre­
sent one. Addi tionally, various parties supported JQint. Exhibi t 1
s\IDmitted at the hearing which is a Stipulation and Recommendation
(stipulation) providing, inter alia, that the signatory parties agree
that the Cc.nmission h~s the jurisdiction and legal authority pursuant
to Section 4905.24, Revised Code, to grant additional providers of
telecommunications services authority to operate in the same terri­
tory as a provider that is currently rendering adequate service. The

It is worth noting that none of the LECs affected by our prior decisions
chose to appeal them. A.rneritech and CST each waived their right to do so as
part of a stipulated agreement in their alternative regulation cases and GTE,
despite having an opport~~lty to do so, did not appeal our decision in GTE NQrth
Inc. y. ~1 Boll Telephone Co" Case No. 88-1739-TP-CSS (March 10, 1994). The
Commission's order in that latter case allowed the Davis Besse nuclear power
station (located i~ GTE North service territory) to obtain local basic exchange
Centrex service from Arneritech without having to proceed under the Henderson
Act, Sections 4905.241 to 4905.244, Revised Code.



signatory parties in addition to Time Warner include AT&T, OCC,
Sprint, Columbus, and OCTVA.

Additionally, these parties contend that LEC franchise rights
were again recently confirmed by the Ohio General Assembly through
Section 4927.03, Revised Code. Finally, these entities cite a number
of Ohio Supreme Court and Commission decisions in support of their
positi0n including Citizens Exchange Telephone Co. v. Pub. UtilI
Com.'"TI., 11.~2 ohio St. 570 (1921), and Cel ina &: Mercer County Tel. Co.
~niQr.-Cent~ Mue, Tel. ASS'D" 102 Ohio St. 487 (1921). Because
these entities have raised these issues, the Commission will reiter-

Edgemont, rather than simply reiterating previous ar~~ents with
respect to the local franchise issue, asserts that the Com~ission it­
self has recognizee. that the dedicated private line sez-i,:ices autho­
rized in 93-1370 az-e different from the switched se~vices at issue in
this case and, therefoz-e, the legal rationale of 93-1370 is inappli­
cable to Time Warner's application. Cinci~~ati contends that, what­
ever action the Co~~ission takes with respect to asserting its juris­
diction, the Corr~ission should not transgress Cinci~~ati's a~thority

over telephone compa~ies desiring to operate within Cinci~~ati.
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CBT and those parties supporting its position, on the other
hand, maintain that LECs have an exclusive franchise right to provide
basic local exchange services and that this right is supported by the
Ohio Revised Code, Ohio Supreme Court decisions, and the Commission's
o\~ precedent. In shor~. these entities have set forth positions re­
garding the exclusive local franchise issue that previously have been
considered and rej ec ted by the Com....niss ion in the above cases.
Despite the Co~~ission's solicitation of additional legal and policy
arguments, very little in the way of new argument was presented in
this case by either T~rne Warner or those opposing the application.

Because the ar~~~ents set forth by CST and the other parties
supporting its position have been considered at great length by the
Com~ission in previous orders, they will not be set forth in great
detail here. Briefly, the argw~ents set forth by these parties are
as follows. First, they contend that the Corr~ission is a creature of
statute and has only that authority given to it by the General
Ass~~ly. According to these entities, the current regulatory policy
concerning local exchange competition has been adopted by the General
Assembly and the Corr~,ission is wi thout statutory aut:hori ty to change
it.

Further, these parties look to Section 4905.24, Revised Code, as
granting LECs exclusive franchise rights which were then clarified by
Sect:ions 4905.241-4905.244, Revised Code (the Henderson Act). Under
the analysis set for~h by these entities, Section 4905.24, Revised
Code, requires the Corr.mission to make a finding regarding adequacy of
service and, if the incumbent provider is furnishing adequate sp.r­
vice, the one provider per exchange policy must prevail. If, how­
ever, adequate service is not being provided, then the Commission
must look to the Henderson Act which outlines the remedial action the
Corrmission must take.



(93-2069 at 5-6) .

Analysis:

(.IQ. at 71).

-9-94-1695-TP-ACE

The granting of an exclusive franchise to operate a
public utility is invalid as against public policy.
By a long and almo~t unvaried line of decisions it
has been held that such cannot be granted unless ex­
pressly authorized by statute ....

Grants by the public ar~ to be strictly construed,
and an intention to grant an exclusive privilege or
monopoly is not to be implied. Where exclusive priv­
ileges are not expressly given by charter, they
should not be held to be conferred.

ate, in the context of this application to provide switched basic lo­
cal exchange service, its analysis with respect to a claim of LEC ex­
clusive franchise rights.

With respect to the issue of the Commission's being a creature
of statute, in previously addressing this issue we have stated:

... the Commission is a creature of statute and, as
such, has only the authority delegated to it by the
General Assembly. However, the Commission's dele­
gated authority to regulate public utilities is
broad. For instance, Section 4905.06, Revised Code,
delegates to the Commission general supervision over
all public utilities within our jurisdiction.
Additionally, Section 4905.04, Revised Code, provides
that, '(T)he public utilities commission is hereby
vested with the power and jurisdiction to supervise
and regulate public utilities ... (and) to require all
public utilities to furnish their products and render
all services exacted by the Commission or by law .... I

Having established our authority to regulate public utilities
and the f"ervices they provide, we m'Jst next address the arguments
that we will exceed our statutory authority by granting Time Warner
the certificate it is seeking.

It is generally held that the granting of an exclusive privilege
to a monopoly should be done so expressly. For example, in State Ex
Rel. v. City of Hamilton, 47 Ohio St. 52 (1890), in considering a
claim by Hamilton Gas Company that the city's construction of a gas
works would destroy its vested and exclusive righ~ to supply gas
within the city, the Ohio Supreme Court stated:

Further, in Ohio Power Company v. Craig, 50 Ohio App. 239
(1935), the Court of Appeals noted that public policy does not con­
dCle exclusive franchises. As the Court of Appeals stated:



(IQ. Clt 499).

Time Warner is seeking to be certified, in part, pursuant to
Section 4905.24, Revised Code. This statute, in relevant part, pro­
vides:

This statute was originally codi~ied in 1911 as Section 614-52,
General Coce, and was s~seq~ently recodified, with minor change, as
Section 4905.24, ~evised Code.
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(!.d. at 244).

94-169S-TP-ACE

(i): is important to r.otice that this section
does not prohibit another company from competing, but
makes it a condition precedent to engaging in busi­
ness in the way of competition for that company to
first apply for and receive a certificate from the
Public Utilities Commission. The commission in the
act is provided with all the facilities to investi­
gate and determine whether the public convenience
will be se~Jed, and in so doing must de~ermine first
·...;hethe:c the serving co:npany is furnis::ing adequate
serJice, and next, irrespective of whether it is or
is not so doing, find whether or not t~e public con­
venience will be better served by granting the cer­
tificate to a competing company.

No telephone company shall exercise any permit, li­
cense, or franchise. . in any mcrlicipality or local­
ity where there is in operation a telephone company
furnishing ddequate service, unless such telephone
company first secures from the public utilities com­
nis.:;ion a ce:-tificate. after public hearir.g of all
parties interested, that the exercising of such li­
cense, pe~it, right, or franchise is proper and nec­
essary for the public convenience.

It is with these guiding principles in mind that we have exam­
ined the statutory framework of Ohio law and concluded that it does
not grant exclusive local franchise rights to LECs.

In previously rejecting the argul'nent set forth by CST a..."1d others
with respect to Section 4905.24. Revised Code, we n0ted that, while
there are nO mode~. court cases dealing with the current reqJirements
0: Section 4905.2~, Revised Code, there were several Ohio Supreme
Court cases dealine with Se=tion 614-52, General Code. As an exam­
ple, we cited Cpl:;a ~ Mercpr County Tel. Co. v. Union-Center Mutl.
'~~l, ASS'0., 102 O;:io St. 487 (1921), i~ which the ohio Supreme Court
e::-..-plail':.ed:

Based upon our plain reading of Section 4905.24, Revised Code,
as reinforced by decisions of the Ohio Supreme Court, we have consis­
tent.ly held that st.atute "clearly permits the Co.rn:r.ission to ce:r-tify,



2 GTE and CET both make the rather curious argument that Time Warner cannot
apply to this Commission pursuant to Section 4905.24, Revised Code, until it has
=irst secured a m~icipal franchise to provide telecommunications services. See
GTE Rep:y Brief at p. 6, CBT Reply Brief at p. 7. Such an argument implies that
these companies would concur that a municipality has a right to revoke such a
fr~~chise of ~~y telecommunications provider, including LECs and their IXC or
cellular affiliates. We do not need to reach this issue but doubt thdt GTE and
~B'I' would welcome the potential consequences of the arguments they raise on this
~ssue.

with respect to the position of CBT and various other parties
that the existing provider must be found to be providing inadequate
service before a second provider can be authorized, we continue to
believe that position to be a misstatement of the applicable law. As
we have previously stated, "Section 4905.24, Revised Code, does not
re~Jire a finding that the existing provider is furnishing inadequate
service. In fact, lli~der the ~D2 decision ... a second provider
may be certified I irrespective' of the adequacy of the first
provider I s service" (93-2069 at 12).

Through Section 4905.24, Revised Code, the General Assembly,
recognizing that ci:r'CUInstances within the telecommunications industry
may change, delegated the authority to the Commission to modify the
public policy if it is in the public interest to do so. This de1ega­
tio~ of authority to the Commission was upheld by the Ohio Supreme
Court in Ashley Tri-County Mut. Tel. Co. v. New Ashley Tel Co., 92
Ohio St. 336 (1915), and Celina. In short, Section 4905.24, Revised
Code, clearly permits competition where the Commission finds that en­
t~1 into the market is proper and necessary for the public conve­
nience and that a'certificate should be issued by the Commission.
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after a public hearing of all interested entities, more than one
telephone company in a particular locality if it is proper and neces­
sary for the public convenience. Moreover, nothing within this
statute limits the services entities certified thereunder are autho­
rized to provide" (93-2069 at 7). In fact, we have used Section
4905.24, Revised Code, in order to authorize numerous entities to
provide telecommunication services in areas currently served by a lo­
cal exchange carrier including radio common carriers, cellular compa­
nies, interexchange carriers, and competi tive access providers.
Under the rationale presented by the LECs, the Commission was without
authority to grant those certificates--a result which would be most
ironic since, in many cases, Ohio's LECs and their parent companies
were the beneficiaries of the streamlined open entry procedures set
forth in our 944 Order (~, ~, Cincinnati Bell Long Distance.
l.lli:....-, Case No. 84-469-TP-ACE (84-469) (August 20, 1985); Affieritech
Advanced Data Services of Ohio, Inc., Case No. 93-l08l-TP-UNC (93­
1081) (August 19, 1993); and GTE MQbilnet, Inc., Case No.
9l-56l-RC-A~E (July 18, 1991)). None of the local exchange companies
challe~ged our interpretation of Section 4905.24, Revised Code, and
the "paper hearing" process set forth in the 944 case but, in fact,
availed themselves of that process. 2



That Section 4927.03{B), Revised Code, was not intended to con­
fer any exclusive right upon LECs is further underscored by the tes­
t~mony concerning ;~ended Substitute House Bill 563 (HE 563) given by

In light of this statutory delegation, the Ohio Supreme Court
has held that decisions of the Commission pursuant to Section
4905.24, Revised Code, will not be disturbed unless such decisions
are unreasonable or unlawful. In fact, the Court, in the Citizens
Exchanae case, expressly determined that the Commission had acted
within its authority and found that the involved Commission action
was reasonable and lawful.

~~o=cover, we co~tinue to reject the position of CBT and others
with respect to t::eir inter:Jretation of Section 4927.03, Revised
Code. Again, as 'Ne have previously noted, Section 4927.03 (E),
Revised Code, provides, in relevant part, that "(t)he public utili­
ties co~~issio:1 shall not approve or authori=e any exemption from or
modification of any provision of Chapter 4905. or 4909. of t.he
Revised Code or any rule or order issued ~~der them. From the
plain language of t::is statute, it see.~s clear that it. is inapplica­
ble to the present situation because it applies only if the
CO~T.iss~on is au:hor~zing an exemption or modification from Chapters
~905 or 4909 of the Revised Code.
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Ft.:r:::.her, we CO:1ti:;~le to disag::-ee with the interp:-etation of the
Henderson Act endo::-sed by CST and others. As we have previously
stated, these statutes we::-e adooted at a much late::- time than Section
4905.24, Revised Code, ~nd add~ess those situations in which no en­
tity is supplying telecomm~~ications se:-vice in a given area or whe::-e
there a::-e allegations of inadequate se~ice by the existing provider.
In fu~t, the Hende::-son Act statutes do not even mention, let alone
tie-in, the proced~::-es outlined in Section 4905.24, Revised Code. As
in previous cases 'J:ne::-e the Com."':lission has ::-ejected this argument,
there has beer. no allegation p::-esented in this proceeding and none
~ust be p~ove~, :~at an inc~~e~t LEe is :u~~ishing i~adequate se~­

vice. ConseYJer.::y, Sections 4905.241-4905.244, Revised Code, are
ir.applic~ble here.

Additionally, as we have concluded previously, we believe that
the "exclusive right" language referred to by Section 4927.03 (B) ,

Revised Code, is the right defined in Chapters 4905 and 4909 of the
Revi sed Code. Ce:-tainly, the General Assembly was awa,t:e of the
statuto~J language contained in Section 4905.24, Revised Code, and
was further aware of this Commission's certification of alternative
providers such as cellular and paging services dating back as early
as 1964 when the General Assembly considered and adopted Section
4927.03, Revised Code. Nothing in Section 4927.03, Revised Code, in­
dicated an intention to reverse the Commission's previous actions.
Consequently, we const.rue the rights referenced in Section 4927.03,
Revised Code, to be the rights defined in the statutes to which they
relate. Section 4927.03(b), Revised Code, if anything, strengthened
t~le re~Jirement in Section 4905.24, Revised Code, that certificates
hust be obtained prior to one's transmitting telephonic messages
withil1 the state.



then Commission Chairman, Thomas V. Chema before the General Assembly
when it considered HB 563. Chairman Cherna testified that the goal of
the proposed legislation was to recognize where competition exists
and relax that segment, but maintain control where monopoly charac­
teristics continue.
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Finally, various parties cite an Attorney General's opinion,
2.912 OAG 666, issued the year after the predecessor statute to
Section 4905.24, Revised Code, was enacted in support of their posi­
tion. However, the Commission notes that, while this·opinion does in
fact clarify Section 4905.24, Revised Code, it indicates that the in­
tention of the statute was to grant the couunission the authority to
certify duplicate providers if it concludes that a public necessity
exists. As stated in the opinion:

CBT and others also cite Commission decisions in support of
their position including Telwest Couununications, Inc" Case No.
89-l287-TP-ACE (August 2, 1990), and In re Paisley, 84 Ohio Law Abs.
577 (Pub. Util. Com~. of Ohio 1960). With respect to the Telwest de­
cision, it was issued well prior to the current movement on both a
state and federal level toward local competition and, therefore, has
very Ii t tIe relevance to the instant proceedino;r. Likewise, the
P~isley decision is inapplicable here. That case involved a boundary
change request and was not considered under Section 4905.24, Revised
Code.

The pur.pose of the statute of 1911 was to give
the Commission power to have exclusive control of
public utilities and prevent duplicate companies from
invading territory already occupied, unl\~ss a public
necessity existed for the same, which question is
exclusively under the control and supervision of your
Commission.

Based on the foregoing, the couunission can find no reason why
the analysis set fo~th in 93-1370 should not be extended to the pre­
s~nt situation involving an application to provide switched local ex­
change services. It seems clear to us that either LECs have exclu­
sive franchise rights granted by these statutes or they do not.
There does not appear to be any scenario pursuant to Ohio's statutory
scheme under which LECs have such rights for some services but not
for switched basic local exchange services. 3 In concluding that
LECs do not have exclusive local franchise rights to provide basic
local exchange services, however, we are not suggesting that there
might r.ot be differences between switched services and other services
where we have previously certified multiple providers. In fact, we
acknowledged in the Time Warner bxS cases that the policy issues as-

J v,le would be remiss if we did not note that, as this order is being
crafted. Congress is considering telecommunications legislation which, if
enacted, would potentially preempt any arguable state franchise laws which
purport to grant LECs exclusive franchises and thus moot this entire issue. We
are ~~aware of any large Ohio LECs objecting to that particular provision of the
federal telecommunications legislation.



?ublic Convenie~~e Issue:

The second threojold issue to be addressed prior to a considera­
t~cn of Time \<Jar:1e::-'::' :nanagerial, technical, and f ina:1cial capabili­
t~es relates to the c~~~ission's obligations with respect to making a
~inding as to whe~he~ the granting of Time War:1er's application is
p:-oper ar,d :1ecessa=:-)' :or the publ ic convenience.

His torically, there has been very li t tIe guidance for the
Commission as to what constitutes public convenience within the mean­
ing of Section 4905.24, Revised Code. However, with the codification
of the state's telecommtmications policy in Section 4927.02, Revised
Coce, the Commission was given a legislative mandate as to the crite­
ria it was to consider in fulfilling its statutory responsibilities.
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Revised Code, provides that the policy of

~ecision we do not believe that we have transgressed any
~e City of Cincinnati.

Section 4927.02(A),
state is to:
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According to T:-;":1e I'Jarner, the Ohio legislature, in enactir..g
Section 4927.02, ~evsed Code, has dete~ined that competition is in
the public i:1teres t L ::d se=ves the public-:onvenience. Consequently,
Time \'Jar:J.er conte::cs, the Commiss.:'on's au+:y under Section 4905.24,
Revised Code, to ma.~:e a public conveniencE.: finding is satisfied
through applyi~g tt~ two statutes in conjunction. In short, Time
\'!ar:1er asserts that, based 0:1 t.he policies enunciat.ed in Section
~927.02, ~evised Code, the Commission is in a posit.ion to find, as a
r:w.tter of law, that co:npetition in the local excna:1ge arena serves
the public convenience. MFS, AT&T, Col~~us, Cablevision, OCTVA, and
t:'1e i>1CI companies echo Time \'Jarner' s position.

sociated with switc~~d service are greater than t~ose at issue in
that case which was ~imited to a request for private line service.
The statutes and the cas~s under them leave these policy issues to
the Co!~~ission's dete~inati0n by making such certificates to operate
subject to a public :onvenience standard. As noted below, we have
determined that these policy issues are best addressed in the upcom­
ing generic docket ~nd have placed appropriate limitations on the
ability of this appl~cant to operate pending further development of
those issues in that case or in negotiations between the applicant
(~~d i~cumbent providL~S.4

C3T and those parties supporting its position, on the other
hand, contend that, ass~~ing the Commission has the jurisdiction to
grant Ti~e Warner's requested authority, it cannot do so until it
holes furth0r hearings in this case directed to the issue of public
convenience. According to these enti ties, the plain language of
Section 4905.24, Revised Code, compels a hearing on this issue.
F'Jrther, ~he Ohio Sunreme Court held in the Celing case that the pub­
lic hearing mandated by Section 4905.24, Revised Code, must include
specific evidence ~eading to a finding that a requested certificate
is necessary for the public convenience.

t:"is

In :::-eaching this
euthc:::-ity possessed by



Time Warner's Managerial, Technical. and Financial Abil~:

Consequently, \'lith the enactment of Section 4927.02, Revised
Code, for the first time, the Commission has specific direction re­
garding factors to consider when evaluating public convenience pur­
suant to Section 4905.24, Revised Code. Specifically, the Commission
is now to consider the goals of competition, diversity, and consumer
choice in evaluating public convenience.
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(1) Ensure the availability of adequate basis local ex­
change service to citizens throughout the state;

(2) Maintain just and reasonable rates, rentals, tolls,
and charges for public telecommunications services;

(3) Encou~age innovation in the telecommunications indus­
try;

(4) Promote diversity and options in the supply of public
telecommunications services and equipment throughout
the state; and

(5) Recognize the continuing emergence of a competitive
telecommunications environment through flexible regu­
latory treatment of public telecommunications ser­
vices where appropriate.

In light of the policies enumeraled in Section 4927.02, Revised
Code, the focus of a public convenience finding pursuant to Section
4905.24, Revised Code, has shifted away from the issue of whether
competition itselt should be permitted to whether the particular ap­
plicant at issue is going to further competition and the other policy
goals enumerated in Section 4927.02, Revised Code. That is, the fo­
cus shifts to the managerial, technical, and financial capabilities
of a proposed new entrar.t and the terms and conditions pursuant to
which both the incumbent and the new LECs will provide telecommuni­
cation services to the public in an environment offering consumers
diverse choices. Consequently, in order to determine whether the
granting of Time Warner's application is necessary and proper for the
public convenience, the Commission must review Time Warner's manage­
rial, technical, and financial capabilities based on the evidence
elicited at the hearing in this matterS and subsequently adopt appro­
priate parameters applicable to the services offered by both the new
and incumbent LECs that are consistent with and advance the telecom­
munications policy stated in Section 4927.02, Revised Code.

S As noted.il::Ul:.sa., the Commission acknowledges that there are other more
generic issues associated with ensuring that switched basic exchange competition
will further the goals and policies set forth in Section 4927.02, Revised Code.
The Commission has the inherent authority to manage its own dockets. Senior
Citizens .~tion ys puca, 69 Ohio St. 2d 625 (1982); Toledo Coalition For
S?fe Energy y, puca, 69 Ohio St. 2d 559 (1982). We have determined that the
proper way to proceed is to address those generic issues in our soon-to-be
opened generic proceeding rather than relitigating those issu~s in each
certificate case as the LECs would have us do. This case will be left open so
that subsequent phases can consider the application of those generic policies to
the applicant in this case, including the tariff review process



oce submitted the testimony 0: F. R.oss Pultz, on the issue of
Tim~' \":a.rner's financial capability.

At the hearing, Time Warner presented five witnesses in support
of its position that it possesses the requisite financial, tecr~ical,

and managerial capabilities tc p~ovide the services it proposes,
Danny G. Engleman, Director of Switch Technologies for TWCi Tom
Morrow, President. of TWCi David J. Rayner, Controller for TWCi Thomas
P. Staebell, Director-Interconnect Management for TWCi and Raymond
Wendell, Director-Product Marketing for TWC.

CST presented the testimony of four witnesses in support of its
position that Time Warner is not managerially, technically, or finan­
cially qualified to provide its proposed services. Barbara J.
Stonebraker, a Senior Vice President with CBT; Joseph H. Warkany, a
retired Senior Vice Preside~t-Technology& Network Services for CST;
Ja~es H. Vander Weide, Ph.D., a research prof€ssor of finance and
economics at the Fuqua School of Business of Duke University and
president of Financial Strategy Associates, a strategic a~d financial
consulting fi~; and Dr. Bart Stuck, a consultant in the computer and
telecoIT~ur.ications indl~stry ~~ployed by Business Strategies, LLC.

-16-94-169S-TP-ACE

Turnina first to the testimony of Hr. Engleman. on behalf of
Time \~arner, he testified regarding the structure of Time Warner's
proposed network and sponsored Time Warner Exhibit 3 consisting of
his prefiled direct testimony and attachments. According to Mr.
En;rlernan. the telephone net:.work is being designed to work in conjunc­
tion with the cable network. The cable systa~ is currently being up­
graded through the 0road deployment of fiber, electronics, and othe~

equipment (Time Warne~ Ex. 3 at 2). Under the telephony architec~ure

T~ne Warner intends to use, an incoming telephone call will arrive
t~r0ugh a ~witch and travel over a self-healing synchronous optical
network (SOKET) transport network to a SONET add/drop multiplexer
(J~.). The spect~~ will be allocat~d on a per call basis through a
controller whic:l will Dermit the call to be routed through the net­
work without interfering with the video service (IQ.). The call will
then be sent over the network from a host digital terminal (HDT) to a
fibe~ nede and will be carried over the Time Warner cable to the net­
work inte~face ~~it (NIU) on a customer's house whe~e the signal will
be split allowing the telephone call to go to the telephone (IQ.).
For outgoing calls, the process is reversed (1..d.). This hybrid
fiber-coaxial (HFC) network is a broadband network in its capacities
(.IQ. ) .

The Time Warner switched architecture was designed to utilize
Time Walner's current eauipment once an NIU is installed on a cus­
tomer's premises (Time Warner Ex. 3 at 3-4). An NIU is similar to
tr.e telephone network interface (TNI) currently used by telephone
compar.ies (.ld. at 4). A customer I s inside wiring will terminate on
an RJ-ll jack in the inside of the NIU (IQ.). Time Warner currently
has customers being served by HFC access equipment in a multiple
dwelling uni: (MOU) in Rochester, New York. Prototype equipment for
single family residences is currently under vendor test and scheduled
to be field trialed in the near future (lQ.).



Raymond Wendell testified regarding Time Warner's proposed ser­
vices and sponsored Time Warner Exhibit 4 consisting of his pre-field
direct testimony. According to Mr. Wendell, Time Warner intends to
offer local exchange services to residences as well as businesses
within the franchise areas of its cable affiliates (Time Warner Ex. 4
at 3). Time Warner will provide service to both current cable sub-

The Time Warner telecommunications system will be monitored by a
network operations center (NOC) located in Colorado (Time Warner Ex.
3 at 5). The NOC is a central point of contact for business customer
ordering of telecommunications services, provisionir.g of services,
billing and collections, and network surveillance and management
{~.} Through the NOC, personnel monitor telecommunications systems
24 hours a day, seven days a week, and can identify performance devi­
ations from operating specifications for a given network component
(1£.) The NOC presently serves operations in sr'veral Ohio locations
including the operations of the competitive access provider (CAP)
facilities in northeast Ohio, western Ohio, Columbus, and Cincinnati
(rd. ) .

Further, Mr. Engleman testified that the NIU and the HDT are be­
ing built to industry standards but there is no industry standard for
the interface that goes between the HDT and the NIU and those stan­
dards are proprietary (lQ. at 114). Time Warner has established a
reliability goal for the NIU which is based on TR-909, the standard
to which all LECs are held (IQ. at 120). A source of electrical
power is required to operate the NIU and this power will be provided
through the coaxial tree and Time Warner is planning to add backup
equivalent to that provided by the LEes (U. at 129-132).
Additionally, if another carrier were to connect to Time Warner's
network upstream from the HOT, the carrier would have to rely on Time
Warner providing the signal from the customer premises to the inter­
conr.ection point (~. at 137).
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On cross-examination by CBT, Mr. Engleman testified that he is
the chief architect of Time Warner's telephone network that would
work in conjunction with cable, that the proposed telephone network
will not work until the cable network is upgraded through the instal­
lation of fiber lines between the laser transmitter receiver and the
fiber node, and that the cable division is being provided standards
that must be met in upgrading its system to enable telephony (Tr. I,
97-103). With respect to further additions that need to be made to
the existing cable network, Mr. Engleman testified that a switch,
multiplexers, a SONET ring, and HDTs need to be added (~. 103-106).
Additionally, Pu. Engleman testified that the HOT works for the tele­
phone ne~work but has nothing to do with the television network, that
the HDT feeds into a combiner where the television and telephone sig­
nals are combined onto one line, that from the combiner in the dis­
tribution hub the telephone and television signals are put on an RF
carrier and carried in different frequency bands on the same line,
that from the HDT out to the fiber node it is an optical signal, and
that from the fiber node to the residence it is a coax electrical
signal (lQ. at 106-107).



scribers and those who do not currently subscrib~ to cable television
service (lQ.) Addi~ionally, Time Warner will have the capability to
offer lifeline services, 911 services, operator services, directjrv
assistance services, and equal access to interexchange carriers (Id~

at 4-5). Time Warner does not intend to offer interLhTA toll ser­
vices (Id. at 5).

Thomas P. Staebell testified regarding Time Warner's capabili­
ties and resources to negotiate and finalize interconnection agree­
Dents a'1d sponsored Time Warner Exhibit 6 consisting of his pre-filed
direct testimony. According to Mr. Staebell, collocation is required
to be addressed curing the negotiation and finalization of carrier to
carrier arrangements and there are differences in interconnection,
o~erability considerations, and collocation from LEC to LEC and state
to state (Time Warner Exhibit 6 at 3). Further, a number of subjects
generally enter i::1to the negotiation and finalization of carrier to

David ~. Rayne~ testified rega~ding the account~~g systems es­
tablished by Time Warner for the operation of its businesses and
sponsored Time Warner Exhibit 5 consisting of his pre-filed direct
tes timon)'. Accorc.ing to Nr. Ra:yner, Time Warner has accounting sys­
terns in place whic~ permit ie to accurately record and maintain in­
:ormation about its various operations (Time 'darner Ex. 5 at 1).
Further, the accounting systems used by Time Warner are capable of
providing info~ation sufficient to pe~it the Commission to fulfill
:'ts sta~utory dt.:.ties with respect to the oversight of certified
:eleco,,~unications companies (ld. at 2).
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On cross-exa~ination by CBT, Mr. Wendell testified that he had
managerial experience within the product marketing group but that he
had no tec~~icAl or financial responsibility relating to Time Warner
(Tr. I, 177). Further, the upgrade to the cable network will be done
gradually and will noe be turned on all ae once in a given network or
division (1~. at 178). Further, Mr. Wendell testified regarding Time
~<Jarner 's abi 1 i ty to comply wi th the Minimum Telephone Service
Standards (Id. at 179-188). Finally, Mr. Wendell testified that Time
Warner contemplates a package that would provide discounts to cus­
tomers agreeing to subscrib~ to both telephone and cable services
(Tr. 189).

On cross-exa~ination by C3T, Mr. Rayner testifiec. that TWI is a
Delaware corporation which has three principal businesses: publish­
i:,g, music, a::1d e::1tertainrnent (Tr. 1, l54). Further, the entertain­
"e::1t bt.:.siness is run by r~m and the three limited part~ers of TWE are
.: toch!", Toshiba, and U. S. Wes t (l.d.....). Additionally, TWE opera tes
t~ree divisions including the filmed entertainment division, the pro­
g~~~~ing and Beo division, and the cable division and TI1C is part of
the cable divisio::1 (~. at 156). TWI has audited financial state­
~ents but TWC and the cable division do not have independently au­
dited financial s~Ltements (~. at 159). Time Warner has general
ledger accounts but the activity in tha~ is minimal and, in fact, the
accounting system, with respect to specific acco~~ts, is very much in
a developmental stage uct. at 161-163).



carrier agreements including compensation, collocation, and number
portability (lQ. at 4).

Tom Morrow testified regarding Time Warner's financial and man­
agerial capabilities and sponsored Time Warner Exhibit 7 consisting
of his pre-filed direct testimony. Mr. Morrow testified regarding
the relationships a~ong the various Time Warner enti~ies. Further,
Mr. Morrow testified that Time Warner anticipates that expenditures
for the new equipment and upgrades of existing equipment related to
the provision of service in Ohio will be significant but that TVffi and
TWC have the ability to finance this endeavor because they have
access to significant ~ounts of capital (IQ.).

On cross-examination by CBT, Mr. Staebell testified that if in­
terco~~ection is seamless and transparent, when a customer picks up
the telephone to make a call and has trouble, the source of the trou­
ble is transparent to the customer and that the customer may call his
own telephone company to report the trouble even if the source of the
trouble is with another company (Tr. I, 202). Additionally, Mr.
Staebell testified that the cost of interconnection is an important
element in planning a business ~nd the financial viability of a busi­
ness would, in part, hinge on the terms of the interconnection agree­
ment (rd. at 202-203) .
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In response to questions from the chairman of this Commission,
MI". Morrow testified that Time Warner would expect to operate subject
to the rules to come out of the Commission's generic proceeding (Tr.
II, 20). Further, Mr. Morrow testified that Time v/arner needs
interconnection agreements with the LECs before ~t could provide
service to its cus tomers regardless of the outcome of this
certification proceeding (~. at 25). Additionally, Time Warner is
committed to providing interconnection of its network with any other
provider that wants to interconnect with it in the same way Time
vJa::-ner is seeking to interconnect (lQ. at 29) . Mr. Morrow also
testified that it is Time Warner's intention to create an integrated
business such that a customer should only need to place one call to
buy cable and/or telephone se::-vices (~. at 32). Further, according
to Mr. Morrow, it is the intention to keep separate records of the
cable and telepho~e operations to the extent required (~. at 33).
Finally, Mr. Morrow stated that there is no question in his mind or
in t~at of the investment community regarding the ability of Time
Warner and its family of companies to invest in the telephone
business (lQ. at 35).

On cross-examination by CBT, Mr. Morrow testified that Time
Warner was capitalized with $10,000--$9,900 from TWE and $100 from
TWC a~d that these entities are under no continuing obligation to
provide any further capital to Time Warner (Tr. II, 49-50). Further,
Mr. Morrow testified that Time Warner would submit a buqget to TWC,
that TWC receives budget requests from other entities outside Ohio,
and that TWC in turn submits a budget request to Time Warner Cable
(lQ. at 51). Additionally, a number of other entities submit budget
re~Jests to Time Warner Cable, a number of entities submit budget re­
quests to the various other Time Warner entities which are in turn



On cross-ex~~ination, Ms. Stonebraker testified regarding the
corporate structure of CBT, and that it is Cincir~ati Bell, Inc.
(CBI) t~at goes to the market to raise equity capital (Tr. I, 117­
121). The process by which CEr determines its capital resources is a
function of the individual business segments submitting budgets and
obtaining manage~ent approval (Id. at 121).

submitted to TWE and TWE ultimately submits a budget request to TWI
(Id. at 53). Mr. Morrow further testified regarding the debt load of
the various Time Warner entities, and of various plans to attempt to
reduce the debt load (lQ. at 57). Further, Mr. Morrow testified that
Time ~larner will essentially be managed by TWC and that TWC has a
number of employees who formerly were employed by US WEST (Id. at
66) •

CBT wi~ness Barbara Stonebraker testified regarc~ng the manage­
ment standards that Time Warner should be required to meet in a com­
petitive environment and sponsored CBT Exhibit G consisti~g of her
prefiled direct testimony. According to Ms. Stonebraker, the stan­
dards followed by CBT, including a low number of trouble reports and
a proactive commitment to seeking out and eliminating potential ser­
vice problems, would be a reasonable benchmark for Time Warner (CBT
Ex. Gat 17-18) .
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CST witness Joseph Warkany testified regarding the technical as­
pects of Time ~~arner's proposed network and sponsored CBT Ex. E con­
sisting of his prefiled direct testimony. According to Mr. Warkany,
the first requirement for any public network is that the overall net­
work architecture and the network elements conform with tec~~ical

standards and requiremen~s applicable for facilities to be used in
public networks (CBT Ex. H at 4). The task facing a provider of pub­
lic telecommunications is to implement a network .in a cost-effective
manner which will meet a given set of network performance criteria
(lQ.). A nwnber·of variables will shape a provider'S design of a
public network including the services to be offered, market demand
for eac~ service, interco~~ection requirements, and service standards
(~. at 5-6). Underlying t~e technical standards are detailed speci­
fications which identify functional requirements and interfaces for
each individual type of network element described in the overall net­
work architecture (~. at 7). In Mr. Warkany's opinion, Time Warner
has failed to demonstrate that its network will meet these standards
(IQ. at 8). Further, according to Mr. Warkany, proper network design
and construction is not all that is needed to assure that a provider
of public network service will deliver service to its customers which
meets the Commission'S performance standards (~. at 19). Rather,
operation, administration, and maintenance (O.A.&M.) aspects are of
e~lal importance (rd. at 20). O.A.&M. are important because poor
performance on one network can adversely affect other networks (Id.)·
Mr. Warkany further testified that there are special tools and man­
aga~ent competencies required for O.A.&M. relating to software admin­
ist=ation and operations systems (IQ. at 22). Finally, Mr. Warkany
testified that it is unclear what procedures Time Warner pians to



*

follow in introducing new p=oducts or te~hnologies into its network
(J.d. at 23).
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On cross-examination, Mr. Warkany testified that 'for purposes of
preparing his direct testimony he reviewed the application, Time
Warner's responses to CBT's interrogatories, and Mr. Morrow's deposi­
tion testimony (Tr. III, 20). Further, Mr. Warkany testified that in
preparing his testimony he did no~ speak with any of the CBT repre­
sentatives that visited the Rochester facilitias nor did he review
Mr. Engleman's testimony but that his testimony was drawn on the many
years of experience as the chief network officer at CBT (IQ. at 29­
30 / 33).

CBT witness Dr. James H. Vander Weide testified regarding Time
Warner's financial capabilities and resources for providing facili­
ties-based local exchange service in Ohio and sponsored C3T Exhibit J
consisting of his prefiled testimony. According to Dr. Vander Weide,
Time Warner has not identified which of the many Time Warner
compa~ies will own the assets required to provide local exchange Ser­
"ice in Ohio (CBT Ex. J at 6). Further, in Dr. Vander Woide's opin­
ion, Time Warner has no present ability to finance the building of a
telecommunications network in Ohio (IQ. at 8). Further, Time Warner
could only h~ve the continuing ability to fi~ance its endeavor if TWE
and TWC have available to th~~ the necessary funds to fi~~ce the en­
deavor and they voluntarily chose to contribute additional capital to
the applicant in this case (12. at 8-9). Dr. Vander Weide testified
that he was unable to analyze the ability of TWC to finance the
building of an advanced telecommunications network because TWC's fi­
nancial statements are not publicly available and TWC does not have
any pro forma financial statements (12. at 9). However, based on the
testimony of Mr. Morrow, it appears that TWC does not have a separate
ability to finance the building of an advanced teleco~~unications

network (lQ. at 9). Further, according to Dr. Vander Weide, TWE
would have a very difficult time raising additional funds to finance
the building of a teleCOmMunications network (J.d. at 13-14). TWE's
ability to obtain funds from the earnings of the business are limited
by Tvffi's earnings which have been low or negative to c~te and have
been used by TWI to reduce TWI's debt (Id. at 14). Further, Tvffi's
ability to raise additional funds by selling debt is limited by TWE's
credit rating (IQ.) Further, Time Warner has been unsuccessful in
obtaining equity infusions into their business (lQ.). Additionally,
Dr. Vander Weide testified that, in his opinion, TWI is limited by
the same constraints as TWE with respect to raising additional funds
(Id. at 15). Moreover, Dr. Vander weide testified, TWE and TWI have
no legal obligatior. to make additional capital contributions to Time
Warner (lQ. at 17).

Or. cross-examination, Dr. Vander Weide testified that he we.:: not
aware of any failure on the part of either TWI or TWE to meet any
debt service requir~ments since 1992 or of any failure to pay pre­
ferred dividends when due or to redeem any notes (Tr. III, 54-55).
Further, Dr. Vander Weide testified regarding a number of reco~~enda­

tions in the recent financial press to buy TWI stock (IQ. at 64).

illl.) Id IV ......... I~ •• , I .....



ace wit~~ss =. Ross ~lltz testified rega~ding Time Warne~'s fi­
nancial condition in ace Exhibit 1. According to Mr. Pultz, under
his analysis, TV1I and TWE are in a much st~onge~ financial position
than is reflected 8Y net income (aCC EA. 1 at 10). Additionally,
companies like Ti::-.e Warner t~lac are trying to get into the local
telephone business ~ay not always have excellent bond ratings because
t~eir abilities to succeed in the local telephone market is unproved
and re~Jires inves~~ents that may take years to recover (ld.).

For purposes ::Jf cross-examination at the hea~i:lg, Time Warner
submitted Dr. Stuc::'s deposition testimony as ~ime Warner Exhibit 11.
Acco~ding to this testimony, it: p::-eparing his direct testimony, Dr.
Stuck reviewed t::0. application in this matter, vDrious filings made
by some of the pa~::ies to this matter, tl1e prefiled testimony of Time
Warner's witnesses. and Mr. Engleman's deposition testimony (Time
Wa~ne~ Exhibit 1~ at 25-26). Dr. Stuck did not visit the Rocheste~

facilities but instead, in forming his opinion, relied on the written
mate~ials provided to him and a desc~iption of the Rocll.este~

facil~t~es provided by counsel for C3T (IQ. at 31).

In order to =ebut the testimony of CBT witnesses Warkany and
Stuck, Time Warner offered additional testimony by Mr. Engleman as
Time Warner Exhibit 3A. According to M~. Engleman, in response to
issu~s raised by Mr. Warkany, Time Wan1er's network is being designed
to meet telecomrnunicatioI"'i indus:ry standards and will not degrade
the public switched network at all (Time Warner Ex. 3A at 1-2). In
response to concerns raised by Dr. Stuck, Mr. Engleman testified that
there is no question that the network architecture will work based on
the services currently being provided in Rochester and the network
will provide ~'lfficient backup power through batteries so that the
loss of coml'nercia:. power will not result in the loss of telephone
se=vice (.r.ct. at J:, Further, with respect to Dr. Stuck's concerns
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CST witness D~. Bart Stuck testified regarding technical issues
that will need to be resolved in order to construct a telephone sys­
tem on Time Warne~'s existing cable television networks and sponsored
CST Exhibit I. According to Dr. Stuck, he has concerns regarding the
availability of the hardware and software components in Time Warner's
network, the method of poweril.g the network to provide lifeline ser­
vice~, the cost 0= training staff to install and operate t~e networy.,
and t~e cost of i~~lementing such a network (CBT Ex. I at 4). With
~espect to the a~'ailability of the necessary hardware and software,
Dr. St~ck is conce~ned that there is no industry standard for the HDT
and NIU that Time \~arner intends to use to simultaneously transmit
cable television a~d telephonic signals across the sane coaxial cable
(~.) According ~~ Dr. Stuck, commercially ready NIUs are unavail-
able meaning that the cost of producing NIUs may be too high for a
success iul telepho::e business ar.d the NIU is an li.'"1provec product (Ie..
at 5-6). Dr. Stuc~ also testified regarding concerns relating to the
impact on telephone se~Jice if a failure occurs in the N:U or the EDT
(IQ. at 7). :u::-:::e:::-, Dr. Stuc': testified that the power scheme typi­
cally used by cab~e providers may not provide sufficie~t alternate
powe::- supplies in ~, ~~e~gency situation (IQ. at 7-8) .
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regarding the availability of hardware and software, Mr. Englema!l
testified that Time Warner has established rigoro~s standards for the
hardware and software to be used in its system (Id. at 3-4). With
respect to Dr. Stuck's concerns that the NIU to be used by Time
Warner is an unproved product, Mr. Engleman stated that, as with all
new technologies, the parts of Time Warner's network will be tested
thoroughly both individually and as a system before they are field
tested to make sure that they are capable of functioning correctly
under a variety of conditions (~. at 4). Additionally, with respect
to Dr. Stuck's suggestion that Time Warner's proposed network needs
to be installed and operated on a large scale before anyone Can say
with certainty that the network will provide the reliability
pr~sent1y provided by LECs, Mr. Engleman asserted that if this stan­
dard were imposed on all suppliers of products to the te1ecoITI1'Tlunica­
tions industry, it is unli~e1y that progress would ever occur and
that such a standard would make it effectively impossible for anyone
~o break into the LEC market (IQ. at 5). Further, it is not unusual,
as Dr. Stuck suggests, that there is a lack of price quotes for NIUs
because venaors would lose all bargaining power for these highly pro­
prietarJ items (~. at 6). Finally, Mr. Engleman testified that the
quality of Dr. Stuck's investigation of the Rochester field trials
lacked depth and quality (lQ. at 7).

In its post-hearing briefs, Time Warner contends that, based on
the testimony at hearing, it has established its managerial, techni­
cal, and. financial 'capabilities to provide the services it proposes.
Additionally, the parties to the stipulation agree that Time Warner
is technically, managerially, and financially capable of providing
the full range of local services as described in its application.
According to Time Warner, the stipulation meets each of the
Corwission's criteria governing review and approval of stipulations.
Further, Time Warner contends that the stipulation is reasonable in
light of the record.

On cross-examination, Mr. Engleman testified that there is no
industry technical standard for the communications link between the
HDT and the NIU (Time Warner Exhibit 3A at 73). Further, with re­
spect to an individual customer, if there is an NIU failure, that
customer would have no telephone service (~. at 79).

With respect to the record r~garding its technical abilities,
Time Warner contends that the testimony of Mr. Engleman relating to
the physical plant, architecture, and technology which Time Warner
will utilize in the provision of telecommunications services demon­
strates its teclli.ica1 ability. Mor8over, Time Warner contends that
its technical ability is demonstrated by virtue of the entry into
telephony of Time Warner AxS of Rochester in Rochester, New York.
Finally, Time Warner contends that its technical capabilities have
been demon3trated to the Commission'S satisfaction in the context of
the certification of three Time Warner competitive access providers
(CAPs) .

1I1lS 15 TO CERTIFf lllAT lllE MICroPlO'T'CCnAnl MlPEAAING ~ lllIS FILI.4
S'II11 r IS AN ,\COJAA1TI Nffi U'H1'l.r:m RI:ProOOCT(ON OF A ClSE FlU: OCQJ.
~1I:Nr nELlVEREIl IN mE Rf:[;JL\R COURSE ,OF BUSINESS RlR PlIJ'T'CGlW'IIING.
(j\MEAA ()r[;RATORlI~ DATE PROCESSED q."c..' r
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With ::-espect to the testimony offered by CBT. Time Warne::- con­
tends thac the cestimony of M.s. Stonebraker is entitled to little
weight. In support of this position, Time Warner asse::-ts that Ms.
Stoneb::-aker failed to ~~de::-take investigation of the facts upon which
she based her testimony, CST a~~itced in response Co discovery re­
quests that its standards c f ~anagerial ~Jalifications was not ::-ele­
vant. and, based on Time Wa::-ner Ex. 9, C3T has recognized that Time
Warner has qualities that CST should ~~ulate, Similarly, Time Warner
contends that the testimony of Mr. Warkany is undeserving of any
weight because he rr.ade little real effort to obtain facts upon which
to r.ake a ::-easoned evaluation of Time Warner's tec~~ical capabilities
and chose to ignore evidence in the record. Likewise. Time Warner
attacks D::-, Stuck's testimony on grounds that he also failed to un­
dertake a complete investigation of Time Warner's proposed network
before offering r~is opinion as to Time Warner's capabilities.
Finally. wi tll respect to Dr. Vander Weide, Time I'larner maintains that
he was unable to state that Time Warner did not have the financial
capability to fund entry into the local exchange market,6

With respect to its financial abilities, Time Warner contends
that it has no question about its ability to raise funds to enter the
telephone business because it is part of a much larger organization
which has the abil i ty to finance Time I'larner' s endeavor. In support
of this position, Time Warner cites to the testimony of Mr. Morrow
and OCC witness Mr. Pultz and the fu~ual Report submitted with the
application,

Finally, Time Warner asserts that it is managerially qualified
to receive a certificate based upon the testimony presented at hear­
ing and the fact that the Time Warner CAPs are currently operating in
Ohio. Further, Ti~e Warner has gained first-hand experience in the
local exchange business in Rochester. According to Ti~e \varner, man­
agement sy.ills have been reflected in customer interest i~ retaining
Time Warner as the prefer:ed supp~ier of local exchange service.
Finally, because Ti~e Warner and US West have entered into a business
relationship, Time 'darne::- has the ability to utilize t:-:e expertise of
US Ives C,

CBT and various other parties contend that Time Warner is not
tec~~ically, managerially, or financially capable of providing its
proposed services, In fact, at the close of the hearing, CBT made ~

motion to dis~iss Time Warner's application for Time Wa~er's failure
to meet its burden with respect to these issues. The ALLTEL compa­
nies joined in CBT's rr.otion. The Attorney Examiner took this motion
under advisement. CBT also contends that the stipulation advocated
by Time Warner has no effect on this case.

I'li th respect to Time ivarner' s technical abilities, CBT and oth-.
ers contend that J..:l order to provide the services it proposes, Time
Warner will have to use devices that have never been implemented in

6
"le note that Time Warner woved to strike certain port.ions of CBT's brief

asserting that CST rr~de i~roper use of CST Exhibit N. a document. filed under
seal. 7his motion to strike ~s denied.



7 Although CBT argues that the General Assembly's call for innovation and
efficiency in the provision of service can be fully met under the existing
monopoly system, the record indicates that just the mere filing of thi!', case has
inte~~lly within the LEes spurred new efforts toward promoting an even higher
quality of service and increased focus on customers (~Time Warner ~xhibit 9).

As noted at the outset of this order, Time Warner's application
raises a number of issues, some of which are company specific and
have been addressed to date in this proceeding, and some of which are
industry-wide and currently are being addressed by staff in anticipa­
tion of a generic docket. While we find that the General Assembly
has addressed the basic policy iss~e and, as a matter of law, has de­
termined that competition and diversity of suppliers should be pro­
moted in this state, the generic docket will establish pOlicies that
will ensure that the other policies set forth in Section 4927.02,
Revised Code, are furthered. 7 Thus, the public convenience
requirement of Section 4905.24, Revised Code, will result from a
finding that a particular applicant is financially, manarierially, and
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the field on a wide scale, Time Warner has no control over the net­
work upgrades that are necessary to provide the proposed services,
and the network technology Time Warner proposes to use is unproved
and there are no industry standards established for it. In support
of this position, these parties rely on the testimony of CBT wit­
nesses Warkany and Stuck. With respect to Time Warner's managerial
capabilities, these parties point to the testimony of Time Warner
witnesses Morrow and Wendell and contend that Time Warner has failed
to provide any evidence of its ma~agerial capabilities to provide the
proposed services. Finally, with respect to Time Warner's financial
ability, these pa~ties contend that based on the testimony of Mr.
Morrow, Time Warner is uncertain as to how its entry into the local
exchange market will be financed.

Contrary to the view of CBT and others, based upon the testimony
at the hearing in thi s matter, the Commission believes that Time
Warner is managerially, technically, and financially qualified to
provide the services it proposes. Consequently, CBT' s motion to ,
dismiss will be denied. It is clear from the testimony of Mr. (!
Engleman that Time Warner understands the issues involved in I
constructing a network and has the expertise available to address \
those issues. While the HFC network proposed by Time Warner may be
new to Ohio, we are comfortable with Tim~ Warner's steps to ensure
that this network will work. Further, we believe, based upon our ex­
perience with the Time Warner CAP entities, that Time Warner has the
managerial capabilities to provide its proposed services. Finally,
we believe that the applicant in this case, as a member of the Time
Warner Entertainment family of companies, csrtainly has the financial
ability to provide its proposed servj.ces. While there may be some
conflicting testimony in the record on this issue, we find that there
is sufficient testimony to find Time Warner financially fit at this
point in time. Consequently, we believe that Time Warner has met its
burden with respect to establishing that it is managerially,
financially, and technically able to provide service pursuant to
Section 4905.24, Revised Code, and is deserving of receiving a
certificate subject to the limitations described below.
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S ~e note that Ame~itech agrees that these issues should be resolved in the
gene::::'c case, not in i.ndividual ~ertification prc.,,·~edings (Ameritech Brief at
61. Further, Amet'::' ~ ::~'.'1 argues that the five policy goals set forth in Section
~ 927. CJ2. Revised (,.)de, a!"e interrelated and must be balanced (z.d.. at 6). We
ag!"ee ..... ith .t'\Ir.erit;~ch c.;n this point. This is precisely what the generic docket
will be designed to do. In light of this. we would expect that the various
parti<.s .....ould target their resou~ces toward developing solutions for the
CO'11lnission's cr.lIlside:::ation in that docket rather than engaging in costly and
~~duly contentious litigation in the individual certification cases as they have
done 1:-:: date.
9

:n light of the above, we will grant Time Warner's application
: Qr a certi: ica te to provide its proposed services, subj ect to a
written affirmation, by an appropriate officer of Time Wa~er filed in
this docket, that Time Warner accepts the certificate and uncondi­
tionally agrees to fully abide by all terms, conditions" guidelines,
and decisions subsequently adopted by the Commission as proper and
necessary to protect the public interest relative to the provision of
local exc~ange service. However, giv~n the issues remaining to be
addressed in the generic deliberations, Time Warner's commencement of

Many of t::'e indust:::-y-wide issues i;-;rpact both the content of Time
Warner's final proPQsed tariff and our review of that tariff. Based
on Qur conclusions above that we have the authority to certify multi­
ple providers of basic local exchang~ service and that Time Warner
r,as ~et its bu;::-de:1 of. ci~"onstrating ~,ts capabilities, we are now cor.­
f;::-onted with the issue of whether it would be appropriate to issue a
certificate to Time Warner prior to a resolution of the generic is­
sues and prior to final app;::-oval 0: a tariff. Contrary to the view
espoused in some of the briefs. we believe that it would be. 9

We note, as so~e of the parties have pointed out, that dealing
with the generic issues would have been inappropriate in an individ­
ual certific2tion ~ase and that is why we have specifically chosen
not to address th~" in the context of reviewing Time Warner's appli­
cation. Moreover, it is within our inherent authority to manage our
docket in the way "'/e believe to be most efficient, and 'tie found it to
be more appropriate to aceress these issues in a generic ~anr.er. See
~oledQ CQalitiQ~.s

technically able to provide its proposed services, and authority to
operat:e under the st.atute (which occurs, inter lii.sa, through approval
of tari f f s) wi 11 occur once the ge:---=ric case has progressed
suf f iciently to allow the Commissio:. LO meaningfully review such
tariffs. While we have concluded that Time Warner has met its burden
of establishing that the granting of its authority is proper und
necessary for the public convenience, in that it has demonstrated
that it is capable of providing service such that it would promote
competition consistent with the state's telecommunications policy,
some of the issues to be addressed on a generic basis may have public
interest aspects.

Ohio's small LECs argue for a blanket exemption and exclusion of their
~.ervice territories f=om the scope of this application. The Commission notes
t~at we will Donside= the approp:iateness of small LEC issues in the context of
C~= gene:::ic docket on a local competition f=amework.



In this same vein, Time Warner is directed to work with our
Sta~[ to review its proposed accounting procedures and is to affirm
by affidavit that it will abide by any public utility accounting
procedures adopted by this Commission pursuant to Section 4905.13,
Revised Code.

The Commission notes that the issuance of a certificate condi­
tioned upon the resolution of various issues is not unprecedented.
Rather, there is Co~~ission precedent for doing so established in
circumstances virtually identical to those presented here. In 944,
where we established the framework for comp~titive carriers, we is-

-27-94-1695-TP-ACE

service to t· ... e public will be de.layed until the Commission is satis­
fied that it is fully prepared to evaluate the reasonableness and ap­
propriateness of proposed local service tariffs and their consistency
with state telecommunication goals. Upon Time Warner's acceptance of
the certificate and concurrence with the stated conditions, all pre­
requisites to full local exchange carrier status for Time Warner will
have been satisfied. Accordingly, Time Warner is directed to initi­
ate negotiations with other LECs for the purposes of developing in­
terconnection agree~ents. Such agr~cments must be submitted to the
co~~ission for review and approval. A LEC with whom such negotia­
tions are initiatec is directed to negotiate in good faith with Time
Warner. Th~ Co~mission directs Time Warner and the relevant LEC to
file written reports in this docket on the s ta tus of such
negotiations within 60 days of their commencement and every 60 days
thereafter. Time ~'larner and the relevant LEC are further. directed to
cocrd~nate these negotiations closely with Commission staff to ensure
compatibility with the local competition docket.

There rerr.ain two specific issues which, RS CBT points out, were
left somewhat open on the record. In our initial order wE?
underscored the importance of Time Warner designing its network in
§1.lch a manner as to be as open as we may require oX the LEC$.. We do
not wish t(l later be confronted with arguments by Time Warner that
such requirements will involve costly modifications to an already
designed network. Accordingly, Time Warner I s affidavi ts should
attest to the fact that it will, at all times, des~gn its network to
permit . interconnection and unbundli.JJ.g.. at least to the same .ext~nt as
may be required of inc~~ent Ohio LECs.

We note CBT's point that Time Warner Co~~unications of Ohio,
L.P. may be a ~hell corporation designed to immunize the parent from
claims. We think this concern is worth considering but note that, on
tl..~ other hand, we helve oftentimes required separate affiliates to
prevent cross-subsidization and to protect the utility from claims
against its parent (S~, ~,' 84-469 and 93-1081). In order to
address this issue, we will require, in the affidavits filed in this
case, tha t the 0 f f icers of the company certi fy tha t suf f icient
financial resources will be available at all times to the certified
entity to satisfy its public utility obligations as determined by
Title 49 of the Revised Code and this Commission. Maintenance of
this certificate will be conditioned upon the applicant's continued
compliance with this affirmation.



5) lssues surrounding this application which are more
appropriately addressed o~ an industry-wide basis are
currently under consideration by tr-.e Commission
staff.

3) A five day hearing on Time Warner's managerial, tech­
nical, ~~d financial capabilities t.o provide its pro­
posed services was held between May 31 and June 23,
1995, at the offices of the Commission.
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1,) Initial briefs addressed to, among other things, the
issue of the Commission's authority to grant Time
Warner's application were filed on July 7, 1995, and
replies were filed on July 14, 1995.

2) The following parties were granted intervention:
Ameritech, GTE, MFS, the ALLTEL companies, CBT, ICRr.,
TSC, COIUIT'.bUS Grove, Champaign, Cincinnati, AT&T,
Cablevision, OCC, FoneNet, Sprint, Col~~us, the MCI
companies, TCG, OTA, Oxford, United, Hamilton County
COIT~issioners, Chillicothe, Oxford, Century, OCTVA,
Ridgefield Homes, fu~d North Ridgeville.

l) On October 26, 1994, Time \tla.:-ner filed an application
with the Co~~ission requesting a ce.:-tificate of pub­
lic convenience and necessity authorizing it to pro­
vide direct and resold exchange seYVices, including
local exchange and dial tone services, in all 01- parts
of Adw~s, Allen, Auglaize, B.:-own, Butler, Cha~paign,

Clark, Cle~ont, Clinton, Darke, Delaware, Franklin,
Greene, ~w~iltonr Hardin, Highland, Logan, Madison,
~ahoning, Xarion, Medina, Mercer, Miami, Montgomery,
Pike, Portage, Preble, ?utna~, Scioto, Shelby, Stark,
S~i1rnit, ':'escarawas, Union, Van I,vert, Warren, and
Wayne co~~ties, Ohio.

sued certificates conditioned upon review by the Corrmission of the
applicants' proposed tariffs and ultimate approval of those tariffs
(See, ~, 84-469). Additionally, in our alternative operator
service proceedings, in Case No. 88-560-TP-COI, we issued interim
certificates to carriers pending the issua~ce of final rules. In
this instance, however, we are taking an even more conservative
approach by not let: ting 'rime I,varner provide service on its first day
of certification, in order to ensure that the remaining issues which
ne2d ~o be addressed ar~ appropriately resolved.

~oreover, we believe that issuance of a certl~~cate to Time
Warner will not jeopardize the current provision of telephone service
~o the Ohio cons~~er because LEC service will continue lli~disturbed

for the near future. In the meantime, the Co~aission will continue
to address the n~~erous iss~es inherent to the introduction of local
competition.



~t is, therefore,

QRJSR:

1) The Commission has jurisdiction'to certify multiple
providers of basic local exchange services pursuant
to Section 4905.24, Revised Code.
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It is,

3) Time Warner has met its ~urden of demonstrating that
~he granting of its application, coupled with the
conditions set forth in this opinion and order and
the Commission's consideration of a multitude of is­
sues in the upcoming generic proceeding, is proper
a.nd necessary for the public convenience. The
co~~ission will approve ~he tariffs necessary to ef­
fectua~e this order once the generic docket has pro­
gressed sufficiently to allow the Commission to de­
termine if ~hese tariffs will further the standard
set forth above.

2) The teleco:nmunications policy of this state promotes
diversity and option in the supply of public telecom­
munications services and equipment throughout the
state and encourages innovation in the telecommunica­
tions industry, among other thi~gs, as set forth in
Section 4927.02, Revised Code.

ORDSRED, That the application of Time ~'larner is granted to the
extent set forth above and CBT's motion to dismiss is denied. It is,
further,

ORDERED, That Time Warner and the relevant LECs begin negotia­
tions relating to interconnection agreements as set forth above and
that Time Warner and the relevanc LECs report the status of any nego­
tiations as set forth above. It is, further,

ORDERED, That Time Warner's motion to strike is denied.
fu:::-ther,

CONCLUSIONS OF LAW:

94-1695-TP-AC:S

fillS TS TO ,CEnTlFY TIlAT lHE HICrop!()'T(X;TlA.m APPEARING 00 TIllS FII.."f
SIIUP IS N. ACOIRATI! AND ll'f.lI'Lr:J"E REProOOCTION OF A OSE FlU: COOl­
,'!f'NT nEf.lVERt:D, IN TIrE Rf:QJtAR COURSE .OF BUSINESS RJR "'D'TOOW'lIING.
fJ\.,\U:RA OP[RATO.{.~ DATI. P~ED g'''1o.1(
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