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DECLARATJON OF CHARLES M. HAAR
IN SUPPORT OF REPLY COMMENTS OF
NATIONAL APARTMENT ASSOCIATION

BUILDING OWNERS AND MANAGERS ASSOCIATION
NATIONAL REALTY COMMITTEE

INSTITUTE OF REAL ESTATE MANAGEMENT
INTERNATIONAL COUNCIL OF SHOPPING CENTERS

NATIONAL MULTI HOUSING COUNCIL
AMERICAN SENIORS HOUSING ASSOCIATION

I. Charles M. Haar. declare as follows:

I submit this Declaration in support of the Reply Comments of the above-named associations.

I am a Professor of Law at Harvarc1 Law School and bave served in this capacity since 1955. I have taught and
written on property and constitutional law issues for thirty years. A copy of my resume is attached. I have edited a
Casebook on Propem and Law (with L. Liebman). and:l Land·Use Plilnnjoi C:lSebook (5th cd. 1996). The most recent
book is Subyrbs Under Siege: Rase, Space and AydaciouS Judges (Princeton U. Press 1996). I was Chief Reporter for the
American Law Institute's Model Land Development Code in 1963-1965Assistant Secretary for Metropolitan Development
in the U,S. Deparanent of Housing and Urban Development in 1965·68; Chair of Presidential Commissions on housing
and urban development (Presidents 10hnson and Carter); and Chairman of the Massachusetts Housing Fmanc:c Agency.

Based on the foregoing. I submit to the Commission in this Declaration the fonowing analysis making two
points: (1) a regulation that would require placement of antennae on owners' and common private property (by tenants or
other occupants. involuntarily by owners or by third parties). or limit restrictions in private agreements on such action.
would be a talcing under the F'lftb Amendment. ac:c:ording to severa! lines of cases: and (2) because of the Fifth Amendment
implications. the Commission must apply a narrow consuuction of the Section 207 prohibition on c.ertain private
restrictions. •

I. THE PROPOSED REGULATION IS A TAKL'IG

A. A "'PER SE" TAKING. Under current United States Supreme Court precedent. "a pennanent
physic:a1 occupation authorized by government is taking without regard to the public interests that it may serve." LgrettO v
Teleprompter Manbaqan CAry Cgrp 458 U.S. 419. 426 (1982). l.gwm involved a New York StaNte whicb authorized
the installation of cable television equipment on plaintiff Loretta'S aparanent building rooftop. The Court held that this
statute constituted a talcing under at the Fifth Amendment as applies to the states under the Fourteenth Amendment. The
installation involved the placement of cables along the roof "arw:hed by screws or nails penecrating the masonry." "and the ...
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placement of two large silver boxes along the roof c:lbles installed with bolts. Id.. at 422. In finding 3 taking. the Court
noted that "physial incrusion by government'· is a property restriction of unusually serious chancter for purposes of the
Takings ClO1use. La. at 426. .

In the Commission's maher Notjee of PrgPQ$ed Rulemilk:jnz· the Commission seeks comments on 11 proposed
rule in connection with Section 207 of the TelecommuniCOltions Act of 1996 (the "Proposed Regulation'"). The Proposed
Regulation. in requiring that owners allow placement of antennae (by occupants. involunwily by owners or by third
parties) on owners' and common private propeny, or limit restrictions in private agreements on such action. would directly
impliCOlte the Loretto rule. Such installation of reception equipment would be precisely the kind of pennanent physial
occupation deemed ~ a talcing by~ and the line of cases which follow its analysis.

The re~oningof~ extends from an analysis of the char:1l:ter of property rights and the nature of the inlrUSion
by government. The Court did not look at the justifiCOltion for the government's physial intrusion. but exclusively at
what the government !wi done to the claimant. It considered the injury to the claimant to be particularly serious not
because of the financial loss involved or other factors. but because of the inuusiveness of the government's action. The
Court found that the claimant could not use the physical area occupied by the cable equipment and concluded that it is
unconstitutional permanently to prevent an owner from occupying her own property. Consequent upon the occupation. the
"owner has no right to possess the occupied space himself ..• [he) c:aanot exclude others (from the space. and he) c:ut make
no nonpossessory use of the property." Is1. at 435~36. A permanent physical oc:upation is an especially severe incursion
on the ordinary prerogatives of ownership and constitutes a =.a taking of property; this~ rule provides certainty and
underscores the constitutional protection of private property.

Subsequent court opinions explicitly reaffinn the Loretto rule; a regulation that has the effect of subjecting

property to a permanent physic:a1 occupation is a'talcing gs:r"s no maner how aivial the burden thus imposed. I

In Lgretto. the Court addressed the i$sue of the public benefit of the proposed regulation. finding that: where the
character of governmental action is a pennanent physical occupation of property, our cases uniformly have found a taking
to the extent of the occupation. without regard to whether the action achieves an imponant public benefit or has only
minimal economic impact on the owner.2

Following this reasoning. the Proposed Regulation effects a Fifth Amendment taking on a propeny owner who -­
pUrsU30t to a lease or other private agreement - cannot prevent placement on the owners' or common private property of
one or what could be many satellite dishes. microwave receivers, and other antennae. The Court will not entertain any
weighing of the relative costs and benefits associated with the regulation in the C:LSe of a pennanent physical occupation.
Therefore. any public benefit or purpose (such as increased competition in video services or the provision of video services
with educational and culNral benefit to the consumer) is irrelevant to the analysis of whether a taking has occurred. Once it
is established that a regulation authorizes a permanent physical occupation. as the Proposed Regulation would. a taking hilS

occurred and further analysis of importance of public benefits or degree of economic impact on the owner is moot.

B. ASSUMING ARGUENpO THAT CERTArN RECEmON EOUIPMENT IS NOT A PERMA:-rE::-:T
INSTALLATION DiE PROPOsep REGULATION REMAINS A TAKING.

Some commenters have suggested that some installations of reception equipment pursuant to the Propose::!
Reguliltion may not be "permanent" and thus not subject to the Loretto per se takings rule.3

The Court addressed a situation in NolJan in which the occupation (a requirement of public access) W:lS

characterized as not permanent yet the Court still found a taking. There is a literal sense in which Nollan's land WilS not
subject to a "permanent" physical occupation as Lotetto's was. but the Court dismissed this contentio~. What is pivotal in
the Court's view must be the state of beiD, legally defense~ess against invasion at any time. Even for non-perm:lne:H
anteMae installations. Court precedent would render the Proposed Regulation a taking.

A regulation falling outside the~ takings rule for pennanent physical occupations would be construe=
________ "cance" in this analysis: (1) "the economic impact of the regulation on the claimant"; (2) "t.~e

extent to which the regulation has interfered with invesanent-backed expectations"; and (3) "the character of tn:

2
3

S=.u.. Ngll;n v C31j'omi; Cg;w;J Cgmmjssion 413 U.S. W. 131 (1917): Ke:rsrgn: Bjmminmu <:q;l Asfa v o,BMcdil:Iis 480 U.S. :70. ~S?
n.18(19&7);'(;;v Cjag'Escgndjdg 503 U.S. 519.52'7(992).

L.om:IL 458 U.S. u 434-35 Cdtinr p;nq C.;qrrjl! TaR!!lfZC'Qrjgq Co V N¢w ya Ory 438 U.S. 104. 124 (197').
Pem:pScertWl eqllipmenc could be plxed on;a baJcony:utd sccumI byb~ or its own "'apt. owned by Ille oc:c:up:utt;and n:movcd "'he:'! t~e
occ:up;ant v=cd lhe pn:mucs.
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governmental action:-4 An examination of e:u:h of these f;lctors in the context of the Proposed Regul;ltion renders the
same outcome 3.S under the~ rule: the Proposed Regul;ltion works :l taking on the property owner.

a. Severe economic jmp;lct of tbe Proposed Reg'Jlgtjon on owners. The market for residential 3.S well as
commercial property depen~ in large part on the 3ppe:1r.1nCe of the building itself~d the are3 sUlT'Otlnding the building. If
oc:cup:utts (be they condominIum owners. :lpartment ten:lnts. commercial lessees or owners without exclusive use or concrol
of the building) were allowed to install reception equipment 3t their discretion around the property. the value of the propeny
on the market could decr=se substantially.

Moreover, the Proposed Regulation would interfere with the :lbility of an owner (or assoc:iation of owners) to
manage itS property. Effective property management requires an owner to decide on II property-specific b3.Sis the physic::.l
3Spl:(:ts, facilities (including rapidly evolving communications equipment) and service offerings of its property b3.Sed on its
own complex. multiyear analysis of consumer demands, supply opportUnities and costs. Instead of market-oriented
management. the Proposed Regulation would require owners to devoce substantial resources to implementing the
government-imposed rules. including resources assoc:iated with. :wong other things. tr:lining property managers on the
rules. monitoring whether occupants' requests and actions comply with the Commission's rules as well as :lpplicable health
and safety codes. developing and collection charges as allowed by the rules. sorting out interfering requests from multiple
oc:cupants or services providers. and implementing procedures and training for various emergency situations.

In the context of CC Ooc:ket No. 96-98, the· Commission concltlded in August 1996 that a right of access to roofs
and riser conduit "could impact the owners and managers of small buildings...by requiring additional resources to effectively
concrol and monitor such rights-of-way located on their properties," (FCC 9~325, at P:1t.1185.)

b. Subctantjal interference with investment basked e;speetjlripnS. Any regul;ltion which may interfere
with !.he market value of a piece of property w~ld naturally rally affect any expectations of investors who financed the
building as well.

c. Character of the Proposed RetylQ[joo Qutborizes a "hvsical invasion. Even if the structure is
temporary, the Proposed Regulation authorizes a physical :lppropriation of the property as well as a permanent and
continuous right to install such a structure. In Npllan. 483 U.S. at 832. the Court stated that a permanent physic:ll
occupation occurs "where individuals are given a permanent and continuous right to pass to and tro, so that the real property
may continuously be traversed. even though no particular individual is permiaed to station himself permanently upon the
premises." Under~ the right to traverse the property, whether or not continually exercised. effected an impermissible
taking. It is the "permanent and continuous right" to install the equipment which works the caking, because the right may
be exer::ised at any time without the consent of the owner of the property.

Therefore, the regulation would constitute a taking based on the three· factor analysis set forth in the Peon Central
line of cases.

C. CLOAKING THE PROPOSED REGULATION AS A REGULATION OF THE
OWNER/OCCUPANT RELATIONSHIP FAILS TO SAVE THE PROPOSED REGULATION FRO:'vl
THE TAKINGS CLAUSE.

1. The Loretto footnote is not apglis:able [0 the Proposed Regylatign Some commenters argues that the
holding in~ was "very narrow" and applies only to the situation of physical occupation by a third PartY of a portion
of the claimant'S property. Moreover, a footnote in~ scates that "(iJ f (the statute] required landlords to provide cable
installation if a tenant so desires. the statute might present a different question from the question before us, since the
landlord would own the installation." Loretto, 458 U.S. at 440 n.19. The footnote continues to describe how in this
S(;enario where the owner would provide the service at the occupant's request. the owner would decide how to comply with
the affirmative duty required by this hypothetical scatute. Further the fooUlote indicates chac the owner would have che
ability to concrol the physical. aesthetic and other effects of the installation of the service.

Reliance on this dicca and footnote is misplaced in the context of the Proposed Regulation. Unlike a hypothetic:u
statute requiring an owner to install a single cable interconnection. the Proposed Regulation may require an owner or
association of owners to install multiple (an open-ended number) satellite dishes (OirecTV vs. Primestar vs. C-Band vs.
others), microwave receivers (MMDS vs. LMDS vs. others) and other antennae. Such multiple installations may be in
ways and are:!S which may affect the physical integrity of a roof and other building strUctures, a building's safety, security

4 p:nn C;;;q;;I 438 U.S. ~ 124. Sc ;ls9 Kaizr Am; v Unjr;st Srj!!g 4.U US 164 J7~ 09791
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and ~sthetic:s.and ~us its ec:ono~ic~~ue. ~oreover, the Proposed Regulation may require 3ft owner to insWI the c:lbling
assocIated wuh multiple antennae tn hmued nset 5l'ace. Under the demands of 3CCommodating multiple video antennae. the
ability of an owner to concrol the physical. aesthetic and other effects of the installation of the service may be far more
limited than envisioned in the Lgomg footnote for a single inswlation. and thus a taking would be caused.

2. fCC v florida Power is not j1pplj~ble rg the Proposed RelY/atjo", Certain commenters and perhaps
the Commission appear to rely on fCC v, Florida Pgwer Cpcp•• 480 U.S. 245, 252 (1987), as further evidence of the
limited applic:nion of the ~·taJcjnprule enunciated in Loreno. However. the holding of 6grtda Power is inappliablc
to the Proposed Regulation and itS effects on owners. In particular, Flgrida Pgwer holds that the Lonmg get 51 takings nde
does not apply to that ase bec:wse the Pole Attaclunents Act at issue in Agrtd; Power, as interpreted by the Court. did not
require Florida Power co arTY lines belonging to the able company on its utility poles. Similarly, the Court in m. 503
u.s. at 528, analyzed a local rent concrol ordinance and found that LQretto did not apply because the ordinance involved
regulation without a physical caking or taking of the propcny owners' right co exclude: "Put blundy, no govemment has
required any physical invasion of petitioners property."

In conQ'3St. the Proposed Regulation would do exacdy the opposite by requiring owners Co install antennae.

D. BUNDLE OF RIGHTS OWNED BY A PROPERTY OWER.

The recent trend in the Court applies the doctrine of "conceptual severance" in talcing cases. By continually
referring to an owner's "bundle of property rights." the Court is adopting the modem conceptualization of property as an
aggregation of rights rather than a single. unitary thing.S Any regulation thac abstracts and impacts one of the traditional
key powers or privileges of property rights - use or exclusion. for example - is found co be a taking under the eminent
domain clause. •

In Kaiser Aetna. 444 U.S. ac 179-80, the Court concentrated upon ..the 'right to exclude' so universally held co be
a fundamental element of the property right."

______________ the power to exclude has traditionally been considered one of the most
treasured strands in an owner's bundle of property rights." Again,~ employed this severance approach in broadening
LQretto's "permanent occupation" concept. In char.1cterizing the right to exclude as "one of the most essential sticks in the
bundle of rights that are commonly characterized as property," it construed a public access easement as a complete thing
taken. separate from the parcel as a whole.~ 483 U.S. at 831-32.

Hodel v Iryjng, 481 U.S. 704 (1987), is perhaps the cle:lr'eSt exposition thus far of the Court's view of cert:lin
fundamental private rights being so embodied in the concept of "property" that their loss gives rise to a right to
compensation under the Fifth Amendment. The statute under attack in~ provided that upon the death of the owner of
an extremely fractionated interest in allotted land. the interest should not pass to devisees but should escheat to the tribe
whose land it was prior to alloanent. The court conceded a number of factors in favor of validity: the statute would lead to
greater efficiency and fairness: it distributed both benefits and burdens broadly across the class of tribal members. However,
the particular right affected - denominated by the Court as '"the right to pass on property" - lies too close to the core of
ordinary notions of property rights: it "has been part of the Anglo-American legal system since feudal times". Ia. at 716.6

In Pruneyard Shoppjng Center v, Robins, 447 U.S. 74, 83 n. 6 (1980), the Court emphasized:

(Dhe tenn "property" as used in the Taking Clause includes the entire "group of rights inhering in the citizen's
[ownership]." It is not used in the "vulgar and untechnical sense of the physical thing with respect to which the
citizen exercises riJhtS recognized by law. [Instead. it] denote[s} the group of rights inhering in the citizen's
relation to the physical things. as the right to possess, use and dispose of it.....The constitutional provision is
addressed to every sort of interest in the citizen may possess."

s

6

S= Hobfelc1. Eyndament;! Lm! ConsmjRD$ as "'ARued to ludjcij!l Bmoninr 26 Y;aJe W, 710 (1917); Midle1m;n. Pi,smipniVY In=;m­
DEjnn MOdy'S ;ad Unsanmwtjgna' Con"id9Ol· bgmmmr;a go BaFUn and SylJinn 5' Alb. L RcY. 619 (1992).

Thus. Hodd~ IlW'lm :lJie=bilit)' lIS anocber esscnci:IJ s&r:nd or propeftY whose =cmpted ~roplioaconsticures ~ m.a tWn.. In effe=. the
mte may IlOC coavcrt fee simple lIfOpat)' ilIID a lite ..... _ if suc:Il coaversiOIl is coadicioaed Oil Ule OWllU'S C;i11W to atiezl:Ire duriIll tIIc
owner's Iit'etime.
The Courc commented. in lhis f:lshion. the c:onccpcu:aI sever:mce~ the Court bllill onto tIIc ~rilhc 10 "elude odleft~=d lJlc ~ril!tt to I=SS
on pro!*"'Y" as eumples of con: S1r.ItIlU. Bocb~ :amonl '"the most essasci:ll sDea ill lJlc bundle of ripa UIoIr :lie colMlOllly dw=reri%ed as
propeny." Sec ;1$0 em Enzli,b EYMRlial Lytllrm pyrsb pf QlImd;!; Y Cpyner 9'1,,,, MRla 482 U,s. 304. :5111·19, (l9l17) (clividini up
the ume demenlS of property "lblS).
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The Court is most likely to extend the HS25k1 doctrine of separ:lte :md distinct interests to the Proposed RegulOltion
that would bar 3n owner's right to exclude ~ OCCUp3nt from the roof :lnd other premises owned by the property owner. or
that prevenlS the. owner from the~ 3nd enjoyment of the space occupied by the antennae. That the Proposed Regul:ltion
would erect barriers to what an: WIdely held to be fundamental elements of the ownership privilege renders it vulner.lble to
constitutional attaCk. Indeed. the Proposed Regulation stands to erode just these essential powers. to exclude or to use, by
forcin g owners and homeowner associations to pennit the installation of reception equipment on their property wherever and
whenever the occupant or other owner without exclusive concrol or use may wish. Once the property owners lose conuol
over the right to exclude inst:11lation of items against their wishes, they lose that which distinguishes property ownership
itself, the rights "to possess", use 3nd dispose of it." United S(j1fg v Oenetjll Motoa Cpm 323. U.S. 373. 378 (1945).

E. PROPERTY RIGHTS IN AESTHETIC CONTROLS. The Commission's action on the §1.40oo
rule sUlleslS that the Commission would pve insufficient weight in analy%ing the Proposed Regulation to the recognition
in modem law that aesthetic concrols are a significant component of property vall.les and property rights.

In the § 1.4000 rule, the Commission bas created an exemption for restrictions ..that serve legitim:1te safety
goals." (par. 5(b) (l) and Par.24 of Report and Order) It has also adopted a rule safeguarding registered historic preservation
areas. (Par. 5(b)(2) and Par.26.)

Having gone this far toward accommodatin& local interests the Commission halts and treats environmental and
aesthetic concerns with less consideration. (Par.27.) In so doing, it is acting in accordance with the historic and out-dated
treaanent of aesthetic controls by ordinance, building restriction, lease, homeowners association agreement. or other private
agr=ement. By not considering the modem trends of legislation and adjudication, however, it is sacrificing significant
property values; impeding market decision-making by localities, private builders and owners, and associations; and
undercutting sensitive environmental concerns. tndeed. some may discern a Philistine air in the Commission's rule and any
similar analysis of the Proposed Regulation that runs the danger of the Commission being branded a scoffer of beauty and a
derider of efforts to shape the appearance of the built and natunl environments.

The Commission agrees that Congress intended that it should "consider and incorporate appropriate local
concerns,'" and "to minimize any interference owed to local governments and associations." The Commission also (pu. 19)
takes tentative steps toward adopting aesthetics as a full-scale exemption by mentioning: a requirement to paint an antenna
so that it blends into the background. screening; and. in general. requiremenlS justified by visual impact.7

This hesitant approach to environmental values is a retreat from the advancement and understanding of the goals of
community, building and commercial environment appe~nce. It behooves the Commission to make explicit an
exemption for reasonable aesthetic concrol of dishes and antennae.

. The history of aesthetic controls in this country is a useful analogy for the Commission's consideration. At the
outset. the courts were out rightly hostile to aesthetic v:llues; they were not recognized as a legitimate government
interest.8 The modern judicial position accepted in most jurisdictions is th:lt government can regulate solely for aesthetics.
as described below. .

Aesthetic controls. public or private, over the form and placement of antennae and dishes reflect values
representative of community-wide sentiment. Eyesores should not be permitted to undermine coherent community goals.
Owners and homeowner associations can define what is attr:1Ctive and what is ugly about antennae and reception devices. the

same way they outlaw junJcyards and ragstrewn clotheslines.9

7

8

9

~P:u' 37 rqvdiI!l _am :and ins=11aaOll raaictioas in the BOCA code. FuUlenllCR. the BCROrT jIIld OnIcr== dw die Commission
docs not believe th:Illhc Me would ;dversciy ~Cd tbc ~ity o( tbc hunan CftvitCftIllClIl ia a sipiti=a (:lSNon (P:u'.26): -While we sec no
neecilO l:IW:UC :a~ ucmplion for cn'iWnmau:al con~ems." ie~ it docs c.u:mpe ~JisWcd hiscoric pracv:aaon~ Finally, UIc NI~
~ thal tile Commission w;U consider p1IIllial waivers where ie is detemliacd til: the pllZ'tic:ul¥ty unique CftvitCnmeatai dwxtcr or n=u~ of
an a:a ra;uita tile raaie=oa. (Par.27)
~ H.a:Ir:llld Wol(. cds.. [ ..nd.Usc phDnin! 5Ia-SSS (4th cd. 19a9). AcsdIeti~ values w~ deemed too subjectiove and vap co w:ImIIe lepl
pn:lteCl:ion: consequcndy. the ~ouns wene so (ar as co say th:Il the pacncc o( :u::sdIcU~mociva woaJd laiIIc aD ordinlIacc ochcwise valid under the
tr.IdiliorW IIl=idl. safay. IDOr.aIs. aDd _If~ c:om~ o( the police power. ~ cbc =rIy PWajs v Pmmgn 8m PPvin, Cg 62 A. 267.26&
(NJ. 1905>. put ic -[Alcstbcti~coasidct:ltioas~ a m=er of luxury:and induJlClIce I:IdIct tIwI o(acceaity_- This &:love way - noe w;dIout a
suugrJe - to intcrmcdiouc judici.al =epc:mee whctl is: wu SCCIl uw xstIletic v:l!ua ~v:aaccd such u:diliorW~ as die~on of
Pn:lpcftyvll.lua.
See PSPRt, v SlQ'ret' 191 N.£. 2d 27 (N.Y. 1963). Ie is i~nlly n:l0llliZCl1 dw community coaseasus =a prccecr~ ;:bi8tymty
appliCllUon of rqula.aOft or racnction. See United MmTi,jnr Cgrn v Bqrpum gf Mmcbcn 19a A. 2d 447 (NJ. 1964). Ia a fllnd:uncntal
sense. I!len: is :a c:olleaive pn:lperTy niht 10 die ncilllborllood or c:ommcric:lt enV1ronmcm cumscd by its ownen.
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Over the past twO clec:ldes. aesthetic considerations flourished and be1::lme routinc on feder.1l as well as state levels.
Thcre are numerous cxamplci of Icsislativc assertions of beauty as an appropriate end of govemment :lCtivicy.10 For
example. the swus of ~thetic values is sharply ~~gnized in the National Environmental Policy Act of 1967, 42 U.S.C.
§ 4321 (NEPA). Seeuon 4331(b)(2) of NEPA incn..des, :unonl the purposes of its "Environmenw Imp:lCt Statements"
the assurance of "healthful. productive and aesthetic~Uy and c:ult~ly ple:uing surroundings." See Ely v Velde. 451 F. 2d
1130, 1134 (4th Cit. 1911) ("other environmental... factors" th~n those directly related to he:l1th :lnd safety :are ..the very
ones accepted in .•••NEPAj.l1

PertuJ.ps the most direct acceptance of aesthetic conuels on the fedentl level is U1:1t of Justice Dougl:u in Bromm v
Pjlrlcer 348. u.s. 26, 33 (1954);

The concept of the public wellare is broad and inclusive. The values it represents are spiritual as well as physical,
aesthetic as well as monetary. It is within the power of the legislature to determine that the community should be
beautiful as well as healthy, spacious as wel] as clean. wel]-bab2nced as welt as carefully patrolled.•.If those who
govem the District of Columbia decide that the nation's Capitol should be beautiful as wel] as sanitary, there is
nothing in the fifth Amendment that stands in that way. 12

In tight of the Commission's exemption for historic distticts, the swement of Peon Ceorm' are especially
pertinent; there the Court emphasized that "historic conservation is but one aspect of the much larger problem. basic:ally an
environmental one. of enchancing - or perhaps developing for the rllSt time - the quality of life for people." fmn
Central. 438 U.S. at 108. .

The Proposed Regulation would be evaluated in the context of this evolution and progress of aesthetic and
environmental goals. The Regan and Order i" its gingerly handling of roof line controls. may be faulted as out of step
with the modem lelislative and judicial endorsement of aesthetic values and design review. Certainly Paragraph 46's
tentative conclusion that "non-govemmenw resttictions appear to be related primarily to aesthetic concerns." and the
further tentative conclusion ..that it was therefore appropriate to accord them less deference than tocal govemment
regulations that can be based on health and safety considerations" will raise eyebrows in many circles. 13

Increasingly. private design review is the most effective way for property owners to implement a consensual
decision on the aesthetic appear.mce of their community.14 Widespread agreement - expressed often in terms of enhanced
propeay values - exists on ensuring that utilitarian objects are hidden from sight on or around buildings. Mechanic:l1
equipment on roofs (ventilators. exhaust outlets, air conditioners), as part of the policy for community or commercial
environment appearance, is usually not permitted to be visible from the street. Regulating the appe:1r.1nce of a
community, building or commercial environment is the proper domain of :.":e community itself and the owner(s) since the
local community and owner(s) are the best judges of what is desirabk :or that community. building or commercial
environment. Fuaher. there is a dim:tline between aesthetics and propen:,·-alues: "economic and aesthetic considerations
together constitute the nearly inseparable warp and woof of the fabric upon which the modem city must design the
future. IS

So long as the private design review process is conducted along procedural due process requirements it is a
legitimate and desirable exercise of propeay owners' interests which will be upheld by the courts. The design and
environmental purposes of public and private resttictions. reasonably limited and nondiscriminatory, should be an
exemption extended by the Commission.

10 TIle 8m" and Oaler itscif iDcorpor:ua dcmencs of !be N:wonal Histone: P~j!aon ACI: of 1976 ill ics use of the N~ona1 RepSW' for Hislone:
PI= in =t"tinl ouc a ucmpcioll for bis=rie disuidS.

11 The =:sdIecie~lalUP is also found ill the so-called Little N'EPAs OrlM mres. $= ,. $r;u, Y E";;bga 215 N.W. 2d 14
(MiJuI. 1979). Similarty.lM l'bIioul Hipway Baucifi=ioa ACI: ~pWcs the manner:lftl1 pi=cmalc of bill~ alone fc:dcr:l1y assisted
hichWllys.

12 More rcccndy, ill Mcmbca aCery Couas! aCery aCl.g' AoRla y Tvaam for Vjns:n' 466 U.S. 719.10$ (1914). dJe cDansarrd '"II is well
seated Uw tile sam may lqicima&cly ucrdx ics polic:c powers 10 a.dv=ce ~ctie: v:alues.~ Sec jllsa Mmvazcdia 'as Y ery 9' $;n Diem 453
U.s. 490 (1911).

13 s.=...u:. W'l1Iiams.lr. ad Taylor. 1 ArnsisM PIMP;", Lnr t 11.10 (1911 RevUioll): -rllio a=d it more c1cuty defined ill cwmtt law =n the
tmSd IOwards l'aI1 recopmOIl o( aacbeucs II a v:alid !luis for lqIIIarions"'. Tbc dcmociOIl o( ;adJecics prptrcred by !be Commissioll it om
outd=cd view o(dIc law.

14 R;id., 6rsbjt;s;mQI B9W aC Briew 192 N.E.. 2d74 <Ohio 1963). is lI:c cl=e CISC upbo!clilll suc:b coaaais. Privare dc:sip review. :IS :II

alu:nwivc or mpplcmeac CD Ioc::U 1Ovemmac. collWls zscbcrics of tile physi=l cnvinllllllClU by privare acrecmnc. lypi=lly lhrouln communiI)'
3SSOCWioas. Sa Baa MDt!!! Qnim Beyjcw in 5d" Cja in PajR SniP Pallen";"' Ydmn Anrbstis Cgnem' IS7 (Scheer wi Preisiev
eds. 19~). III lIlllIIy commanicic:s 'Mien dc:sip ~vicw. S=:adcIs. -unsilhcly physi=l fc:INteS - s\le:n:lS ar.Ufici. billllo;vds. ch:lill-linlc: fences.
weeds :mc1 owetp'ClWtl iaIlcIsc:qrinl - are DOW only found in publie Pnlpcny:· Jsl..:IC 196.

IS M,rmm;dj;. Ins Y Ory gf PandMa- 216 C1t. App. 2ci 270 (1963). app djsm'd 376 U.S. 186 (1960'),
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Protection against abuse o( restrictions on devices designed for over-the-air reception of television broadc:lSt
signals. multichannel ~ultipointdisaib~tionservices•.o~ direct broad~t satell~te services is afforded by the discipline of
the market. Deregulation and the freeing of competitive forces alre~y put In place by the Commission are effective
restraint on abuse. Thus. analysis of the Proposed Regulation should give substanti.11 weight to aesthetic control imposed
by landlords and owners through private ~greementS.

F. RELIANCE ON PRUNEYARD IS UNWARRANTED. Several commenters have relied upon
P01neYard in supporting the Proposed Regulation. In analyzing the Proposed Regul:ltion to detennine Whether it violates
the Taking Clause. access to video infonnation services does not rise to the level of a colot:1ble constitutional :1rgument
based Oft the FLrSt Amendment.

As described in connection with Loretto government policies and public benefitS are irrelevant in~ t:1kings.
As to First Amendment concerns. the Lorettp Court acknowledged it~ no r=son to question the finding of the New
York Court of Appeals that the act served the legitimate public purpose of "t:1pid development of and maximum
peaelr'aCion by a means of communication which has important educ:uional and community aspect." Lpreuo. 458 U.S. at
425.· Nevenheless. the Court concluded that a "permanent physic:a1 occupation authorized by government is a. taking
without regard to the public interestS it may serve." 1d. at 426.

In PrnneYard. which dealt with a state constitutional right to solicit signatures in shopping centers. there was no
permanent physical invasion of the property (unlike the Proposed Regulation) and the Court applied the Penn Central
three-factor analysis. P010eYard does not support a First Amendment limitation to or weighting in such analysis. In
bolding that a taking did not occur. a key finding for the Court was that preventing shopping center owners from
prohibiting this sort of activity would not rea5inably impair the value or use of their property. PrnneYard. 447 U.S. at
83. As the concurring opinion of Mr. Justice Marshall (the author of the subsequent Loretto opinion) states. "there has
been no showing of interference with appellant'S nonna! business operations." Is1 at 94. Indeed. the use of the shopping
center's property in PrnneYard was consistent with the reasons that the property was held open to the pUblic. namely that
it is "a business establishment that is open to the public to come :lnd go as they ple:ase." La at 87.

The decision quoted from the ~ifomia Supreme Court'S opinion which distinguished this shopping center, with
25,000 persons of the general public daily using the property, from other properties (or even portions of properties. such
as roof space) where use is more restricted:

A handful of additional orderly persons soliciting signatures and distributing bandbills in connection therewith.
under re:lSonable regulations adopted by defendant to assure that these activities do not interfere with normal
business operations...would not markedly dilute defendant's property rights. 1l1. at 78.

This situation differs completely from the position of property owners subject to the Proposed Regulation in thJt
the owner's opening of the property to the tenant does not extend an invitation to use the private property of the owne:-.
such as the roof. which is specifically excluded from the demised premises. The notion of implied consent to use t.':~

property which the Court relies on so heavily in PruneYard is not applicable here where the owners are C:1t'Cful to delineate
the boundaries of the demised property to exclude areas such as the roof and exterior walls.

In particular. the PnmeYard Court was careful to distinguish 00 the Penn Central three-factor grounds the facts a::':
state constitutional right in ProneYard from the findings of unconstitutional takings despite claims of First Amendme:':t
protections in Llovd Cpaz. v o Tanner. 407 U.S. 551. 569. (1972) (finding against First Amendment claims ch~lIeng:ng

privately owned shopping center's restriction against the distribution of handbills). and Hudgens v. NI..RB. 424 U.S. SCi.
517-21 (1976) (finding against FU"St Amendment claims challenging privately owned shopping center's restriction against
pickets). PDIneYard. 447 U.S. at S0-8l.

G. INCREASED EMPHASIS By COURTS AND LEGISLATURES UPON IHE PRO·
TECTION OF PROPERTY RIGHTS. As explained above. the general movement of the Court is to protect priva~e

property under the Taking Oause. 16

Along the same lines is Executive Order 12630 of March 15. 1988, "Govemmental Actions and Interference wii...'
Constitutionally Protected Property Rights." Referring to Court decisions. it states that in reafrinning the fundamentai

16 This trend b:s been W1derlined by many expens on c:onstitutio~ 1:lW, inc:llldinl Chief 1udae 0:I.kes of the Second Cin:uic Court of Appc:l!s.
O:lkes. "pmW'1Y Rjfb!$" in COn$!jDnjgn;.! :\na]:al$ Tqdj1v 56 W;sh. L. Rev. 583 (1981).
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protection of private p.ropeny rights th~y have also "reaffirmed that governmental xtions that do not fonnally in~oke the
con~emnation power. Inclu~n.g regulauons. may result in a taking for which just compensation is required." S~tion l(b)
reqU1teS that government decISion-makers should review their actions carefully to prevent unnecessary t31cings.

Section 3 lays down general principles to guide executive departments and agencies. Section 3(b) Qutions th:u
"(a]ctions u~dertaken by ~ovemment officials that result in a physical invasion or OC:CUplUl<:y of private property. :1Rd
regu~auons Imposed on pn~ate property that sUbst.=~ally af~ect its value or use. may constitute a taking of property."
Secu?~ 3(e) w~s that acaons that may have a slgnlfiQllt Impact "on the use or value of private property should be
~u~lzed to a~old ~ndu~ o~ unplanned burdens on the public fisc." Finally, Section 5(b) requires executive agencies to
"ldenafy the takings Implicaaon" of proposed regulatory actions.

In addition. several states have passed different forms of takings impact assessment laws and value diminution laws
imposing compensation requirements when a taking. variously defmed. is imminent.

~ and Hgg;l are judicial inventions for puaing some kind of halt to the denaturalization and disintegration of
the concept of property. JU the Court continues its century-long suuggle to define an acceptable balance between individual
and societal rights. it is apparent at least to the justices of the Court that this constitutional riddle needs more definite
answers. By referring to the common understanding of what property at the core is all about. the settled l1Sage that gives
rise to legally recognized property entitlements. the Court is building up trenchant legal tests for a taking.

This is a re:lCtion to its finding how hard it is to maintain an open-ended balllnl:ing posture; in the Penn Ceo1m!

case. the Court acknowledged difficulty in articulating what constitutes a taking. A =.s rule. whether it be a pennanent
physical occupation or another core stick of the bundle denominated "property." is a bright line that provides a trenchant
legal test for a taking. one thllt ClU1 be understood by a lay person and one that lawyers can utilize in adVising clients. The
cases laying down hard-and-fast rules an: a token~f the limitations on populllr govemment by law.

The Court's trend toward defining the Fifth Amendment to set up of a private sphere of individWlI self·
detennination. securely buffered from politics by law. militates against the adoption of the Proposed Regulation.
Elimination of the private property owner's power of possession. use. and enjoyment of the space l1Sed for antenn;te
installations and removal of the power to control entry by an occupant is not likely to survive judicial (or legislative)
scrutiny.

TI. THE COMMISSION MUST APPLY A NARROW CONSTRUCTION OF THE STATUTORY
PROHIBITION ON CERTAIN PRIVATE RESTRICTIONS. The relevant CllSC law is clellr that. in light of the
substantial Fifth Amendment implications described above in this Declaration. the FCC ml1St narrowly interpret Section
207. The statUtory directive "to prohibit restrictions" and the House Report explanation that Consress intended to preempt
"restrictive covenants or encumbrances: fall far, far shon of a broad swutory mandate to promote variOI1S video signal
delivery businesses through a requirement that owners allow placement of or place antennae at the sole discretion of
occupants on owners' or common private property.

As the D.C. Circuit Court of Appeals held in Bell Atlantjc v, fCC, 24 F 3d 1441. 1445 (D,C. Cir. 1994),
"(w]ithin the bounds of fair interpretation. statUtes will be construed to defeat administrative orders that raise substantial
constitutional questions...11 The court went on to state that when administrative interpretation of a statute would create :l

class of cases with an unconstitutional taking. use of a "narrowing constrUction" prevents ex~utive encroachment on
Congress's exclusive powers to raise ~venue and to appropriate funds. lsi.

A fair interpretation of Section 201 does not require construing the statUtory direction to prohibit certain private
restrictions as going beyond the restrictions covered by the implementing rule the Commission adopted in August 1996.
That rule - addressing Many private covenant. homeowners' association rule or similar restriction property within the
exclusive l1Se or control of the antenna user where the user has a direct or indirect ownership interest in the property" ­
encompasses the full exteftt (and perhaps more) of what the House Report intended as restrictive covenantS or
encumbrances." The Proposed Regulation - whether as a right to installation by occupants. an obligation on owners. :l

right to installation by third parties. or other limit on restrictions in private agreements on such action - would be contrary
to the narrowing constrUction of Section 201 required to avoid an unconstitutional taking.

Moreover. the Commission does not contend in its Euaher Norjce (and cannot reasonably contend) that the
proposed implied taking power is necessary in order to avoid defeating the authorization in and purpose of S~tion 201. ~

17 OOn, Run v Sylliv@ 500 U.s. 173. 190-91 (1991); EdWjH'd 1 QcB;nplg Cgm Y Flgrida Qul[CgiW IQdCS Cgupsj! 485 U,S, 568. 575·7S
(\988).
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Bell AtljlDris. 24 F.3d 1446. While the Commission asks whether tl further requirement on Itlndlords is OlUthOrized under
Section 207, the §1.4000 rule does noc depend on restrictions on owners' or common priVate property.

. The cons~tu~on.l demand for a nmowing ~onstrUction of Section 20? apinst the Proposed Reguliltion is
partIcularly suong In light of the conuasc between Secuon 207 and three other sec:uons of the TelecommuniCiltions Act of
1996. These other sections cleuiy and specifiCilJly authorize il physiCilJ occupation of certilin other entities. In contrast.
proponents of the Proposed Regulation can only argue that the physiCilI Lakins for video reception equipment should be
promulg~ pursuant to a purported implied broad mandate and genel":l1 policy from Section 207.

1. Section 224 (0 (1) states that a "utility shall provide il c:1ble television system or :1IIy lelecommuniCillions
carrier with nondiscriminatory access to any pole. duet. conduct. or risbt-of-wilY owned or controlled by it." Sections 224
(d) - (e) address compensation. and Section 224 (0 (2) addrasces insufficient capacity, wety, reliilbility md genel":l1ly
applicable engineering purposes.

Reflecting the huge complexities that would be involved in implementing the Proposed Reguliltion for landlords.
the Commission in its August 8, 1996 interCOnnection order (c:c Docket No. 96-98) concluded that ''the t=Sonableness of
particular conditions for access imposed by a utility should be resolved on a case-specific basis." (P:u-. 1143) In particular,
the Commission rejected the request by WinStar Communications to interpret this right of access to include roofs and riser
conduit; the Commission recognized that "an overly broad interpretation of ['pole, duet, conduit, or risbc-of-way']~
impact the ownen and managea of small building by requiring additignal resources rg effectively control and monirgt such
rights-of-wav located on thejr properties."18

2. Section 251 (b) (4) requires local exchange carriers to "afford access to the poles, ducts, conduits. and rights-
of-way of such camer to competinl providers of telecommunications services ac rates. terms. and conditions that are
consistent with Section 224". •

3. Section 251 (c) (6) requires incumbent local exchange carriers to provide "physical coll~on of equipment
necessary for intertonnection or access to unbundled network elements :n the premises of the loa1 exchange carrier." 'Ibis
section also specifics "rates. terms and conditions that are just, reasonable. and nondi.sc:riminarory, .. and addresses space and
other technical limitations,

When Congress intended a taking with compensation in these other circumstances. it clearly and specifically
indic::tted lhat intention in the Telecommunic::ttions Act of 1996. Nothing in Section 207 addresses a t::tIeing or
compens::ttion for placement of :1IItenn::te on owners' or common private property, and no such requirement can be implied.

18 ~. 1185 (emplwis :added) & ft. 2895: WinSc:ar CommWlie:uiolU Petition for O;rifi=ioa or Re=nsidcr:uioa ~ 4-5 (Sept. 30. 1996).
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APP~'lDlXC

Excerpts (without attachments) from the March 28, 1997
COMMENTS FROM THE RESALE ESTATE INDUSTRY

FILED WITH THE
FEDERAL COMMUNICATIONS COMMISSION

IN CS DOCKET NO. 95-184, MM DOCKET NO. 91.160,
IBDOCKET NO. 95-59, AND CS DOCKET NO. 96-83

On Behalt Of
BUILDING OWNERS AND MANAGERS ASSOCIATION, INTERNATIONAL

INSTITUTE OF REAL ESTATE MANAGEMENT
INTERNATIONAL COUNCIL or SHOPPING CENTERS

NATIONAL APARTMENT ASSOCIATION
NATIONAL ASSOCIATION OF REAL ESTATE INVESTMENT TRUSTS

NAnONAL MULn HOUSING COUNCIL
NATIONAL REALTY COMMITTEE

• • •
II. COMMISSION-MANDATED ACCESS TO PRIVATE PROPERTY VIOLATES THE

OWNER'S FIFTH AMENDMENT RIGHTS. Any attempt by the CommissioD to compel the owners of multi­
unit buildins to allow access to. and occupation of. their buildings by third-party telecommunications providers and their
facilities would violaze the owners' rights under the Fifth Amendment. InvOlUDW'y emplacement of wires would be
..taking" within the meaning of the Fifth Amend~ent subject to the requirement for compensation.2

For the Commission to mandate ~cess for telecommunications providers' cables in and on private buildirlgs would
be just as unconstitutional as the New York statute that the Supreme Court held to be unconstitutional because it permitted
TelePrompTer to run its coaxial cables in and on Mrs. Loretto's apartment buildinS in New York City. sa Loretto v
TelePrompTer Manhattan CAry Corp, 458 U.S. 419 (1982).

A. Commission-mandated Wirinl of Printe Buildinls Would be an Impermissible
"Permanent Physical OccupatioD." The physical requirement that a landlord pennit a third party to occupy space on
the landlord's premises and to attach wires to the building plainly crosses that clear, briSht line between permissible
regulation and impermissible takings.

Where the "character of the governmental action... Supreme Court has said. "is a pef"l1'llZMllt physical occupation of
property, our cases uniformly have found a taking to the extent of the occupation. without regard to whether the action
achieves an important public benefit or has only minimal economic impact on the owner." Loretto, mm. at 434-35
(emphasis supplied). citing Penn Central Iranspoqatjon co, v. New Yorls Cjtv, 438 U.S. 104, 124 (1978).3

.
B. Forced Carrier Access Satisfies the Legal Test Cor an Unconstitutioaal Taking. No de

minimis test validates physical takings. The size of the affected area is Constitutionally irrelevant. In Loretto SUP", at
436-37. the Court reaffumed that the ..the rights of private property cannot be made to depend on the size of the are~

permanently occupied." ~ at 436-37.

The access contemplated by the Commission notice is legally indistinguishable from the method or use of
intrUsion in Loretto. where the Court found a "pennanent physical occupation" of the property where the installation
involved a direct physical attachment of plates. boxes. wires, bolts and screws to the building, completely occupying space
immediately above and upon the roof and along the buildings' exterior wall. ~. at 438.

Lgretto settles the issue that government·mandated access to a private property by third parties for the installation
of telecommunication wires and hardware constitutes a taking, regardless of the asserted public interest. the size of the

2

3

~ tile Court said ill sawa:; dt: Am"Mp v. wcjnbrmr 240 U.s. App. D.C. 363. 387 a.95. 145 F2d 1500. 1524 a.9' (19") (al Dacl.~
gn gsh,,! mund! 411 U.S. 1113 (1915). ""tbc fuIIdamcnQllim question of COlIStinuionaJ nlllc to em c::IMOC be CVlIded by otreriq 'jua
c:ompcnsal:ion' .-
111 pmn C!!ftQ'j!! the SllpmDC CoUft bad observed dw dle:e WlII 110 ·set fonnul;." fot detcnDiaiAC whahcr:lll economic tUciDc Md occutmJ ~d
l.Iw dlc Court mllSl CD'" ill ·CSSClltiAily ad boc:. !==II inquirics' lookinC co f.l.c:mrs inc:hzdillC tIIis~ impc:aaci tile c:b¥Icrcr ofche
IOvenlmau =ion. No sudl dccWed inquily is reqaircd wbcre tbcre is a pcrm:.IICIIC physic=! oc:cupaaOG. Id.:zc 426.
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affected area. or the uses of the hardware. In t.utings there is no constitution:ll distinction between st61te regul:ltion (Loretto)
and feder:l1 regulation (FCC proposed rulemaking).

C. ..Just Compensation" ror the Taking Requires Resort to Market Pricing. The tllkings
objection to Commission·mandated llccess to privllte property Cllnnot be avoided by requiring the celecommunic.uions
benefited thereby to make a nomin:1J payment to the owner for :1CCCSS. In~ the New York stlltute ~t issue providcd for
a one·dollar fees payable to the landlord for damage to the property. The Court concluded that the legislature's mignment
of damages equal to one dol13t did not constitute the "just compensation" required by the constitution.

While Loretto does not address the question of whether the invalidity of a taking is avoided by payment from a
third party, other couns have held that t:Lkings to benefit a private telecommuniations provider are subject to heightened
scrutiny.~ Lamjng v Edward Rose AssQCjlltes. 442 Mich. 626, 639, 502 N.W. 2d 638, 645 (1993). AMTRAK's
condemnation and conveyance of the Boston &: Maine's Connecticut River railroad mclcs to the Centr:1l of Vennont
Railroad after payment of compensation wu narrowly upheld on the cechnic:1Jity thal the condemn:ltion wu under the
adjudicatory oversight of the Interstate Commerce Commission. WI R R Pj1$!enget Corn v Boston & Mi1jne. S03 U.S.
407, 112 S.CL at 1403-04 (1992). That degree of governmental involvement is not contemplated here.

The practical point is this, .!i1... that the Commission cannot prescribe a nominal amount as compensation for
access - the affected property owner is constitutionally entitled to compensation measured against fair market values. ~
U.S. v, Commoditjes Tradjng Corp. 339 U.S. 121, 126 (1950) (current market value): Bell Atlantic. SlUD. at 337 n.3. 24
F.3d at 1445 n.3. Is ascertainment of the disputed market values of differing impingement's on large numbers of highly
diverse commercial and residenrial properties something that either the Commission or the courts are ready to handle?

III.· CONGRESS DID NOT GIVE THEfCOMMISSION POWER TO COMPENSATE OWNERS FOR
TELECOMMUNICATIONS CABLE EMPLACED ON THEIR PROPERTY WITHOUT THEIR
CONSENT.

A. Congress Did Not Give the Commission the Power ot Eminent Domain. As the D.C.
Circuit made cle:1f in Bell Atlantic, 1WZ!L the Congress did not confer the power of eminent domain on either the

Commission or its regulatees. Indeed, even in the fonner POSt Roads Act.4 Congress itself made no attempt to confer such
authority on telecommunications providers. In City of Sf. louis v Western Un Tel, CQ, 148 U.S. 92. 13 S.Ct. at 488­
89 (1893), the Court made it perfectly cle:1f that even Congressional authorization of carriers' use of pUblic rights-of.way
did not carry with it the power to take non· federal propercy without compensation. See Western Un. Tel, Co. v.
Pennsvlvania R.R" 19S U.S. 540 (1904), citing Western Un. Tel Co. v. Ann Arbor Rv., 178 U.S. 239 (1900).

\\!here a t:1king of real property for public uses is involved. the usual procedure is for the Department of Iustice to
initiate judicial proceedings at the request of the agency pursuant to 40 U.S.C. § 257 or § 258a in a U.S. disuict COurt
under 28 U.S.C. § 1358. Commenters have found no other section of the U.S. Code that would authorize the Commission
to deviate from the prescribed procedure.

B. Congress Did Not Give the Commission Implied Authority to Expose the
Government to Fiscal Liability in the Court ot Federal Claims. The Commission's lack of explicit
staNtOry authority to take priVate property cannot be rectified by a reliance on implied authority. The courts have long
interpreted statutes narrowly so as to prohibit federal officers and personnel from exposing the Federal government under the
Tucker Act. 28 U.S C. § 1491(a), to flSal liability not contemplated or authorized by Congress. Since the Constitution.
Art. 1. §§ 8 and 9, assigns to Congress the exclusive control over i1ppropriations. the courtS have required a cle:1f expression
of intent by Congress to obligate the Government for claims which require :In appropriation of money. such as an award of
just compensation in the instance of a taking on private propercy for public use as required under the Fifth Amendment to
the Constitution.

The D.C. Circuit in Bell Atlantic,~ dec1ared that where 41n 41dministtative application of a staNte constitutes a
talcing for an identifiable cl:1SS of cases, the courtS must construe the staNte to defeat such constitutional claims wherever
possible. The court further made clear th:1t such a narrow construction of the Illws is designed to prevent encroachment on
the exclusive authority of Congress over appropriations. In so doing, the coun rejected the traditional deference accorded to
i1dministrative agency interpretations as required by the Supreme Court in Chevron v. N R DC., 487 U.S. 837 (1984), on
the grounds that such deference would provide the Commission with limitless power to use St61tutory silence or ambiguity
on a particular issue to create unlimited liability for the U. S. Tre:1Sury.

4
1'be Post Row Aa of 1866. ReS. 5263.~ ;u ~ndCl1. formcny cl1ssificd to 47 U.s.c. II 1cum.. w;u rcp=1cd by the Act of July 16.
1947.61SwJZ7. .
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In fact. the legislative ttistory of Section 62 I(a)12) of the 1984 Cable Act. 47 U.S.C. § 54 1(01)(2), allowing cable
operators to usc - upo~ payment of ~efined compensation - compatible utility easements across private property, shows
that Concress had not tntended to Itve the Commission power to mandate ~ccss to multi-unit buildings gener:1l1y. In
1984-the House deleted from B.a. 4103, as reported. the section of the c~le bill that would have direl:tcd the Commission
to promulgate regulations guar:mtccing ~Ie access to multiple·unit residential and commercial buildings ~d trailer paries.

In Media QeneG! Cable pf Faida; v. Sequgyab Condgminium. 991 F.2d 1169 (1993),~ 131 F.Supp. 903
(E.C. Va. 1989), the Fourth Circuit refused to extend Section 62I(a)(2) to the inslilJl:uion of c~ble wires in comp:uible
private e35ements in common are35 of a condominium. Such a consuuction. the court SOlid, joining the Eleventh Circuit's
view eartier in~ BgldinfS· lntm. would make Section 621(a)(2) equivalent to the section of the bill that bec:1me the
1984 Cable Act that Congress deleted. The court went on to agree that, under such facts. Section 621(a)(2) would be
indistinguishable from the New York statute in Lgwm.Ja, at 111S. The Fourth Circuit also recognized Uw it had a duty
to "avoid any interpretation of a federal statUte which raises serious constitutional problems or results in an unconstitutional
construction." kl- at 1174-75.

Other courts have also narrowly conswed Section 621(a)(2) of the Cable ACL In Cable HQlding v GeQnia v
McNeil Real Estlee Fynd. 9S3 F.2d 600 (11th Cit. 1992), reh't', en hanc denied. 988 F.2d 1011 (1992), ceq denied. 506
U.S. 862 (1992), whicb raised the issue of a cable franchisee's right to access privately owned residential rental property, the
Eleventh Circuit Court held that unless Con,ress provided for a taking under the Fifth Amendment "with the clearest of
language", the court would not construe the statute in a manner which raised such constitutional issues. Where the
language of Section 621(a)(2) regarding usc of private easements by cable franchisees was ambiguous. the court consll'Ued it
as requiring access to privately owned easements only in cases where private rental property. owners had generally dedicated
such easements to public usc. The court. citing the IQng-standing canon governing judicial interpretation of statutes so as
to avoid raising constitutional issues. determin~ that such an alternative interpretation would avoid raising the Fifth
Amendment takings issues which were impliCa1ed in this C3Se.

Similarly, in Cable Investments v. Woollev. 867 F.2d 151 (1989), the Third Circuit. in reaching a decision on
issue of whether the Section 621(a)(2) effected a taking, found Congress had considered and rejected a provision that WQuid
have required access to privately owned multi-family buildings or trailer parks for purposes of insealling cable wiring.
thereby effecting a taking for which just compensation would be required. The court held that where Congress specific~ly

considered a mandatory access provision and such provision was deliberately omitted in the final version of the C~ble Act to
avoid a taking. there was no Congressional intent to support takings at private property. 1d. at 156-57. citing 130 Congo
Rec. Hl0444 (daily ed. Oct. 1. 1984) (floor statement of Congo Fields).

In Cemyry SW C~ble IV v, CIIF Assgciates, 33 F.3d 1068 (1994), the Ninth Circuit. following Wgol1e'l,
reversed the trial CQurt's application of Section 621(01)(2), because there W35 no evidence of':lIt express dedication. The court
found that installation Qf cable to individual units constituted a physical invasion under LQrettQ that was not authorized by
the statute. Accord. TCI of Noah Dakota v Shdgck Hgldjng Co, 11 F.3d 812 (8th Cir. 1993).

The kind of forced building access contemplated here would largely replie:ate the provisions for forced building
access in S.1822 in the 103d Congress for forced building access. which died on the floor of the Senate in the fall of 199·~

Such provisions would not have been nccded iIthe Commission a..I.re:u:1y had that authority.

Given the lack of any clear intent by Congress to provide for t.:lking: in an area where Congress, as shown in the
legislative histories of the 1984, 1992. and 1996 Acts. has bee:'! sensitive to such issues, courts are unlikely to uphold :.":::
authority of the Commission to promulgate any rules on inside wiring that will effect a taking of private propertY, thereby
subjecting the Government to liability for JUSt compensation. .

The general rule on implied takings is similarly given full effect in Exec. Order 12630. S U.S.C. § 601n (19S3}.
EXecutive Order 12630 ("'jovemmenw Actions and Interferenc:e wirb Constitutionally Protected Property Rigbcs'1 requires
executive department agencies to review all federal proposed rulemakings. final rulemakings, legislative proposals. 3r.d
policy statements thaL if implemented. could effect a lilJcing under the Fifth Amendment. in order to protect the U,S.
Treasury against unnecessary claims for just compensation. "Guidelines (or the Evaluation of Risk and Avoidance of
Unanticipated Takings." published by the Attorney Gene~l in June 1988 to implement such Executive Order. requires
subject federaJ agencies to conduct a predecisional T6l1cings Impact Analysis (11A). The TIA. in part. requires boLh ;l..,

assessment of wheLher the rule or policy in question would effect a taking ~d also an analysis of alternative policies or
rules Lhat would be less intrusive on the rights of private property owners. See lfenernJly CIT Group v US. 24 CI. Ct.
540,543 (1991).
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Section V of the Attorney Gener:l1's guidelines contains an analysis of "the gener:l1 principles and :usessment
factors which infonn considerations of whether a takings impliclltion exists".~. :n 11. The guidelines W:lm that "3$ :1

g~neral rul~ where ~ physical ~:upancy ex~~ no balllncing of the economic impact on the owner llnd the public benefit
Will occur In the Weing analysIS. ld. at 13. Clung Lorettg in App. at 6.

C. Any Commission Attempt to Condemn Private Property Would be Unlawful under
the Anti-Deficiency Act. Even if the Commission had congressionaJ authorization to effect a taking in this instllnce.
any such taing would be unlawful under the Anti-Deficiency Act because Conpoess has not appropriated funds to
compensate property owners. The Anti-Deficiency Act. :u codified in pan at 31 U.S.c. § 1341. provides that no officer or
employee of the United Swes Government may

.
(A) make or authorize an expenditure or obligation exceeding an amount available in appropriation or fund
for the expenditure or obligation; or

(B) involve [the} government in a contraet or obligation for the payment of money before lln appropriation is
made unless authorized by law.

Id. A copy of that section is printed full as Attachment 1 hereto.

The purpose of the Anti-Deficiency Act is to keep all governmental disbursemenes and obligations for expenditures
within the Iimies of amounes appropriated by Congress. Since the Act applies to "any officer or employee of the United
States Government." it applies to all branches of the federal government. legislative and judiciaJ. as well as executive. ~
2701'. Att'y Gen. 584.587 (1909) (applying the Act to the Government Printing Office). The Compcroller General of the
United States has interpreted the term "obligations" broadly and has opined that actions under the Anti-Deficiency Act
include not just recorded obligations but also "Qd1er actions which give rise to Government liability and will ultimately
require expenditure of appropriated funds:' 55 Compo Gen. 812. 824 (1975). The Comptroller General has set forth as
examples of such other actions those which "result in Governmental liability undet' clear line of judiciaJ precedent. such as
through c:laims proceedings.

Furthermore. the Compcroller General has said that violation of the Act does not depend on an official's wrongful
intent or lack of good faith since such a requirement would in effect make the Act null and void. The extent to which there
are factors beyond an agency's control in creating obligations which exceed ies appropriations level is considered by the
Comptroller Gener:1l in determining violations of the Act. The greater the concrollhat the agency possesses with respect to
such obligation. the greater the risk of violating the Act.

The courts have relied on potential violations of the Anti-Deficiency Act in narrowly construing actions by
executive officers that might otherwise have exposed the government to unlimited liability. Only weeks ago. the Supreme
Court affirmed the Comptroller General's interpre~tion that the Anti-Deficiency Act is violated where a government agency
enters into indemnity contracts. either express or implied in fact. which expose the Government to unlimited liability. In
Htrcules v US,. 64'U.S.L.W. 4117,4120 de n.9 (1996). the Court rejected the government contractor's argument of an
implied-in-fact indemnity contract. in part on the grounds that the Anti-Deficiency Act bars any government official from
entering into contracts for which no appropriations have been made (as in the case at issue) or for which payment exceeds
existing appropriations. The Court also reiterued that conaacts for such open-ended liability have been repeatedly rejected
by the Comptroller General.

Certainly. a rulemaJcing which exposes the Government to the inevitable filing of claims founded in the Fifth
Amendment subjects the Government to the kind of open-ended liability that has been rejected by the Comptroller General
and the courtS as a violation of the Anti-Deficiency Act and subject to precautionary procedures under Executive Order
12630.

IV. AS A MATTER OF POLICY, THE COMMISSION SHOULD NOT ATTEMPT TO
REGULATE ACCESS TO PRIVATE PROPERTY. There are sound and persuasive reasons why the
Commission should not attempt to regulate access to private property. even if it had jurisdiction to do so. First. there is a
thriving. competitive market for real estate in this country, which is fully capable of meeting. and is responsive to. tte
needs of building oc:cupanes. Second. Commission regulation would interfere with the on-the-spot management needed to
effectively address safety and security concerns. assure compliance with building and electrical codes. coordinate the needs of
different tenants and service providers. and in general oversee the efficient day-to-day operations of hundreds of thousands of
buildings.

A~ Commission Intervention is not needed because the market is already prOviding building
occupants with the services they need. Owners. managers. and investors in the nation's commercial and
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resi~ntiaj buildings already are (eeling the reverbe~ons of the tel~ommllnic~ons revolution. Owners are constantly
reminded by market deman~ (~ well. as a barrage of Industry educ::1uonal ml1tenals) thllt the (.ulure to grant access to the
most-advanced telecommunlcwons will COSl them del1riy in lost tenantS and lose opponunities.

1. Telcsornmunjgtigna ;5 I EastRr ;n Building M;arketjlbility. By way of background, businesses
typically loc:ue their offices in ~uildinlS: and be=use many businesses depend on llCCesS to cutting-edge communications
technology. re:U awe necessanly funcuons as a part of the on- and off-r:unp used by business to nvel the informlltion
highway: Since. t~nology is c0ns.aanuy changing and. with i1..building USCfS' (i.e•• our tentmtS') dem;nd for new products
~~t<:c:s. bwldings mu:st be equ.ap~ EO llCCOmm~ today s -: iU!d ~morrow's - ~cum tr:llfic. The decisions th:u any
bwldlng owner (commercl~ or resldenull.l) makes regarding the budding Infr.w:rucwre are m:ule within the context of what
will make the celli estate marketable to the best possible tenants. those Wt Pl1Y market rents :lnd St:lY (or predictable
sustained terms.

In the regulated monopoly-conuolled markets of the not-too-distllnt past the economics and mllnagement of
telecommunications services in the real estate context were simple. if unexciting. Risks to building owners were limited
but so were opportunities to make investments in telecommunic:uions infrastrUcture that could yield competitive
advantages. When tenants needed telephone installation or mainreaanc:e services. the Bell companies took care of it. The
provision of cl1ble television services was similarly straight-forward and predictable. These monopoly providers were
common c:uriers with social responsibilities fac~red into their r:ues. In retum for providing universal service and other
societal benefits. the rules of the market place did noe apply to our dealinp with their representatives. In fairness. many of
the risks of a competitive environment were also lacking. For example. when wire rn:lDagement and ownership were in the
hands of one provider there was little reason for building owners to be concemed about issues of access, security. and
control - issues with considerable liability consequences to owners of real property. The telephone company was a benign
and complementary part of the building infrastructure. Everything in the phone closet belonged to them and was essentially
their responsibility. . '

As the Commission is well aware. this pictUre has changed r:ldi=1ly. Consequcady. the market is now genmting
its own ground rules in response to a new breed of competitive telecommunications proViders. These providers are not
weighted down by the responsibilities imposed on monopoly c:uriers. nor do they provide one-stop shopping for building
owners seeking services (and wire management) for their buildings. The efforts of competitive access providers (CAPS) to
reach untapped (but extremely lucrative markets) for telecommunications services has imposed new risks but also new
opportunities for building owners. An owner's f:!ilure to work within the new rules of the marketplace results not in
monetary fines or Sllnctions but in the far graver prospect of losing market share in a highly competitive industry.

Three or four yem ago. mllny owners had no experience whatsoever with these "CAPS." By today, however. it is
not uncommon for commercial office building owners in m:ljor metropolitan marketS to find themselves facing some
variation of the following scenario:

The owner of an office building is contacted during the s:une week by representatives from four different
telecommunications service providers with news that each h:1S just reached l1R agreement to provide telecom
services (telephony. cable and wireless) to major ("anchor") tenants throughout the building. The building owner
is advised that installation of the new systems on eleven floors must begin within the next few days and wi.l1
require access to a varieey of "common areas" throughout the building. including already crowded riser space.

~ Though the building owner has received short notice of the work order - and. in fact. only now learned of the contracts
) between the (our service providers and building tenants - the real estate owner fails to comply with these requests (and to

sustain much of the llSSOCiated costs and liabilities associated with such building :lccess) at his or her own economic peril.

'oVhile an initial reaction to this kind of scenario may be nostalgia for the days of monopoly providers. building
owners are recognizing opportUnities in the face of these new risks and challenges. In reaction to (or in preparation for)
situations like these. building owners have felt considerable pressure to manage their building's infrasirucwre to allow for
maximum access to their buildings while. at the same time. retaining traditional control over the terms of erUfY and u.se of
their real estate asset.

From the perspective of the building indusuy. these new telecom service providers are a "new" form of tenant
service only in the sense that they are different in kind from monopoly providers of the past. In fundamental respects they
are comparable to other service companies seeking access to the tenant/customer base in which the owner has invested
thousands. if not millions. of dollars. 5 Like other merchants in a building complex, telecom companies seek access to

AtUl:hed~ Aet=Ilmelu 2~ selccud c:twu U==l)ceC from tileFc~ S. 1996. wuc of Los;! Cgmpetitjp" R-:nrx These c:t=ns illllStr.!Ce tile
tr=mcndOllS asowtll in tIlis 4cployl1llmt of fiber opac: =Ie by c:ompeauve ¥;as providcn in tile l~ two-au. y=n. Of p;ruc:ulu intcrat in tile
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markets within the building for a profit-driven entefl'rise. If the building is not or C:Ulnot be made a profit center for the
telecom company. they will bring their services elsewhere. As in the c:uc with such diverse services u restaurants.
rewlers. or even laundry services. they are attr.u:ted to a panicular building only when there is a siuble. essentially captive
customer b:uc. These merchants recognize that but for the landowners marketing :lDd management success. this potential
customer base would nOt h:1ve collected in large (and profitable) numbers in that building. Indeed. they might have sought
office or residentia.l space in a different urban center. The service providers - including telecom providers - as the witting
benefici:lries of the owner's core business skills. including his or her ability to provide secure. wen-managed office. retail or
residenti:ll space.

2. OwneD act on market demand Cor gptimum jlCSqs. Building owners are well aware of this market
dynamic and they welcome the opportunities it presents. Indeed. owners and managers of America's rea.I estate incr=singly
are focused on improving wire management within buildings and targeting invesunents in what is sometimes C<1lled "smart
building" technology. The hilhlY competitive office market demands no less of owners. who by nature ~ inclined to
satisfy their tenants by providing ample access to the expansive amlY of telecommunications products and services needed to
facilitate information flows. In acknowledgment of this invesanent prerequisite, a number of rca.I estate owners have even
devise systems on a building-specific basis that provide cabling (copper or fibet optic) that is accessible to any and all
telecommunications providers: this approach is one of the most cost-effective means of ensuring that tenants have the
widest possible access to the ever-proliferating number of service providers.

For example. the thirty-one-story. 4OO.000-square-foot office building locatec1" Broad Street in lower Manh:lctan
used to be :l "hollow headstone for the Eighties ("If you wire it. will they come?j Metropolis. October 1995 p. 35). It
was vaC:lnt for more than five years following the bankruptcy of its anchor tenant in the late 19805. New York City'S
moribund downtown real estate market left little hope that the building could ever return to life again. ("Real Estate" The
New York TImes. Wednesday. Ianuary 10. 1996). That was before it was retrofiued by its owner (at a cost of more th:ln
fifteen million dollars) with fiber optic and high-lpeed copper wire as weU as ISDN. T-I. and fractional T-llines to en:lble
Internet. LAN and WAN collectively: voice. video and data tr:1DSmissions: and satellite :lCcessibility. The building owner
suggests th:lt prospective tenants need only "plug in.H and this message has been letting the attention of potential ten:lftts
as far away as the West Coast (.....high tech building a plug for downtown pl:ln" Crain's New York Business. October 16­
22. 1995).

Dubbing the building the New York Information T~hnology Center (ITO. the owner has highlighted a trend in
technology investments by building owners aimed at attracting up and coming high tech companies. It is. in fact. part of a
larger pl:ln by the city to promote the lower Manhattan financial district as silicon alley." (--rrendlines: Smart Buildings."
QQ.. January 1996). Copies of articles demonstrating the high level of interest in this new breed of office building are
attached hereto. Perhaps the most persuasive argument. that these kinds of investments will pay dividends. is the success
the rrc's owner has had in renting space. According to the owner's Chief Operating Officer. six months eulier ~you

couldn't give this building away" ("Silicon Alley- puts NYC atop cyber world". Boston Clobe. page 1). By January it W:lS

a "deal a week.~ and the owner expects the building to be fully leased by the end of the summer of 1996, (The New York
Times. supra).

Building owners are developing showcase buildings or the high-end commercial marlcet that will not only afford.
tenants access to the latest telecommunications technologies. but do so in an efficient. integrated manner. Other
technologies that are being built into such buildings are videoconferencing facilities. speech recognition devices to enhance
security. and software and electronics that allow tenants to reduce their costs through more efficient use of electrical and
HVAC systems.

Of course. many other building owners prefer not to get into the business of owning or operating
telecommunic:ltions facilities. But this does not mean they ignore the occupants' needs. The simple facts are that
commercial tenantS have considerable leverage when negotiating lease terms and that no commercial building owner will
refuse a technically and financially feasible request from a ten:lnt that conforms to the owner's business plan for the
property. Even during the lease term. it is important for building owners and managers to keep th~ir customers satisfied.
Happy tenants.are more likely to renew their leases and less likely to break them - and building opemors have a strong
incentive to r=duce the administrative costs ~d disruption that acc:ompany high turnover races.

Access to efficient telephone and cable systems is no less important to occupants of multi-unit residenti:1l
buildings. Residents of coops. apartments buildings and condominiums not only demand these services for home
entertainment: they demand these services as part of the trend toward telecommuting. Meeting these tenants needs is also a
maner of financial survival for building owners and managers. Aaacmnent 4 is a segment of a report funded by NMHC and

last e!l:ux. "'Neh shows tl= bcrwal:I 1994 ane 199' Telepon Communic=nons OtOlIP inc:r=sed dlc aumber of bllileinp iI scrva from 1.2:! to
3.100. an inc=sc of 25O'ift in only one y=r. C1=r1y. bllilc1illC oper.ucn~ not SQl1c1il1C ill tIIc way of c:ompcation ia telecommllnic=ions.
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NAA entitled "The Future of the Apanment Industry." This recent repon notes the many changes that infonnation
technology is brinling to the aparunent indusuy. For ex:unple. the report notes that some buildings already use c~ble
teievision to allow residents to see who is buzzing thern at the front door of the building. Buildings also offer internal
medical or emergency alert lines so the f'ront desk can wke immediate ;ction. The report also discusses the inc:r=se in the
number of Americans who work at home and the implic:uions this has for a~ent owners. Ever I~er numbers of
apartment residents are o~ng fax machines and personal computers. requiring ~itional telecommunic:uions capacity.
even if they are not running businesses out of their aparanents.

In sum. the indusuy is aware of the importance of telecommunic:uions in the home and the office. and is alre:u1y
acting to address it Out of its own selC·interesL There is no evidence that man~ting access or reculating the service
packages provided by owners and openuors of r=1 property is necessary.

B. COllUDissioD Relulatioa is uadesirable because' it would iaterfere with erteclive oa.tbe.
spot maaacement. Not only is government intervention unnecessary. since propcny owners are :l1ready taking steps [0

ensure that telecommuniations service providers can serve their tenants and residents. but it is undesir:1ble. Such
intervention could have the unuu.neled effect of interfering with effective. on.me·spot property managemenL Building
owners and managers have a great many responsibilities that can only be met if their rights are preserved. including co.
compliance with safety codes; ensuring the security of tenants. residents and visitors: coordination :unong tenants and
services providers; and managing limited physid&1 space. Needless regulation will not only h:um our members interests but
those of tenants. residents. and the pubUc at 1:IrJe. '

1. Safety considerations; Code cgmpliance. Buildin, owners are the front·line in the enforcement of
fire and safety codes. but they <:annot ensure compliance with code requirements if they cannot control who does what work
in their buildings. or when and where they do it. For the Commission to limit their conEroI would unfairly inc:re:1Se the
industry's exposure to liability and would advqly affect public safety.

For example. building and rlte codes require that ceruin elements of a building. including walls. floors. and shafts.
provide specified levels of fire resistance based on a' variety of factors. including type of construc.tion. occupancy
classification. and building height and are;. S= Declaration of uwrence O. Perry. AlA. Attaehment S hereto. In ~ition.

areas of gre:lter hazard (such as storage rooms) and critic:1l portions of the egress system (such as exit access corridors and
exit stairway") must meet higher rlre resistance standards than other portions of a building. The required level of fire­
resistance typid&1ly ranges between twenty minutes and four hours. depending on the specific application. These "fire
resistance assemblies" must be tested and shown to be capable of resisting the passage of floor and smoke for the specified
time.

, Over the past ten years. penetrations of rue-resistance assemblies have been a matter of great concern. as such
breaches have been shown to be a frequent contributor to the spreading of smoke and rue during incidents. The problem
arises because fire-resistance assemblies are routinely penetrated by a wide variety of materials. such as pipes. conduits.
cables. wires. and ducts. An entire indusuy has been built around the wide variety of approaches that must be used [0

maintain the required rating at a penetration. It is not a simple issue of just filling up the hole - the level of fire resistance
required. the type of materi:1ls of which the assembly is constrUcted, the specific size and type of material penetr3ting the
assembly, and the size of the space between the penetrating item and the assembly are all factors in determining the
appropriate rue-stopping method.

Mandating access to buildings. without adequate supervision and control by a building's owner or manager. would
allow people unfamiliar with a building the opportUnity to signific:mtly compromise the integrity of fire-resistance-rated
assemblies. Telecommunications service personnel are not trained to recognize the imponance of such elements in a
building's consuuction. much less to accurately assess the types of assemblies they are penetrating or assuming any
responsibility as to code compliance. Thus. while perfectly competent [0 drill holes and run wire. they would be unable to
determine the appropriate hourly rating of a panicul:ar wall. floor or shaft. and would not know how to properly fill any
resulting holes or recognize those ar=s that they should no~ penetrate at all.

In fact. it is unUkely that a person punching holes and pulling cables would even consider pacehing the holes after
they pulled their cables through. Many of these penetrations are made above suspended ceilings or in equipment rooms
where there is little or no aesthetic concern.

Maintaining the integrity of fire-resistane:e·rated assemblies is already a challenge for building managers bec3use of
the large number of people and different types of service providers that may be working a building. Nevenheless. currently
a building operacor can restrict access to qualified companies and can seek recourse. by withholding payment or denying
future access. if the work is not done correctly. If building operators were forced to allow unlimited access to altemative
service providers. or were prohibited from restricting such access. the level of building fire safety could be signific~ntly
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jeopardized. It is essential that building owners :1nd m:1nagers be :1ble to continue to ensure in the future th:1t those
personnel performing work ina building do so in :l ml1nner wt docs not compromise other essential systems. including fire
pro~tion (e:nures: this has not been a generic problem in the past. where building owners :lnd ml1nagers have retained
control. We emphasize th:n these ~ not merely theoretic:l1 d.1ngers •• we have received reportS of actual bre:u:hes of
firew:llls from our members. The only W:lY nee safety~ be :lSsured in the future is by :l1lowing building owners :lnd
managers to detennine who is pennitted to perfonn work on their property.

The same 3pplies to 311 other codes with which :I building owner must comply. ~ " .• Article 800
(Communic:1tions Circuits) of the National Fire Protection Associ~on's National Electrical Code (1993 ed.). specifying
insul:1ting chamcteristics. firestopping ins~lation.grounding cle:u":lllces. proximity to other c::bles. l1nd conduit :lnd duct fill
ratios. Technicians of any single telecommunications service do not have all the responsibilities of :l building owner :lnd
caMot be expected to meet those responsibiUties. Yet the building owner is ultimately responsible for:lllY code violations.
Commission regulation in this area could thus have severe unintended consequences for the public safety.

While the Commission presendy re =lWres telephone companies to comply with 1cc:a1 building :lIld electrical codes.= Section 68.215(d) (4) of the rules. 47 C.F.R. § 68.215(d)(4). it could not practic:ally enforce the codes. particularly
where competing providers would have unresaie:ted access to common space.

2. Occupant sesurity. Building operators are also concerned about the security of their buildings and their
tenants and residents. and in certain circumstances may be found legally liable for failing to pro~t people in their
buildings. Telecommunications service providers. however. have no such obligations. Service technicians may violate
security policies by leaving doors open or admitting unauthorized visitors; they may even commit illegal or dangerous acts
themselves. Of course. these possibilities exist today. but at least building operators have the right to take whatever steps
they consider warranted. The commenting associations' concern is that in requiring building operators to allow any service
provider physical access to a building. the C~mission may specifically grant - or be interpreted as granting - an
uncontrolled right of access by service persoMel.

It is simply impracticable for the Commission to develop :lily set of rules that will :1dequaLefy address all the
different situations that uise every day in hundreds oC thousands oC buildings across the country. Consequently, any
maintenance and instmlation activities must be conducted within th: rules established by a building's manager, and the
manager must have the ability to supervise those :lCtivities. Given the public's justifiable concerns about personal safety.
building operators simply cannot :lllow service personnel to go anywhere they please without the oper:uor's knowledge. 31ld
the Commission should respect that authority.

3. Effective sOMdjniltjon of occupant" nud" A building owner must have concrol over the spac:
occupied by telephone lines and facilities. especially in :l multi-occup:lnt building, because only the landlord C3D coordinate
the conflicting needs of multiple tenants or residents and multiple service providers. Although this has tr:1ditionally been
mo~ of an issue for commercial properties. such coordination m:lY become increasingly important in the residential area as
well. Large-scale changes in society - everything from incre:ued telecommuting to implementation of the new
telecommunications law :lre le:lding to a prolifer:nion of services. service providers. and residential telecommunicauor:s
needs. With such changes. the role of the landlord or man:lger and the importance of preserving concrol over riser :lnd
conduit space is likely to grow.

Therefore. the commentiDg associations submit that the best approach to the issues raised in the NPR.\1 is to
allow building owners to retain maximum flexibility over the concrol of inside wiring of :l11 kinds. If a building oper:1tor
chooses to retain complete ownership and control over its property .. including inside wiring - it should have that righe.
Presumably, if this proves to be a good business practice. the m:lrlcet will reward building owners who decide to retx~

control over coordinating such issues.

On the other hand. other building operators may find that their tenants' needs require less h:lnds-on management .Jr.d
concrol by the operator. There may be a market for buildings in which tenants and service providcr3 work these issues out
themselves. If there is. property owners will respond by letting the market grow on its own. simply because it is in the::
interests to serve their tenants as efficiently as possible.

Indeed. it is likely that there is demand for both approaches to managing a building. If so. any Commission action
is likely to distort the market and interfere with the efficient operation of the real estate industry. Thus. to serve ten31lts'
needs most effectively. building owners should be allowed to make their own decisions regarding the most efficient WJy to
coordinate the activities of multiple service providers and ten:ll1ts.

4. Effectjve management of propertv. A building has a finite amount of physical space in which
telecommunications facilities can be installed. Even if that space C:ln be expanded. it cannot be e:cpanded beyond c::t~lln
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limits. and it C:1lt certainly not be expanded without si.nificant expense. Installation and maintenance of such facilities
involves disruptions in the- activities of teaants and residents and damale to the pnysical fabric of a building.
Telecommwti=tions service providers have lia1e incentive to consider such factors bec:luse they will not be responsible for
any ill effedS.

As with the discussion of rue and building codes above. telecommuni=tions service teehnici:1ltS~ also unlikely
to take adequate steps to correct all the damage they may cause in the course of their work. They are paid to provide
telecommUDic::uions service. and as lonl as the tenant has ttw service they are likely to see their job as done. Since they do
not work for the buildinl operator. he has little concrol over their tlCtivities. Itbuildinl m:mapment =anot take n=sonable
seeps in that regard. building openlors and tenants will suffer financial losses and inaased disruption o( their =tivities.

In one instance reported by I member. a cable operuor iDsra1led an outlet II the request of a telWlt but without
notifying building manapment. To do so. the opa2£OC cirilIed a hole ill newly-iDstalled vinyl sidinl and stnUl' die cable
across the frant of the building. Not only was this unsightly (affectin, the marketability of the property). but the hole in
the sidiD. created a sauetura1 defect that allowed ware to coUect bebiDcl the sidin.. The buildiD. owner was ~le to resolve
the maau UDder the terms of its confully-neaotiated apameat with the operator. If the Commission grants operatOrs the
right of access. however. buildinl owners may find that they cannOt rely on such IF=Jnenu any longer.

S. Physical aad electrical baterfeRace hetweea compedna proYiders. AUowing a large number
ofcompeanl providers access to a buildinl raises the concern chat service providers may damqe the facilities of tenants and
of other providers in the course of installation and maintenance. It also poses a silnificant threat to the quality of signals
carried by wiring within the buildins. Competitive pressures may inciuce service providers to ignore sbieldinl and signal
leakage requirements. to the detriment ofother service providers and tenants in the buildinl. or they may accideDrally cut or
abf3de wirin. installed by other service providers or occupancs.

The building operator is the only perso1t with the incentive to protect the interests of all occupants in a building.
Individual occ:upants are only concerned with the quality of their own service. and service providers are only concerned with
the quality of service delivered to their own customers. The Commission =anot possibly police all of these issues
effectively. Consequendy. building operators must re~n a free hand to deal with service providers as they see fit. If one
company consistendy performs sloppy work that adversely affecu others in the building. the buildinl owner should have
the right to prohibit-that company from servin. the builclinl. Otherwise. the buildinS owner will be unable to respond to
occ:upant complaints and will face the threat of lost revenue because of maaers over which it has tittle control.

In short, the associations' members are Cully capable of meeting their obUsations to their tenants and residents. ~
keen competitors in the marketplace. they will continue to make sure they have the services they need. It is unnecessary for
the government to interject itself in this field. and any action by the government is likely to prove counterproductive.

pucte1ecommemo 1.11b

25

120



In the Matter of

Preemption of Local Zoning Regulation
of Satellite Earth Stations

Before the
FEDERAL COMMUNICATIONS CO~SSION

Washington, D.C. 20554

)

} IB Docket No. 95-59
} DA 91-577
} 45-DSS-MISC-93
)

-----------------)

DECLARATION OP STANLEY R. SADDORIS
IN SUPPOR.T OP COMMENTS OP

NATIONAL APARTMENT ASSOCIATION,
BUILDING OWNERS AND MANAGERS ASSOCIATION INTERNATIONAL,

NATION~ REALTY COMMITTEE,
AND INTERNATIONAL COUNCIL OP SHOPPING CENTERS

I, Stanley R. Saddoris, declare as follows:

1. I submit this Declaration in support of the Comments of

the National Apartment Association; the National Building Owners

and Managers Association International; the National Realty

comnittee; and the International Council of Shopping Centers. I

~~ fully competent to testify to the facts set forth herein, and

if called as witness, would testify to them.

2. I am the Senior Vice President, Director of Operations

for General Growth Management, Inc., and I have served in this

capacity since July 1981. General Growth operates lOS shopping
•

centers across the country and is the second largest owner and

operator of shopping centers in the United States. I have a

total of 27 years of experience in the management and operation

of real estate.
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3. In my capacity as head of operations for General

Growth, I have become very familiar with issues related to the

installation and operation of satellite systems in shopping

malls. The access and use of satellite network systems is

important for us, as well as our tenants for several reasons. A

number of the national retail chains that lease space in our

shopping centers use satellite communications extensively to

transmit data to and from their national headquarters, as well as

for financial services. The primary use of satellite

communications is for the reporting of sales and inventory data

on a daily basis. Satel~ite networks are also used to conduct

credit card and check verification by retailers. Some national

retailers use the satellite network for video conferencing to

either conduct meetings or training sessions. The regional and

local tenants in our malls also rely on satellite network systems

for the same purposes, although to a lesser degree. General

Growth also uses the satellite network technology to communicate

with our mall management te~~s to communicate data and

information. General Growth and our tenants have all benefitted

from this technology because it has increased the speed of

co~~unications, and reduced communications expenses, as well as

increased revenues.

4. The use of satellite network communications for the

purposes described above began to grow sharply about three (3)

years ago. More and more of our tenants sought permission to

install antennas and run cable connections throughout the mall.

2
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We were concerned that our roofs would become a field of

satellite dishes and a number of concerns had to be considered.

s. Our primary concern regarding the installation and use

of satellite network systems on our bUildings centers on

management, structural integrity, maintenance, safety, liability,

security and costs. In some cases aesthetics has been an issue,

but with the new technology in satellite dish construction, they

have become smaller and weigh less. We stilt, however, want to

reserve the right as to placement of a satellite dish on our

roofs to prevent a visual distraction. Our biggest concern,

however, is with control~ng the integrity of the building,

management, liability, structural damage, and maintenanc~ costs,

and protecting the safety and personal security of our employees,

our tenants and their employees, and our customers. All of these

concerns require that we control access to our property and the

placement of satellite network equipment

6. The installation of a satellite dish on a shopping

center roof can create serious structural, maintenance and

property damage if not ins~alled correctly. As an example,

penetrating a roof to connect a cable to a satellite dish and a

user's location can lead to leaks and water damage if the

penetrations are not done correctly. Maintenance of the roof is

one of the lar~est single maintenance concerns we have. Large

flat roofs are prone to leak and deteriorate at a faster rate if

not protected by good management techniques and preventive

maintenance. The consequences of causing a leak by ~proper roof

3
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penetration can be a serious issue, as the leaks may not be

immediately detected, and may cause damage to the roofing

material, the building structure, and other property damage. The

responsibility for repairing such damage is the responsibility of

the building owner. We are also concerned about the

proliferation of satellite network equipment on roofs because of

the increase in foot traffic to service and install such

equipment. Roofs are not designed to carry a lot of equipment

requiring penetrations and a lot of foot traffic. Any increase

in these two (2) areas causes an increase in maintenance

problems, and can cut th~ useful life of the roof in half. For

these reasons, we require that all satellite dish and cabling

installation be performed by certified personnel and in the

presence of one of our staff members. We also prohibit the use of

any satellite dish mounting system that requires penetration of

the roof to stabilize the dish. Improperly installed satellite

dishes and accompanying supports, if not done properly, can cause

serious damage to a roof during a wet storm. For this reason, we

have developed installation specifications that must be followed

by any satellite dish installation.

7. We are also concerned about the integrity of our

buildings. We are concerned primarily with contractors for

tenants who drill holes in walls, ceilings, and tha roof to run

the cable connection from their store to the satellite dish.

Local and national fire codes require that certain building

assemblies, including walls and floors, provide specified levels
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of fire resistance based on a variety of factors, including type

of construction, occupancy classification bUilding size, etc.

Breaches of such fire codes have been shown to be a frequent

contributor to smoke and fire spread. Only trained and

knowledgeable people can determine whether the fire code permits

a particular wall to be breached or how a hole should be filled

in a wall that may be breached.

8. Preempting lease restrictions and building codes

regarding antenna installation would raise a number of ma~agement

issues. We maintain strict access to the roofs of our buildings.

Contractors must sign in.before being allowed to gain access to

the roof. Also, unless we are familiar with a particul~r service

contractor, we require them to be accompanied by one of our staff

members while on the roof or in the building. In addition, our

roof entrances are locked at all times. These rules apply to all

contractors wanting to gain entrance to our roof. This could

include heating, ventilating, and air conditioning contractors to

service tenant and mall units, satellite dish - an antenna

service personnel and installers, or electricians servicing or

troubleshooting the electrical system for a tenant or the mall.

Generally speaking, out of our concerns for the safety of our

tenants and our customers and to limit our and our tenants'

liability in cases of an incident, we try to limit the number of

service personnel who have access to our bUilding and to our

building systems and to control and monitor their activities. As

an example, as much as possible, we generally contract with only

5
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one cleaning crew and one HVAC contractor for the common areas

and the nondepartment store tenants. We encourage our tenants to

use those contractors that are on our approved contractor list to

help reduce the number of contractors needing access and

negotiate to include such requirements in our leases with our

tenants. Allowing tenants to install their own antennas at will

makes it much more difficult and costly to limit and control such

access.

9. Out of concern for such issues, we have develop~d a

leasing policy to regulate and limit the number and use of

satellite dishes on our ~ofs. If a tenant can show that it has

special needs or requirements or that its level of use warrants

its own satellite dish, we will allow a tenant to install such

equipment. They must, however, install it based on our approval

of the location and by our specific specifications. We also

require that any roof penetrations be completed by the mall

roofing contractor. To assist us in controlling the number of

satellite dishes on our roofs, we have contracts with two (2)

national service providers, that offer retailers satellite network

communications to facilitate the transmission of data and

services. If a tenant can be serviced through either of the two

(2) national service providers, we ask that they do so. This

reduces additional satellite dishes on the roof and protects the

integrity of our building systems.

10. This process is the same that we use in leasing space

and other rights to our tenants and other service providers,

6
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i.e., negotiations and agreements between parties in a

competitive market regarding the space and services to be

provided and leased and the allocation of the obligations,

limitations, rights, and costs between the parties. Service

providers compete for the right to provide service in our

centers, and like our tenants and other service providers, are

chosen based on the nature, quality and cost of the service

provided and must meet our requirements regarding financial

stability, insurance, etc. Our policies regarding the regulation

and limitation of antennas are a subject of negotiations with our

tenants and are reflected.in our lease agreements with them and

the rules and regulations of the center. Under our standard

policy, tenants are free to chose between the competing

designated providers, and, as beneficiaries of the competition

between them, usually are able to obtain services from thern at an

equal or lower price than they could elsewhere on their own.

Thus, there is competition between service providers at two

levels. First, they compete to become designated providers, and

the~ they compete to sign up and provide services to individual

tenants. Our tenants benefit from the competition in terms of

price and service, while avoiding the disruption and costs that

would occur if the owner did not have the ability to control his

property.

11. Our agreement with satellite service providers is very

similar in terms to our usual retail tenant leases. Our retail

leases provide for a base rent, plus a percentage of tenants'

7
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revenues over a specified break point. We treat satellite dish

space in the same way, by changing a small base rent plus a

percentage of revenue once enough retailers are using the antenna

to cover the satellite provider's basic costs. If we did not

provide satellite service in this way so as to recover the costs

associated with the installation, maintenance, and use of the

antennas, all of our tenants, whether or not they use satellite

services, would have to pay for the additional maintenance and

management costs resulting from the presence of satellite dishes

through their share of the Common Area Maintenance ("CAM")

expenses paid by all ten~ts, based on their gross leasable area

in addition to their monthly rent. In other words, by leasing

antenna space, we reduce the Common Area Maintenance expenses of

all tenants, and allocate expenses arising from the antennas only

to those tenants that use the satellite services. This is

particularly beneficial to small, local, and regional retailers

who do not rely on satellite communications as extensively as

national tenants.

12. I am unaware of any complaints from tenants arising out

of our satellite dish network policies. They understand our

concerns and recognize that we are trying to hold down everyone's

costs and maintain order and security in the center. We make

every effort to assure that the needs of all our tenants are met

and to accommodate tenants who have special needs in terms of

satellite network communications. It is in our economic

8
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interests to accommodate them in any way possible to increase

their sales and their profits.

13. Because of the issues I've raised, I am very concerned

over the prospect of FCC preemption of our leases. Allowing

tenants to set up satellite dishes wherever they want, without

any control or supervision by our personnel, would present

serious safety, maintenance, security, management and cost

allocation problems that would far outweigh any benefit to such

tenant rights.

•
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