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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

IN RE: Ace., by,TeIecommunications ) Special Project No.;' 980000B-SP
Companies to Customers in Multi-Tenant )
Environments )
____________ ) File Date: July 29, 1998

POsmONS OF BELLSOUTH TlLECOMMUNICAnONS, INC.

COMES NOW, BellSouth Telecommunicationa, Inc. (-BelSouth'1 through

counset, in response to the Florida Public seMce Commission's (the

,"Commissionj Notice of Second Staff Wortcsttop, dated July 14. 1998, and

hereby provides its Positions as follows.

POsmONS

I. In g.n.ral, should talecommun'catlona compan'" have dirKt
ac~ to cotom.,. in multl-t8nant .nvlronmenta? P1_ .xplaln.
(Pt.... add,... what need th.... may be for aCCMe and Includ._
dl.cuaalon of broad polley con••d.ratlo"..)

Yes. Telecommunications companies should have ·direct access" to
customers. BeIiSouth proposes that "direct access· be defined as the provisk»n
of a carrier's services to a demarcation point located within the end users
(customer's) prem.... Such direct accea could be attained via:

a) premises wiring that is ownect by the serving carrier. or

b) prem" wiring that is oWned by another party but used by the serving
carrier in lieu of its own wiring in a manner in whictt the carrier retains
fuJI seMce reIPOftsibillty to the end
UMr even though the carrier has chosen to utilize another party's
"'11.

Of particular nota in support of the need for "direct 8CC8I,- is • position
statement listed on the web page of the Building Owners & Managers
Association (BOMA), lnt8mationaJ (_ www.boma.org). In support of ita
position that that carriers should not be free to unilaterally dedare an MPOE
demarcation point poticy, SOMA states that ·Building 0WIWa incur substantial
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difficulty and expense because they lack the knowledge and technical
information n~ary to property handle inside wiring responsibilities." BellSouth
understands BOMA's concerns and agrees that owners' core business is real
estate, not telecommunications. BellSouth's limited experiences with MPOE
demarcation in other states fully supports BOMA's contention that owners do not
appear ready yet to "property handle inside wiring responsibilities."

It is BellSouth's finn belief that end users want and deserve the ability to
hold their chosen carrier fully responsible for total service deliYefY to their
premises. Furthermore. it is BetISouth's understanding that the Florida
Commission's current "premises demarc" rule (25-4.0345,FAC.), and service
indices imposed by the Commission on BetISouth. assume that the carrier has
full service responsibility to the end user. In this respect. BelISouth believes that
this I'1JIe is in the best interests of the general subscriber body. However, these
efforts by the Commission to ensure carrier-specific quality of service will
continue to be effective only if the,carrier has full control over the facilities used
to deliver service. "Direct access" is best achieved when a carrier is able to utilize
its own telecommunications facilities rather than another partyis. In section III,
Other Issues, B. "Access To Wiring And Equipmenf, BeIlSouth explains in detail
the circumstances under which i1 would consider using another party's facilities
and, by doing so, maintain "di~ access" and full responsibility for service
delivery to the end user.

Convel'Sf!ly, BellSouth proposes that the term "indirect access" be used
(at least for purposes of these workshops) to describe the delivery of a carrier's
services to the Minimum Point Of Entry (MPOE) of a property. In an "indirect
access" scenario, extension of service from the MPOE to the end user's
premises is the responsibility of another party; i.e., the property owner, the
owner's designated agent or another carrier. BellSouth's experience has been
that "indirect access" results in disjointed service - and end user confusion,
frustration and dissatisfaction. These undesirable results are due to the lack of
end-to-end responsibility by anyone party. "Indirect access" bifurcates end-to­
end responsibility.

In summary,

a) BetISouth has proposed useful definitions for "direcr and "indirect" access.

b) End users want and deserve "direct access" by their chosen carrier.

c) BelISouth fully supports the Commission's existing rule that requires ILEes to
locate the demarcation point on the end user's premises.

2
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II. What must be considered in detarmining whether
.'ecommunicatlons compani.. should have dll'Kt acc_ to
cuatDme... in multi-tenant environmenta?

Any carrier which is subject to the Commission's Rules should have
"direct access- to customers; "direct access- being defined as proposed in
paragraph I.

A. How should "multl·tllnant environment' be defined? That Ie,
should It inc'ude rea'dentlal, commercial, traM'. call aggregato...,
condominium8, office bUildings, new facilltlM, .xlstlng facilltl..,
shaNd tIInant ..rvieM, other?

"Multi-tenant environmenr should be defined as any environment wherein
end users of telecommunications services lease, or otherwise reside on, property
where access to the end users' premises is controlled by another party.

All of the examples that the Commission cited fit this description, and
should include new and existing properties. Although not noted by the
Commission, single family residential subdivisions, where ownership of the
ingress/egress roads remains privately held rather than deeded to the local
governmental authority also fits the definition proposed by BelISouth.

For purposes of establishing access regulations, it is essential that the
adopted definition of -multi-tenant environment" be as simple and straightforward
as possible and, if at all possible, absent of exceptions that tend to confuse and
weaken any rules that may be ultimately promulgated. BellSouth believes its
proposed definition is concise, comprehensive and applicable.

B. What .'ecommunicatlons s.rvic.. should be included in "direct
acc_", i•••, baaic local service (Section 384.02(2), F.5.), Intamet
acc_, video, data, ...Ulte, other?

The definition of -direct access-, as proposed in paragraph I above,
defines the means and scope of responsibility by which a carrier delivers service
to an end user. Therefore. BeIISouth sees no reason why it would be necessary
to inctude or exclude particular telecommunications services from the definition
of -direct access-,

Thus. relative to permissible services inctuded within the scope of access
rights:

a) AJI services should be inctuded in discussions of -direct" access.

b) Carriers should be free to choose the desired techr1Qk)gies used to deliver

3
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these services.
c) Carriers should be free to provide any services offered for lawful.purposes.

C.ln promoting a competitive market, what, if any, ....trtetlon. to
dlNCt aee_ to customers in multl-tanant environmenta should be
considered? In what in.tane.., if any, would exeluaionary contraeta
be appropriate and why?

Using BeIiSouth's proposed definition of ·direct ace••-. the legislature
and/or the Commission must address the concerns of property owners relative to
the placement of multi-carrier telecommunications facilities on their properties. If
the Commission adopts the stance that a property owner has the authority to
prevent a carrier from placing its facilities on the owner's property, then this
authority is, in effect, a restriction to "direct access·.

Secondly. any rule which .allows property owners to deny a carrier
"indirect" access (Le., no service -not even to a MPOE), would be a restriction to
access.

Relative to the overall question of whether property owners have the
authority to refuse to allow. one'or more telecommunications companies to
provide service to tenants (either by "direcr or "indirecr access), BeilSouth's
primary concern is not with the ultimate resolution of this question relative to
non-Carrier of last Resort ("COlRj carriers. BellSouth believes that in a fully
deregulated environmen~ market forces will ultimately determine those carriers
(and. in fad. those properties) which will be chosen by end users. As a COLR.
however. the ability of a tenant/end user to obtain. and BeliSouth's ability to
provide. services is of great concern to our company and presumably is to
legislators and regulators within the state of Florida.

BeliSouth's position is that property owners should allow tenants to be
served by a COlR, preferably via "direct access· (premises demarc). COLRs.
inclUding BellSouth do not have the freedom to pick and choose those
subscribers or properties which they desires to serve, whereas other carriers
have such an option. Thus, within its franchised service territory BefISouth is
literally the,. resorr for subscribers who are bypassed by other carriers. For
these and other reasons, detailed terms and conditions for service provisio"ing
have been carefully crafted and documented in BeJISouth's filed tariffs which
have been approved by the Commission.

Until such time as BelISouth is no longer obligated to serve all end use,..
in its franchised territory, and until such time as BefISouth is totally freed from
rate regUlation and service indices imposed by the Commission. all sub~bers
should have the right to subscribe to those services which have been designated
by Florida legislation as being in the best interests of the citizens of the state.

4
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Relative to the question of whether exclusionary contracts should be
permitted, BellSouth's position is that carriers should not be prevented from
marketing their services to occupants of multi-tenant properties. BeUSouth
believes that, in the long run, the most desirable properties will be those which
permit tenants to obtain service from any carrier offering service to the property.,
Owners of such properties may tout their non-exclusionary leases and, perhaps,
go a step further and offer their own branded service in concert. or in
competition, with one or more carriers. Preferred carriers who offer the best mix
of price, features and service will succeed by adding value to a property.

D. How should "demarcation point" be defined, I.e., cu.....nt PSC
definition (Rule 25-4.0341, F.A.C.) Of, federal MInimum Point Of Entry
(MPOE)?

Although BeUSouth fully supports the Commission's existing "premises
demarc" rule t the Commission may wish to consider the more detailed versions
shown below. NOTE: This definition would apply to services delivered by carriers
who the Commission decides should be.subject to the rule.

•Demarcation Point The demarcation point for telecommunications
services is defined as the physical point at which a provider of access to the
public switched network delivers, and has full service responsibility for, services
which that carrier provides to its subscribers. Unless the subscriber and carrier
mutually agree on a different arrangement, the demarcation point shall consist of
a carrier-provided interface connection which is clearty identifiable by the
subscriber, and which provides the subscriber with:

a) an easily accessible way to connect subscriber-provided wiring to the
interface and

b) a plug and jack connection which provides the subscriber with a means
to quickly and easily disconnect the carrier's access channel from the
subscriber's 'wiring or terminal equipment in order to prevent harm to
the pUblic switched network and to facilitate service trouble isolation
and detennination by the subscriber and carrier.

Location of the Demarcation Point Subscribers shall designate the
demarcation point location in accordance with applicable statutes, rules tariffs
and/or service agreemen1s reached with telecommunications carriers. At multi­
tenant properties where demarcation point locations must be established prior to
occupancy, the demarcation points will be assumed to be located within the
premises of the tenants/subscribers.

E. WIth ....pect to actual, physical ace... to property. what a... the
rtghta, privileg.., ....ponaibllltl.. Of obligations of:

5
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1) landlords, owners, building managers, condominium a..oclatlons
2) tltnan., customers, end UUnl

3) "ommunications companies

In answering the qU..tioM in I..ue II.E., plea.. add,... _u_
relatIKI to ea..menta, cabl. in a building, cable to a building, spa.,
eq~ipm.nt, lightning protection, ..rvlce quality, malm-nance, repair,
liability, pef8onnel, (price) dl8Crlmlnatlon, and other • __ relatMt to
ac-=-.

(1) A landlord, owner, manager, condo association or any other party
which controls access to the premises of a telecommunications end user in a
multi-tenant environment should permit tenants to access services provided by
their desired carrier and to clearly communicate to tenants any and all terms and
conditions relative to tenant access to such telecommunications services.

(2) Tenants, customers and end users should have access to services
offered by their desired carrier. BeliSouth feels strongly that end users are best
served when carriers are able t~provision their services to the end user's
premises, utilizing their own· wiring and equipment In any event. end users have
the right to know precisely what the serving arrangements are for the pro~rty

prior to signing a lease. At a minimum:

a) Is the tenant, customer or end user able to easily obtain service from
their chosen

carrier?

b) 'Nhere is the demarcation point for carriers' services?

c) How and who does the tenant contact to obtain telecommunications
service?

d) If a MPOE demarcation point exists, who is responsible for service
between the MPOE and tenant unit? Are there any tenant, customer,

end user or carrier fees associated with this service? How does the tenant go
about caJIIng in a repair problem?

'M* charges, if any, apply if a repair trouble is found to be not caused
by the investigating telecommunications provider?

e) Procedures for accessing E911 if differing in any way from the norm.

In addition, end users should have the right to maintain their chosen
telecommunications provider for the term of their tease.

e
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Although BeliSouth fully supports the Commission's Rule 25-4.0345. if the
Commission modifies this rute to permit MPOE demarcation points, at a
minimum end users should have the right to access carrier services at the MPOE
in a manner which is easily identifiable; i.e., the tenants line is terminated on a
separate, individual, female-ended Network Interface jack that is tagged and
which can accommodate plug-in of a standard male-ended modular telephone
plug.

Finally. end users should have the right to freely choose carlier services
without direct or indirect economic penalty. End users should not have to bear
the burden of access fees or other levies which are not based upon any value
added services received.

(3) Telecommunications companies should not be prevented from
offering services to subscribers on multi-tenant properties.

F. Based on your answer to luu. II.E. abov., are th.re instances in
which compensation should be required? If y.., by whom, to whom,
for what and how ia coat to be d••nnined?

Except to the extent that tOLR tariffs and the Commission's Rules
address the issue of granting of easements and support structures (See: III.A.
below), no other legislative or regulatory dictates should be established relative
to financial arrangements reached between owners, carriers and tenants. As
stressed in previous comments, however, COLR services- and COLR customers
must continue to be protected by tariffs until such time as the legislature and the
Commission determines that the COLR concept is no longer needed, and thus,
COLRs are free to serve or refuse to serve any customers they so choose.

'Men operating out of its franchised territory as an ALEC, with the
freedom to serve or not serve, BellSouth win negotiate all terms and conditions of
service with tenants and owners, regardless of whether or not other carriers offer
service to the subject property.

G. What Is necessary to p.....rv. the int8grity of E911?

1. AI carriers must equip their telecommunications hardware and software
for dial access to 911.

2. The availability of accurate end user location addresses is a cqncem if
the Commission allows a carrier's demarcation point to be at the MPOE. In such
situations, the carrier's physical serving terminal would be located at the MPOE
and, thus. the tenants add..... could feasibly be listed • the main address of
the multi-tenant complex rather than the tenanfs actual apartment or suite
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address number. This could possibly result in emergency personnel not being
able to identify the caller's exact location within the multi-tenant environment. .

3. If an MPOE demarcation point is established, dial tone may only exist
at the MPOE demarcation jack. If the wiring between the MPOE and the tenant's
unit is not intact the tenant will not receive dial tone in the living unit and, thus,
will not have access to 911 service.

4. Access to 911 would be jeopardized if a party disconnected a carrier's
wiring to, or at. the carrier's network interface jack. The Commission may wish to
consider adopting a rule, consistent with Florida law, which specifies that a
carrier's wiring and equipment must never be disturbed without approval of the
carrier.

III. Other Issue. not covered In I and II:

A. Acc_ to Ea.ements and Support Structu....: In consideration of
BellSouth's obligation to provide service to all subscribers, BetISouth's filed tariffs
obligate subscribers to provide easements and other supporting $truetures at no
cost to BeUSouth. (In a multi-tenant environment. the property owner usually, but
not always, acts as an agent.for all subscribers relative to these requirements.)
In such cases it would appear to be inappropriate for the property owner to
require compensation for access. Also, lease rates typically inctude access to
common areas by tenants. Thus, double compensation for the same space could
occur if the property owner also seeks to have carriers pay again for this space.

Certain supporting stn.Ietures such as conduits, equipment rooms,
plywood backboards, electrical outlets, etc. are "fixtures- of the property and
remain in place for the benefit of the property owner, tenants or other
telecommunications companies in the event that the incumbent carrier's services
are disconnected. Thus, even in a totally deregulated environment. with no
carrier designated as COLR, there remain very real and compelling arguments
as to why property owners and/or subscribers should provide access to
structures that are, or become, "fixtures-. This is the case with plumbing, heating,
cooling and any other inf.astructure which is shared in whole or in part by
tenants. This notwithstanding, it is BelISouth's position that in a fully competitive
market willi no COLR obligations, telecommunications carriers, subscribers and
property owners will and should negotiate numerous terms and conditions.
including the ptOYision of stn.Ietures, in order to arrive at mutually agreeable
serving arrangements.

BeIlSouth is not in favor of any governmem-rnandated standards for
owner-provided support structu...., BetISouth notes that existing national and
local codes cover items which impact lifelsafety issues. Also, voluntary industry
standards and methods exist which are readily available to concerned

8
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owners(see ANSlmAIEIA Standards and BICSI designlinstallation manuals). In
addition~ COLR state and federal tariffs contain reasonably sufficient
specific8tions on other support structure elements commonly used today. Any
needed changes to these tariffed specifications should be addressed in separate
Commission proceedings wherein all of the associated issues can be property
addressed; e.g., effect on subscriber rates, etc. In summary, BeIISouth is of the
opinion that existing rules and tariffs relative to COLR provisioning should be left
intact and that, where Commission rules and tariffs are not currently applicable.
then owners and carriers should be able to negotiate support structure issues
without further Commission regulations.

B. Acc_ To Wiring And Equipment As described previously, the
definition of -indirect access- proposed by BelISouth entails a carrier
demarcation point at the Minimum Point Of Entry (MPOE) of the multi-tenant
property.

In such a MPOE scenario, the resulting question arises: how do carrier
services get extended from the MPOE to the end user? The most probable
answer is via wiring which is installed and maintained by the property owner (or
an agent of the owner), or perhaps by another carrier who the oWner has
permitted to install wiring and equipment.

A similar but clearly different scenario arises when a carrier is requested,
or required by regulatory mandate, to place its demarcation points at end users'
premises but is' not permitted by the property owner to install its own wiring on
the property. Such a scenario exists on a limited basis in the Commission's
Shared Tenant Services (STS) rule whereby, in STS situations, BeIiSouth!!!y!!
utilize wiring owned by a third party if such wiring:

a) meets requirements of the National Electrical Code (NEe) and

b) can bea~ at costs which are no higher than the costs BellSouth
would have incurred if it had installed its own wiring.

However. BellSouth's position regarding the use of third party wiring and
equipment is very straightfolward. No carrier, whether a COLR or not. should be
forced by l'!QuJatory dictate to use facilities owned by another party. All carriers
should have the freedom to make a decision regarding such use on purety its
own ope!ationaJ. technical and economic criteria.

Therefore, the current rule for use of third party wiring on STS properties
is clearty deficient and should be revoked. There are so many operational factors
and technical specifications to be taken into consideration refative to a carrier's
choice of transmission media and equipment that attempting to establish a
"laundry list'" administered by regulatory mechanisms is a futile endeavor. For

9
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example, the NEC addresses only a very minute set of faders relative to wiring,
all of which are on.nted toward life/safety issues, not performance. Other
voluntary industry standards, such as those promulgated by the American
National Standards Institute in conjunction with the Tefecommunications Industry
Association and EJectronics Industry Association (ANS,mAlEIA), attempt to
address performance, however, even these organizations recognize that
telecommunications, providers utilize proprietary and individualized network
architectures that do not always lend themselves to IIcookie cutter" standards.
Certainly, standardized media and equipment would make everyone's life easier
in the telecommunications industry, but that simply is not the case today, nor will
it be in the foreseeable Mure. All one has to do is read any telecommunications
penodica' to dearty see the widely diverse opinions on which media is "besr. In
point of fact. success in the marketplace is often a direct function of how
effectively a telecommunications provider is able to differentiate its products.
services and technologies.

What, for example, should BenSouth do if it intended to deploy fiber plant
and a property owner's wiring consisted of metallic facilities which met NEC
specifications and could be accessed at a reasonable cost? Should BeliSouth
modify its deployment plans to a~mmodate another party's technology choice?
Should BeIlSouth's subscribers be denied the benefits of fiber technology?
Should BelISouth take a step backward and modify systems and central offic;e
equipment to accommodate metallic plant? The answer to all these questions is
a resounding NO! Nor should any other carrier be required to do so.

With the above rationale in mind, BeIiSouth's positions on the use and
availability of premises wiring are summariZed as follows:

1. Although certainly not a matter of regulatory mandate, property owners
would be wen advised to install support structures (conduit, etc.) which will
reasonably facilitate the instatlation of media by multiple carriers. This just makes
good common sense i~ today's environment. Doing so would obviate most if not
all of the issues regarding shared use of wiring.

2. BeIISouth is obligated to resell its services, and in its incumbent
franchise..must alia '"unbundle- its network facilities and thus must share its
wiring w......- technically feasible. Conversely, BellSouth expects that other
carriers should similarty offer the resale and use their facilities to BeIiSouth when
technically fe8sible.

3. If a property owner wilt not allow BelISouth to install its own wiring to
the end users premises, BelISouth would choose one of the following
alternatives:

a) Enter into a facilities-use contrad with the owner of the premises wiring

10
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and accept full responsibility for servtee to end users in accordance with
existing tariffs and Commission rules and service indices. Furthermore,
BeUSouth will make every effort to ensure that the use of third party
facilities is transparent to the end user. The decision to enter into a
facilities-use contrad would be solely BenSouth's.

b) If an acceptable agreement cannot be reached with the owner of the
premises Wiring, BeIlSouth will place its demarcation points at the
MPOe, assuming that the end user/subscriber accepts service in this
manner, and that Commission Rules are modified to permit
demarcation at the MPOE.

c) If the Commission's premises demarc rule remains intact and an
acceptable facilities-use agreement cannot be reached, BelISouth
would be unable to provide service to the customer, and should then be
relieved of its COLR obligations as to that service request.

4. BenSouth believes that the procedures outlined in (3 a,b,c) above
make sense for all carriers and that no legislative or regulatory dictate should
exist which would require any cagier to use wiring or equipment owned by
another party, regardless of the circumstances. Terms and conditions of
facilities-use contracts must be totally a matter of free market negotiation., .

C. Use Of Space: BeUSouth understands property owners' concerns that
space for tetecommunications equipment is a limited resource. Owners voice a
concern that a plethora of serving carriers would require an inordinate amount of
space on their properties. BeIiSouth believes that such a situation , while
theoretically possible, is unlikely for several reasons:

a) Given "X· amount of tenant floor space, there is some IA(" level of
telecommunications needs, regardless of whether one or ten carriers are
providing service. The Jones family may need two lines today versus one
yesterday, however the fact that two carriers rather than one are providing
service does not necessarily mean that double the space for wiring and
equipment is needed. Industry standards attempt to quantify these fadors
and typically propose formulae that telecommunications designers utilize
to pf8n -structured systems·; i.e., generic plans that are vendor .
tranIparent. Granting, however, that telecommunications needs are
increasing and granting that generally more carriers may translate into
more common space, there is nevertheless only just so much space that
will be required to service a property. Property owners should retain the
responsibility to adequately design and size their equipment rooms and
support structures to handle reasonably expected demand for such
spaces.

11
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b) The trend in the telecommunications industry io for cables and
equipment to reduce in size, not increase in size. For example,
yesterday's 3600 pair copper cable requiring its own 48 conduit can now
be replaced by one fiber optic cable which is no more that 5188 in
diameter.

BeliSouth's positions relative to the space issue are summarized as
follows: .

1. As part and parcet of an owners job to provide commOn services to
tenants, owners should stand ready to accommodate their tenants' changing
tetecommunications needs and to make appropriate modifications to their space
planning and sizing specifications.

2. It is wrong for owners to attempt to make compensation for space a
profit-making endeavor.

3. Owners need to monitor the reasonableness of space usage by
serving carriers.

•D. Acc••• Time Issue: Some owners apparently express concern over
the need to provide carriers with seven days a week/24 hours a day (-7124j
access to buildings. BellSouth's experience has been that, normally, its ability to
gain timely access is easily resolved with property owners. Both owners and
carriers must have service to their tenants and customers as a common and
overriding objective. In its selection process, owners are able to discern the
viability of carriers relative to their ability to provide timefy, refiable service. If a
selected carrier wishes, or is forced by regulatory mandate, to provide 7124
service to tenants, the owner should make arrangements to accommodate this
need. Also, if tenants in the building need 7124 support, the property owner, as a
matter of good business practices, should facilitate the satisfaction of this tenant
need.

Recently, BeIiSouth has experienced isolated cases where access for
installation and repair service has become an problem. The Commission should,
therefore, investigate the prevalence of such difficulties and, if necessaryI

consider adopting rules which require the fullest possible access rights since
such ace... is clearly in the public interest

The individual nature of tenant needs may or may not require off-hour access.
BellSouth believes that the access time issue should, ideally, not be the subject
of govemmental oversight or regulation. But key to this assumption is that
owners inform tenants before a lease is signed if accesa by utilities is limited.
That way, tenants whose business depends on 7124 service can freely opt to
select another property where access is not limited.
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If BeliSouth is forced to pay additional fees to access tenant, then
BeliSouth will pass these fees along to the tenants in the bUilding (the cost
carrier scenario)•.

Respectfully submitted this 29th day of July, 1998.

BELLSOUTH TELECOMMUNICAnONS, INC.

~G6siJu W)
ROBERTG: BEATfit= ----
NANCY B. 'NHITE
c/o Nancy H. Sims
150 South Monroe Street, Suite 400
Taliahassee,FL 32301

." (305) 347·5555

~«n-s.~::Ir CJ:L)
WILLIAM J.ELL~
SIDNEY J. WHITE, JR.

• Suite4300
675 W. Peachtree St, NE
Atlanta,~ 30375
(404) 335-0711
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BEFORE TIll: FLORIDA PUBUC SERVICE COMMISSION

In Re: Wue ldentifiC&tioa Worbbop
For UDdocketed Special Project:
Access by Telecommunications Companies
To Customers ill Multi-TeftUt
Environments

)
)
)
)
)

Special Project No. 9100008-SP

The Buildinl Owners and Manaprs Association of Florida, Inc. (BOMA) is a tIX­

exempt Section SO I(c)(6) real estate tnde usociation orpnized under the laws of the state of

Florida. Its chartered membenhip consists of local chapter usociations in Greater Miami, South

Florida, Tamp, Orlando, Jacksonville.; North Florida (Tallahassee) and members at large

throughout the state. BOMA represents some 800 member companies in the state of Florida,

owning, managing and/or operatinglitpally billions of square feet of primarily office, but also

including retail, industrial and other tenant-QCQIpied building space in this state. BOMA is a

chartered member ofBOMA International, Inc., founded in 1907 and based in Washington D.C.,

which boasts membership of approximately 17,000 real estate and related companies and

representing hundreds of thousands of tenant-occupied office buildings in the United States

alone.

The issues in question in this proceedinl are not of tirst impression.

Telecommunieations companies, with their deep-pocket advertising and lobbying budgets, have

been urging this state and Conpeu to pass mandatory (alk/II forced building) access or similar

laws in order to reduce their colt of doing business, which, fi'om a prudent business perspective,

is understandable. However, mandatory access laws, and lobbyina efFons with respect thereto,

were expressly rejected by Conarea when it passed the Federal Telecommunications Act of

1996, because such laws would be unconstitutional on their £ice and effect unconstitutional

takings ofprivate propeny rights ofbuilcfinl owners.

1
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Mandatory access laws were expressly invalidated u unconstitutional by the United
.-

States Supreme Coun in 1982, in a case involving a mandatory ICCeSI cable television statute in

the state of New York (Jofm, Loretto v. TekPromptD'ManhtIttDn CAm. A litany of cases

throughout the country cballenlPnl the constitutionality of similar cable statutes and ordinucel

were alto litigated in the early to mid-1980s, all of which were also held unconstitutional unci«

the u.S. Supreme Coun's rationale stated in the Loretto decision. In fact, a number of such cues

were decided here in the state of Florida, the most notable of which wu Ston, Cable TV v.

SummerwindApt1111INnts Associates. also discussed hereinafter.

In short, these cases hold _ to force a building owner to grant access to any party.

including a telecommunications service provider, results in a governmental taking of private

property rights for which full compensation to the owner must be paid either by the taking
•

governmental entity or the beneficiary of the taking (u proposed here, the telecommunications

companies). Moreover, in the Loreno opinion, the U.S. Supreme court expressly stated that the

power to exclude third parties has traditionally be considered one of the most treasured strands in

an owner's bundle ofprivate property rights.

The following will provide BOMA's comments to the issues circulated by the Florida

Public Service Commission (PSC) for discussion at its public hearing scheduled for Wednesday,

August 13, 1998, relative to mandatory access.

COMMENTS

L laue: ID ........ sllould telecommu.icado.. compuils bave direct access to
customen ia mlllti-teaaat eaviroame.ts! Please esplaia. (Please addrea wbat Deed tbere
may be for accell aad iadude discussioa of broad policy couideradoas.)

Commeat: It is the position of the Buildiftl Owners and Managers Association of

Florida, Inc. (BOMA) that telecommunications companies should ngl have direct access

to customers in multi-tenant environments. The private property rights of building

owners rtl\ISt be observed. Building owners must retain the authority to regulate.
2
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supervise and coordinate on-premises activities of all service providers, including
..

telecommunieatioas carriers.

Installation aDd maintenance of telecommunications facilities within • building

will disrupt bui1dinl operations and those oftenants, u well u cause physical damaae to

the buildinland other property oCtbe owner. Unauthorized entries into any buildinl by.

third.party, u well u its COntrKton, agents, employees, etc., may also result in physical

damqe to the property of tenants in the buildina. includina tho. DQt served by its

telecommunications service providers. Moreover, unauthorized entries into private

buildings by third panies will compromise the intearitY of the safety and security of all

occupants of the building, including tenants not served by the telecommunications

company seeking the access. Building owners and their property managers are in the
•

business of providing environments in which people live and work, and therefo~ they

are uniquely positioned and obligated under tenant leases to coordinate the conflicting

needs 'of multiple tenants and multiple service providers, including telecommunications

companies.

Telecommunications companies demanding access to landlords' buildings require

access to space in underground easements; through exterior walls and floors; through.

interior walls, floors and ceilings; through and in telephone and riser closets; on rooftops;

and in space occupied by tenants and other licensees. In addition, telecommunications

companies often require permanent space for location of their telecommunications

equipment in building basements, telephone closets and riser closets, and on the rooftops

of the buildings in which they serve or propose to serve tenanu. Therefore, buiJdinl

owners must be entitled to exercise discretion in the managing, conttolling and licensing

of access to and space in their premises for the protection and security of not only their

own interests, but also those ofbuilding tenants, licensees and other occupants.

3
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D. blue: W~t ..ast be coasidered ia detenaiaiq wbetller teleco••aaicatiou
co.,..ieI"'oald baye direct accell to cuto.en ia ..alti-....t 18Yiro•••tI?

Co•••t: In det«mining whether telecommunications compani. should have direct

access to customers in multi-tenant environments, the Public Service Commission (pSC)

must consider. first mel foremost, the existift& private property riabts ofbuilclin. owners..

It is clear under applicable. Federal IDd Florida stile cue law [Loretto Y. T,ld7omptu

Manhattan CATV: 4S8 US 419, 426. (1982) and SIOIW' Cab. 1V Y. SU1ft1IIIrwind

Apat1nte1Its bsociata, 451 So. 2d 1034 (3d DCA F1a. 1984) (citina Loretto)], that any

proposed "granting" of mandatory or similar &a:eSl by the state of Florida to any

telecommunications company in a tenant-oc:cupied property constitutes a "taking" of

private property rights of the building owner. for which £WI compensation must be paid.
•

Other considerations include liabilities resulting &om the access, space proposed

to be occupied and availability thereot: security and safety of property and persons,

confidentiality of tenants, lease obligations of the landlord, value of the space and access

proposed, competition for the limited availability of space within the building, and other

faeton.

A. blue: How sbould "lDulti-teaaat eaviroa..eat" be derIDed! nat is, slaould it
iadade resideDriaI. co.mercial, tralllieat, cal agnpton. coado.iDiu..... otrlCe
buildill~ Dew facilities, emtial facilities, sbared teUDt se"ic~other!

Co....eat: Inasmuch u the primary targets of most telecommunications company

marlcetina efforts consist of commercial businesses in office buildings owned and/or

managed by members of BOMA, it is obvious that the telecommunications companies

seek to include commercial office buildings within the definition of "multi-tenant

environments." Nevertheless, members of BOMA also own and/or develop residenti~

transient, condominium, retail and other properties, u well as, in a very limited number

of cases, own or operate shared tenant service provider affiliates. However. for BOMA
4

262



to object to or insist on any specific definition of a "multi-tenant environment" would be
.. ,

tantamOUIIt to ..... that the Public Service Commission has IUthority over liccnsecl

access to multi-teDIDt environments, to which BOMA objects.

B. luge: What teleco•••Dado.. senica sllould be iDdaded ill "dinct acc.", L&,
buic local service (SectiOII ~.02(2), f.s.), illtenet au., video, data, satellite, odiei'!

Co....t: To the extent that the Public Service Commission is addressin. the term

"direct access", BOMA sugests that such term sbou1d be defined to include any service

whatsoever provided by any telecommunieatioDS carriers certifiCiled by the state of

Florida. including, without limitation, buic local telephone service, internet accas,

video, data, satellite, etc., as well as services related to the sale, installation and

maintenance of software, cabling, hardware and equipment related or incident thereto.
•

c. luge: fa pro.odDl a co.petitive market. wllat, ilaDy, restrictioDS to di,ect ace_
to custo.en iD malti-teaut eavir'oD.eatlsllouid be cODSidend! fa wllat iDStaDc~ ifny,
would esclulioaary CODtracts be appropriate aDd wily!

Commeat: Once again, it is BOMA's position that there should be D2 direct access by

telecommunications carriers tenants of multi-tenant "environments", unless the same is

expressly consented to by the building owncr'. Moreover, as BOMA has advised the

Public Service Commission and the Florida Legislature in the past and as discussed in

more detail hereinafter, "exclusionary" contracts (often called exclusive asrccments). are

the exception to the general rule and not the norm in the commercial office building

industry.

Generally, it is in the best interests of property owners and their managing agents

to grant access to multiple carriers desmn. to provide telecommunications services to

tenants within multi-tenant buildings. In other words, exclusive agreements are generally

llQ1 in the owners' best interests.
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Of coune, in evaluating which carriers should be gnnted KCeSI to its property,

the owner takes into consideration such factors u, buI nat limited to: the reputation of

the respective telecommunications company; space availability in the building; consents.

demands and/or needs of tenants; prior experience of the buildinl owner and/or

management company with the respective telecommuaiCltionl company; terms and

conditions for access requested; expected disluption to tenants aDd occupants; potential

physical damage to the property; integrity of the safety and security of the building and

its occupants; architectural integrity and aesthetics of the buildinl and the proposed

modifications by the camer; and conflietilll needs of I1I1ltiple tenants and multiple

service providers. Therefore, access to private buildings must be subject to the express

consent of the building owner or its manager.
•

In some cases, exclusive contracts may be warranted, determined in the discretion

of the building owner. based on its evaluation of the foregoilll and other factors. In any

event. as previously stated, it is BOMA's position that exclusive contracts are generally

!lQS favorable or in the best interests of its members. However, a building owner has the

constitutional right to govern who and what companies have access to its own property.

and while it may not be pNdent to do so. a building owner may constitutionally exclude

any party from its property. By the same token, it may lawfUlly enter into an exclusive

agreement with any particular telecommunications company. Simply put, that is the

buildinl owner's constitutionally guaranteed right to be imprudent and to exclude from its

property any party it so chooses. lSugra. Loretto at p. 435)

D. luge: How should "demarcatioa poiat" be defla~ i.e., carnat PSC definitio.
(Rule 15-4.0345, F.A.C.) or federal Miaima.. PoiBt of Eatry (MPOE).

Comment: It is BOMA's position that the definition of demarcation point for purposes

of Florida law should remain as currently defined under PSC Rule 25-4.0345, FAC.

6
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However, SOMA International and SOMA Florida are c:urrently evaluating this issue
..

nationwide and therefore ..... reserve the right to cbInp this J)OIitica

E. lsIae: Witll respect to actual, physical accell to property, what are tile rip...
privileaes, ns.....ibilides or obliptio. 01:

1) LaDdlords, owaen, baild'" ...apn, coadomiDiam aaodatel;

Co._.t: Landlords, ovmers. buildina manaaers and condominium UIOCiations must

retain the right to govern actual, physical and other access to their property, u discussed

in both the Introduction and Section I above. Their responsibilities and obligations are

and must be governed by their negotiated agreements with their tenants and

telecommunications companies seeking access to their properties.

1) TeDaDts, customen, eDd use~ aDd

CommeDt: Tenants, customers and users may exercise any rights. .privileges,

responsibilities or obligations with respect to their needs and' demands for

telecommunications company access provided in their contracts with their landlords.

They can and do negotiate these issues and considerations within the context of their

negotiations of their leases, tenant build-out and other agreements with their landlords.

3) TelecommuDicatiou compaDies.

Com.eat: TelecollUlalnieations companies have no rights whatsoever to gain access to

private property and the occupants thereot: absent the express consent of the property

owner. Any rights and obligations regarding telecommunications access should be

governed by the negotiated, anns-Iengths terms of a license or other Ka!SI agreement

between the landlord and the c:anier, on the one hand, and the landlord and its tenant, on

the other. To legislatively grant any "special priority- or other guaranteed or mandatory

access status or similar right to any telecommunications company would violate the U. S.

7
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J

...

and Florida Constitution (Article X, Section 6) provisions reprdinS the protection of
..

private property ripes.· (Sf1"4 Lonno and Stonr Cab. TY:)

Consequently. issues regardins easements, cablins. space. equipm_ liaJttnina

protection, service quality, maintenance, repair. liability. penormeJ, priem, and all other

considerations related to private propertylbuildin. ICC. should be aovemed by the

terms and conditions of aD agreement to be neaotiated by IDd between the property

owner and the telecommunications company. subject ofcourse to the owner's obligations

contained in its lease or other private apeemems with its tenllltS. ~ discussed above.

building owners are in the busin~ of providing environments in which people work.

They are uniquely positioned and obligated pursuant to their leases to coordinate the

conflicting needs of multi-tenants and multi-service providers. Consequently, to infringe
•

on landlord's property rights and/or obligations to their tenants, other licensees and

customers, solely to benefit the pecuniary interests of privately-owned

telecommunications companies, would result in unconscionable harm to private propeny

owners.

In fact, private licensinS and similar access agreements among building owners

and telecommunications companies, both inside and outside the state ofFlorida, are today

becoming the norm. Unfortunately, given the pre-existing monopoly-status of incumbent

local exchange carriers (-LECs-), it is a much more arduous a task, if not impossible

today. for property owners to attempt to negotiate agreements with such LEC carriers.

Property owners simply have no levenp, and LECs generally refuse to sign any license

or other access agreements whatsoever. Con.sequently. unless the Public Service

Commission and/or Florida Legislature expressly acknowledges the interests of property

owners in their own propaties, particularly in this time of monopoly deregulation and

promotion of competition with LEes by alternative local exchange and competitive

I

266



access service provided ("ALECs"), then a buildina owner has but three (3) options (or

some combination thereot): (a) auempt to convince its tenaIIb to discontinue doinl

busineu with the LECs, which of course is not a desirable or viable option for the

property owner, because it could result in building service interruptions, not to meDtion

tenant-relations nightmares; or (b) auempt to require all ALECs to execute license or

other access agreements, which the ALECs claim results in discrimination apinst them

because the LEC obtained lCCeII without executillllD apeement or Payinl any license

fee; or (c) absorb or pus on to tenants, in the form of additional rent or operatina

expenses, the costs of administratina access by multiple telecommunications carriers

serving tenants in its building. Nevenheless, as previously stated, contractual agreements

between property owners and most alternative carriers includina the likes of Intermedia
•

(lCI), Teleport Communications Group (TCG), eespire (Dkla ACSI), WinStar

Communications, Teligent Communications. Cypress Communications, Sprint, etc. are

becomin, more and more common, at least among those landlords represented by BOMA

membership.

111 aDJWerinl tile quesdo.. i. laue D.E., please addreu iIIues related to easements, cable
iD a buildinlt cable to a buildiD.. Ipa~ equipmell" IiptaiDl proteetioa. serviee quality,
maiDteilDee, repair, liability, penoaael., (price) discri..inatioa. ud other issues related to
access.

Comment: These are issues, inter alia, for which the landlordl'ouilding owner is

responsible to its tenIDtS and should be addressed in license or similar agreements with

telecommunications companies seeking access to its property.

F. Issue: Bued on yoar aDJWer to Issue D.E. above, are tIIere Uutances ia wbidl
compeasatioa slaoald be required! II yes, by wJaom, to wllom, (or wblt aad bow is cOlt to
be determiaed!

Comment: The real question is not "which" compensation should be required, but

whether the property owner has the ability to charge any compensation for access by

telecommunications companies. Under the authority of Loretto and its progeny,
9
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including SIOIW' Cable ~ it is clear that landlords have the constitutional authority to
..

require that all Ml'Vicevendors, including telecommunications ...nee providers desirin.

to do busineu with tenants in their buildings, pay liceDle, IcceII,. or other fee

compensation u a condition ofpininglCCeSl to their buildinp IIId tenIDtI.

Once again it is SOMA's positiOll that a telecommuaieatio.- company's access to

a private buildin. must be subject to the apress consent of the building owner or

manager. Such consent agreements should address all terms and conditions with

competing carriers for such access, including any compenSltion payable therefor. As a

matter of practicality, the building owner must be able to take into acCount any factor it

chooses in determining to which carriers it should grant access, including without

limitation, the fair market value of the access sought by the carrier. However, U
•

previously stated, it is in the property owner's best interests to have multiple carriers

providing services to tenants within their buildinp, so it will naturally be inclined to

negotiate such agreements. Any carriers refusing to negotiate any license or access

agreements with landlords and demanding~ unfettered and uncompensated access are

simply being unreasonable and ignoring owners' private property rights.

Factors typically taken i~o consideration by a landlord in evaluating the level of

compensation to be paid to it for licensed access to its tenants generally include, but are

not limited to, the: compensation paid or offered to be paid by other carriers for the same

access; space limitations in the building; term of the licensed access sought; other tenns

and conditions ofthe access sought; services requested to be provided by the landlord for

the benefit of the telecommunications company; lease obligations to and

telecommunications service needs and demands of tenants (and the amount of space each

of such tenants leases in the building); number of carriers already providing

telecommunications service to tenants in the building; value of the space to other vendors

10
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and service providers which are DQI telecommunications compuies (e.g., such as but not

limited to utilitY and alterT'.ative utility service providm); IdditionaI one-time and

0ftI0inI risks aDd costs which will result to the landlord, its buildinl and tenants as •

result of such aceesl; beftefiti of such additional service ICCeSI to tenants; value of the

spICe to the telecommunie:atiolll carrier; and rwenues to be aenerated by the

telecommunications carrier IS a result oftile access to tile propeny, among others.

It is SOMA's position that the &dor -cost- is usually imlevant in the

compensation neaotiation(s) betweeIl the property OWMl' and telecommunications carrier,

at Least &om the owner's perspective. The cost of the equipment proposed to be installed

by a telecommunications company in a buildina shall be determined and evaluated by the

telecommunications company, not the property owner. In evaluating the profit potential
•

of a particular building, cost will obviously be a consideration to the telecommunications

carrier. However, it will only be considered by the building owner to the extent that it

requires a specific telecommunications company to install certain equipment or facilities

in its building.

G. What is necessary to preserve tile iatearity ofE'll!

Commeat: Of course, it is necessary to preserve the integrity of E911. However, as

long as some certificated telecommunications company is willing (or obligated under

tarift) to provide telephone service to a particular building, the integrity of E911 will

always be preserved.

m. Other iIIaes Rot addressed ia Iud D above:

Com_eat: Other issues not addressed hereinabove. but which must be considered by the

Public Service Commission in this context, include but are not limited to the following:

11
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1. The Federal Telecommunications Act of 1996 and the Florida
..

Telecommunications Act of 1995 have in fact resulted in the establishment of immediate

and significant competition among numerous recentJy-eenifieated telecommunications

compuies providina .-vices to tenants both inside and outside the state of Florida. A

non-exhaustive list of carriers with whom mutually-neaotiated ap-eements with property

owners have contracted is provided hereinabove in the comment provided for Issue U(E).

Nevertheless, for the state of Florida and/or the Public Service Commission to

interjecl the state or its agency directly into the negotiation process between landlords

and the telecommunications companies, and indirectly between landlords and tenants in

their lease negotiations, would not only be unwarranted and unconstitutional, but futile.

The tree market relationships among those panies will ferret themselves out, as is already
•

occurring in the market today. In order to promote eompetition. the state must illim

competition, not attempt to force-feed it by unlawtWly lesislating mandatory or similar

access by telecommunications companies. Any mandatory access or similar law will not

only fail to accomplish the objective ofestablishing competition, but preclude it.

2. Oftentimes, telecommunications companies already possessing access to an

owner's building (LECs and ALECs alike) attempt to overburden the building's

telecommunications infiutNeture (such as equipment rooms, risers, raceways, telephone

closets, rooftops, etc.) and physically occupy more space than they actually need (i.e. to

provide services to all tenants in the building), simply to render access to the building's

tenants economically impractical for other competitors, thereby resulting in a barrier to

competition. In other words, in evaluating the cose for the nm carrier to pin access to

the building, such access becomes too expensive because of the significant structural and

cost of new construction issues facing the next carrier seeking tenant access.

12
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For example. suppose an owner construcu a new buildinl and installs four (4)
..

four inch (4-) telecommunications conduits (or -raceways- or -cbIceI-) to facilitate

buildinl access by multiple telecommunications carriers. If one of the carriers <already

doing businc:ss in the building) physically occupies more space than it 'du.lly needs to

provide its services to its customers, then the cost to construct additiguJ rlCeWays IIIUIt

be incurred by either <a> the 11II£ telecommunications carrier desirinl access to the

buildinl'S tenants, or (b) the buildin. owner itself. Therefore, in effect, the aimna

carrier is imposing upon other carriers economic and .splCe barriers to competitive entry.

3. In order to promote competition, the state must consider two alternatives: <a)

either immediately or gradually retract or diminish the monopolistic rights of LECs in
•

tenant properties such u to remove barriers to entry for all ALECs and create a level

playing field for all telecommunications companies;. or (b) immediately or gradually

elevate the status ofevery certificated ALEC to that of the existing LECs. Obviously, the

latter of those two alternatives, particularly given the fict that there are some 1SO or so

telecommunications companies certificated in the state of Florida already, will result a

gross abuse of the governmental power of eminent domain and effect substantial takings

of private property rights, without paYment of fUll compensation, u required by the

Florida Constitution. Altide X. Section 6.

4. Moreover, such taking action would violate other Florida laws, including, without

limitation, the provisions of the BmJ. HatTis, Jr. PrivaIe ProjJerty RightS Prol"tion Aa

ofthe state ofFlorida. (fJ, Stat. Section 70.001 ,t .q.)

13
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S. If the state or the Public Service Commission decides to interject itself into free

market neaoriations (between landlords and telecommunieatioas compania) reprdilll

the termS IIId conditions of and/or the amount of compensation to be paid by the

telecommunications companies for ,"esI to landlords' properties, such would .... in

an artificial and arbitrary "price tixin" by the state ad ignore the principia ofour he

market economy. The costs ofprovidinl service to • panic:uJar buildinl must include the

value (and terms ot) the access sought and spICe demanded. MIlly telecommunications

companies involved in this proceedina are aetua11y offerin. to pay very competitive

license fees to landlords in order to gain access to their propaties. It is impossible to

understand why the state would even consider interjectina itself into those negotiations

and interrupting the free market, arms-Iengtbs negotiations among those parties.
•

Once again, the free market will determine the amount of compensation payable

to landlords for licensed access to their properties. Any cost considerations will be taken

into account by the telecommunications company in evaluating the feasibility of an

investment in access to • specific property's tenants.

6. Many telecommunications companies have proposed that parameters or

limitations on the amount of license or access fees payable to landlords, such as

"reasonable" and "noa-discriminatory", be incorporated into proposed PSC Ntes or state

statutes. The effect of such laws would be to governmentally limi1 the compensation

payable to landlords for access to their properties. Such artificial limitations would not

only be unlawful and violative of Florida Constitution Article X. Section 6, but also

create unfair and artificial negotiating leverage in favor of the telecommunications

companies to the detriment of landlords.

14
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Once apin, landlords are in the business of leasing premises to tenantl. If tenants

demand access via certain telecommunications carriers, the tenancs will neaotiate for such

access within the confines of the lease or related .-menu with the landlord. Absent

lease obliptions to tenants, landlords are in the unique position to aovem access to- their

properties by all persons and parties. and must be allowecl to do so in oni. to comply

with their lease obliptionsto their tenants.

7. The Public Service Commission is not in the real estate business. Therefo~ the

PSC should not arbitrarily or unnecessarily involve itself in the negotiations of terms and

conditions of or amounts of license fees payable for telecommunications company access

to tenant-oc:cupied properties. For the PSC or the state to involve itself in that negotiating
•

process would be analogous to governmentally mandating rental rates payable for tenant

space within buildings, which would obviously result in unconstitutional takings of

private property rights. Moreover, legislating mandatory access would also require

landlords to incur additional and unnecessary expense of biring regulatory lawyers to

advise them in dispute proceedings before the Public Service Commission in the event

that a telecommunications company desires to subject the lan4lord to a "spending war"

in the process of negotiations or as part of its negotiation strategy. Clearly, such was not

the intention of the Federal Telecommunications Act of 1996 or the Florida

Telecommunications Act of 1995.

8. Technology is ever-evolving in the telecommunications industry. Hybrid

telecommunications companies (hard-wire and wireless, combined) are becoming more

and more common. Telecommunications caniers are requiring access to both the

interiors as well as exteriors, e.g. the rooftops, of buildings. All carriers require space,
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which is a valuable commodity to a landlord. Space is what landlords "seU-. For the
.-

government to usurp tho. private property rights and II'IIIt mandatory, he or other

state-rep,'ted ICCeSI to the private property of landlords would result in an abominatiOIl

of private property riPta and only lead to more disputes between carriers and property

owners. It would be more advantaaeous for all partielt and ICCOmplish the objectives and

mandates of the Federal and Florida Telecommunications Acts, if the stile simply allows

the parties to nesotiate among themselves such that our free market economy will be

allowed to thrive without wmecesury governmental regulation.

SllMMARY AND CONCLU§jONS

It is clear from all applicable federal and state case law that any maildatory access statute,. .

ordinance, administrative or other role, or any other law proposilll to impose mandatory access

on private property owners would result in a aovemmental taking of private property, for which

full compensation must be paid uncler the florida Constitution. Moreover, the propenies in

question in the factual scenarios oftho. cases were tenant-oc:cupied properties.

Therefore, the terms and conditions for a telecommunications carriers access to a particular

building must be negotiated by the parties involved. Landlords are in the business of satisfying

tenants. Consequently, if a tenant demands access for a specific telecommunications service

provider, and such access adwnely impacts the rights and obligations of the owner to its other

tenants (or the owner's managing agent to such owner), the owner (or manaaer) cannot be forced

to grant unfettered access to such carrier, much less an unlimited number of other

telecommunications companies demanding access. Owners must be able to protect their

property interests, u well u the interests of ach of their tenants. Any proposed mandatory

access law will jeopardize the owner's ability to protect tho. interests.
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Telecommunications carriers, like any other service vencion, have no guaranteed right to
..

do business with any party or It any place. Such is a fimdamemal prec:epl of a he market

economy. Buildinl 0WDerI must be able to regulate access to their properties by all persons or

else they subject themselves to unlimited liability. Such is an express consideration ill lease

negotiations with their tenants.

Moreover. telecommUftieations company ICcess must be administrated by lancllords. and

that access results ill additional costs and burdens Oft landlords, and ultimately their teIWItI.

Those costs and burdens should riahtfWly be pused 011 to the entities profitilll &om such access.

i.e., the telecommunications companies demanding it. If such access costs and burdens are not

reflected in the prices for telecommunications services charged to tenants. then they most

certainly will be reflected in increased lease rentals and common operating expenses shared ")y
•

all tenants of the building (collectively, "Rents"). Such a result would unfairly benefit

telecommunications carriers at the expense of landlords and tenants.

A primary purpose of the Florida and Federal Telecommunications Acts wu to foster

competition with LECs by ALECs. It wu ImI an objective thereof to raise Rents for tenants, for

the direct pecuniary benefit of telecommunications companies, which will be a direct result of

the passage of any mandatory access or any other similarly intentional law by this state or its

agency.

Respectfully submitted on behalf of the
Building Owners and Managers
Association ofFlorida, Inc. by
JOHN L. BREWERTON. m. P.A
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MEMORANDUM

TO: The Public Service Commission

FROM: Mary Ellen Early, Director ofPublic Policy
Julie Miller, Director of Housing

SUBJECT: August 12 workshop on "Assess by Telecommunications Companies to
Customers in Multi-Tenant Environments" - Special Project No. 9800003-SP

The Florida Association of Homes for the Aging is a statewide association consisting of nursing
homes, assisted living facilities, government-financed or insured housing for the elderly, and•retirement communities that provide the full continuum of care, including a licensed nursing
home or assisted living facility or both. Most of our members are non-profit organizations. Over
50,000 residents, most of whom are over the age of 78, reside in these facilities. ThoUSands of
other Floridians live in similar facilities that are not part ofour association.

Since the early 1980's, some of qur members have provided telephone services to tenants through
a shared telephone system. The Public Service Commission affirmed their right to use shared
tenant services in docket number 860455-TL, order number 17111, issued on January 15, 1987.

The purpose of this memo is to request that the Public Service Commission, in its deliberations
on "Access by Telecommunication Companies to Customers ofMulti-Tenant Environments"
consider the special needs of elderly and disabled Floridians who reside in group living
facility/communities that are licensed, certified, or financed by a government agency. We
respectfully request that you reaffirm current policy to exempt these facilities from restrictions
on the use of shared tenant services.

Our response is limited to the telecommunication needs of persons residing in long-term care
facilities and retirement housing as defined in this memo. We are not technical experts in the
field of telecommunication services. Therefore, we do not have the expertise to respond to
specific issues identified in the workshop notice that appeared in the July 31, 1998 issue of the
Florida Administrative Weekly.

In group living facility environments, such as a nursing home, assisted living facility,
government financed/subsidized housing for the elderly, or a retirement community with a
licensed nursing home or assisted living facility, a shared tenant telephone system (central office
trunk lines via a PBX or master switchboard) operated by the facility should be permitted.
Direct access to customers by the local telephone company is not warranted.

".
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• Oftentimes, these facilities provide multiple levels of care that co-exist on a campus.

• These providers have never been regulated by the PSC. They have had a specific exemption
(PSC order #17111) from regulation since 1987.

• They are not in the business of providing local exchange telephone services and do not
compete with telephone companies. They use local and long distance companies but
facilitate the acquisition and management of telephone services on behalf of residents.

• Through the use of a shared tenant system, elderly and disabled residents of these facilities
enjoy telecommunication services that might not otherwise be available. These include local
exchange service, three-digit in-houSe dialing through the PBX or master switchboard, an in­
house emergency response system and, when required, assistance from the switchboard
operator in making calls.

• Most shared telephone systems prO"ide not only affordable telephone services, but also an
emergency response system. Some have an automatic tie into an in-house operator or nurses
station in the event of an emergency. If a resident knocks the headset off the hookr staff
receives an automatic signal for help.

• Nursing homes, assisted living facilities, continuing care retirement communities and HUD
housing are already heavily regulated by a number ofgovernment agencies. Oftentimes,
these facilities are collocated so residents move from building to building as their needs
change. The overlap makes it difficult to classify these facilities as transient rentals. Stays
can be for an extended period of time or for a few weeks. Through call aggregator services,
residents are provided with telephone services regardless ofwhere they move, even if the
stay is temporary.

• As people live longer, their stay in a communal or institutional setting designed specifically
for seniors has become longer. While some stays are short-term, many Floridians live out
their lives in a nursing home, assisted living facility, continuing care retirement community
or HUD funded or insured housing complex for the elderly. When the PSC issued Order
#17111, they acknowledged that these facilities should not be classified as transient rentals.

• Since the PSC issued crder #17111 on January 15, 1987 exempting these providers from
shared tenant and call aggregator regulation, we are not aware of any consumer complaints to
the commission that would warrant a change in policy or rnle.

The long-term care facilities and retirement housing communities that use shared tenant services
are not competing with telephone companies. Frequently, the telephone service is provided as
part of the personal care, housing and emergency response package available to
residents/patients. Availability ofa shared telephone service in long-term care facilities and
retirement housing is clearly in the public interest and beneficial to elderly Floridians. It is also
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consistent with public policy initiatives to promote a variety of long-term care and residential
options that help to postpone or eliminate the need for nursing home care.

If the Public Service Commission determines that there is a need to restrict the use of shared
tenant services, we believe that the following exemption should continue. Occupants ofall
homes, communities or facilities for the aged, disabled or retired in which at least 75% of the
occupants are over age 62, or totally or permanently disabled, and meet one or more of the
following criteria:

a. is licensed in part or in whole as a nursing home pursuant to Ch. 400, F.S.;
b. is licensed in part or in whole as an assisted living facility pursuant to s.400.404,

F.S., or exempt from licensure as an assisted living facility pursuant to s.400.404,
F.S.;

c. is certificated as a continuing care facility pursuant to Ch. 651 F.S.; or
d. is financed or insured by the U.S. Dept. of Housing and Urban Development.

(HUD) pursuant to the National Housing Act or financed in part or in whole by
the State Apartment Incentive Loan program pursuant to 5.420.507, F.S.

•
We were unsure about the appropriateness of responding to the PSC workshop notice that
appeared in the Florida Administrative Weekly. Specifically, it was not clear that our-members
would be affected by issues to be addressed during the workshop. Since we were unable to
obtain guidance from Commission staffon the appropriateness ofsubmitting comments, we
decided to respond.

If you need additional information, including information from PSC hearings on this issue,
please do not hesitate to contact us.

Thanks in advance for your time and consideration of this important issue.
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