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DSL footprint has been credited with making DSL highly competitive with cable due to the attractiveness
of AOL's content. JZ7

116. Thus far, AOL has been unable to offer AOL Plus over cable, though the company has
sought a presence on that platfonn through negotiations with cable companies and its past advocacy of
"open access...321 The merger would enable AOL to offer its high-speed Internet access services to Time
Warner's nearly 13 million cable subscribers as soon as Time Warner's exclusive contract with Road
Runner expires.329 AOL's access to this customer base would not be significantly slowed by technical
obstacles, as eighty-five percent ofTime Warner's cable plant has already been upgraded to tw~way, 750
MHz hybrid fiber/coaxial (HFC) networks.330 AOL has indicated that it would offer AOL Plus to Time
Warner cable customers at the earliest possible juncture.331

117. Because the proposed transaction would give AOL ownership of a cable network. the
merged finn could maximize its profits by maximizing the number of Time Warner cable subscribers
receiving AOL's residential high-speed Internet access services over Time Warner's cable facilities
instead of DSL. This conclusion foUows from the simple met that customen in Time Warner service
areas who received AOL's high-speed Internet access services over cable would pay the merged firm for
Internet access, for content, and for transmission, whereas customers in the same service areas who
received AOL's services over DSL would pay the merged finn only for the first two components.331

Every customer in a Time Warner service area who elected to receive AOL's high-speed Internet access
services over DSL instead ofcable, in other words, would cost the merged finn one stream of revenue.

118. For this reason, commenters fear that AOL - which played an important role in
promoting DSL before the proposed merger - would "withdraw support" from that platform post-merger
and steer customers who could receive its high-speed Internet access services over either DSL or cable to

327 Sft Consumers Union Comments at 27-28 (citing Nico DeToum, Intilutry News: AT&T R.acMs Out, THE
MonEY FOOL'S INTERNET REPORT, July 10, 1999, at 10). AdditiouaUy, in AT&T-M.diaOM, we noted that ISPs
lacking direct access to provide broadband services over cable systems weR entering into aJ!jances with altemativc
broadband providers, thereby accelerating the deployment of these technologies. AT&T-M.diaOM Ord.r, IS FCC
Red at 9867-68 1117.

321 Applicants' March 21 Supplememallnformation at 30 (citiDI AOL Tune Warner FUiDl5-4, Feb. 11, 2000 at
37); •• a/so Applicants' Second Response at 13; Kinetic Sttategies, Inc., Am.rlca On/i. 's Broadband Coup,
CABLE DATACOM NEWS, at http://www.cabledataeomnc:ws.comibest_oflbocdnllO.html (visited Aug. 14,2000);
Confidential Appendix N-A-2, Note 2; Sft a/so App/icatiorufor Con.1II to TrtltUf.,. ofLiu".s and &etiOll 214
Authorlzationsfrom MediaD. Group. Inc., Transf.ror, to AT&T Corp.. Trans~IW, CC Docket No. 99-251, AOL
Comments at 12-17 (comments ofAOL in pm'ious merger supporting government-mandated "open access" to
cable systems); App/icationsfor COIWnt to 1M Transf.r ofLic.n.s and &ction 214 Authorizationsfrom T.k­
Communications. Inc., TrtJlfSjeror, toAT&TCorp., TI'tlIfSftIW, CS Dkt. No. 98-178, AOL ColIIJDCDtSat3Q-39
(same).

329 Kinetic Stralegies, Inc., Anwrlctl On/inc's Broadband Coup, CABLE DATACOM NEWS, at http://www.cable
datacomnc:ws.comlbest_oflbocdnll0.html (visited Au.. 14, 2000). AccordiDI to a press release issued by Time
Warner on December 18, 2000, the exclusivity arrangcmenl betwecD Time Warner aDd Road RuDDer wiD be
tenninated by April, 2001. &, Tune Warner Dec:. 18 Press Release.

330 Time Warner Inc., Tinw Wam., Cabk, ~rview, at http://www.timewamer.comlcorplaboutlcablesyslindex.
htmI (visited July 31, 2000).

33\ Sft Confidential Appendix N-A-2, Note 11.

332 sac Comments at 21.
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the latter.333 AOL could withdraw its support from OSL in a number of ways. Most dramatically, it
could refuse to offer AOL Plus over OSL altogether. Alternatively, as SBC contends, AOL could restrict
the availability of AOL Plus over OSL to geographic markets where that service could not be delivered
over Time Warner's cable facilities.334 If it sought a more subtle means to withdraw support from OSL,
AOL could continue to offer its Internet access services over that platform, but do so at higher prices or
on less favorable terms than would be available over Time Warner cable.

119. In response to commenters' concerns, AOL asserts that it intends to offer its residential
high-speed Internet access services across all platforms, in keeping with its "AOL Anywhere" strategy.33S
AOL Chairman Steve Case stated at the en bane hearing in this proceeding that it is "in [AOL Time
Warner's] interest to work as forcefully as we can to establish arrangements with all the cable companies
to deploy cable broadband, as well as [with] all the OSL companies, satellite companies,Jand] wireless
companies, so we really have a national footprint, with a tapestry ofbroadband solutions.',3 AOL claims
that it must provide its services over as many distribution platforms as possible in order to reach the
greatest number of consumen;337 maximizing the number of consumen that view AOL content, the
company maintains, will increase subscription revenue, advertising revenue and revenue from e­
commerce transactions.331 AOL further contends that if it failed to offer AOL Plus on multiple broadband
platforms within Time Warner service areas, consumen would likely subscribe to an ISP other than AOL
in lieu ofbeing forced onto cable.339 The Applicants observe that within Time Warner franchise areas. "a
substantial percentage of consumen" do not subscribe to cable, and that refusing to offer AOL Plus over
alternative platforms could foreclose AOL from signing up these potential subscribers.340

120. Although the record supports AOL's general commitment to offering its services over
OSL, we nonetheless conclude that the merged firm would have a clear economic incentive to favor cable
as its platform of choice with respect to customen in Tune Warner service areas who could obtain
residential high-speed Intemet access services over either conduit.341 The record does not support a
conclusion that AOL Time Warner would discriminate against DSL by refUsins to offer high-speed
Intemet access services over that platform altogether. On the cootrary, as the Applicants' aver, it would

333 Id. at 20. sac claims that the proposed merger would give AOL "a SIIODI i.ncentive gcneraIly to faWl' cable
over DSL or satellite throughout the COUJdIy"; it claims m. "the iDceDIive will be overwhelming in all geograpbic
markets where AOLlTime Warner is itse1fthe local provider ofcable seJVice... Jd. at 20-21.

334ld

335 Applicants' March 21 SuppicmaallDCormaIioa. 18.

336 Teslimony of Steve Case, Cbainnan and CEO, America 0n1iDe, 1Dc., FCC En Bane HeariD& cs Docket No. 00­
3- (July 27, 2000), Tr. at 43 rease En BaDe Testimoay").

331 Applicants' Secoad Raponse at 10-11; id al13 rA IIICI'pd AOL Time Wamcr will continue the same strategy
ofseeking to maIte the AOL ISP service available over as many platforms as possible.").

331 Applicants' MIIdl 21 Supplemental IDCormaIioa • 17; •• abo Jeff Camp et al., 'I'M B1'otIdIH:uuJ R.port:
R.aping Wlttlt rOIl Sow: ROJ ill tJw lJrotMJ1JtIIIdM~t, Marpn SIID1ey DellI Witter, May 2000, at 57 rWe expect
thM AOL Time W...wiD oft'er to sell c:ontent CMr DSL and SIICIlite systems, as well as cable.'.
33' Applicants' Second Response at 11.

340 Applicants' March 21 SuppJemenraI Information. 19.

341 Should the Applicants enter into an agreemem with ATclT to be the favored or exclusive ISP CMr ATclT cable
systems, additional incentives would be crcated which could enc:owage the Applicants to steer customers to the
cable platform rather than OSLo &. Confidential Appendix IV-A-2, Note 4.
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be consonant with AOL Time Warner's economic interest to offer such services over DSL in order to
reach as many "eyeballs" as possible.342 However, the merged firm's incentive to offer "AOL Anywhere"
would not negate its incentive to steer customers to the platform the Applicants would own where
customers could choose that platform.

121. If AOL Time Warner acted upon this latter incentive and withdrew its full-fledged
support from the DSL platform in Time Warner cable service areas, the result would be to retard the
growth of DSL as a competitor to cable.343 We believe such a result would be against the public interest.
Robust competition between cable and DSL platfonns is important to "promote the continued
development of the Internet,,,344 to "preserve the vibrant and competitive free market that presently exists
for the Internet and other interactive computer services,,,145 and to "encourage the deployment on a
reasonable and timely basis of advanced telecommunications capability to all Americ::ans.',)46 We are
convinced that a decision by AOL Time Warner to withdraw support from DSL - even if it were limited
to Time Warner cable service areas, and even if its ultimate effect were only to slow DSL's continued
growth - would amount to a public interest harm.

122. Nonetheless, we are satisfied that this harm will be adequately ameliorated by the
requirements in the FTC Consent Agreement. As earlier mentioned, these requirements, augmented by
the conditions we impose in this proceeding, will allow unaffiliated ISPs to offer residential high-speed
Internet access services over Time Warner cable on a non-discriminatory basis. With unaffiliated ISPs
able to market their services over AOL Time Warner's cable platform as well as DSL, the merged firm
will have an incentive to offer its Internet access services over DSL in order to provide prospective
customers with the same range of conduit options its competitors do. AOL Time Warner will likewise
have an incentive to offer its Internet access services over DSL in order to replace ISP customers lost to
unaffiliated ISPs on its cable platform.

123. The FTC Consent Agreement also addresses the possibility that AOL Time Warner will
withdraw support from DSL in Time Warner cable service areas more direc:tly: by requiring the merged
firm to market its Internet access service over DSL in the same manner and at the same retail price in
Time Warner service areas where AOL or affiliated ISP service tJ available over cable as in Tune Warner
service areas where AOL or affiliated ISP service is not available over cable.~ These requirements
effectively forbid AOL Time Warner from steering customers toward the cable platform in Time Warner
cable service areas, and ensure that the merged firm's support for DSL service will not vary where cable
and DSL platforms compete head to head.

3"2 S« AppIicaJU Sept. 19 Ex Pane • 2-

3..3 We do not find thai this would cause a specifically quantifiable level ofbanD to OSL. As noted abcm:, nwnerous
incumbent and competitive LECs blm: invested heavily in OSL. These include companies with whom AOL bas
ongoing contJacts to JIIlII'kct high-speed service, and those without agr=nents with AOL. and it is not clear that
these companies will pull beck from aggressively promoting DSL. However, as we note, we do believe that by
favoring the c:abIe platform, AOL Tune Warner could binder OSL's growth to some extenL

~ 47 U.S.C. § 23O(bXI).

3'" Id. § 23O(b)(2).

3046 47 U.S.C. § IS7 nt

3..7 fTC Consent AgreeIDeIIt at IV.A-B; fTC Press Release at 4.

53



Federal Communications Commission FCC 01·12

124. We are not persuaded that further requested remedies are appropriate. Memphis, Light,
Gas and Water Division ("MLG&:W") and Memphis Networx (jointly referred to as "Memphis
Cornmenters") ask the Commission to condition its license transfer approval on the Applicants taking a
"neutral stance to the entry offilcilities-based network providers in areas in which Time Warner provides
telecommunications and cable services.,,341 MLG&W is a division of the City of Memphis, Tennessee,
that supplies elec::tricity, natural gas and water to approximately 400,000 customers.J49 Through a joint
venture with a third party, MLG&:W formed Memphis Networx to build a physical network that will
provide, among other things. residential high-speed Internet access services.35O The Memphis
Commenters allege that Tame Warner, which holds the cable fhmchise in Memphis, has sought to prevent
Memphis Networx from building its competitive network, and has "gone to extraordinary lengths to
protect its domiDanl: position in the Memphis broadband market.,,351 The Applicants respond that Time
Warner's concerns about Memphis Networx'sp~ network predate the proposed merger, and would
be unaffected by a combination of the firms.35 Time Warner also argues that its concerns about
Memphis Networx's proposed network are legitimate, and that to the extent the Memphis Commenters
object to the manner in which Time Warner has acted upon its concerns, such objections should be
addressed to local decision-makers.353

125. MLG&W's undertaking may promote competition for hit:-speed Internet access services
and filcilitate the deploymeut of these services to under-served areas. Nevertheless, the Memphis
Commenters have DOt demonstrated that Time Warner's opposition to their plan is anticompctitive or
unlawful. They have also failed to demonstrate that the proposed merger would increase the likelihood of
anticompetitive or unlawful behavior by the Applicants. As we have previously noted, where a '"merger
is not the cause of ... [aJ competitive threat ... the ... license transfer proceeding is not the appropriate
forum" to address the issue.355

3. Conditio.

126. Commcnters arpe that the MOU is insufficient to pn:vcat the proposed merger from
harming the public interest because it is unenforceable and vague with respect to how the principle of
non-discrimiDation will be implemented.356 Although we commend the Applicants for proffering the
MOU, as we have earlier explained we agRe with the commenters that the MOU by itself affords
insufficient protection against the potential harms to the public intcn:st that could result from the
proposed merger.351 Tbe FTC Coasent Agreement, on the other hand, substantially addresses these

34 Memphis Networx Comments. 7.

3-49 MLG&.W Commenl5 • 3.

350 Id. at 3.

351/d. at 3~,..MemphilNetworxCommentsIl3.

3SZ AppJiCIDIS' Reply Commenb • 52.

mId.

354 In addition to c:reDII an a1terJIatn.'e pIad'orm, one of Memphis Networx's corporate goals is c1osios the digital
divide by providin, residential hip-specd Internet access to under-5CJ'\led coasumas. particuJarly in nual areas and
central cities. MLGctW ComIl1ClllS at 5.

m SnAT&:T-MediaOne o,w,., l' FCC Red. 9878-79 1143.

356 sac ColDlllCllts at 2~ BellSoutb Reply Comments at 22-23.

J51 At least one competitive ISP has claimed tbat the MOU is not being implClllCllted as promised. A spokesman for
(continued... )
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harms, as we have already described. The conditions we impose below are narrowly tailored to augment
that decree by preventing AOL Time Warner from utilizing certain indirect means to disadvantage
unaffiliated ISPs on its cable systems due to their lack ofaffiliation.

A. Choice of ISPs: AOL Time Warner shall not restrict the ability of any current or
prospective ISP customers to select and initiate service from any unaffiliated ISP which, pursuant to a
contract with AOL Time Warner, bas made its service available over AOL Time Warner's cable facilities
("Participating ISP''). AOL Time Warner shall allow customers to select a Participating ISP by a method
that does not discriminate in favor of AOL Time Warner's affiliates on the basis of affiliation. At a
minimum, AOL Time Warner shall allow customers to obtain a list of Participating ISPs by calling their
local AOL Time Warner cable system and requesting such a list. Whenever a customer requests a listing
of Participating ISPs, AOL Time Warner shall provide the list in a reasonable and timely manner.3S1 Such
list shall not discriminate in favor ofAOL Time Warner's affiliates on the basis of affiliation. AOL Time
Warner shall not prohibit ISPs from marketing their services to AOL Time Warner cable customers.3S9

B. First Screen: AOL Time Warner sball permit each Participating ISP to determine the
contents of its subscribers' first screen and sball not require a Participating ISP to include any content as a
condition of obtaining access to AOL Tune Warner cable systems; provided that AOL Time Warner and
any Participating ISP may agree that the ISP will include specified content or links on its first screen.360

AOL Time Warner sball not require any high-speed Internet access cable customer to go through an
affiliated ISP to reach any Participating ISP from which the customer purchases service.

C. Billing: AOL Time Warner shall permit each ISP to have a direct billing arrangement
with those high-speed Internet access subscribers to whom the ISP sells service. AOL Time Warner may
offer a billing service to any Participating ISP, but shall not require any ISP to purchase this service as a
condition ofobtaining acc:ess.

D. Technical Performance: All contracts between AOL Time Warner and unaffiliated ISPs
for access to Time Warner's cable systems shall contain a clause warranting that, to the extent AOL Time
Warner provides any Quality of Service mechanisms, caching services, technical support customer
services, multicasting capabilities, address management and other technical functions of the cable system
that affect customers' experience with their ISP, AOL Time Warner shall provide them in a manner that
does not discriminate in favor ofAOL Time Warner's affiliated ISPs on the basis ofaffiliation.

(...continued from previous pqe)
EarthLink recently said that Tune Wamer has offered such unfriendly tenDS for aa:ess to its cable p1aDt that it is
..diffic:ult, if not impossible" for competiJ18 ISPs to eDIer the cable access market. Specifically, EarthLink allepd
that Time Warner requires unfair menue sharin& requires a substantive presence on the ISP's start page, and does
not allow unaffilialed ISPs fblI acceII to their customers for billing aDd other purposes. eOMM. DAlLY (Sept. 29,
2000). ~e also Aaraa Pressn8I, Lost Lessons at Time Warne" THE STANDARD, Sept. 29, 2000,
http://www.theS8Jv1ard.c:omIarIicltldisplaylO.lJ51.18993.OO.htmI7nJ-dnt (visited Sept., 2000). EanhLink bas since
entered an asn:cmcm with AOL TUDe Warner for access to t.bc latter's cable networks.

lSi The use of ..AOL Time WIlDltfl" in this SCIltenee refers to t.bc division of AOL Time Warner that operates its
cable systems.

lS9 This provision ,Choice of ISPsj is not intended to rcsttict AOL TUDC Warner's ability to market its own
products to prospective or current ISP customen.

360 For purposes of this JlIII'III'IIlh, t.bc ..first screen" is t.bc screen that comes up first wbeD the user initiates
interadion with his or her ISP, for example by clicking on the ISP's desktop icon or accessing the ISP via the World
Wide Web.
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E. Rights to Disclose Contracts to the Commission: AOL Time Warner shall not enter into
any contract with any ISP for connection with AOL Time Warner's cable systems that prevents that ISP
from disclosing the terms of the contract to the Commission under the Commission's confidentiality
procedures.

F. Enforcement: With respect to any dispute concerning AOL Time Warner's compliance
with these conditions, the following procedures shall apply. These procedures are designed to resolve any
disputes within sixty (60) days of the tiling of the Complaint and to have them resolved by the Chief,
Cable Services Bun:au ("Chief").

1. No less than ten (10) business days before filing a complaint with the Commission, the
complainam sball notify AOL Tune Warner of its intention to file the complaint. This is
intended to afford the parties a final opportunity to resolve their dispute without resort to
our processes.

2. Within twenty (20) days after public notice of the filing of the complaint, any interested
party sbaU tile an answer. Within ten (10) days after the filing of the answer, the
complaiDaDt may tile its reply. 1'bc complainant and AOL Time Warner sba1l each, with
its first filin& furnish a detailed report, teclmical or otbcrwise, describing the conduct or
events that are the subject of the filing. All filings shall be made with Commission
Secretary and shall be concurrently served on the Chief

3. In resolving these filinp, the Chief shall apply the following principles: (a) 1'bc general
pleading rules set forth in Pans 1 and 76 of our rules sba1l apply to the extent th2 are
consisteat with the specific rcquiremcIIts of the proo:edings provided for herein; I (b)
complaints of misconduct by AOL shall be tiled within one year of the occurrence of the
alleged miscoDdud; (c) discovery shall be at the discraion of the Chief and may be
requested by a party in one of its filinp provided for above; and (d) the complainant shall
bear the burden ofproof in the proceedi. it commences. 3Q

4. The Chiefsball sustain or dismiss the complaint within sixty (60) days oftile filing of the
complaint.

127. We conclude that these requirements, in conjunction with the FTC Consent Agcc;mcnt,
adequately address the potential banns to the public interest raised by the proposccl merger. If and
when the Commission adopts any rules ofgeneral applicability concerning ISPs' access to cable system
facilities, any such rules win apply to AOL Time Warner to the extent they do not conflict with tile
conditions set forth herein.361 AOL Tune Warner may file a petition at any time after the issuance of such

36\ 47 C.F.R. pts. 1,76.

362 See ImpklMlIIatJOIf 01 tJw Sa_lilt. Ho". View, l",fJI'U'H"'. Act of /999: IWl1'tI1ISIftissiOlf Conunl Issws:
Good Faith NegotialiOlf attd Exclusivity. CS Docket No. 99-363, First Report and Order, 15 FCC Red 544'. 5477­
83 (2000).

363 In particular. we decJine to IIIlIDdate "opeD access" to AOL TUDe Wamer's cable systems or to require that the
merged finn divest itseJfofRoad Rwmc:r, as requested by CoIISWDCI'S Union and otber commenters. Sa Consumers
Union Comments at IS7; •• also Bc11South Reply Comments at 22-23 (requesbq thai Commissioa condition
merger approval OIl "open acx:ess" requirement); sse Commeru at 29, 32, 3'·36 (requesaina that Commissioa
condition merger apprcrva1 on "open access" requiremeDt and divestiture ofRoad RuDner).

J64 In the event ofany cont1ict between these conditions and any rules of general applicability the Commission may
(continued...)



Federal Communications Commission FCC 01-12

rules, or after the issuance ofany Commission fmding on market definition that is contrary to the findings
set forth herein, seeking modification or termination of these conditions. The Commission may, on its
own motion, modify or terminate the conditions set forth above at any time if it finds such requirements
are no longer necessary to mitigate or prevent potential public interest harms.36S

B. Instant Messaainl and Advanced 1M-Based Dilh-Speed Services.

128. In this section we analyze Instant Messaging ("1M''), new IM-based services, and
advanced IM-based high-speed services ("ADiS1· from the perspective of our well-sett1ed statutory
obligations. Based on the following analysis, and to ensure the public interest as set forth in 47 U.S.C. §§
230(b) and 157 and elsewhere in the Communications Act is protected, we impose conditions on the
merged parties.

129. We conclude the market in text-based instant messaging is characterized by strong
"network effects," i. e., a service's value increases substantially with the addition ofnew users with whom
other users can communicate, and that AOL, by any measure described in the record, is the dominant 1M
provider in America. We further find AOL bas consistently resisted interoperability with other non­
licensed 1M providers.367 AOL's market dominance in text-based messaging, coupled with the network
effects and its resistance to interoperability, establishes a very high barrier to entry for competitors that
contravenes the public interest in open and interoperable communications systems, the development of
the Internet, consumer choice, competition and innovation. l6I We also find that a Names and Presence
Database ("NPD1 is currently an essential input for the development and deployment of many, if not
most, future high-speed Internet-based services that rely on real-time delivery and interaction.

130. Given these findings, the combination of Time Warner's high-speed information
transmission assets and its programming content with AOL's current 1M market dominance, substantially
increases the probability that AOL's dominance in the narrowband text-messaging world will persist in
the world of high-speed interactive services. For these reasons, we impose conditions to ensure that the

( ... continued from pnMOUS page)
promulgate, these conditions will gomn unless otbcrwisc specified by the Commission.

36S The conditions set forth above are not intended to require AOL Time Warner to offer any ISP connection to its
cable systems, but instead to eDSUR that if and when the merged finn does agree to offer ISPs such connection, it
docs so in conformity with the requimDc:ots we delineate herein.

366 IM-based services are re1aIM1y new but ba\'C shown enormous growth in popularity in recent yean. Their key
charac:teristics are the capabilities to detect whether other users of the system (whose DllJDCS are kept in a Names and
Presence Database) are present onliDe and to exchange messages with them in real time. These features, besides
being useful in their own right, are predidcd to ba\'C vast potcntiaI as a "platform" for the development of additional
applications in the future, pIdicularIy as users obtain high-speed Internet access.

)(11 Users of AOL's 1M service cannot cmrently send or receive messages to or from those who use other 1M services
- i.e., the services are not "inIeroperabIe." AOL contends its historical resistance to inIeroperability is rooted in its
belief that it cmrendy cannot adequately proccct its customers' privacy and security. s.. infra para. 170.

361 Recent literature sugests tIW ncar monopoly outcomes in Il1IItets exhibiting stroIJI netWOrk dfctU are "tipped
markets." See. e.g., Andrew Watson, Predatory Pricing in the Softwan Inthutly, 23 RuroERS L. REc. I (1998)
(citing David S. Evans and Richard ScbmaJensee, A Guide to the Antil1'rLSt &anomies 0/ Networlu, 10 Spriq
ANTlTRUST 36, 36-37 (1996». Because our public intaest authority is informed by market analysis but not
determined by it, we express no opinion whether the factual conclusions in this o,w,. can be characterized as
amounting to a tipped market or not.
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factors described in paragraph 129 above regarding narrowband text-messaging will not be reproduced
and compounded by this merger.

13 1. We find that the public interest is served by interopcrability among NPD-bascd services,
first and foremost because interopcrability will bring concrete and significant improvements to all
consumers. With interoperability, communication between users that was inconvenient becomes
convenient, communication that was impossible becomes possible, and new entrants arc enabled to bring
their innovations and creativity promptly to the largest possible number of users. Interoperability of
NPD-bascd services will open new possibilities for communication for persons who are deaf or bard of
hearing, persons with speeeh and/or learning disabilities, persons with cognitive limitations, and others
for whom voice communication is problematic - who may come to rely on 1M as a basic means of
communication. They will be able not only to usc new services, but also to interact with the perhaps 150
million users of 1M all over the world. These improvements, in tum, will make these services more
valuable to previously uninterested persons, drawing them to become users.369 As we explain in detail
below, the network effects of the business, instead of enm:nching the largest incumbent, will work to the
benefit ofall users. The rewards ofsuccess in the marketplace will go to the provider who offers the most
value to consumers rather than automatically to the tint provider who amassed a large body of users.
Ahemately, if a single provider achieves dominance by relying on network efJects and refusing to
intemperate, aetuaI and potential competina providers will be driven from and kept out of the market,
resulting in a loss in competition, innovation, and consumer welfare. Interoperability would also continue
the long-standing tradition of the Internet being open and interoperable. In sum, interoperability win
benefit consumers and be in the public interest because (i) it enables each user to communicate with the
largest number of other users throug1l one source, thus maximizing efficiency; (ii) it leads to more
product and service choices IDd convenience for users; (iii) it leads to more competition, thus avoiding
the need for regulation; IDd (iv) it leads to more innOvatiOlL

132. We begin with a description ofcurrem IDd anticipated Instant Messaging IDd NPD-bascd
services and ofour authority to examine the impact of the proposed merger on these services in reviewing
the applications in this case. We then explain the "network effects" characteristics of these services, and
the conditions under which an unregulated market is and is not likely to lead to interoperability among
competing providers. We then find that the proposed merger would give AOL Time Warner substantial,
and perhaps insurmountable, advantages in providing advanced IM-based services over the high-speed
Internet platform.

133. While we recognize a number of £acton that signal caution here, including the relative
novelty of the services and the need to resolve security and privacy concerns, we must also weigh the
danger of inaction where the window ofopportunity to preserve competition and protect the other policies
of the Communications Act may be narrow because the markets are ehanging rapidly. On ba'aDM, we
find it appropriate to impose a narrow condition specifically tailored to address the potential hanD to
Communications Act objectives created by the combination of assets that will be permitted by granting
the pending license transfer applications.

369 Sft Jim Hu, AOL 's lADd ill Insttl1ll Messaging Anna DwindJu, CNET NEWS.COM, Nov. 16, 2000 rInstam
messaging proponents claim the tecbnoIogy could be u pcI\'ISM: aDd iDtluenlial u the telepboae if a common
commUDicalion saandard is establisbed."), attae:bed to Letter from Peter D. Ross, Esq., Wiley, Rein cl Ficldmg,
Counsel for AOL, to MapJie Roman Salas, Secmary, FCC, dated Nov. 17. 2000 r AOL Nov. 17 Ex Panej.
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1. Bacqround

134. 1M, in its simplest form, enables the almost instantaneous exchange of short, private,
individualized text messages over the Internet between two users who are online simultaneously and are
either in a "chat room,,310 or on each other's "buddy lists.',371 Each Internet user may maintain a "buddy
list" consisting of the 1M names of the other users with whom he or she may wish to communicate via
1M. A user may have several 1M names or identities, such as one for work and another for business.
Typically, when a user turns on her Internet access service, a box appears on the screen containing the
names of those users who are on her buddy list and are also online.

l3S. A typical exchange begins when a user ("the sender'') sees from her buddy list that
another user (''the recipient") is online. The sender then brings up the 1M box on her computer screen,
types the recipient's 1M name, types a message ("Hi, how are you this morning?''), and then clicks "Send"
or an analogous command that sends the message to the recipient over the Internet. An instant later, the
sender's 1M name and message appear on the recipient's Internet screen and the recipient may reply. The
general purpose and effect of 1M is to allow almost instantaneous communication between two persons,
each of whom sees the other's 1M name on her screen and also sees that the other is online. 1M enables
them to communicate by exchanging personalized text messages privately and with a degree of
informality and immediacy much like that of a face-to-face conversation or telephone call. Because 1M
messages are in text and are typically short, the speed (or "1atency'') demands of the service are relatively
modest and well within the narrowband "best efforts" Internet of today.

136. 1M is especially beneficial to persons who are deaf or hard of hearing, persons with
speech and/or learning disabilities, persons with cognitive limitations, and persons for whom voice
communication is otherwise problematic. ~ a mass medium for the almost instantaneous exchange of
text messages, as opposed to voice messages, 1M can be as useful to these persons as telephone service is
to persons who do not have such limitations.m .

137. Following AOL's pioneering efforts, 1M became a mass market product in the late
19905.373 In the short time since then, 1M bas mushroomed into a highly popular service, with an
estimated ISO million users worldwide on AOL's 1M services alone.374 More than 30 million individuals

370 Typical "chat rooms" arc groups of persons who~ joined a group because of a common interest and who arc
online at the same time. Each persoa in a room may send a text message, which almost imJllt.'tiately appears on the
screens of all persons in the room. Usually, ISPs limit the number of persons·in a chat room at the same time in
order to keep that chat manageable. 1M, in the context of a chat room. occurs when one person in it wishes to
exchange text messages with another person in it, but privately and without the others in the chat room.

371 Tribal Voice Comments at 2.

372 Testimony of Ross Bagully, PresideDt and CEO, Tribal Voice, FCC En BaDe Hearin& CS Docket No. 00-30
(July 27, 2(00) ("BquIly En Bane Testimony"), Tr. at lSI ("lnherc are 28 million deaf and hearing impaired
American citizens who rely on insIaDt messagiJl8 services. much like most of us use the telephone, . . .");~
from Nancy J. Bloch, Exec:utM Director, NatioDal Association of the Deaf, to William E. Kennard, Cbainnan, FCC,
dated July 26, 2000. .

m Letter from George Vradenburg In, Senior Vice President, Global and Stratesi' Po~, AOL, to Dcborab
latheD, Chief. Cable Services Bweau, FCC, dated Sept. 29, 2000, at 3 ("AOL Sept. 29 Ex Partej.

374 Some observers put the total number of registered 1M service users under AOL's control at OYer ISO million.
Tribal Voice CoIIUIIeDtS at 1-2 (120 million); Julia AnpiD, Instilllt M~SSDging Services at AOL Qui~11y Linud,
WAll ST. 1., Oct 26, 2000, at 8-1, B-4 (138 million); fun Lynch, Insttllll M~ssaging Roundup, MSNBC
Technology, Aug. 18, 2000, at bttp:/lwww.msnbc.comlnewsl447786.asp (visited Aug. 28, 2(00) (more than ISO
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use 1M at least once a month. and AOL transmits almost five times as many IMs a day as it does e­
mails. 37S From all appearances, the market is nowhere near saturation.

138. An essential ~715 to an 1M service is the provider's NPD.377 The names and presence
indication, as displayed on the sender's and recipient's buddy lists and screens, enable each to know the
other's 1M name and when he or she is online or available. The actual NPD consists, first, of a database
ofthe users' unique 1M names and addresses and, second, of a "presence detection" function, which is the
1M provider's knowledge, and its ability to inform others, that a certain user is online and therefore
available to engage in instant messaging. The NPD is more than simply a customer list. It is a working
part of an electronic communications network for persoas who have requested participation in the
network and actually use it to exchange communications in real time with other users.

139. Each 1M provider bas its own NPD, which constitutes the total universe of persons with
whom that provider's users can engage in instant messaging. Until recently, 1M providers did not share
access to their NPDs with other providers. Some providers are starting to do so. Such sharing makes
possible "interoperability," which is the ability of users of one 1M service to engage in instant messaging
with users of another 1M service.

140. Many new services and applications based on "simple text" 1M are being deveI0ped.3'71
A few companies, including AOL, are aIRady providing them to their 1M users.3" Many experienced
industry observers believe that these new services, including AIHS, will be popular.-

141. The new IM-based services include sendin& "aag with a text message, attachments such
as documenrs; using 1M as a way to access shoppiD& personal homepages, and calendars;3Il using

(...continued from previous pap)
million users)~ Nick Wingfield. Changing Chat, WALL ST. J., Sept. 11, 2000, at R-28 (154 million registered users).

375 1MInt.I'O~1't1bility:Th. Nftdfor Mimmrme SafqJuvds at 2, White Paper filed herein ,rust 1M White Paper")
under Letter from Ross Bagu1ly, PJesident aDd CEO, Tribal Voice, aad MaIpIet Heff'eman, President aDd CEO,
iCast, to MagaIie Roman Salas, Secretary, FCC, dated Sept. S, 2000 \Tn'bal Voice aDd iCast Sept. S Ex Panej;
Nick Wingfield, Changing Chat, WALL ST. J., Sept 18,2000, atR-28.

316 An essential input is a c:omponeat ofa service or product without whicb the semce or product c:annot be created
aDd provided to others. For e.wnpIe, a cbaDnel tuDer is an essential input to a television set aDd a compressor is an
essential input to a refrigeraUll'.

377 &~, •.g., Letter from Karat B. Possner, Vice President - Straeqic Policy, BeUSouth Corp., to Maplie Roman
Salas, Secretary, FCC, dated Oct. 10,2000, Aaacbment (BellSouth's Views on the Eff'ect olthe Proposed America
0nIiDe-TUDe Warner Merpr on m.a. Messagiq aDd Related CapIbilities) _ 1.

371 Confidential Appendix N-B-I, Noll 1.

319 AOL provides 1M in bIsic:aI1y tbnIe ways. FinI, it includes 1M in its basic proprietary Intcmct access seMcc.
Second, AOL IIIIIIIIl Messen.... or "AIM," is avai1Ib1e at no c:luqe to subsCliben to other Intcmct access services.
Third, AOL acquired an 1M COJDPlIIIY called ICQ, which it bas kept sepIIIte from its other semca. S.
Confidential Appendix N-B-l, Note 2.

JIG SM Jim Hu, ADL 's lIad ill l1U1tJ1fJ U.s.ftIIi"6 A"M Dwi"', CNET NEWS.COM, Nov. 16, 2000 rlftsfaat
messaling proponems claim the teebnology could be as pervasM aad iDtlucntiaI as the telephone if a commoa
communication standard is established."), attaebcd to AOL Nov. 17 Ex Pane; Louise Rosen, Why 1M MattDs So
Mw:h, UPSIDE TODAY, Sept. 19,2000, at bttp:llwww.upside.comIEbizI39c289380.btml (visited Sept. 19,2000),IM
can drM up a site's traffic aad braIId awareness. It will be an imponanI feature of iDteractive television; it ... can
add real-time customer services to a site. j. SM Confidential Appendix N-B-l, Note 3.
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presence detection as a trigger to perform "intelligent agent" functions such as selective message routing
and instant alerts, automatic responses, filtering out unwanted messages,312 sending individual users
advertising. and time-sensitive personalized information such as news bulletins on pre-<::hosen subjects,313
stock quotes, and travel arrangements;314 and ordinary web surting.3U Some of these new services are
appearing on wireless devices such as cellphones and Personal Digital Assistants such as "Palm Pilots"
and "Pocket PCs. ,,316 These new services are also expected to be included in interactive television to
allow, among other things, text chatting (for example, among faraway friends watching the same football
game), obtaining information (for example, getting the statistics of a football player who has just come on
the field) and shopping on the Internet (for example, for a team mascot or some other souvenir of a
football game). 317

(... continued from previous page)
381 iCast Comments n.5; Tribal Voice Comments at 2; Disney July 25 Ex Parte at 21-22; Ariana Eunjung Cha, AOL
Unmoved in Softwon Dispur., WASH. PosT, Aug. 24, 2000, at A-I, -14; Jim Lynch, Instant Messaging Roundup,
MSNBC Technology, Aug. 18, 2000, at ltttp:/Iwww.msnbc.comIoewsI447786.asp (visited Aug. 28, 2000).

3&2 eWeek, Dennis Fisher, Small Talk Goes Big Bucks, ZONet, at bttp:llwww.zdnet.comlewecklsmriesl
generallO,IIOI,2631584.00.btml (visited Oct. 30,2000).

383 Su, e.g., Tribal Voice Comments at 6-7; iCast C01lUllClJtS at 8 and nn.17-18; America Online, Inc., ArMrica
Online and Time Warner Announce New Content and Promotional AgrurMnts (press release), Feb. 16, 2000
(visited Aug. I, 2000) (ICQ and "CNN Interactivc will develop a co-branckd news offering to be distributed through
... the ICQ clienL").

314 iCast Comments It 8 and nn.17-18. The presence detection aspect of 1M would enable an 1M provider, for
example. to send die latest news to an 1M user who has just come onJiDe or to advise a user with a ticket on a 7
o'clock flight that a seat on a 6 o'clock flight bas just become available and~ be reserved iftbe user replies within
the next minute. See, e.g., Randall E. Stross, America's Bad Call: We',.. Way &hind Others When It COrMS to Web
Phones, U.S. NEWS & WORLD REp., Sept. 4, 2000, at 2000 WL 7718658 ,Japanese 'Web phones,' like high-speed
PCs, appear always on and offer a daily cartoon, weather reports, horoscopes, train schedules, bank account
infonnation, and stock quotes . . .. Jap8D Airlines already seUs 20,000 tic:keU 1 month on the senice, a feat enabled
by designers who figured out ways to let users get to scbcdules in two clicks. By contrast, an American punching a
Web phone needs seven [clicks) just to get a flight number").

3"See 8arbaJa Darrow, Instant Messaging Marat in Flra, TEcHWm. Dec. 5, 2000, at
http://www.tecbweb.comIwireistoIY1TWB200011204SOO18 (visited Dec. 5,2000) ,I poop of buddies can cruise
websites togctber"); William Whyman. Instant Messaging: llw Nat Web Kille' App? Precursor Group, July 31,
2000.

3M Su, e.g., Irene M KwJii, LooIc Who's Going Courting in Japan, BuSINESS WEEK. Aug. 7, 2000, at 2000 WL
24484S61 \The specu1aIion is thai AOL contalt could be available on i-mode phones if 1 deal is rcacbcd, possibly
in August. ... (AOL) sees wiJeless gadgets overtaking the PC as the most popular way to access the Net in the
coming years. ... AOL bas developed unique services t.bat could be transplanted to the wireless Net, such as
insWd. mcssagina, which could be used as a locator device in the future. It could enable delivery of AOL's
international content to i-mode users, ...."). In addition, 1M will be available via wirdess devices. See, e.g., Neil
Irwin, AOL Debuu E-MaiV!M Pager. WASHTECH.COM, Dec. 1.2000, at bttp:llwasbtech.comiDewslmedial5560­
l.btmJ (visited Dec. 1,2000); New Media, COMM. DAILY, Oct. 20,2000 ,Sprint PeS unveiled plans to make AOL
I~ Messenger available on its Intanet~led pboncs, proyiding rcxt-to-texl mcossagiog service. rady 2 days
after AT&T Wireless annouDCCd similar plans for sbort-message service . .. Aamounc:ements mark first forays by
U.S. carriers into instant text-messalinl on wireless phones, service t.bat bas seen particu1ady rapid growth in Asia
and Europe.").

317 See also Letter from Margaret Heffernan, President and CEO, iCast, to Maga1ie Roman Salas, Secretary, FCC,
dated Oct. 10, 2000 ,iCast Oct. 10 Ex Parte"), Anacbment (Testimony of Ms. Heffernan before the House

(continued... )
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142. Some of these new lM-based services - and perhaps the most important ones in the long
term - are bandwidth-intensive and therefore will work best with high-speed Internet access. These
AIHS include time-sensitive...latency-dependent" applications such as tallcing (e.g., a Talk Feature that
enables users to engage in live conversation online and is included in AIM 4.1), game-playing (e.g.,
features in AOL's New Windows AIM 4.3,311 buddies jointly 'playing along' with popular quiz shows
such as Jeopardy! or Who Wants to Be a Millionaire?, or enacting their own versions of those shows
online, independent oftelevision broadcasts), and buddies sending each other brief music and video clips.

143. Even more bandwidth-intensive will be video conferencing via 1M,38 which at least one
study group predicts will be a major success in the marlcetplace.31lO Also, many kinds of streaming video
broadband content will likely be delivered via 1M to both home and business users in forms such as long
video entertainment and business documents in video form. 391 Finally, AIHS on interactive television

( ...COIItimted from previous page)
Subcommittee on Telecommunications, Trade aDd Consumer Protection, Oct. 6, 2(00) at 2 ("Heffernan House
Testimooy"); Letter from Margaret Heffcman, President and CEO, iCast, to Maplie Roman Salas, Secretary, FCC.
daUd Oct. 5, 2000 ("iCast Oct. 5 Ex Parte"), Anachmmt (Instant Messaging Is an Important Platform for Both
Current aDd Next Generation Internet Applications) ("Instant Messasiq Is an Important PIaIform") passim; Louise
Rosen, WIry 1MMatters So Milch. UPSIDE TODAY, Sept. 19,2000, at bttp:Jlwww.upside.comlEbiz/39c289380.html
(visiUd Sept. 19, 2(00); HoUy Becker aDd Kevin Sullivan. America On/iM, Ubman Brothers JUDe 29 Report, at 42.

- America Online. Inc., AOL InstDnt Muse"." NN Wi"dotn AIM 4.3 - Available Now, at
bttp:/Iwww.aoI.comlaimlbome.llbnl. (visiUd Nov. 17, 2000) ("Play onIiDe paleS apiDsI your AIM Buddies");
Leucr from Peter D. Ross. Esq., Wiley, Rein et Fielding, counsel for AOL, to Maplie Roman Salas, Secretary,
FCC. dated Oct. 19,2000 ("AOL Oct. 19 Ex Parte"), Auaebment (Mic:roIoft "Windows Me" web pap ("With MSN
~ Service in Windows Me, you can: ... Invite a friead to play a DiIec:tPIaye pme directly from witbiD
MSN IIItSIC'lFf Service."n.
319 AOL Oct. 19 Ex Parte, Altaclunall (Microsoft "Windows Me" web pile ("With MSN Messeager Servic:c in
Windows Me, you can: .., Go insaaDdy from a text cblt to a video COIMrSItion withNew~ 3.1."»;
Stephanie Sanborn, Novell Upda.s IIUIQlftme. Net PIIblisIN" INFoWoRLD DAILY NEws. Au&- 1, 2000, at 2000 WL
22975572 ("Available as a free download OIl A1JI. 4, inslaDIml: 2.0 . . . includes the option of extendinl 1M
communications with audio and video 1M tee:bnolO1)' from CuSeeMe Networks. . . . 1be inclusion of audio and
video 1M technology will give "'Isinesces users the chance to 'do a quick video conference' on a point-to-poilit
basis, Gailey said.j; l"stfJJtlMessagirrg Is art Impot1tmt Platform. 1 ("1M is a naural platform for . . . vidco-based
confcmteinl ... j, Auac;bDJClJt to iCast Oct. 5 Ex Parte. See also Kate Gerwi.. AJcamai Targets Co"."t Delivery
At BlISirtess U.n, CMP TEcHWEB, JUDe 7, 2000, at 2000 WL 2666821 ("Akamai's conference eastinl pairs
traditioDal telephony with Intcmet-based streaIDinI media teehnolO1)' to deliver wbat is desipeel to be a more cost­
effective way to provide audio and video c:onfcmlcinI. '" 1be scrvic:e also bas features such as OIl«mand replay,
instaIa JDeSS1gins. and pollin&. wbic:h are not available in tladitioaal audio or video conference calls."); Stew
Gillmor and Jeff AquI,~ 2000 FirtQ/1y DlIIwn Col1DbonJliott, INFoRMAnoN WEEK, Dec. 13, 1999, at
1999 WL 21900099 \Tbe addition ofa specttUm of collaborative featuJes may be the most iJnportd cbange in the
new Exchange. . . . Beta 3 has iDIIIDI mcssaginl and RIl-time data and video conferencinl services that can be
deployed acroa the inIranelj; InsaaIl MasagiOl Is an Important PIaIform at 2 rLotus and Novell ... also plan to
add . . . video ... versions thereby al10winB "'Isiness to hold JDC'dinp with multiple people in5WJl messaginl eacb
other.1, Attachment to iCast Oct. 5 Ex Pane.

390 Sonw 28 Pet ofWOf'ltl Mob'" SJlbM:riben &~n Usi"g 30 &",ices by 20/0 - ShIoY. AFX NEWS, Oct. 11, 2000,
("{A}c:cordinl to a study publisbed online today by the UMTS Forum(,J •.. six service eate&ories that will geuerate
the majority of~ues in 30's early years ... include ... ac:cess to multimedia insIant messagins services ... aDd
'rich voic:c' services such as video confcrencinl aDd voic:c over IP.").

391 S. Instant Masaginl Is an Important Plalform at 1("1M is a natural platf'orm for . . . video-related services and
appticdio•..."), 2 ("as broadband tee:bnolOl)' is more widely deployed, 'video' services could also, in a
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could include 1M chat buddies jointly seeing streaming .video highlights of a football player's best
plays.3!12

144. Quality of Service ("QoS'') will be especially important for AlliS.393 This is because
delivering AlliS, compared to simple text 1M, is relatively complicated and susceptible to degradation;
and because slow or choppy delivery can degrade the value of an AlliS seriously or tota.lly.

145. Despite the quantum leap that all these new services represent beyond 1M, they are like
1M in one respect. That is, a provider of AlliS depends on its NPD as much as a provider of 1M does.394

Absent interoperability, an AlliS provider's database ofusen' names is the total universe with whom one
user can swap video clips, engage in video conferencing, and so on.

2. Discussion

146. Authority. The Public Interest. We are obligated under the Communications Act to
ensure that the transfer of control of Time Warner's cable licenses serves the public interest.395 We
determine the public interest with reference to the policies and goals of the Communications Act and
related statutes. Thus, as stated in Section II. Public Interest Framework, we examine whether a

(... continued from previous page)
competitive market, be expected to be available over the 1M platform." (footnote omitted», Attachment to iCast Oct.
5 Ex Parte; Louise Rosen, Why 1M Malten .so Much, UPSIDE TODAY, Sept. 19, 2000, at
http://www.upside.comlEbiz/39c289380.1UmI (visited Sept. 19, 2000) rSo what does the future bold for 1M? ...
[Sltreaming media ... j; William Whymaa. InstQlft Messaging: th~ Next Web Kilk, App? Precursor Group, luly
31, 2000 (IM"can support ... the ability to drag and drop video ... files"); First 1M White Paper at 2, Attadnnenl
to Tribal Voice and iCast Sept. 5 Ex Parte; Letter from 101mny Sc:aIborougb, lr., Vice Pn:sidem, Advanced
Technology, iCast, to Magalie Roman Salas, Scc:retaIy, FCC, dated luly 25, 2000, Untitled Attachment at 5 ("1M
enables richer communication ... video, file sbarina") and 7 ("Tomorrow . . . Content licensing (music, news,
video)j ("iCast July 25 Ex Parte").

392 AOL itself is promoting many kinds of streaminI video, especially on higb-spced platforms (xDSL, high-speed
cable modems, etc.), as part of its latest and upcoming oft'erings of Intemet access. The offerings include 1M,
although AOL is not specifically touting streaming video in connection with it. Sft, e.g., ADL Qlfd Rea/Nerworlu
Announce StraIegic AgreefMnt to Deliw, StreD1lling Digital Media TItrotIgIt ADL Servit:e8, NEW MEoIAMuSIC.COM
HEADUNES TODAY, luly 13,2000, at bUp:Jlwww.newmedia ... 7lJOO.hImI rbigh-quality streaming digital mcctia,"
"compelling audio and VHS video quality") (visited Dec. 27, 2(00); 10hn Townley, ADL Plus Provide8 Enhanced
Stnaming Broadband, INrERNETNEWS - ISP NEWS, April 4, 2000, at http://www.internetDews.comiisp­
newslarticlclO,,8_333621,OO.bbnl (streaming video news coverage from Fox News and Sports, "streaming, dynamic
mapping images from weather.com," streaming video sports higbligbts, "streaming market analysis and video \\T3~

ups") (visited Dec. 27, 2000); 101m Townley, ADL to Deploy AkDmai SeIWn, INrERNETNEWS - STREAMING MEDIA
NEWS, Feb. 16, 2000, at http://www.newmediamusic.comlpslreataol_71300.btml rlarge audio and video streaming
events") (visited Dec. 7, 2(00).

393 "QoS" refers to all indicia of quality in interconnection and aa:css arrangements, including: the good faith with
which they are described, offered and made available by their possessor (in this case, AOL Time Warner); their
technical capacity and funetioaality; their reliability; their performance charactaistics, including security from any
change in content or display; any price; and the promptness of their installation, maintena:ne:e, repair, and
disconnection.

394 An NPD used (or AlHS could also perform functions not needed in 1M, such as advising a user wanting a video
conference with another user about the other user's ,ideo confermcing equipment and whether their equipment is
compatible.

395 47 U.S.C. § 310(d).
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transaction would substantially ftustrate the Commission's implementation or enforcement of, or interfere
with the objectives of. the Communications Act or related statutes. Accordingly, in conducting our public
interest analysis, we do not examine those issues that are not communications-related.3116 But where an
issue may be said to be fairly reJated to the policies and goals set forth in the Communications Act and
reJated statutes, as is the effect of the merger of AOL and Time Warner on advanced 1M services. we are
required to satisfy ourselves that the public interest would be served by our approval of the transaction
before us.

147. Our authority to examine the public interest effects associated with the combination of
AOL's NPD and Time Warner's assets and to place any necessary conditions on our approval of the
transfer of Time Warner's licenses rests on several statutory grounds. Sections 214(a) and 310(d) of the
Communications Act require the Commission to determine whether the Applicants have demonstrated
that the public interest would be served by transferring control over Time Warner's licenses and
autborizations.397 Further, we have broad authority to attach conditions to a transfer of lines and licenses
to ensure that the public interest is served by the transaction. Section 303(r) of the Act authorizes the
Commission to prescribe restrictions or conditions, not inconsistent with law, that may be necessary to
carry out the provisions of the Act.31l1 Similarly, Section 214(c) oftbe Communications Act authorizes
the Commission to auaeb to the certificate "such terms and conditions as in its judgment the public
convenience and necessity may require...399

148. Moreover, 1M. new IM-based services (including AIHS in particular), and AOL's NPD
are subject to our jurisdiction under Title I ofdie Conununications Act.400 Our jurisdiction flows from at
least three sections of die Communications Ad. Section I of the Communications Act established the
Commission "(f]or the purpose of regulating interstate aDd foreign COlIlIIICm: in communicatiClll by wire
aDd radio so as to make available, so fiu' as possible, to all the people of the UDited States . . . adequate
facilities at reasonable charges ....1f'I01 Similarly, Section 2 gives us jurisdiction over "all interstate and
foreign communication by wire or radio" and "all persons enppd within the United States in such
communication ...,,402 Finally, Section 3 defines "communication by wire" and "communication by
radio" as including "the transmission ... of writing, signs, signals, pidures and sounds of all kinds . . .
including all instrumentalities. facilities, apparatus, and services (among other things, the receipt,
forwarding, and delivery of communications) incidental to such transmission." a We find that 1M and
AIHS &II weU within Section 3's definitions of radio and wire communication, as does the NPD as an
instrumentality, facility, apparatus, or service incidental to the 1M and AIHS. Accordingly, the
Commission has Title I jurisdiction over 1M and AIHS services.404 This beins clear, we need not classify

3116 For example, wbile in 1 JDa'8l=r of two taxi cornpmics, we might be required to IpIII'O\'C the tralISf'er ofcontrol of
various radio licenses, in JDIkinI.our decision we would DOt examine the d!'ect of the merger on taxi service to the
public. That task is for otbcn.

397 47 U.S.C. §§ 214(1) ad 310(d).

JIlI.7 U.S.C. § 303(r).

399 .7 U.S.C. § 214(c).

400 47 U.S.C. II lSI et .q.

401 .7 U.S.C. § lSI.

402 47 U.S.C. § IS2.

a 47 U.S.C. I IS3.

404 C/ Implementation of S«tions 2JJ and 2J/(a)(1) of'M Comntflnications Act of /934. as Enacted by 1M
(continued... )
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1M and AIHS as information services, cable services, or teJecommunications services (as some allege) ­
the Commission has subject matter jurisdiction over them.

149. While several commenters agree that the Commission has "clear jurisdiction" to impose
conditions on 1M here, citing, inter alia, Sections I, 2. 230(b)(2), 310(d), and 256, and Title VI of the
Communications Act,~ AOL argues that there is no such jurisdictional nexus.- AOL's argument,
despite its jurisdictional phraseology, amounts to a claim that its position on the merits is correct, namely
that the 1M business is competitive and the 1M issues raised in this proceeding are not merger-specific.
As we find below, however, the 1M business is not competitive, and AOL's acquisition ofTime Warner's
content, cable assets and control ofRoad Runner will be contrary to the public interest.

150. In deciding whether the transfer of control of the licenses and authorizations at issue here
is in the public interest, as discussed above in Section II, we consider, inter a/ia, whether the merger
would interfere with the policies and objectives of the Communications Act. Several policies and
objectives are implicated by this merger. First, in enacting the Telecommunications Act of 1996,407
Congress established a clear national policy that competition leading to deregulation, rather than
continued regulation of dominant finns, shall be the preferred means for protecting consumers.­
Further, to promote the policies of the Communications Act, we may "plan in advance of foreseeable
events instead of waiting to react to them.·.. We may therefore examine and place conditions on a
merger to ensure that it will not impede the development of future competition but will, in fact, enhance
competition.410 Congress expressed its preference for similar policies with respect to the Intemet.
Section 230(b) of the Communications Act provides that it is a policy of the United States "to promote
the continued development of the Internet and other interactive computer services and other interactive
media" and "to preserve the vibrant and competitive free market that prcsentl~ exists for Internet and
other interactive computer services, unfettered by Federal or State regulation.'" I Finally, Congress has

(...continued from previous pap)
TeleCOlMfllnications Act of J996; Aca.s:r to Telecommunications ~rvice. TelecomnnuticatiOM Equipment and
CustOlMr Premises EquiJHlW1lt by PersotlS with Disabilities. wr Dkt No. 96-198, Report and Older and Furtber
Notice of Inquiry, FCC 99-181, on 96-98 (rei. Sept. 29. 1999).

40S ~. e.g., TnDal Voice and iCast Sept. 5 Ex Parte, al 22-27. 29-33; iCast Oct. 10 Ex Parte at 1-7. These
commenters fuJ1her claim thai the Commission's ancillary jurisdiction authority also provides grounds for imposing
a condition on 1M interoperabilit. Tribal Voice and iCast Sept. 5 Ex Parte at 27-29.

406 AOL Sept. 29 Ex Parte. iCast replies that AOL's submission, when read carefully, does DOt dispute the
Commission'sjurisdietioD to impose IM-reJatcd conditioas. Rather, accordiDg to iCast, AOL's arguments consist of
reasons why the Commission should choose not to exercise such jurisdiction in this inslanc:c - reasons that iCast
strongly disputes. iCast Oct. 10 Ex Parte, at 1.

407 TeJecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56.

a Joint StatcmeDl ofMaDagcn, S. Conf. Rep. No. 104-230 all (1996).

409 See United SIDles v. SoutJrwste", Cabk Co., 392 U.S. 157, 177 (1968), quoting Amendment ofSubpart L. Part
1J to Adopt R"ks & ReplDtiOM to Gave", 1M &ant of AuthoriZtJliOlU in th, Busine.s:r Radio ~rvice fOl'
Microwave Stations to &Iay TeWvisiOit Signals 10 CommlUlity AntelUlQ SyStelU, rant Repon and Order. 38 FCC
683, 701 (1965).

4'0~ H'orldCom-MCIOnJe, 13 FCC Red at 18034-35' 14; &U At/anJic-NYNEX OtW', 12 FCC Red at 19987
'2.
41 J 47 U.S.C. § 23O(b)(1). (2). ~, also Acce£f Charge R'form; Pric. Cap Perfomtll1tCl RniIW fOl' Local Exchange
CQ1T;en; Transport Rat. SlruetrU'r and Pricing; End Use, Common Line Charges, rant Report aDd Order, 12 FCC
Red 15982, 161331344 (1997).
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charged the Commission with "encouraging the dmloyment on a reasonable and timely basis of advanced
telecommunications capability to all Americans.'''1

I5 I. Several commenten argue that we may impose conditions on 1M services to remedy
anticompetitive harms. and that doing so would be consistent with our prior decision in Wo,./dCom­
MCL 413 In Wor/dCom-MCI, we held that because the merger raised anticompetitive concerns regarding
the Internet backbone service market, it was necessary for the Commission to review the applicants'
proposed divestiture of one of their Internet backbone services to ensure that those anticompetitive
concerns were met, even though the applicants did not need our "approval" to complete that divestiture.414

AOL finds the analogy to Internet backbone service to be inapposite, claiming that 1M is not a facility or
transmission service that the Commission~ but an information service that the Commission has
chosen not to regulate.415 1bose commenten who seek to impose a condition on 1M or AIHS also cite
Section 23O(b) of the Communications Act as support.416 We~ in part because our decision in
Wor/dCom-MCf'1 supports our examining this merger to ensure that it docs not have an anticompetitive
effect on the provision of ADiS. The fact that we have chosen not to subject 1M and AlliS to traditional
regulation does not mean that the merger's effects on these services escapes our inquiry.411 In fact,
exactly the opposite is true. Because we have jurisdiction over 1M and AIHS but, mindful of Congress's
intent, have chosen not to regulate them, it is all the more important that we ensure that this merger does
not cause any anticompetitive harms with regard to these services. Only in this way can we "preserve the
vibrant and competitive free market that presently exists for Internet and other interactive computer
services" and ensure that competition, rather than regulation, protects consumers.

152. Relevant Ma,./ceu. After reviewing all the parties' submissions and making our own
analysis of the businesses in questioa and relevant economic principles, we find that the area of our
concern is ''NPD services" - interactive communieatioa services which, as we described above, depend
on an NPD for real time communication between and among usen. Today, the principal services of this
type are 1M, the emerging new IM-based services, and AIHS in particular. In the following paragraphs,
we find that the database of names and the presence detection ability of an NPD cause services that
depend on an NPD to be cbaracterized by strong network effects. These and other aspects of NPD
services cause them to have few, ifany, substitutes.419 We further recognize that 1M services are evolving
rapidly, and we expect that this evolution will continue as more home usen come to use high-speed

412 Section 706 of the TeJec:ommunicaIias Act of 1996, Pub. L. 104-104, Title VD, § 706, no Stat. IS3, set forth
at 47 U.S.C. § IS7 Dl

413 W01'/dCom-MClOrYkr, 13 FCC Ral at 18103-04 1 142.

414Id at 18104 a381.

415 AOL Sept. 29 Ex Parte, at 16.

416 Tribal Voice aDd iCast Sepl 5 Ex Parte at 29-33; icast OCt. 10 Ex Pane at 5-6.

417 WorldCom-MCIOrdn', 13 FCCR.c::da18103-04, 142.

411 By ..traditional rep1alion," we mean oJl8Oinl SCJUtiny, inIeDsc in 1bc case of dominant providers, of ently aDd
exit, prices, and service off'erinp aDd quality.

419 For example, in an 1M chat in a Civil War chat room between "1ohnny Reb" and "Yankee Doodle DaDdy," those
two individuals may not kDow each otbcr's names and telepbone numbers. Eacb may bm: come into contact with
the other simply by beinI simultaneously in the Civil War chat room. 1'baefore, the "conversation" they conduct
via inslaDt messaging would probably not bm: occurred on the telephone network.
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platforms for Internet access.4
:lO A more precise definition of the relevant market is not necessary here,

where the Commission can accurately assess the competitive impact of the merger without such a detailed
analysiS.421

153. General Characteristics ofNPD Services. Network Effects. Certain services, such as
telephone services, become more attractive to customers as more customers use them, a phenomenon
called "network effects." Network effects tend to be strongest in businesses whose main output or
product is access to other persons, as is the case with telephone service.

154. Often, in businesses with strong network effects, each ofseveral providers creates its own
network that is potentially incompatible with the others'. Ifeach of the networks is of roughly equal size,
then no provider dominates the market aDd each bas an incentive to interoperatc - to make its service
compatible -- with the others. In such an equilibrium, interoperability gives each provider's users access
to a larger universe of other users aDd that makes each service more valuable to its users.421 This
equilibrium leads to effective competition and benefits consumers.

ISS. A different outcome, and one less beneficial for consumers, can also occur in markets
with strong network effects. If one provider achieves a larger market share, either through superior
performance or a first mover advantage,423 then it may not have an incentive to interoperate. If that
provider wants to dominate the market, it can adopt a strategy of refusing to interoperatc with the other,
smaller providers. This, compared to a stratesY of interoperation, will make its service less valuable and
will hurt its users. But while these ill effects win be relatively slight, because the users will still be able to
reach most other users, refusing to interoperate will hurt the smaller providers aDd their users greatly,
because their users will not be able to reach most other users. The larsest provider's refusal to
interoperate will lead to users switching to it from the smaller providers, which will further swell the
dominant provider's NPD aDd shrink the smaller ones,.424 This will continue until the larsest provider's

420 Since the early 1980's at very Ieasa, ec:onomisas aud aDlitrust pqctitioncrs have rec:opizecl the existence of
"innovation markets- in which idenQftable firms engage in resean:b aud deYclopment on new products that are
intended to appeal to the same buyers. It may e\'eD be that llClIIC of these emerJinI products have been created.
See. e.g., Daniel Rubinfeld, COItIpftitiOlf, InnOl'QtiOlf, and Antitrttst En/orce".nl in Dynamic Network Inchutrles,
March 24, 1998, Speech at Software Publishers' Ass'n; CbristiDe A Vamcy, W1ty Innovation Moral Analysis
Malus Sense, March l~, 199~, Speech at Antitrust 199~ Conference, at 199~ WI.. 112078; Richard 1. Gilbert and
Steven C. Sunshine, Incorporating Dynamic Efficiency Concems in Merger Analysis: The Usc 0/ Innovation
Marluts, 65 ANTITRUST L. J. 569 (199~).

421 See AT&T-Tel Or.... 14 FCC Ral3160, 3205 '92 (1999);ATclT-MediaOne Orde,. I~ FCC Red at 9866 1116.
See a/so FCC v. RCA CODUDUIL IDe., 346 U.S. 86, 96-97 (1953) (FCC not required to base its public intaest
analysis on the type of 'ianaibJe eWIence appropriate for judic:ial determination," but is pamitted to rely on its
expertise to make prc:dic:tM judpcntl).

m If any one provider decided DDt to intaoperatc, then its users would find tbemselves e:ut off from the majority of
other users. They wouIcl quiddy defect to another provider who did inleroperate, thereby pininJ access to all users
other than those on the noa-imeropaatin service. The holdout service would quickly lose all its users or be forced
to change its decision and infcropenae. Thus. in this situation' it is not profitable for any provider to refuse to
interoperllle.

423 A fU'St mover advantap is an advantage that may accrue to the first firm to inIroduc:e a new service, such as low
marketing costs resulting from a lack of rivals. Dennis W. Carlton and Jeffrey M. Perlott: MODERN INDUSTlUAL
ORGANIZATION at 113 (1994).

424 Of course, unique features that are especially attractive to small groups of users may win them away from the
service that is most popular. For example. a small closed service may be preferable to users who desire greater

(continued... )
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network is the dominant one, perhaps yielding the provider monopoly control of the market. From that
point onwards, the dominant network remains dominant, not necessarily because it charges the lowest
prices, offers the best quality, or innovates fastest with the features that customers want most, but simply
because in the past it gained the most uscrs.425

156. Where there is no interoperability, the network effects of a service can be mitigated if
competing providers or users of another service can provide an "adapter." An adapter is a facility or
activity that enables users of one service to benefit, in full or in part, from the network effects of
anothcr.426

The absence of an adapter can lead to inconvenience and inefficiency. For example, in the
early 20th century, a telephone subscriber who wanted access to every other telephone subscriber had to
establish accounts with several telephone companies, have several telephones and telephone directories,
and perhaps consult the directories each time he wanted to caU someone to find out which system(s) that
person subscribed to. Most CODSUIDers preferred that all telephone systems be interconnected and
unified.4Z7 These conditions led to monopoly and, ultimately, federal and state regulation.

157. The dominant provider ofa service with network effects can exploit its dominant position
as it offers new services that also have network effects. The provider can do so by making its new service
compatible with its existing one ("backward compatibility''). This extends the network effects of the
existing service into the new business and helps to migrate the provider's users &om its existing service to
the new one. Backward compatibility is efficient to the extent that it allows users to benefit from both the
featwes olthe new service and the network effects of the old service. If: however, it occun where there
is no interoperability, then backward compatibility can serve to leugtben and widen the dominant
provider's power, to the harm ofconsumers and efficiency. The aetuaI, or even pocential, introduction of
new backward compatible services by the largest provider can also stifle innovation, as potential entrants
will be unlikely to invest in new services, knowing the disadvantage that they have in competing with the
largest provider.

ISS. Findings AboutNPD &rvices. We find that NPD services exhibit strong network effects.
Our first basis for this finding is simply that 1M strongly fits the above definition of a business that is
characterized by network effects. If an NPD service has only one user, the service is useless to her
because she is the only user in the NPD and there is no one with whom to engage in instant messaging.
When a second user joins the service, NPD grows and the 1M service based on it becomes uscful.'QI Each

( ...continued from previous paae)
privacy and security. Other facfDn may also make other small services preferable to small groups ofusen.
-us Ultimately, new technolOl)' may oven:ome the dominant proYidcr's power, u the telepbonc did to the telegraph
and aiJplancs and automobiles did to railroads. Many years can pass, however, before a new teebnology appars
with CDOUgh advaIltqes to 0YeRl0IIIe the enU'alChed one. That tcc:hnology, too, may be deployed by the dominaDt
incumbeut, who will deploy it slower than a new entrana would. Finally, some technologies persist for vay 1011I
times, such as the QWERTY keyboIud.

1. 42115 For example, wbea three di.ffaaIt speeds were in use for pboaosrapbic records (33 113, 45, aod 71
rpms), onc adapter was a record player tbal could operate at aU three speeds. ADotha' was the small plastic disks
that fitted in the wide holes II the ceuter of 4S rpm records aod made them useable on record players tbal bad tbiD
spiDdles.

427 Milton Mueller, Jr., UNIVERSAL SERVICE: CoMPETJ1l0N, INTERCONNEC11ON, AND MoNOPOLY IN mE MAKINo OF
THE AMERICAN' TELEPHONE SYSTEM at 134 ("More often than not, voters, city COUDCiIs, aod statewide referenda
weiJbed in on the side ofunivcrsaI service and consolidation."), 136-45 (1997).

421 1M, in this respect, is like the telephonc, of which ATclT once said: "A telephone - without a connection at the
(continued... )
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additional user makes the NPD larger and the 1M service based on it more useful to both its existing users
and to potential users. Most users of1M want to be able to compose their buddy lists from, and/or engage
in 1M with. the largest number of other users. Therefore, when choosing between rival 1M services, a
typical new user will place the greatest value on the service with the largest NPD (and therefore the most
users) and will choose that service. In all these hypothetical situations, the underlying value (or lack of
value) in an 1M service resides in the NPD.

159. Second, many observers agree that 1M services exhibit strong network effects.429 Third,
although AOL's filings before us almost deny that there are any network effects in 1M, or that any such
effects benefit only AOL,430 its promotions attempt to attract new users by proclaiming how many
millions of registered 1M users it aln:ady has. Specifically, the top paragraph of its own web page for
AIM 4.1 entices users with "[f]ind out what oyer 64 million pCOJ)le already know, ...n (underlining in
original).43I Accordingly, we find that NPD services are characterized by strong network effects.

160. We find that AOL is by far the leading provider oflM today. Many commentators have
concluded that it dominates IM.431 AOL was the tint company to succ:essfully market 1M to the mass
market and thus gained a significant first mover advantage. Acc:ording to all observers, AOL has a mass
of users - and, therefore, an NPD - that is several times larger than any other provider's and is larger
than all other providers' combined.433 And AOL's presence in 1M is still growing.434 Furthermore, small
1M providers have recently exited the market.435

( ... continued from previous pqc)
other end of the line - is not even a toy or a scientific instrwnenl. It is one of the most useless things in the world.
Its value depends on the connection with the other telephone - and increases with the number of connections."
AT&T Corp., Annual Report/or the YeQ1' Ending ~c. 3/. /908. at 21.

429 E.S. Browning and Greg Ip, sa Key Myths That lAd the Boom In TechSlocJu, AsIAN WALL ST. 1., Ott. 17,2000,
at 2000 WI.·WSJA 23"0~99; Dan Carney and Catherine Yang, IsAOL's Instant Messaging an Unfai' Advantage?,
BUSINESS WEEK, luly 3, 2000, at 2000 WI. 7827~24; Matt Carolan, IMUnified Good. GowmlMnt Bad,
INTERACTIVE WEEK FROM ZDWtRE, luly 2~, 2000, at 2000 WI. 4067383; Alan Murray, Changing Cock: Fo, Policy
Makers, Microsoft Suggests a Need to Recast Models, WALL ST. 1., June 9, 2000, at 2000 WI.·WSJ 3032437;
William Whyman, Instant Messaging: the Nat Web Kille, App? Precursor Group, luly 31, 2000 \ AOL's 1M is a
closed service using proprielal'y protocols. With domiDant market share this creates hu&e network effects.").

430 AOL Sept. 29 Ex Parte at 1.

431 AOL, New AIM 4. / Available Now, at http://www.aol.comlaiml(visitedOct.11. 2000). ~e Confidential
Appendix IV-B-2, Note 1.

432 Sa. e.g., Julia Angwin, Instl:Rt Messaging ~1'Vi"sat AOL Quietly LinUd, WALL ST. 1., Ott. 26,2000. at 8-1
(referring to "AOL's domimnc:e 01 instaDt-messaginl teclmology"); Louise Rosen, Why 1M Mallen So Much,
UPSIDE TODAY, Sept. 19, 2000, at bttp:/Iwww.upside.comlEbizJ39c289380.btml (visited Sept. 19, 2000 (AOL
"vastly outnumberinl its competiton' numbers")~ Nick Wingfield. Changing Chat, WALL ST. 1., Sept. 18,2000, at
R-28 (in 1M, AOL "bas become the undisputed heavyweight"), B-38 (referrllll to "AOL's domination of the
market" for IM); Prepared Testimaay ofPreston R. Padden, Executive Vice PresideDt ofGovernment Relations, The
Walt Disney Co., at 3 \a near monopoly in IDslant Messagjna"), FCC En Bane Hearing. CS Docket No. 00-30 (luly
27,2000).

4J3 ~e. e.g., Letter from Peter D. Ross, Esq., Wiley Rein and Ficldin& CouDsel for AOL, to Ms. Deborah LatheD,
Chief, Cable Services Bureau, FCC, daIed Dec. 9, 2000, Aaacbmeats passilfl.

In a market characterized by strong network eff'cets, a provider with a nwkct share X times the size of
another will, in fact. have more than X times the power of the other. In sucb markets, a partic:ipaDl's relative

(continued... )
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161. Independent companies have recognized the strength of AOL's 1M by signing deals with
AOL. These include both Sprint and AT&T agreeing to make AOL's 1M avaiJable to their wireless
customers436 and Sears ~ing to use instant messaging to connect Scars customers with Sears customer
service representatives.47 EanhLink, a major direct competitor of AOL in the ISP business, has
continued a licensing arrangement with AOL. EarthLink would be expected to compete with AOL in 1M
if that were possible. Finally, the continuing strength of AOL's 1M has been recognized by a number of
independent anaIysts.43

• All this evidence strengthens our conviction that AOL's possession of by far the
largest NPD confers great power on it.

162. AOL disagrees with the commenters who contend that it dominates 1M. For example,
AOL points to entry into the 1M business by other providers and appears to claim that it does not benefit
from network effects.439 We disagree. New eatry may indicate competition, especially in a stable,
mature business. 1M is not such a business, however, and new entry into 1M may also be explained by
factors other than healthy competition. The smaller providers may be able to attract customers in a fast­
growing market in which they offer extraordinary promotional inducements,44O may plan to succeed ~
targeting niche groups441 or may be concentrating on very sophisticated features and functions.

( ... continued from previous pqe)
strength may be measured not so much by its market share (N) as by NZ in the case of one-to-one messaging and by
2N in the case of group communications such as chat rooms and 1M groups.

.34 AOL Nov. 17 Ex Pane, At1acbment (Growth in Unique Visitors to Instant Mcualina Services 2000).

• 3.5 Jim Hu, ADL 's Lead in InstQlft M.ssaging Arena Dwindl.s, CNET NEWS.COY, Nov. 16, 2000 (dcscribiDI "the
now;WugctCMGI~complDies iCast and Tribal Voicej (empMsjs in orisinal), auaebed to AOL Nov. 17 Ex
Pane.

.36 $H••.g., Irene M Kunii, Look Who's Going Courting in JaptlII, BusINESS WEEK, Aq. 7, 2000, at 2000 WL
24484561; Neil Inrin, AOL DUtlts E-MQiVIM Pap,., WASHTECH.COM, Dec. I, 2000, at
http://wIsbteehcomlnewslmedial5560-l.html (visited Dec. 1,2000); New M.dla, CoMMllN. DAILY, Oct. 20, 2000.
Se. a/s;Q America Online, Inc., Dp.n 1M Al'dtit«lItre IAsign, at bttp:l/aim.aol.comIopenim, visited Iune 19. 2000
(licensees of AOL include Lotus, Lycos, EartbLink, aDd other ISPs).

07 Sa, e.g., Michael Brick, AOL S.an Fo,.", A/liQIIC., THESTREET.COM, Marth 14, 2000, at
hnp:/Iwww.thestRct.comlpf/brlalewslintc:metl900219.html (visited Dec. 13, 2000). By conuast, Yahool has been
able to interest relatively few wireless providers in adopting its 1M. s.., •.g., NrN Inte1'«tiw Wirel.u S.1'Via from
J,lotie"t F01'tijied With Yahoo! Now Availtlbl. to Co"sunwn NQJiOlfWick Via www.elinkhu..com. PR NEWSWlRE,

Nov. 9, 2000.

01 Julia Angwin, IItSlQlft M.uagiIfg Sn'vi"s at AOL Qui.tJy LinUd, Linad, WALL ST. I., Oct. 26, 2000. at 8-1;
Jim Lynch, IlfSlQlft M..."., ROIIIIdvp, MSNBC Teebno1o&Y. AlJI. IS. 2000, at
http://www.msnbc.comInewsl447786.up(visitedAua. 28.2000);NickWinIfield..ClttmgingChat.WAlJ.ST. 1.,
Sept. 18, 2000, at R-28; LouiIe Rolen. Why 1M MQII.n So Much. UPSIDE TODAY, Sept. 19, 2000, at
http://www.upside.c:omIEbi7J39c289380.html (visited Sept. 19, 2000).

09 AOL Sept. 29 Ex Parte • 1.

440 s.. Letter from William L. F"lSbma. Esq., Swidler Berlin SherefI' Friedman, LLP, counsel for RCN Telecom
Services, Inc., to MapJie Roman Salas. 5eaetaIy, FCC, dated Dec. 21,2000, at 1 See also Confidential Appendix
IV-B-2, Note 2.

441 Letter from Margaret Heffernan, President aDd CEO. iCast, and Shai Suber. President, Odigo Ltd, to Maplie
Roman 5aJas, Secretary, FCC, daIed Oct. 25, 2000, at 0.2 ("iCast and Odigo Oct. 25 Ex Parte").

~ fie. iCast Comments at 6; Tnbal Voice Comments at 6-7 (alleging that services other than AOL's have better
(continued... )
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Because their offerings are unlikely to tempt a significant number of mass market users, however, they do
not challenge AOL directly or significantly. Further, entry into 1M may have been induced, despite
network effects, by the prospect of interoperability with AOL. This prospect has been created by industry
efforts; by expectations of governmental action by this Commission, the Federal Trade Commission,
and/or CongresS;443 and by AOL's own public statements pledging to help achieve interoperability.444
These factors may induce entry especially by those who believe that they will have advantages post­
interoperabiJity stemming from unique features and functions.

163. From among all entrants into the 1M business, AOL points especially to Microsoft as a
significant rival. AOL claims that Microsoft's presence, and especially its recent growth in the market,
demonstrates that AOL does not dominates 1M. AOL points to Microsoft integrating its 1M product into
its Windows desktop and to Microsoft's strength in desktop applications generally.44S We note that
Microsoft is a potentially fonnidable competitor. However, Microsoft has not always been able to
leverage its control of the Windows desktop into dominance of other applications.446 In addition, in 1M
today, AOL benefits from network effects and first mover advantages; and, as we discuss below, the
proposed merger would give AOL significant, additional advantages over Microsoft, Yahoo!, and smaller
1M providers. And even if Microsoft's NPD did grow to rival AOL's, the result would be merely a
duopoly, not the healthy competition that exists today in electronic mail and that we hope will exist in
new IM-based services and AIHS in particular.44

?

164. AOL also claims that any incompatibilities between its and other 1M providers' NPDs are
mitigated by an existing adapter for ~ nameJl that an 1M user may use several 1M services
simultaneously,44I and that millions ofusen do so. AOL argues, therefore, that there are no barriers to
entry into IM!SO We disagree. We find the ability of users to use several 1M services is not a substitute
for interoperability. Using several 1M services (and, therefore, several NPDs) entails much

(...continued from previous pqe)
features and are more innovative). The PresideDt and CEO of iCast claims that an AOL employee told her that
iCast's "application was really cool." Heff'ernan House Testimony at 2, AttaduDeDt to iCast Oct. 10 Ex Parte. &e
a/so Jim Lynch. 1nstQlf/ Messaging Roundup, MSNBC TechDolOlY, Aug. 18, 2000, at
http://www.msnbc.comIDeWSl44n86.asp (visited Aug. 28, 2000), comparing scvaaJ 1M services based OD tbcir
features, appearance, ease ofusc, and otber aspectS. S« CoDfidenlial Appeadix IV·B-2, Note 3.

~43 iCast and Odigo Oct. 25 Ex Parte at 2.

444 Heffernan House Testimony at 2 ("we were hopeful that AOL would allow us to be interoperable .. .j,
Attachment to iCast Oct. 10 Ex Pane.

44' AOL Oct. 19 Ex Parte at 3.

446 See, e.g., Dean Takahashi, Zap! Bop! It's Web Comia, AsIAN WAll. ST. 1. at 24 (Apr. 28, 2000), available at
2000 WL·WSJA 2938872; Bob Trott, Microsoft Views AOL·TiIM WtII'M, Deal tU Conjl17fUltion of [1$ Own
Strategy, NE'l"WOU WORlD FuSION (Jan. 12, 2000)~ Steven Manes, Information 1$11" Everything,
INFORMATIONWEEK (May 26, 1997), available at 1997 WL 7602548.

447 We find similarly unatUac:tive the prospect of a tighl oligopoly of three 1M providers (AOL, Microsoft, and
Yahoo!) predicted by AOL. SH Oct. 19 Ex Parte and the Attachments tbcreto.

441 AOL Sept. 29 Ex Parte at 3, 5-6.

449 AOL Oct. 19 Ex Parte at 2·3 and attached charts and diqrams.

450 Su. e.g., Letter, from Peter D. Ross, Esq., Wiley, Rein & Fielcting, Counsel for AOL, to Magalie Roman Salas,
Secretary, FCC. Sept. 19, 2000, at 4 ("barriers to entry simply do not exist') r AOL Sept. 19 Ex Parte").
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inconvenience. A user must download several kinds of1M software; must register and maintain accounts,
unique names, and passwords with several 1M providers; must use eacll one enough to become
comfortable with its 'look and feel'; must keep several buddy lists and remember which buddies arc on
which 1M service (and with what names); and must keep several 1M sessions open simultaneously. Even
then, three-way communications arc impossible unless all participants use the same service. Indeed, in
light of these inconveniences, the fact that millions of people use more than one 1M service (especially
AOL and one or more other services) indicates not easy adaptation but the great value that users put on
being able to communicate with more, rather than fewer, people"') Maintaining multiple accounts, each
with its own 1M software, will be especially burdensome in hand-held devices. They have less storage
capacity than desktop personal computers..,z In addition, we understaDd that wireless carriers may
choose one software (e.g., AOL's) and make use of others impossible. Lack of choice of 1M services in
hand-held devices will particularly hurt persons with hearing, speech, and other disabilities, to whom 1M
via hand-held devices can be as important as telephones and face-to-fiu:e conversations arc to persons
who do not have hearing limitations. In sum, we find that the ability to use several 1M services and NPDs
does not effectively mitigate the network effects that favor AOL's NPD.

165. AOL further contends that it does not dominate 1M because it is possible for users to
move in a coordinated group from one 1M service to another. We find this not only inconvenient, but in
most cases impossible as a practical matter. Only if those who propose to move have precisely the same
buddy lists is this solution possible. Most likely, one user's buddy list does not correspond perfectly with
his or her buddies' lists, in which case moving requires that at least some of one's buddies be left
behind..,3 Accordingly, we find that no adapter exists to mitigate the network effects ofAOL's NPD.

166. AOL claims that entry into 1M would be easy for any company with a customer list,
especially a customer list as full as, for example, that of Sears or American Express. Again, we disagree.
As we noted above, an NPD for 1M must be a working pan of an electronic communications network.
Even the lengthy list ofan interactive web service firm such as Amazon, E-Bay, Napstel' and Real Player
would only be the starting raw material for entry into 1M. Any of these would-be entraDtS would need to
master a new business - real-time, two-way, consumer-to-consumer interadive service. A would-be
entrant would also need to launch a major marketing campaign to interest its customers in using its 1M.
Then millions of those customers would need to accept the invitation, download software into a personal
computer or other interactive device. pick an 1M name and find their buddies on the same service. From
the entrant's original customer list, tens of millions of customers would need to finish all these steps for
the resulting 1M NPD to rival AOL's. We find that there are few companies that could seriously attempt
such entry, and that even they would find many obstacles to successful entry.

167. Finally, it migbt be thought that in the rapidly c:hangins technology of the Internet, even
network effects and AOL's prelCllt position in the market would not pn:vent successful entry by 1M
providers other thaD. AOL, that a new breakthrough technology might become available and would be
superior enough to AOL's service to overcome the network effects flowing from its NPD, and cause users
to shift en masse away from AOL. In some "serial monopoly" markets. one standard dominates a market

451 See Letter from Erin M. Egan, Esq., Covington cl Burling. Counsel for Microsoft Corp., to MapJie Roman
Salas, SecretaIy, FCC, dated Nov. 20,2000, at 1-2 f'Microsoft Nov. 20 Ex Parte").

452 Letter from David Lawson, Esq., Counsel for ATetT, to Maplie Roman Salas, Secretary, FCC, dated Nov. 22,
2000, at 2 f'ATclTNov. 22 Ex Pane").

453 See Confidential Appendix N-B-2, Note 4. See also ATetT Nov. 22 Ex Parte at 2.
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for a time and is then overtaken by a new standard.4S4 We see no evidence at this time, however, of such
a new breakthrough technology strong enough to overtake AOL's NPD. AOL has pointed us to no such
evidence. On the contrary, the evidence indicates that NPD technology is the best protocol for providing
address and presence infonnation for interactive services.

168. AOL's Resistance to Interoperability. AOL has consistently resisted interoperability of
1M services. In 1999, various non-AOL 1M providers repeatedly attempted to gain access to AOL's
proprietary and/or AIM NPD in order to interoperate with AOL, and were blocked by AOL.4SS

169. AOL has stated that it will seek ~ility, but has participated little in industry
consultations aimed at industry-wide interoperability.56 According to several observers, AOL has
dragged its feet in these consultations.4S7 Objective evidence supports this view.4S1 The body through
which the consultations were occurring, the Internet Engineering Task Forc:e (IETF), found that AOL's

454 Se~. ~.g., Stan J. Liebowitz and Stephen E. Margolis, WINNERS, LosERS AND MICROSOFT at 10-11,137 (1999).

4SS iCast Comments at 1; Disney July 2~ Ex Parte at 27-28; Aaron Pressman, MiaosoftM~~np"Finds Its Voice at
2, THE STANDARD, July 20, 2000, at bttp:/Ithestandard.comlarticleidisplaylO,1l~1,16984,OO.hbD1?n1+dnt(visited
July 21, 2000). We know of no attempt to gain access to AOL's NPD for ICQ.

456 Se~ IMUnified, Mission Slat~ment, at bttp:/Iwww.imunified.orgI (visited Au~ 11, 2000), conccming IMUnified,
a recendy formed coalition of technology and instant messaging companies. They plan to make each others'
services interoperable and "will strive to implement open standards-based interoperability for instant messaging as
these protocols emerge from the IETF standardization process." Founding members include AT&:T, Excite@Homc,
iCast, Microsoft, Odigo, Tnbal Voice and Yahoo!. They announced in late July that "we will publish specifications
that will enable functional interoperability among IMUnified membels' insIaDt messaging services and that we will
implement during the fall timefiame." IMUnified, Roundtable QcfA: Indrutly l..etJtlen DiSCflSS Goa/$ of New
L\fUnijied Coalition, at h1tp:/Iwww.microsoft.comlpresspuslfeaturesl2000rjulOOlO7·2~imUnified.asp(visited A~
11, 2000). Se~ also Ariana ElDljung Cha, AOL UntrltlWd /n Softwan Disptlt~. WASH. PosT, Au~ 24, 2000, at A-I, •
14; Jim Lynch, /n$tarrt Me~ng Roundllp, MSNBC Tecbnology, ~ 18, 2000, at
http://www.msnbc.comlDCWS/447786.asp (visited Aug. 28, 2000).

4S1 iCast Comments at~, 10; Letter from Ross Bagully, President and CEO, Tn'bal Voice, to Magalie Roman Salas,
Secretary, FCC, dated Aug. 8, 2000, at 1·2 ("Tnllel Voice Au~ 8 Ex Panej; Indusby White Paper OIl AOL's
Submissions to the IETF &: the FCC ("Second 1M White Paper") at 11 0.19, 14, AtIac:hment to Letter from Rosa
Bagully, President and CEO, Tnllel Voice. to Magalie Roman Salas, Secrauy, FCC, dated July 21, 2000 ("Tnbal
Voice July 21 Ex Panej. ScM:ra1 observers appear to find AOL's origiDaJ participation in IETF less tban
enthusiastic. Carolyn Dutfy MarsaD, AOL Out of/1UIJJtIt MeWJging Stondmd BaU-Off, Network World Fusion
News, Aug. 7, 2000, at http://www.oewfUsion.comlcgi-binlmailtolx.cgi(visited Au~ IS, 2000); Network World,
Front News Briefs, AOL Tom /nstQlll MeWJging SlandanJ, NETWORK WORLD, June 19, 2000, at 2000 WL
9~35687 ("After a year of dragiq its feet on inIlaDI messaging interoperability, AOL ..."); Lawreace J, Magid,
Instant MeS$Qging Usen Victims tU Giants Do /JQn/e, Los ANOELES TIMES, Aug. 23, 1999, at C-l, at 1999 WL
2189129 ("IETF bas yet to receive AOL's instant messaging protocols, said Vljay Saraswat, cexhair of the IETFs
Instmt Messaging aDd Presence Protocol committee. 'In tams of moving the whole process forward, it would be
significandy hclpfill to hIM: AOL's protocols publisbed, but different companies cboose to participllle in different
ways,' Saraswat said"); Charles Cooper, 1'he M~uaging Muddle: End the Bickering, ZONET NEWS, Auo. 4, 1999,
at 1999 WL 14537884 ('1be IETF, wbic:b bas been working towards hasbing out a consensus on messaging
protocols, received encouraging oews 1asI week wIleD AOL said it would participate in a working group charged
with drafting the outlines of a universal JDeS5ISin8 protocol. .,. AOL couJd aa:cJcraIc the pnx;css by next
publishing its existing Instant Messaging protocols. That suggestion bas so far gone nowhere, ...").

451 Between August 1999 and October 2000, iDdusUy members exc:hanIed thousands of electronic mails about 1M
interopeJ3bility throop the IETF. Only eight weR by AOL. Heffernan House Testimony at ~, Attachment to iCast
Oct. 10 Ex Pane.
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proposal lacked specificity, and began pursuing several other proposals.459 Recently, the IETF suspended
its efforts, stating that no c.onsensus about how to effect interoperability could be reached." At the en
banc hearing in this proceeding, AOL opined that interoperability could only be achieved after lengthy
industry deliberations and has stated that a tec:hnical standard could be achieved by July 2001, after which
testing would begin.461 As noted below, we will require AOL to file a progress report with the
Commission every 180 days with regard to the actions it has taken towards interoperability.

170. AOL claims that it bas been stymied in its attempts to provide interoperability by its
desire to protect the privacy and security of its customers.4Q Other 1M providers allege that they already
have security and privacy procedures that are at least as great as AOL's.- We find AOL's claim
unconvincing. AOL has given us no details about its ccmcems, or how it currently protects its users.
While it may be that AOL desires eventually to create an interoperable product that protects subscribers'
privacy and security, privacy and security are matters that can be negotiated and resolved promptly, not
pretexts for delaying interoperability unnecessarily.464 Microsoft and Yahoo! express no such disabling
anxieties about privacy and security, even though they, like AOL, have reputations, goodwill, and
customer bases to protect, and the technical expertise to distinguish serious and real problems from
imaginary and minor ones. Microsoft and Yahoo!, not to mention many other 1M providers, have as
much incentive as AOL to implement interoperability with adequate proteetions for users' privacy and
security. Security concerns do not appear to be the only reason that AOL bas resisted interoperability.

171. A.DL's Us. of Bae/cwa'" Compatibility. AOL's new IM-based services in AIM 4.1
include a Talk Feature. In introducing AIM 4.1, AOL is taking advantage of backward compatibility by

459 S. also Carolyn Duffy Marsaa, AOL Old of /1UItInI Musaging SlQlfdtltv/ lk*-Dff, Network World Fusion
News, Aug. 7, 2000, at btIp:/Iwww.newfiJsioo.comIep-biDllDliltolx.cgi(visited AlII- 15,2000) \AOL's last-minute
submission was a general framework for instaIIl mc:ssagin, inIeIoperability rather thaa a full-fledged protocol, so it
was not chosen for further consideralioo.j .

.. Damis Fisher, A New Tackfor 1MProtocol, EWEEK FROM ZDWIRE, Oct. 22. 2000, al2000 WL 18179376. It is
largely for this reason that we cboose a remedy other than the ODeS, empbasiziDa iDdustry standard setting through
the lETF, advocated by IMUnified aDd its members. Su. e.g., Microsoft Nov. 20 Ex Pane at 2.

461 FCC En Bane Hearina, CS Docket No. 00-30 (July 27,2000), Tr. at 167~: Chairman Kennard: "... You\'e
said tbIt you want (interopelability) to bappen and that you can do it Could you tell US for the record when it will
get daDe.,. Mr. Scbu1er: "Well,. we can tell you for the record that there are two pieces to the puzzle. One piece of
the puzzle is building the tecbDolo&Y _ will allow our !CIWI'S to intaopetaIe with other services aDd incorporate
all the CODII'OIs tbIt allow us to proIeCt our consumers. We tbiDt tba's about a 12-1IlOIItb job. . .." Chairman
Kennan1: "Twelve IDOIUhs from today." Mr. Schuler: "We are workinI at it riabt DOW. But there's another issue-"
~ Kennard: "Is tbaa a ycsr Mr. Schuler: Well,. yes. Twelve montbs from today." Chairman Kennard:
Twelve montbs from today.to Mr. Scbuler: ..But let me clarify. That's 12 IDOI8s to do the technology. 1bcrc is
another issue that's impotta.... . . .. the hackers and spammen are out there fiJUrinl out how to break it ...
{T]here bas to be a period ofquality assuraac:e, a period of us tesUnl the system and assuring that . . . . you\'e built
the most UDbreaJrable system possible to We do not necessarily agree with AOL that achievinl inIcroperability will
require such a 1eqIby time. Su abo Coafidenrial AppcIIdix IV-B-2, Note ~; Tribal Voice Alii. 8 Ex Parte at 1-2.

462 ComptIIY Case En BaDe TestilDOll)', Tr. at 29-30, and ScbuIcr En BaDe TestilDOll)', Tr. at 164-65, with Bagully
En BaDe Testimony, Tr. at 154. Se. a/$o AOL Sept. 19 Ex Parte at 4; American 0aliDe, IDe., Ope" 1MAl"Chitectltn
Design, at bttp:l/aim.aol.comlopenim. visited JUDe 19, 2000 \(W]e have resisted efforts by our competitors to
impose a 'quick fix' system that wouIdjeoplrdize our members' privacy aDd security.").

46l iCast July 25 Ex Pane, Altachmcut at 11-13.

464 See Tribal Voice July 21 Ex Pane, Anachmem (Second 1M White Paper) at 7-11.
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making its new features compatible with its 1M scrviec.46.' AOL docs this by using the same NPD, the
one it originally built for 1M, for these new features. In this way, a user of AIM 4.1 who has high-speed
Internet access service is not only able to engage in AlliS exchanges with other users of AIM 4.1, but is
also able to continue to engage in 1M with the much larger body of AOL's 1M users who continue to use
narrowband Internet acc:ess service. AOL is also using its base of1M users as a springboard for launching
its AlliS. Recently, in introducing AOL Instant Messenger 4.3, AOL's web page warns that "[i]n order
to take advantage of some of the newest AIM features, both you and your buddies must upgrade to AIM
4.3.... If your buddy's software is older, they may not be able to talk, share files, or take advan~ of
other new features. Send an instant message to your buddies today to let then know about AIM 4.3.'

172. We find it likely that AOL will, when presented with other, similar opportunities,
continue to take advantage of backward compatibility as it rolls out new AlliS. Users of its new high­
speed services will be able to use AOL's 1M to communicate with its existing customer base. In addition,
narrowband 1M users may be able to adopt these new high-speed services, which will enable them to
communicate with their users, albeit with relatively low quality. The Talk Feature of AIM 4.1 is a good
example of such a feature. It can be used by narrowband customers, but quality is higher for high-speed
customers. This difference will be more evident for features that require yet more bandwidth, such as
videoconferencing.

173. BacItward compatibility will have at least two benefits for AOL. First, it will enable it to
offer new services tailored to high-speed customers without losing the network effects of the NPD that it
developed in narrowband 1M services. That is, AOL wiU be able to take the value inherent in its 1M NPD
and leverage it into its new AlliS. For example, users of AOL's AlliS will, because ofthe availability of
AOL's NPD, be able to send streaming video messages to more other users, and will be able to receive
them from more other users, than users of any other AIHS. AOL users will be able to video chat with
more buddies, wiU be able to go web surfing via streaming video with more other users, will be able to
hold larger business meetings with documents displayed via streaming video, and will be more likely to
quickly compose large groups for these and other uses of streaming video.

174. Second, the benefits of providing backward compatible AIHS may lead other actual or
potential providers of competitive but incompatible AIHS to conclude that it will be difficult, if not
impossible, to successfully compete with AOL for customers.467 Thus, AOL's user base and NPD in 1M
gives it a unique first mover advantage into ADiS. We find that, with the advantages that backward
compatibility will give it, AOL will be more able to dominate ADiS, or may be likely to dominate AlliS,
not necessarily on the merits of its service, but because of the network effects inherited and leveraged
from the NPD it built up in the 1M businea.

17S. Anttcompetttiw Effects oftM Proposed Merge,. As already discussed, AOL is by far the
largest 1M provider, by virtue of its uniquely large NPD, and therefore bas a strong incentive to resist and
delay interoperatiDg with other 1M providers' NPDs. Without interoperability, users may choose AOL's

46.5 See Bernstein aDd McKinsey - BroadbIJIdf at 24 \. .. AOL counts fuUy halfof the current online subscribers u
its customers, givina it the opportunity to shift many customen from slow- to high-speed !CIVicc. ").

466 America Online, Inc., AOL /1fSkIIIt Me~n., 4.3, at bttp:llwww.aol.comlaim4Mdml (visited Nov. 17,20(0).
Slightly earlier, in announciq its AIM 4.1, AOL cncowapd users to "[slcnd an instIDt message to your buddies
loday to let them know about AIM 4.11" America 0nliDe, Inc., AOL /1fStQ1I1 Mesanp, 4. J, at
http://www.aol.comlaimlaim40.bbDl(visitedOct.II. 2000).

467 See ATetT Nov. 22 Ex Parte at 2.3.
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1M simply because it bas the largest NPD and not because it offers the best value or is most attractive for
some other meritorious reason. This puts a damper on competition and innovation. whether or not the
network effects are so strong that they cannot likely be overcome (e.g., by a highly superior product
offered by a competitor). AOL is in fact strongly resisting interoperability, thus taking advantage of the
network effects of its NPD in competing with other providers. As a consequence, all consumers and the
public interest are being disserved. Actual and potential competition among 1M providers is hampered.

176. We conclude that AOL, through the proposed merger, will gain control over many
significant assets owned by Time Warner and that these assets will make AOL Time Warner more able or
more likely to dominate AIHS than it would otherwise be.- AOL Time Warner may well be in a
position ofunassailable dominance in AIHS as a result ofthe proposed merger.

177. One, but by no means the only, relevant asset is the cable television systems owned by
Tune Warner. These systems are now being used to provide high-speed Internet access. A second asset
that AOL will acquire in the proposed merger is Time Warner's contradUal relations with the
approximately 13 million cable television households in this country that those systems serve.-

178. A third relevant Time Warner asset is Road Runner, a major high-speed ISP, and a fourth
is Road Runner's contractual relations with its subscriber base. which recently passed 1.1 miUion.4

'lO

Road Runner is now the exclusive high-speed ISP on Time Warner cable systems.471 In addition,
approximately 40 percent of Road Runner's customers are on cable television systems other than Time
Warner's that have agreed to make Road Runner their: exclusive high~ ISP through 2001.472 These
latter cable television systems serve more than five million. households.47J Thus, by acquiring TIDlC
Warner, AOL has gained access to nearly 20 million households who are or will be enabled for residential
high-speed Intemet access and to whom AOL Time Warner may now market AIHS.414 Road Runner

461 We do not here chaJ1en&e how AOL achieved its domi~ of 1M service, or its deployment of AnlS as stand­
alone services. Indeed, we 11m: eopacd in nWDerOUS proceedings to encouzage tbe deployment of new and
inDovative SCJVices to aU Americans, and we welcome tbe introduction of AnIS and any increased demand for high­
speed SCJVices and connections tbat may result from tbe introduction of AnIS.

... TiIM Wante, Cable Joilu Pow,UP to P1'OVitM High SpHd Accar to Bridp the DigitaJ Divitk: New
Partnership Helps Undlnerved YOfIth Sllcaed in the DigittJiAge, BuSINESS WIRE. Oct. 19, 2000.

• 70 Road Runner Corp., RoadRIIIIItU Sets &cord Third Qru2tW, (press release), Oct. 16, 2000.

471 Time Warner bas announced tbat tbis exdusivity will ead in April 2001. AT&T Corp., Rood RIUUI.' Joint
VenlJln To & Di$$OMd (pial re1eaIe). Dec. 18, 2000. See al.Jo Tune Warner IDe., Ti". Wame, To IncTYase Road
RIUUJD' OwMnllip andMtIIfIJP Its O,.raliOlU (press release), Dec. 18, 2000.

47% 8ft. e.g., Rebecca CaDIwell. DOJ Waws Road R"",ne, Away From AT&T, 1NTEJlAcTIVE WEEK FROM ZOWIRE.
JUDe S, 2000, at 2000 WL 4066715 (RaId RuDDer is exclusive hiJb-speed pnMdcr to Media One).

473 Recently, MediaOne alone was aUmateei to bIve S mi1licln cable service customers. Kelly Pate. CSG Systems
Stock DivesAmidDispllle wilh.ATd:T, DENVEaPosT, 5ept 29, 2000, at 2000 WL 1.'829,..,.

m ROQI/ RunM' Goal One Million, TELEVISION DIGEST, March 13, 2000, at 2000 WL 8644906 (in March 2000,
new Road Runner President's "plan calls for ofreriq Road Runner to at least another 10 million cable homes this
year, which would make it available in more than 25 million homes. over 80% of combined Time Warner­
Med.iaOne universe.").
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does not now include an 1M service in its home page offering. but it is reasonable to expect it to have one
and for that to be AOL's NPD.47S

179. AOL will also acquire C4her relevant Time Warner assets, such as the significant content
owned by Time Warner. This includes the stories and photographs in Time Warner's magazines, such as
Time and Sports Illustrated; the news, sports programs and other information in video fonn available
through CNN; and its extensive library of movies, television shows, popular music, and animated
entertainment. This content will be useful to certain ofAOL's new AIHS, in particular sending individual
users television-based news stories on pre-selected subjects and allowing users to send each other Time
Wamer-owned animation, movie and television excerpts. and music. The video assets in particular are
well suited for AlliS. AOL's ownership of Time Warner will allow it to make this mass of content
available quickly to users of AOL's AIHS."1IS This content will have already been created, so the cost of
providing a copy of it (e.g., a video clip from CNN or a story from Time Magazine) to AOL will be, as a
practical matter, zero. The savings resulting from this kind of vertical merger will thus be increased
beyond their normal levels.""

180. The combination of these assets will likely give AOL Tune Warner another first mover
advantage in AlliS."" In contrast. other AIHS providers, if they have any access to Time Warner's
systems, services, and content, will need to negotiate individual contracts for that acc:ess and will have to
pay for it. They will need negotiations with, and payments to, other content owners, also, to bring
comparable AIHS to their users. Given the size and scope of Time Warner's assets, many contracts and
much time would be needed to make an equivalent AlliS offering.

181. In sum, although Time Warner's valuable content, conduits, prominent high-speed ISP,
and ready-made customer base wiD enable the merged finn to provide more services to AOL's 1M
customers, this combination will al!D make it much easier for AOL Time Warner to leverage the network
effects of AOL's NPD into AIHS. The Applicants appear to be pointing to this very phenomenon as a
benefit of their proposed merger wbc:D they state that they "plan to create and deliver to consumers easily

47S Sa Confidential Appendix IV-B-2, Note 6. T'bc FTC's Order to Hold Separate will prevent such an offeriq
until AOL Time Warner offers an unaftiliated ISP 011 each of its cable systems. Ordc, To Hold SeptVm..

To the extent that the almost meaty million Time Warner and Road Runner households already subscribe
to one of AOL's narrowband 1M servials, the bIckwaJd compatibility of AOL Time Warner's A.UIS can make the
latter services' atb3Ctions apparcnl SOl*I' than they otherwise would be.

476 ATclT Nov. 22 Ex Parte at 2.

477 See Letter from Dr. Frederick R. Wmen-Boulton, Mic:roecollOmic Consulting and Research Assocs., Inc.,
consultant for ATclT, to Maplie Roman Salas, Secretary, FCC, dated Dec. S, 2000, at 2. See also Michael H
Riordan and Steven C. Salop, Eva/WIling Veri/cal Mel'ge,s: A ,Post-Ch/cago APfJ"OlICh, 63 ANTrrRUST L.J. S13,
526-27 (1995) C'EIiminatin. Double Markup of Costs. When both the input and output markets an: imperfectly
competitive. output prices an: increued awe the competitive level and possibly even above the monopoly level, as
marginal input costs an: marked up .-ice, once by the input supplier and once by the output producer. UDder these
ciraunsrances, wben the intepated Ina can efficiently supply inputs to itse1( a vertical merger of a firm with a
supplier ofa variable input can reduc:c output prices by eliminating one of the two markups.").

47' AOL Time Warner's first mover advantqe will make mon: diffic:ult the task facing depIoyers of any new
"bn:akthrough technology."
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accessible interactive services - mixing and fusing content and communication elements - that today are
only in their infancy or are not yet on the drawing board.'0419

182. The proposed merger will also give AOL the opportunity and incentive to impair the
performance of its rivals' AlliS. Other AlliS providers will provide their services over Time Warner
cable systems and Road Runner. The proposed merger will put AOL in control of those assets. The
merger will thus give AOL the opportunity to control the quality of service that its competitors n:ceive.4IO

For example, AOL Time Warner will be able to make its own users' video conferencing transmissions
quick and clear and those of competitors slow and choppy.4I1 AOL Time Warner will have the incentive
to engage in such conduct because it will disccxlI'age consumers from using competitors' AlliS and will
draw them instead to AOL Time Warner's.412 Such conduct would be particularly destructive to
competition in AlliS because, as we have noted, QoS will be especially important in those services.

183. There is precedent for such misconduct. Companies in communications markets have
been known to acquire scarce facilities that their competitors need and to deny the competitors equal or
reasonable access to those facilities, and thus to give themselves anticompetitive advantages or
monopolies.413 AOL in particular bas a history of denying its 1M competitors any access to its NPD.

184. We find the situation in AIHS different from that which, in our ruling On the merger of
AT&T and Media One, led us to conclude that concern for the future ofcompetition in various broadband
services would be premature and that it would be prudent to refrain from action.414 There, we addressed

." Applicant's Seccmd Response at 17.

-1be existence of JUab-specd services that compete with cable-blled hilfHpeed seMc:a, such • xDSL, may DOC
dissuade AOL from such conduct in 1M. AOL's preseut positiclll in 1M andjts tikdy domiDlllQl! of ADIS daM in
large put from its NPD and will be felt on all hilfHpeed ..last miles." xDSL and other high-speed alternatives to
cable will not discipline, and may even extend, the anticompetitive potential of AOL's NPD.

411 A promotional paper by Cisco Systems stales that. with its network equipment, "[s]ervice providers can 'up the
ante' by giving customers guaranteed and di1ferentiated services through IP-based QoS product." Cisco Systems.
Whik PalM': Cisco's PacUt ove, SONEl'ISDH (POS) Technology Support; Mission Accomplished at 4, at
http://www.cisco.comlwarplpubliclcxlpdlttlI2OOOllccblposdh_wp.btm (visited Oct. 10, 2000).

412 Because we expect the basic tec:lmolosY of AOL's new IM-bascd services to be similar to otbers', AOL TIme
Warner will Jikely have more of an incentive to discrimiDate against the latter than it would if their services were
sharply differeuliatcd and ifeach appealed to different customers. In the latter event, AOL Tune Warner's incentive
would more likely be to make all the dift"erentiaIed services ftmction well. Se. Confidential Appendix IV-B-2, Note
7.

413 Sa ge,.,aJ/y United Swa v. AT&T, 524 F. Supp. J336 (D.D.C. 1981) (detailing the discrimination of the BeD
System local teIepbonc companies apinst its competitors in tenninal equipment, Jong dislance, and other products
and services for which acc:css to local Jines was necessary). Similar concerns also underlie the provisions
conceraing "program access" by cable television companies (Communications Ad § 628, 47 U.S.C. § 548) and Bell
re-cntIy info inIcrexdIange savice (CommunicatiClns Ad If 2~1.72, 47 U.S.C. 11271-72). Sft aUo James W.
Olson and Lawrence J. Spiwak. Can Shorl·T."" Limits on StraJ.,tc Verlical R#st1'aints /mpt"OVf Long-Te"" Cab"
Indllst'JlUDl"lrltPerf~?, 13 CAROOZOAJlrs& ENT. L.]. 283 (199').

414 AT&:T-U.diaOne OnlI', 15 FCC Red at 9871' 123 ,Given the nascenl condition of the broadband indusIry and
the foregoing promises of competition, we find it premature to conclude tbal the proposed merger poses a sufficient
threat to competition and diversity in the provision of broadband Internet services, contenl, applications, or
architect1D'e to justify denial of the merger or the imposition of conditions to supplement the Justice Department's
proposed CODSCDl decree.").
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the entire residential high-speed Internet access business. Here, our attention bas been sharply focused on
AIHS, the NPD assets at its core, and the particular abilities and incentives in AIHS of the two specific
parties to this proposed merger. Seeing a foreseeable and likely danger to competition in AlliS, we can
act promptly and with confidence. This danger leads us to protect the possible emergence of a
competitive market and not to wait for more traditional antitrust remedies, which may not be used until
harm is done and may take years to undo.

185. With a dominant position in the AIHS business, AOL Time Warner would be likely to
charge higher prices than it otherwise would to end users, content providers, and/or advcrtisers.4I

' AOL's
domination may also result in less innovation in new IM-based services, and AlliS in particular, than
there otherwise would be. We find such harm both more likely as a result of the proposed merger than it
would otherwise be, and contrary to the public interest. Accordingly, we find that the proposed merger
will significantly enhance AOL Time Warner's ability and incentive to leverage the network effects of
AOL's NPD, from its 1M service, into new 1M-based services including AlliS, thereby making it more
able or likely to dominate those services and to effectively foreclose the emergence of a competitive
market. We see no benefits from AOL Time Warner's domination that wiD outweigh these harms.

186. AOL implies that we should address these issues in a rulemaking that would apply to all
providers of 1M and new IM-based services.- The concerns we have described above flow, specifically
and exclusively, from AOL's role, and not from any other company's, in services that depend on an NPD
after the proposed merger. Further, our concerns are time-sensitive, focusing as they do on current events
in the emerging business ofnew interactive services. By the time a rulemaking ended, the domination by
AOL Time Warner that we today find likely might weD have been achieved and be beyond correction by
marketplace forces. Regulation of AOL Time Warner's offerings might be necessary. Too often in the
history of communications, interoperation bas required detailed government mandate and decades of
supervision,411 and dominant firms' entry into new markets bas~ case-by-case permission after

41' S., e.g., Heffernan House Testimony at 3 ("By declinin& to allow 1M interoperabillt and allowing rival
interaelivc TV providers to use AOL 1M only upon payment ofsubstantiallic:ense fees (or not licensed at aD), AOL
would substantially raise rival inWactive TV providers' costs."), Auacbmena to iCast Oct. 10 Ex Parte.

416 See AOL Sept. 19 Ex Pane at 5.

487 Sa, e.g., AT&T Corp., An""al Report lot' the Year Ending Dec. 31, /9/3, at 24-26 (1914) (the "Kingsbury
Commitment." in which AT&T coDUDitted to inten:onnect its long distance lines with independent telephone
companies under certain conditions), cited in MiltOll Mueller, Jr., t1NJVEUAL SERVICE: CoMPETlTJON,
INTERCONNECTION, AND MONOPOLY IN 11IE MAKINo OF 11IE AMERICAN TELEPHONE SYSTEM at 130 0.1 (1997); Bell
System Tariff Offerings 0/Loct:d Distl'ibutiOlf Facilities /01' U. by Ollte, Common Camen: Q1td uti.,. 0/Chief,
Comf1t01t Cam., Bul'etlll, Dated OctoN' /9, 1973, to Laruen" E. Hams. Vice Presiden" Mel
TeJecomMllnicatiOllS CO'P., Docket No. 19896, Decision, 46 FCC2d 413 (1974), affimwd, Bell Tel Co. v. FCC, 503
F.2d 1250 (3n! CU. 1974),"rl. denied, 422 U.S. 1026 (1975) (regulatiq intercoDnection between domiDaDt canic:rs
and new entrant private line canic:rs); United States v. AT&T, 552- F. Supp. 131,227 (D.D.C. 1982), affimted, 4(j()

U.S. 1001 (1983) (requiring Bell local companies to offer long disrance carriers other than AT&T iDten:onnectiClll
equal to that offered to AT41'); /nte1'C01tn«tion Between LocoJ Ezch~ c.r;,n and Conrmerclal Mobil' Radio
Service Praviden; Equal Ac"ss and /ntert:01tIWClion ObligattOllS Perlaining to COI1t1ffel'Ciai Mobile Rodio Servi"
Pf'Oviden, CC Docket Nos. 94-54 aad 95-185, Notice of Proposed Rulemakin&. II FCC Red 5020 (1996) (one of
many proceedings regulating inlen:onnection or dominaM wireline carriers and re1aliveIy small mobile wireless
earners); Communications Act § 251, 47 U.S.C. § 251 (detailed regulation or interconnection between dominant
incumbent local exchange carriers and new entrant competitive local exchange carriers).

79



Federal Communications Commission FCC 01-12

intense scrutiny.4I1 We assiduously seek to avoid those outcomes here, and we earnestly hope that our
light-handed, market-opening condition will lead to interopcrability without further government action.

187. Interoperability. We find that the anticompetitive dangers discussed above would be
mitigated if there were interopcrability between AOL's new IM-bascd services and those of other
companies. This would pennit a user of an AOL service and a user ofanother service to talk, play games,
engage in video conferencing, etc., with each other as easily as each exchanges instant text messages
today with other users of the service to which he or she subscribes. If there were interoperability of new
IM-bascd services, AOL would be less able to leverage its leading position in 1M services into those new
services.

188. To prevent AOL Time Warner, as a result of the proposed merger, from becoming more
able or likely to dominate AlliS, we impose a prophylactic condition. Because the domination that
concerns us would be made likely by the combination of AOL's and Time Warner's assets, we reject
AOL's argument that its dispute with other 1M providers about interoperability preceded and is therefore
immaterial to the proposed merger.419 We have also considered carefully AOL's other cautions against
intervention in the market, but we find them unconvincing. AlliS are novel services, but we and many
others believe that they will be significant in the near future. Ifthey are not, our intervention will cause
little, if any, hanD to consumers or efficiency. If, as AOL predicts, Microsoft and Yahoo! effectively
challenge AOL in 1M and/or AOL Time Warner in AlliS, tbca AOL will have an incentive to achieve
interoperability and our condition will not come into operation. The risk of our not intervening now,
however, is to risk the emergence of a significant new business needing regulation, a result we and
Congress wish to avoid especially on the Internet and interactive services. For the reasons stated above,
we cannot be certain that new entry, even by the likes ofMicrosoft and Yahoo!, will discipline AOL Tune
Warner in AlliS. Finally, we are not conviDced that AOL's expressions of concern with security and
privacy justify giving free rein to its resistance to interoperability.

189. Accordingly, we are imposing a COIldition that is precisely and narrowly aimed at
preventing the specific hann that the proposed merger will cause. It is also directed at serving the broader
public interest in encouraging entry, competition, innovation, the broader deployment ofnew services, the
lowest possible transaction costs for consumers, and necessary protection of persons with disabilities.
Our condition is balanced because it contains ways for AOL to show that, due to events we do nOt
anticipate, the condition is no longer necessary. Our condition gives AOL incentives that it docs not now
have to interoperate and thus to benefit consumers, efficiency and the public interest. Our condition also
gives other 1M and AlliS providers incentives to enter and remain in the business that they do not now
have.

190. As set forth below, our condition gives AOL an incentive to interoperate by forbidding it
from providing streaming video AlliS applications until it interoperata. Our condition focuses on
streaming video AlliS applications, for several reasons. First, AOL is not offering them as part of its 1M
today. Second, as we defiDe them below, we believe that the scope of video AlliS applications is
relatively clear. Ifour coadition focused on AlliS applications that included "talking" or "game-playing,"

- Examples are wireline telepbone COIIIpIIIies' enay iDIo c:eUuIar service (oW., ,.g., Roprs Radio Commun. Sav.,
Ioc. v. FCC, 593 F.2d 1225 (D.C.Cir. 1978); MCI CelI_ Tel. Co. v. FCC, 738 F.2d 1322 (D.c. Cir. 1984» and
enhanced savic:cs (see. e.g., CaIifomia v. FCC. 905 F.2d 1217 (9th Cir, 1990), 39 F.3d 919 (9th Cir. 1994), cerl.
denied, 514 U.S. 1090 (1995); aad Bell inalmbeat local excban&e carrier enay iDto iD-reJioD iDterc.vban&e service
(47 U.S.C. §§ 271-72).

419 Applicants' Reply CoIlUDCDlS .47-49.

80



Federal Communications Commission FCC 01-12

which AOL appears to be providing now to some extent, there might be difficulty in detecting when AOL
had made an advancement with these services. Third, AOL will be able to provide streaming video AIHS
applications for the first time on the facilities of Time Warner that are coming under AOL's control as a
result of the proposed merger. We believe that it is in these applications that AOL would be positioned to
gain the greatest anti~ompetitive advantage as a result of the proposed merger, by combining its NPD
with the assets of Time Warner.

3. Condition

191. AOL Time Warner's likely domination of the potentially competitive business of new,
1M-based services, especially AlliS applications such as videoconferencing, requires that we impose a
condition to prevent that merger-specific harm.- AOL Time Warner may not offer an AIHS application
that includes the transmission and reception, utilizing an NPD over the Internet Protocol path of AOL
Time Warner broadband facilities, of one- or two-way streaming video communication using NPD
protocols - including live images or tape - that are new features, functions, and enhancements beyond
those offered in current offerings such as AIM 4.3 or ICQ 2000b,49! unless and until AOL Time Warner
has successfully demonstrated it has complied with one ofthe following grounds for relief.

192. Grounds.lor Relie! Option One. AOL Time Warner may file a petition demonstrating
that it bas implemented a standard for server-to-server interoperability of NPD-bascd services493 that
has been promulgated by the IETF or a widely recognized standard-setting body that is recognized as
complying with National Institute of Standards and Technology or International Organization for
Standardization requirements for a standard setting body. At a minimum, AOL Time Warner must
demonstrate that the adopted protocol makes available to another provider of NPD-bascd services such
data in AOL Time Warner's NPD(s) as will enable the other provider's users to know the addresses of
AOL Time Warner users and detect their presence online, to the same extent that AOL Time Warner's
users know each others' addresses and detect each others' presence onfme. AOL Time Warner must also
demonstrate that the protocol makes available to other 1M providers any other information used by AOL
Time Warner to implement and process transactions of AIHS services, to the extent allowed by law.<494
The adopted standard shall also ensure that AOL Time Warner shall afford the same quality and speed in
processing transactions to and &om the other provider as it affords to its own transactions of the same
type.495 Other than specifying server-to-server interoperability as described above, we do not set any
technical criteria for intcroperability.

490 In ..AOL Time Wamer," we iDdude the sepuate pre-merger compmies and the post-merger company.

491 We explicitly exclude uppades to AOL's current 1M products that an: not otherwise included in AnfS. We do
not inteDd to include within AIHS stteaming video communications DOl utilizinl NPD protocols or applications thai
contain or an: packapd with current 1M.

492 By "implemented," we mean both the creation and deploymc:nt of the interoperable application.

493 "Server to server" interoperability is intaoperability in which a client inleracts with otber NPD-based services
through its own server. Eadl serwr estabIisbes communication with other seM!I'S, incJuding those eontroJIed by
other providers ofNPD~sed services, to excbange presence information and names.

494 The ocher provider must afford the same c:apebilities to AOL.

4~ We do not require the AOL Tune Wamer software to read and interpret an the data it receives or to make that
data comprehensible to its users.
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193. Option Two. AOL may tile a petition demonstrating that it has entered into written
contracts providing for server-to-server interoperability with significant, unaffiliated. actual or potential
competing providers of NPD-based services offered to the public.- AOL must execute the flI'5t such
contract prior to offering the video ADiS service described above. After AOL Time Warner executes the
first contract, an officer of AOL Time Warner shaU certify to the Commission that iti~ to
promptly negotiate in good faith, with any other requesting provider ofNPD-baseci services.

194. Within 180 days ofexecuting the first contrad, AOL must demonstrate that it has entered
into two additional contracts with significant, unaffiliated, actual or potential competing providers. The
interoperability achieved under these contracts sbaIl be identical to that described under Option One
above with identical terms and conditions for technical interoperability. All parties to a contract shall
agree not to alter the technical protocol without the consent of all parties providing interoperable 1M
services under these agreements. The contracts may contain different provisions for business
considerations. AOL Time Warner must submit copies of these agreements for server-to-server
interoperability into the record of this proceeding within 10 days of execution of such agreement. AOL
Time Warner may redact any proprietary information or terms not related to technical interoperability.

195. Option Three. AOL Time Warner may seek relief from the condition on offering ADiS
video services by filing a petition demonstrating that imposition of the condition no longer serves the
public interest, convenience and necessity because there has been a material change in circumstance.
including new evidence that renders the condition on offering ADiS video services no longer necessary in
the public interest, convenience, and necessity. IfAOL Tim~ Warner proffers market share information
as evidence that the condition no longer is necessary in the public interest, convenience, and necessity,
AOL Time Warner must demonstrate that it has DOt been a dominant provider ofNPD services for at least
four (4) consecutive months.

496 A potential competitor is "an agn:ssivc, weD equipped aDd weD fiDaDced company that is engaged in the same
orreIated lines ofconunerc:c." Uni.d States v. FalstaffBnwing Corp., 410 U.S. 526, 532 (1973). See also United
Stales v. Penn-olin Chem. Co.• 378 U.S. 158, 174 (1964). In this c:ase, we expect that the potential provider would
be a company that is capable of entering into an anns-Ienltb, commercially reasonable and mutually beneficial
contract with AOL and is likely to become a significant competitor in the near term in providing NPD services.

497 By "negotiate in good faith." we mean that AOL Time Wamer: (1) may not refuse to negotiate with another 1M
provider regarding interopenlbility. (2) must appoint a negotialin. representative with authority to bargain and
conclude an agreement on interoperability. (3) must qree to meet at reasonable times and locations and may not act
in a manner that would unduly delay the course of nqotiatiolls; (4) may not put 1'ortb a siqlc, unilateral proposal
that is not subject to nqotiatioa; (') in respondinl to an offer proposed by another 1M provider, must provide
considered reasoas Cor rejectiJII any aspects of the other prorider's offer or proposal; (6) may not enter into an
agreement that requiJa the other 1M provider to inIeropeIate exclusively with AOL Time Warner or authorizes
AOL Time Warner to deay intaoperability to any other 1M provider, and (7) must agree to execute a writtell
agreement that sets fortb the fUll apeemellt between AOL Time Warner and the other 1M provider. We add the
seventh requirement to eusme that there ate no miSUDderstandinp as to the obligations of the parties to the
agreemeut. In additicla, because good faith dercrminatioas must be JIOUIIdcd on particmr _ we will abo
examine whether, based 011 the totality of the drtumsIaDces, AOL TUDe Warner bas barpined in good faith. If"
find that AOL Time Warner has not barpjned in good faith, " will insauct AOL Time Warner to restart
negotiations with the aggrieved 1M provider, but win not mandate thai the parties reach agreement or enter into a
conU3d on specific terms or conditions. Cf. Implementation ofthe Sa.llire Home View' Improvement Act ofJ999.
Remmsmission Const!nt Issues: Good Faith Negotiation and Exclusivity. CS Docket No. 99-363, First Repon and
Order, 15 FCC Red 5445 (2000).
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196. Procedure for Submission ofPetition to the Commission. To receive authorization to
offer AIHS video services pursuant to Options One through Three above, AOL Time Warner sball submit
a Petition to the Commission. The Petition shall be filed with the Secretary's office and shall contain the
factual and legal bases demonstrating satisfaction of one of the three options set forth above. The
Commission shall put the Petition out for Notice and Comment with a maximum of 30 days for receipt of
such comments. Petitioner may submit a reply not more than IS days after the closure of the comment
period. Upon the timely filing of Petitioner's reply, the Petition, comments and reply sball be submitted
to the Commission for disposition. The Commission shall issue its findings and conclusions not more
than 60 days after receipt of the matter. This timeline may be altered at the discretion of the Commission
upon a timely submitted request of the Petitioner. The findings of the Commission shall be made upon
clear and convincing evidence, and in the absence of such an evidentiary showing, the condition shall not
be eliminated.

197. Reporting Requirement. We also require that AOL Time Warner file a progress report
with the Commission, 180 days after the release ofthis Order and every 180 days thereafter, describing in
technical depth, the actions it has taken to achieve interoperability of its 1M offerings- and others' 1M
offerings. Such reports will be placed on public notice for comment. Any confidential or proprietary
information contained in the reports may be submitted to the Commission punuant to the terms of the
protective order in this proceeding.

198. Enforcement. The Commission shall retain jurisdiction over the licensees or their
successors for the purpose of enforcing the tenns of this condition, for a period not to exceed five years.
The terms of this condition shall be enforced pursuant to the Commission's powers under the
Communication Act. Any party to the Order, or their successor in interest, may petition this Commission
at any time for relief from the condition on offering AIHS video services imposed punuant to this Order.

199. In the event that any person wishes to bring to us a dispute about AOL's compliance with
our condition, we shall requiR that the following procedures be followed. These procedures are designed
to resolve any disputes within sixty (60) days of the tint filing. Within twenty (20) days after public
notice is given of either the filing ofa complaint or a showing by AOL Time Warner, any interested party
shall file a response (AOL Time Warner's answer to the complaint, another person's response to AOL
Time Warner's alleged showing). Within ten (10) da)'S after the filing of the responses, the party that
made the first filing may file its reply.- The complainant and AOL Time Warner shall each, with its
first filing, furnish a detailed report, technical or otherwise, describing the conduct or events that are the
subject of the filing. All these filings shall be made with the Commission Secretary and shall be
concurrently served on the Chief, Cable Services Bureau.5OO The complaint or showing, as the case may
be, shall be dismissed or sustained within sixty (60) days of its filing.

200. Sunset. Five (S) years after the date of release oftbis Order, the condition set forth in the
preceding paragraphs shall expiR and shall not restrain AOL Time Warner from offering video AIHS.

491 Within "its 1M oft'erinp," we include the 1M offered u part of AOL's basic proprietary Internet access service,
AIM. ICQ. any 1M dlat is sponsored by AOL Time Warner and is included in Road Runner, and any DeW IM-based
service tbat uses the NPD that AOL uses for its 1M.

499 Cf 47 C.F.R. § 76.7

soo See para. 126F, stIprQ.
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C. Video Programming

201. In this section. we consider the proposed merger's impact on video programming sold by
program networks to MVPDs, who then deliver the networks via their distribution systems to their
subscribers' television sets. MVPDs include cable, DBS, multichannel multipoint distribution services
("MMDS"), and satellite master antenna television ("SMATV'') providen.501

202. Companies that own programming networks produce their own programming and/or
acquire programming produced by others, then package this programming for sale to MVPDs. As
discussed above, Time Warner bas ownership interests in a large number of programming networks, such
as CNN, TBS, HBO, Comedy Central and Court TV, among others.

203. We examine below whether the merger will create public interest harms with respect to
electronic programming guides ("EPGs''), the caniage of analog and digital video signals, or AOL Time
Warner's post-merger ownership interest in DirecTV, the nation's largest DBS provider. We conclude
that the merger will not result in a violation of the Communication's Act or Commission rules, nor will it
interfere with our implementation of the Communications Act or the Commission's policy objectives.
Accordingly, we reject commenters' requests that we impose conditions related to video programming.

1. Electronic Programming Guides

204. EPGs are on-screen directories of programming delivered through various meaDS,
including cable plant, telephone lines, and over-the-air broadcast signals. Original-generation EPGs are
not interactive, but rather continually scroll programming listings. These EPGs are generally delivered as
discrete video programming channels. Newer, interactive EPGs, howev., allow users to son and search
programming, give program descriptions, provide reminders of upcoming programming, and take users to
programming they select. Interactive EPGs can be traDsmitted via the Vel'tical Blanking Interval
("VBI")502 ofanalog channels, or may be transmitted as standalone digital data streams. Tbe purchasers
of EPGs are MVPDs such as cable and DBS operators, and, potentially, through set-top boxes, individual
consumers.503 The sellers of EPGs are EPG companies.504 Gemstar, the current market leader in the

SOl See 1999 Com~tition Report, l' FCC Red at 980 1 3 (generally describiDI the various types of MVPDs)
(Section 628(g) of the CoIlUDUDic:ations Act, 47 U.S.C. § 548<1>, n:quiR:s the Commission to report aJUluaUy to
Congress on the status of competition in markets for the delivery of video pJ'Oll'llllUlling). DBS operators provide
programming via satellite to subscribers that own or lease smaU-diameter n:ceivinI clishcs. MMDS providers offer
programming via microwave facilities (the service is ofteIl refened to .. '"wireless cable service"). SMATV
operators, also Icnown as ..private cable operators," also frequaIt1y use microwave facilities to transmit
programming to subscribers without crossing public rigblHf-way. SMATV subIcribers usually reside in multiple
dwelling units rMDUsj.

S02 Newton'5 Telecom DictiOIlll)' (11dlI Ed. 1996) defines the VBI as:

The intcrvaI between television frames in which the pictule is blanked to enable the trace (which
..paints" the screen) to retum to the upper left band comer of the screen, ftom where the trace
starts, once apia to paint a new screen.

This time period is the equivaJcnt of 21 sc:aaningliDcs. 1be VBI is used to transmit dlda to orpDize tile reJevisiOD
picture. as well as other data. Line 21 of the VBI is reserved Cor disIribution of closed captioning informalion. s..
Clo.d Captioning and Vitko !Ascription of Vid." Programming, Impl.,.ntaJion of Section 305 of 1M
TelecommunicatiollS Act of1996. Video Programmi", Accessibility. Report, MM Docket No. 9'-176, II FCC Red
19214 (1996).

S03 Some set-top boxes and television sets will have EPGs embedded within them.
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provision of EPGs, has contracted with AT&T for provision of EPGs on AT&T cable systems. sos

Gcmstar also has an agreement with AOL to provide electronic program guide functions for AOLTV.S06

20S. Gemstar argues that, although it has no complaint regarding AOL, Time Warner has
engaged in anticompctitive conduct by blocking subscriber access to Gemstar's Guide Plus+ EPG.S07 The
"Guide Plus+" EPG conveys programming information to consumers without a monthly service charge
and without the need for set top boxes or other devices. 5Q1 According to Gemstar, Guide Plus+ works
only when the television can receive updated progra.mming information transmitted via the vertical
blanking interval of local television broadcast stations.$09 Gcmstar states that Time Warner strips out the
EPG data in the VBI, rendering Guide Plus+ useless to many potential consumers.5lO Prior to the start of
this proceeding. Gemstar' filed a petition for special relief with the Commission regarding Time Warner's
actions.5

I
1 Gcmstar' states that it is taking the additional step of filing in this proceeding because it

believes Time Warner's past conduct with respect to Oemstar' illustrates Time Warner's lack of
commitment to open access for contcnt, including EPGs.m As a result. Gemstar asks that the
Commission impose conditions on the mer~er to ensure that Time Warner will keep its systems open to
competitive contCDt and service providers.51

206. In response to Gcmstar's comments, the Applicants state that this merger is not the
appropriate forum to litigate EPG iSSUCS.

514 The Applicants assert that the special relief proceeding
initiated by Gemstar is the proper place to issue a determination on the EPG dispute.SIS

(...continued from previous pap)
S04 In addition, some lTV providers may provide interactive EPGs as part of their lTV service. EPG companies
include Gemstar, WorldOatc (who provides "'TV Gateway" for WorldOate subscriben) and Liberate Tribune.

S05 We note that OIl July II, 2000, GemsIar and TV Guide, Inc. annauna:d the complcticIa of their merger, in which TV
Guide, Inc. will become a wholly 0WDCd .Ibsidiary of Oemsaa,. TV Guide, Inc., Gemsttr IrwntQJiOllQ/ Gf'OUP Limited
and TV Qui" Inc. AnnoIutce Compktion ol17wi,M.,... (praI rdeasc) July II, 2000. In additioa, in October 2000,
News Corp. increased its ownership inreresl in Gemstar·TV Guide to 43% by acquiriJII AT&Ts Liberty Media
Group's 21% ownership interesL As pelt of this same IJ"!U15W1ian, AT&Ts Liberty Media Group wiD incmIsc its
ownership interest in News Corp. to 18% from 8%. Ronald Gtuvcr, What Dt.$ John Malo,. &ally Want? BusINESS
WEEK, Oct. 9, 2000, at I.

S06 TV Guide, Inc., a.nutar Intemational Gf'OIIP Limited and TV Guide, Inc. AnnOflnC¥ Compklion of 'I'M;,. Merge,.
(press rdease). July 11, 2000.

S01 Gemstar Comments at 3.

5QIld

'j(JfJ Id

slOId Time Warner sweet receJIIly that it has ceased this practice (1ft letter from Marc Apfelbaum. Senior Vice
President and General CollOid, Time Warner Cable. to Stepben Weiswasscr, Exec:utM: Vice President and General
Counsel, Gemstar Deve10pment Corp, dated lune 15, 2000). However, we note that Gemstar indicates that Time
Warner's cum:nt decisioII to refrain from stI'ippina EPG data does not alleviate its omall c:onc:ems. cbaracterizjng
Time Warner's actioIIs u". tempoaIy cease fire." S. Letter from Gerald 1. Waldnln and lennifer A Jobnson,
Counsel for Gemstar-TV Guide IDIcmatioaal, 1Dc.. to Mapl.ie Roman Salas, Sec:reIary, FCC, dated lanuary 4,2001.

SII Set In n Ptlilion101' Special&/itfofG.msur, CSR·5528-Z (filed Mar. 16, 20(0).

5J 2 Gemstar Comments at 4.

mId. at ,. Sn abo NAB May 19 Ex Pane at 2-3; NAB Oct. 2 Ex Pane at 1-3.

5J4 Applicants' Reply COIlUDeDlS at 52.
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207. Gemstar has not shown that the merger is likely to create or exacerbate competitive harm.
Its dispute with Time Warner predates the merger announcement. Moreover, Gemstar's arguments are
being fully considered in the context of its petition for special relief asking that Time Warner cease
stripping out the Guide Plus+ data, and we find that it would be inappropriate to address them here.516

We therefore decline Gemstar's additional request for conditions on the proposed AOL Time Warner
merger. Furthermore, we note that the Commission bas committed to "monitor developments with respect
to the availability of electronic programming guides to determine whether any action is appropriate in the
future...517 Finally, the Commission has requested comment in a pending rulemaking proceeding on
"whether any rules are necessary to ensure Wr competition between EPGs controlled by cable operators
and those that are controlled by broadcasters...51.

2. Broadcut Sipal Carriaae Issues

208. The National Association of Broadcasters ("NAB'') and other broadcast groups are
concerned about the impact of the proposed merger on Time Warner's caniage of analog and digital
television signals.519 Specifically, NAB urges the Commission to prohibit AOL Time Warner from
blocking access to any part of a broadcast signal that consumers could receive free over-tbc-air, such as
electronic program guide information. 510 NAB also requests that the Commission require AOL Time

( ...continued from previous pap)
SIS Id at '3. See aJ$O Letter from Daniel L. Brenner, National Cable Television Association ,NCTA") to Wtltiam
E. Kennard, Cbainnan, FCC, dared May 36, 2000 ,NCTA May 26 Ex Parte"), IJaDSDIiUed by letter from DaDieI L.
Brenner to Magalic Roman Salas, Scaetary, FCC, dated May 26, 2000.

516 See I" ,.. P.titiOll fOt' Sp«iaJ Reli.fofG.lUttll', CSR-"28-Z (filed Mardl 16, 2000). Gemstar states that it
incorporlla, by reference, its COIIUIICIa from die special reJic(proco"dio, reprdiq TUDe Warner's refbsaI to cany
EPG-reIaIed data in the vertical ~1aDIdDC iDIcrYal of a television bIoIdcasl sipIl. In dill proceedin& Gemstar
argued the followinl poilU: (I) Time Warner's ae:tiaas violate die Commi...·s ruIa and policies requiriDa
mandatory carria&e of au propam-reIatcd material accompanying a broadcast sipal that ... must cany rights; (2)
Time Warner is impeetiq the RtaiI availability of competin, navigation devices; and (3) Time Warner's actions are
contnuy to other Commission ruIcs and policies. The Commission is also cum:nt1y enpaed in a proceedin, to
review the etfectiveness of the naviptiOll devices roles and to consider wbetber any cbanges are nec:essary. See
ImplefMntatiOll of S.cliOll 304 of tJw T.I«o"""lInicatiOll.J Act of J996, C01JIIMrciaJ Availability of Navigation
Devices, CS Docket No. 97-80, Further Notice of Proposed Rulernakiq and Declaratory Ruling, FCC 00-341 (rei.
Sept. 18, 2(00). Se. ai$O In,.. Camag. oftite Transmission ofDigital T.I.-visiOll Broadcast SlaJiOffS, CS Docket
No. 98-120, Notice of Proposed Rulemakin& 13 FCC Rall'092, IS1291 82 (1998).

SI7 ImpJ.m.ntatio" ofS.ctiOll 304 of1M T.I«ommllnicatiOlU Act of J996. CotrflMrciaJ AVdilability ofNavigation
D.-vic.s. CS Docket No. 97-80. Report aDd Order ,NavigatiOlllNvias Ordtt,...). 13 FCC Red 1477S. 14820 1 116
(1998).

SIS In re Cam. oftlN T1'a1ISIIIissiOll ofDigitaJ T.I.-vision Broadcast StatiOffS. CS Doc:ket No. 98-120. Notice of
Proposed RuJemakinl.13 FCC RaI. 15092• .,129 '82 (1998).

SI9 See NAB May 19 Ex Parte at 1-6; MSTV Reply ComIlMllltJ at 1-2; SiDcIair Comments; Disacy Reply Conunents
at 18-19; Disney July 2' Ex Parte at 35-37; Freedoin a....qstin' Reply CoIIIJIICIU

520 NAB May 19 Ex Parte at 2; MSTV Reply Comments at 2; Disney Reply Comments at 18-19. We note that
MSTV, Disney, and Sinclair have~ similar conditions as part of the merpr approYI1 process. S. MSTV
Reply Comments at I (requesting conditions that would prohibit AOL TUDe Warner from "cliscriminaling apinst
the programmin& navigation devices and other services delivered tbrouIh the broadcast sipal for freej; Disney
Reply Comments at 19 (requesting a condition that requires AOL TIme Warner to "pass tbrougb unaltered all die
free bits of broadcasters"); Sinclair Comments at 2 ("The Commission should prohibit AOL Time Warner from
degrading or blockin, subscriber access to any part of the digital broadcast sipal that could be rec::eived free over-

(continued... )
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Warner to carry the digital broadcast signals of local television stations on its upgraded cable systems.m

In response, the National Cable Television Association ("NCTA") asserts that the issues raised by NAB
are not merger-specific, but rather apply to all cable operaton.S22 Time Warner states that it has
negotiated retransmission consent agreements providing for carriage of both analog and digital signals
with each of the four major television networks (ABC, CBS, FOX, and NBC).523 According to Time
Warner, these agreements also serve as templates for stations affiliated with, but not owned by, any of the
four television networks.U4

209. The record does not indicate that the merger will create or enhance AOL Time Warner's
ability or incentive to refuse carriage of broadcasten' signals. We cannot conclude, therefore, that the
merger would create any public interest hann in this regard. Moreover, the issues raised by the
broadcasters are already under consideration in pending Commission proceedings ofgeneral applicability.
The conditional requirements suggested by NAB should be addressed in those proceedings, and not
within the confines of the merger analysis. As NCTA points out, the issues raised by the broadcasten
affect all cable operaton and not only Time Warner. We arrived at a similar conclusion in the AT&T­
TCI rnerger,5~ where NAB also requested digital broadcast signal carriage as a merger condition. We
find no reason to depart from Commission precedent in this case. Insofar as NAB's concerns about the
carriage of all components of the free analog broadcast signal are directed at EPG da1a carried on the
broadcaster's VBI, we note that this particular matter will be addressed in the Gemstar special relief
proceeding, where the issues have been fully briefed and discussed. S215 The carriage of digital broadcast
signals by Time Warner and other cable operaton is being considered in a pending rulemaking
proceeding specifically addressing digital must-earry issues.m The conclusions we reach in that docket
will, of course, apply to Time Warner as well as all other cable operaton. Accordingly, we reject
commenten' requests that we impose remedial conditions on AOL Time Warner in this proceeding.

(...continued from previous page)
the-air.j.

521 NAB states that the AppticaDts' request for approval or the merger based on assertions tblIt the combined entity wiD
speed the CODIIIUCtion ofdigital bra8dbInd platforms provides a sepII3le basis for the Commission to requin: carria&e
of digital broadcast signals on its systems. See NAB May 19 Ex Pane ats. See DUo MSTV Reply Comments at 6
("specific and enforceable conditions must be placed on AOL Time Warner to protect the public's acc:ess to all of
the digital offerings broadcast srations would deliver to consumers free ofcharge.").

522 See NcrA May 26 Letter at 2.

523 See Applic:anl5' First Response at 6.

524 Tune Warner adds tbaI. in fact. negotiations with od1cr major television group owners arc underway. Id

52S See AT&T-TO DrtJ.'. IS FCC Red at 3183 143.

S26 See In IY Petition fOf' Sp«ial Rlilefof ~mstQ1', CSR·SS28-Z (filed Man:b 16, 2000). Sft also Navigation
Devices Orde,., 13 FCC Red at 14120 1116.

527 See In IY Camag,ofth, T1'tII'ISntission ofDigital Television Jkoadcast Stations, CS Doc:bt No. 98-120, Notice
of Proposed Rulemakin& 13 FCC Ral 15092. IS129 1 82 (1998). We note thIl Sinclair also arpcs that the
Conunission should ensure that consumen baYe access to he CM:l'-tbe-ait dipal bnlIdc:aa spall via~ and
lhat the Commission should adopt the COFDM digital broadcast SWJdanI. Sinclair Cammenrs at 3. We find that these
matters arc not linked in any way to either the merger or the bro8dcasl auriap issues geaaaUy preseuted by the
parties. These matters arc more appopaiatdy dealt with in the Commission's periodic review of the digital television
transition. Sft In the Matte,. ofReviN oftill Commission's Rules and Policies A.ff«Iing tM COI'IWnion to Digital
Television, NoCice ofProposed Rulemaking, MM Docket No. QO.39, FCC 00-13 (rei Mar. a. 2000).
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3. Cable Horizontal Ownership Rules

210. Commenters assert that AOL's indirect ownership interest in DirecTV, coupled with
Time Warner's cable holdings. would give the merged entity excessive purchasing power in the video
programming market sucb that it could ham video programmers and MVPD competitors.S2I We analyze
below the potential hanD that the merger may cause in the video programming market. We examine
specifically the question whether the merger would violate the Commission's cable horizontal ownership
rules. 5Z9 whicb we adopted pursuant to a statutory direetive. 53O We find that AOL's ownership interest in
GM does not violate our horizontal ownership rules or the statute. nor does it frustrate the implementation
ofthe Communications Act's goals.

211. In 1999. AOL made a SI.5 billion investment in General Motors Corporation ("GM") in
exchange for 2.669,633 shares of a type of GM Preference Stock ("Preference Stock").S3l General
Motors invested this money in its wholly owned subsidiary. Hughes Electronics Corporation ("Hughes''),
which in tum wholly owns DirecTV, a direct broadcast satellite ("D88'') company that provides
multichannel video programming to approximately 8.3 million consumers nationwide.m Several
commenters argue that AOVs investment in GM ~ves AOL the ability to influence DirecTV and
DirecTV's video programming purchasing decisions. 33 Given that Time Warner is the second largest
cable operator in the nation. these commenters argue that the proposed merger would increase the merged
firm's size as a multichannel video distribution provider ("MVPD''). Commenters contend that this
larger, combined MVPD would have excessive purchasing power over suppliers of video programmin&
thereby harming suppliers of video programming and MVPD competitors of AOL Time Warner seeking
access to the programming.534 Accordingly. the commenters request that the Commission require AOL to
divest its interest in GM as a merger condition.m

212. In Section 613(f)(I)(A) of the Communication Act. as amended., Congress directed the
Commission to place limits on a cable operator's size.536 Congress was concerned that concentration in
the cable industry could pose "barriers to entry for new programmers and a reduction in the number of
media voices to consumers. ,,537 Therefore. Congress directed the Commission to establish a horizontal
ownership limit that would prevent a 1arBe cable operator from using its size to harm video programmers
and MVPD competitors by virtue of its purchasing power.531 Pursuant to this directive. the Commission

521 See ACA Comments at 1.

529 47 C.F.R § 76.503.

530 See Section 613(f)(IXA) oftbe Conummieation Act of 1934, as amended; Cable Television Consumer Protection
and Competition Act of 1991 § ll(c>; 47 U.S.C. § 533(f)(IXA).

531 See Applicants' March 11 SuppIemcntallnformation at 11-120.15.

m See Id at 10-11.

533 See. e.g., RCN Comments. 6-7.

534 See RCN Comments at 6-8; ACA Commcuas at 13-14; Consumers Union CoDllllClltS all57.

m See ACA Comments at 13-14; Consumers Union Comments at 157; Consumers Union Reply COIlllDeDtS at 6.

536 See 47 U.S.C. § 533(f)(IXA).

537 Cable Act § 2(a)(4); 47 U.S.C. § 521 note.

531 See 47 U.S.C. § 533(f)(2XA)cl(B).
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promulgated a rule limiting a cable operator to 30% of the nation's MVPD subscribers.539 The 30% limit
takes into account the ability of a cable operator "either because of its size: . . . or because ofjoint actions
by a group of operators of sufficient size" to unfairly impede the flow of programming from the video
programmer to the consumer.S40

213. The Commission established rules (the "attribution rules") that detennine whether a cable
operator has sufficient influence or control over an MVPD such that the MVPD's subscribers should
count towards the cable operator's 30% limit.541 Under these rules, AOL's Preference Stock is not
attributable because nonvoting equity is not attributable unless the nonvoting equity is worth more than
33% ofthe total assets of the MVPD, which is not the case here. 542 The only possible attribution rule that
could be invoked here is one that is triggered when a cable operator holds 5% or more of the MVPD's
voting equity.543 However, even if AOL's Preference Stock were converted to voting equity, it would
constitute approximately 1.76% of OM's voting equity, well below the 5% voting equity threshold.S44

Thus, under our attribution rules, AOL does not have an interest in OM and its subsidiary DirecTV which
would de jure deem AOL to have influence and control over DirecTV and its purchasing decisions.

214. Nevertheless, RCN argues that the Commission should examine the totality of the
circumstances of the AOL and DirecTV relationship to detennine whether AOL has the actual ability to
influence or control DirecTV.S4S In our order establishing the attribution rules, we declined ''to examine
contract language on a case-by-case basis to detennine whether the contract gives one of the parties
thereto an attributable interest...546 However, the Commission reserved discretion to review unique cases
where "there is substantial evidence that the combined interests held are so extensive that they raise an
issue of significant influence.,,547 We do not find that this case presents unique facts that would merit
such a review.

215. RCN argues that AOL's investment in OM has led to a high degree of cooperation,
including the launch ofAOLTV for DirecTV and an integrated AOLTV~DirecTVset-top box.S4I We also
note that AOL and DirecTV have a number of other cantradS relating to DirecTV, DirecPC and AOL's

539 Set! 47 C.F.R. § 76.503.

S40 Set! In IY ImpitlIMntation ofS«tiOflI/(c) oftM Cable Television COIfSIUMr Prot«tion and Competition Act of
/992: Horizontal Ownership Limits, MM Docket No. 92-264, 'I'bird Report and Order rHorizontal Third Report
and OrdeY"), 14 FCC Ral19098, 19114-19116" 39-43 (1999).

541 Set! 47 C.F.R. § 76.503 0.2.

542 See 47 C.F.R. § 76.503 D.2; 47 C.F.R. § 76.501 0.2(i).

543 See 47 C.F.R. § 76.503 0.2; 47 C.F.R. § 76.50 I 0.2(a).

544 Set! Applicants' Madl21 Supp1ernmta1 Information at 14.

545 RCN ColIUDeIItS at 7 0.25.

546 Set! In IY Imple".ntatlon of 1M CobJ. Television Cunsum,r l7ot«tion and Competition Act of 1992:
Implementation of Cabw Re/ontl Ad Provisions of 1M TelecowununicatiOtU Ad 0/ J996: Rev;'" 0/ the
Commi.uion·s Cable Attriblltion R,.J.s, CS Docket Nos. 98-82,96-85, Report aad Order ,Allriblltion 0rdIr"), 14
FCC Red 19014, 19050 1 92 (1999) ,[AJ bright-line ... test is superior to a case-by-e:ase analysis because it
permits the planning of financial b'aDSadions and minimizes regulatory costs. j.

547/d. at 19050-51 192.
541 RCN Comments at 6-7.
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ISP services.549 Nonetheless, our review of these contracts does not reveal that they confer on AOL
sIgnificant influence over DirecTV's video prosramming activities. "Therefore, we reject the arguments
of commenters that AOL's ownership interest in GM will enable the merged firm to harm video program
suppliers and MVPD competitors seeking access to these suppliers.

D. Interadive Television Services

216. In this section we consider whether the merger will harm consumers or competition with
respect to the provision of interactive television ("lTV") services in Time Warner's cable system service
areas. Two objectives of the Communications Act appear to be relevant to the provision of lTV services.
First, the Commission has the responsibility to ensure that cable communications provide the "widest
possible diversity of information sources and services to the public."550 Second, the Commission is
charged with ensuring the ~id, private deployment of advanced services.551 As discussed in our analysis
of public interest benefits, 52 AOL and Time Warner bring together assets that could engender a
successful launch of lTV. AOL is the world's largest aggregator of Internet content and interactive
services, and Time Warner is the nation's second largest cable operator and owner ofa significant number
of the nation's most popular cable programming networks.m

217. We examine below whether the merged entity will have the ability and the incentive to
engage in behavior that would likely cause public interest banns with respect to lTV. We find that AOL
Time Warner would have the potential ability to use its combined control ofcable system facilities, video
programming and the AOL'IV service to discriminate against UDaftiliated video programming networks
in the provision of lTV services. We also find that AOL Time Warner may have incentives to engage in

S49 See Confidential Appcodix at Sectioa IVoC-l.

sso See 47 U.S.C. § S21(4) (purpoIe of Title VI, "Cable ComnnmicaIions," of the Act is to "assure tbat cable
commUDicatioDS provide aDd are enc:omaaed to provide the widest possible diwnity of information sources aDd
services to the public"); 47 U.S.C. §§ S32(a), (J) ("divcl'sity of information sources"); •• also Tum.,. B1'tX:It1casting
System, Inc. v. FCC, S12 U.S. 622, 663 (1994) (quoting United Stales v. Midwest Jlidro Corp., 406 U.S. 649, 668
n.27 (1972»; Review of th. Commission's Regulations Goveming Tekvision Broadcasting. T.levision Satellite
Stations Review ofPolicy and Ruks, MM Docket No. 91-221, MM Docket No. 87-8, Report and Order, 14 FCC
Red 12903, 12910-12916 (1999); IWd Lion B1'OfJt1casting Co. v. FCC, 395 U.S. 367, 390 (1969) ("It is the purpose
of the First Amendment to preserve an uninbibited marketplace of ideas in wbich truth will ultimately prevail, rather
than to countenance monopolization of that market, wbetbc:r it be by the~ itself or a private licensee.");
Tume,. Broadcasting. S12 U.S. at 657 (emphasizing tbat "ltlile potential for abuse of this private power over a
central avenue of communication cannot be overlooked. The First AJncodrnem's command tbat govemmeDl not
impede the freedom of speech does not disable the government fJom taking stepS to ensure that private intereslS not
restrict, through physical control 01 a aitical pathway of communication, the free 1low of information aDd ideas.").
We also note that 1M Unified arpes tbal the Commission bas jurisdiction over lTV because it is a "cable service."
See Tribal Voice and iCast Sept. S Letter at 31. Because we do not impose any conditions with repnl to lTV, we
need not resolve here the question 01 our authority to do so. However, we address this issue in our lTV NOI
proceeding. ~e l1V NOI, FCC 01-15.

SSl ~e AT&:T-MediaOne Ordu, 15 FCC Red 119821 , 11; WorltJCom-MCIOr.,., 13 FCC Red at 18030-3' 9; ••
also .47 U.S.C §§ 254; Telecommgnications Ad 011996 ("1996 Act"), Pub.L. 104-104, Title VII, § 706, Feb. 8,
1996, 110 Stat 153, reproduced in tbe notes UDder 47 U.S.c. § U7; 1996 Ad Preamble.
m See Section V, infra. (Analysis ofPotcntial Public Intaest Benefits).

SS3 Time Warner owns thRe of the five most highly rated cable programming networks, as well as the largest news
(CNN) and pay networks (HBO). Time Warner also bas significant publishing. music, movie and broadcasting
holdings.
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such discriminatory behavior. Nevertheless, even if AOL Time Warner were to discriminate, it appears
that the terms of the FTC Consent Agreements,", will. at present, substantially address concerns about the
availability of alternatives for the distribution of unaffiliated video programming networks' lTV services.
Therefore, we conclude that discrimination by the merged entity is not likely to cause a public interest
hann that warrants denial of the merger or the imposition of conditions that do not apply industry-wide.
Though we are unpersuaded a case has been presented on this record of merger-specitic harm, we do
believe important questions have been raised that warrant further examination in a proceeding of general
applicability. 10 the lTV NOI, we will consider whether i~-wide rules are needed to address any
impediments to the development of lTV services and markets.m

1. Bacqround

L The Components of lTV Service

218. Given the infancy oftbis market and the limited record before us, it would be imprudent
to endorse a comprehensive definition of lTV services. At present, however, such services appear to
include EPGs,SS6 content that permits the viewer to interact with the video signal ("interactive content"),
time shifting, and the overlay of communications services (chat, e-mail and instant messaginm
functionality Ollto video programming provided by a f.rogramming network (such as TBS or AMC). 1

Based on this record, it appears that three componentss • are necessary for the delivery ofhigh-speed lTV
services to consumers:

219. (I) a transmissiOD system (preferably broadband) for the delivery of the video signal
and interactive content ("transmission system"),

220. (2) an Internet connection with sufficient bandwidth to provide a suitable interactive
experience, with limited latency and optimal synchroneity ("Internet connection"), and

221. (3) a processing capability (I.g., a staDd-alonc set-top box ("ITV-STB"), such as
those used by WebTV or AOLTV, or a box integrated with the cable or DBS set-top box, that can
respond to interactive triggers, integrate video and enhanced content, and display the integrated product
on a television screen.SS9

~S4 See FTC Consent Agreement.

SSS See lTV NOI, FCC 01-1'.

SS6 We discuss the provision of EPG savic:es sepuatcly, above. OrigiDal-gcneraticlD EPG are DOl intera<:tive, but
rather continuaJly saoll prosrammina listinp. Newer, iJ1Ieradive EPGs, boMver, allow users to sort and search
PfOll'311UDin& give program descriplioas, pnMde remiDdcrs of upcominl progIIIDDIin& aDd ttansport users to
programming they select.

m The lTV NOI will explcxe lTV services in more detail For pwposcs of this 0,." we define lTV services to
include all of these servi<:cs.

SSI The lTV NOI will explore these components more closely.

SS9 Cable operators and DBS providers traditioaally have supplied set-top boxes to their subscribers, typically on a
leased basis, in order that their subscn'bers may view video programming. A stand-alone lTV-5TB will not, by
itself, enable a cable subscriber to view video propamming. As discussed below, the first deployment of AOLTV
involves a stand-alone lTV-Sm that must be coJUledCd to a cable or DBS set-top box in order to receive video
progra:nming. The lTV-Sm then blends the video prolJ'Blllllling with interactive proaramming that the lTV-Sm
receives from a connection to the Internet, wbich is currently a narrowband dial-up connection. Next-gaaatiOD

(continued... )

91



Federal Communications Commission FCCOI-U

222. Transmission System. It appealS that cable facilities provide the optimal platform for the
delivery of lTV services. The cable pipeline can permit interactive content to be delivered to the viewer
with the video signal, thereby ensuring that the video programming and the interactive content achieve a
high level of synchroneity when blended in the I1V-STB for television viewing.

223. A video programming network may send two types of interactive content with its video
signal. the so-called ''trigger'' of interactive content and interactive content itself: both of which could be
based on the AlVEF protocol or any other protocol."l) The "trigger" can appear as an icon on a viewer's
television screen and alerts the viewer to the availability of interactive content. When a viewer clicks on
the trigger, the trigger requests the interactive content. When the interactive content is sent with the video
signal, the trigger causes a compatible I1V set-top box to display the interactive content on the television
set. 561

224. A high level of synchroneity is necessary for certain forms of interactivity. For example,
synchroneity would be important ifsecondary audio, such as a referee's voice, were to be delivered with
the video signal to a viewer watching a sporting event. By sending the interactive content with the video
signal of the television program, a cable operator ensures that the lTV set-top box is able to blend the
television program and the interactive content seamlessly, without the level of latency associated with
interactive content delivered via the Intemet.

225. Internet Connection. Although synchroneity and latency difficulties can be avoided by
sending some interactive content with the video signal, the .amount of interactive content that may be
delivered with the video signal might be limited by the video pipeline's bandwidth or capacity. Under
these circumstances, where the interactive content requires a large amount of bandwidth (or subscriber-

(...continued from previous page)
lTV·STB boxes. the focus of our analysis, will be mtecrared with the cable or DDS sct-top box so that a consumer
utilizes a single box to receive both video programming aocl interac:tive content. rather than two separate boxes.

S60 The Advanced Television Enhancement Forum ("ATVEF") has made sipificant propess in standardizing
protocols for the delively of lTV information via the video signal. When we refer to the ATVEF standard herein,
we intend to include other such standards that may be used as lTV technology develops. The ATVEF Enhanced
Content Specification is a standard that defines a COIDIllOD set of requirements for the creation, transport, and
delivery of interaetivc television. ATVEF is a cross-industry group comprised of the major computer c:ompanjes,
television programmers, tedmical platform providers. broadcasters, aDd transport providers. See
http:\\www.atvef..com. The ATVEF content specifications provide creators of enhanced television c:onteDt with a
mandatory minimum format tbat will be supported by ATVEF-compliant receivers such as televisiODS or set-top
boxes. By conformina to the ATVEF specifications, a content provider will be able to provide enhanced television
services to the maQnum number rI receMn. A conteIIt providc:r who chooses to create mbancwl content that falls
outside of the ATVEF spec:ific:ation must work in conjunction with the manuf'acturer of the taIJCl receiver to enable
the additional enhance...... Some European countries have deployed DVB-MHP, another form rI lTV. OVB (the
umbrella organiDlion rI all c:ompIIIics takinl put in the launcbinl of dipal TV in Europe) developed the
"Multimedia Home Platform" (MHP). MHP defines a protocol that content providers can use to develop interactive
applications. The pn:lCOCOI also lives mamlfacturers the ability to build a universal set-top-box that is compatible
with a wide array of video interactive servica.

For analog video sipls, the ATVEF iDteracti\'e conte:nt is ttansmitted in tbe VBl For digital video
signals, the ATVEF interactive content is uansmitted in dilital form in the MPEG dilital video stream. MPEG will
be discussed DlOI'e fully in the lTVNOI.

S61 In the alternative, the interactive content milbl be stored on the bdemet, in which case the triger would direct
the lTV sct-top box to retrieve the colllCllt from the Internet and display it on the television set.
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specific content), the ATVEF trisser carried with the video signal would direct the lTV-STB to obtain
interactive content from the Internet. However, because the ATVEF (or similar) interactive content
would be delivered via the Internet and not via the video signal, the video programming and the
interactive content would have a lesser degree of synchroneity. Therefore, a high-speed two-way Internet
connection. such as a DSL or cable Internet connection. appears necessary in order to provide large
capacity interactive content to the viewer with minimum latency. While a narrowband Internet
connection. i.e., a dial-up telephone connection. could enable an interactive experience, it cannot
currently provide the speed and bandwidth that broadband paths would provide.

226. The lTV Set-Top Box. An lTV set-top box is the third necessary component for lTV
services. The lTV set-top box activates interactive content sent with the video signal and blends it with
the video program signal for display on the television set. As noted above, an lTV subscriber may also
direct the lTV set-top box to obtain additional interactive content (from the Internet) that is designed to
accompany the television program viewed by the subscriber.

b. AOLTV

227. AOL offers lTV services via its AOLTV set-top boxes. The AOLTV service provides
interactive television programming in conjunction with video programming to create interactive television
channels. AOLTV services also currently include an EPa and most features of AOL's ISP service, such
as limited Web browsing, e-mail, 1M, and chat. AOL bas deployed its AOLTV set-top boxes in several
U.S. cities, including Phoenix, Sacramento and Baltimore, for sale through Circuit City and other
retailers. StU To receive the service, consumers in these cities must purchase an AOLTV set-top box and
subscribe to AOLTV at a rate of S14.9S per month for cum:IJt AOL ISP subscribers or S24.9S per month
for AOLTV customers that do not subscribe to the AOL ISP service. 56J The subscriber need not purchase
the AOL ISP service (or any ISP service) in order to receive AOLTV because the interactive set-top box
interfaces with the Internet directly using standard Internet Protocol ("lPj.

22S. At present, the AOLTV service can be provided to both cable and DirecTV subscribers,
but utilizes only a narrowband telephone connection to the Intemet. The C11I'RDt AOLTV box is not
integrated into a cable or DBS set-top box. Instead., the current AOLTV box receives video programming
from a separate cable or DBS set-top box, and receives two-way narrowband interactive services via a
telephone line. The AOLTV box then blends the interactive content and the video programming for
viewing on the subscriber's television set. At this time, the interactive triggers, the customer's request for
interactivity and further interactive content are transported to the subscriber's television through the
AOLTV set-top box's connection to the Internet.

229. AOL intends to upgrade its AOLTV service to a high-speed Intemet platform, using
cable modems, DSL, and 088.- As a preliminary step, AOL may continue to employ a stand-alone
lTV-STB that connects to a cable or DBS set-top box that contains a high-speed cable modem, DSL line,
or high speed DBS Internet connection.565 AOL states that it will complete this upgrade by integrating

S62 America Online, 1nc.,AOL l.aIlnchr, AOL7V(press release), June 19,2000, at I.

S63 Mindy Charski, AOL AnltOWl"' /nt6l"tlCtiw 7V 101' Eiglrt Citiu, ZDNET NEWS, June 19, 2000 at
hUp:\\www.zdnet.com(visitedOct.2.2000).TheAOLTVset-topboxretailsfor$249.00./d.

S64 Applicants' Second Respoase at'.

S65 /d. Sa also Ex Parte CoI1lJDClllS of Applicants' (Au&. 2', 2000) ("'AppJi<:aJa' AIJ8. 2' Letter"), Attachment at 2,
transmitted by letter from Peter D. Ross on behalf of AOL and Time Warner to Magalie Roman Salas, Secretary,
FCC, dated Aug. 2.5, 2000.
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AOLTV functionality into DBS set-top boxes that contain high-speed Internet connections.S66 AOL has
had preliminary discussions to incorporate its AOLTV software into the Time Warner cable set-top box.
and AOL and DirecTV have entered into an agreement in which Hughes will manufacture a set top box
that integrates DirecTV and AOLTV.567 In addition. the Applicants stare that AOLTV will incorporate
additional features such as personal video recording capability and more advanced interactive
programming, including services that would enable video programmers to use and customize AOLTV
features such as chat for special television events.561

Co Other lTV Services and lTV Companies

230. lTV services can be offered directly to consumers by the lTV service provider (such as
AOLTV or WcbTV) or through a partnenhip between a transport provider (such as a cable or DBS
operator) and an lTV provider (such as WorldGate). When lTV services are offered directly to
consumers, typically consumers must purchase a set-top box and then contract with an lTV provider for
service. When lTV services are offered through partnerships between transport providers and lTV
providers, often lTV components are integrated into the transport provider's set-top box. and the service
is offered in addition to the transport provider's existing video services. These services are then marketed
by the transport provider as a premium offering supplemental to its existing array of services. lTV
providers may, in tum, rely on pannenhips \\ith other vendon for certain components of the lTV
product. AOL, for example, contracts with Philips Electronics to build its lTV-STB and licenses software
for the lTV-STB from Liberate.58

231. At this early and fluid stage of the lTV market, there are a growing number of firms that
now provide or plan to provide lTV service. The types of lTV services offered and the business models
used by these companies vary widely. For purposes of our analysis, it is useful to examine a non­
exhaustive sampling ofexisting lTV services and business models.

232. lTV Providers. Microsoft Corp. has approximately one million users subscribing to its
WcbTV product.''l'O WcbTV provides e-mail and Internet access, and also enables interadivity with
certain television programs. At present, WcbTV customers must buy a separate ITV-STB for use in
conjunction with the box of their selected MVPD provider, though plans exist to integrate WebTV
directly into MVPD set-top boxes. For example, EchoStar's Dish Network set-top boxes will include
WcbTV Plus, which will provide additional features such as on-line banking, shopping, and video
programming storage.m In addition, Microsoft, Thompson RCA, and DirecTV announced plans to

S66 Applicants' Sc:coDd RespoDse at " I. 8ft also Ex Parte Comments of Applicants' (Aug. 22, 2000) ,Applicants'
Au,. 22 Letter") at I, transmiaed by IeUer from Peter D. Ross on bebalf of AOL aDd Time Warner to Magalie
Roman Salas, Secretary, FCC, dMed Aq. 22, 2000.

567 Applicants' Sc:coDd Response at 8; Bob Sullivan, Broodbandfrom tM Sky Tria Agaill, ZDNET NEWS, Aug. 26,
2000 at hap:llwww.zdnet.com (visited Au&- 29, 2000). &e also Confidenlial Appendix IV-e-l, Note 1.

S6I Applicants' Sc:coDd Response at ,.

S69 Patricia Fusco, AOL GuM;,., /or· WebTv, INTERNET.COM, June 16, 2000, at bap:llwww.intemet.c:om (visited
June 19,2000).

S70 Ex Parte Comments of Disney, Attae:Iunem (Aug. 16, 2000) ,Myers Group Repon") at , 30, transmitted by
letter from Preston R. PaddeD, Executive Vice President, Government Rdatioas, DisDcy, to Maplie Roman Salas
Secretary, FCC, dated Au.. 16,2000.
s711d.
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jointly create an integrated set top box and service that will combine DireclV satellite service and a new
version of WeblV called Ultimate lV.m The Ultimate lV product will include personal video
recording, pieture-in-picture viewing and the ability to watch one program while recording another.S73

Microsoft states that it will also offer two-way satellite service that allows downloading and uploading as
rapidly as cable modems or DSL.574

233. As an lTV service provider, Microsoft has also established business relationships with
several cable MSOs and interactive software providers. In 1997, Microsoft purchased an 11.5% interest
in Comcast Communications,S15 and in 1999 it entered into an agreement to supply the software for 7.5
million of AT&T's planned 10 million lTV-STBs, although technical trials have since been delayed. 576

Microsoft recently acquired Peach Networks, Ltd., which manufactures software for cable headends that
enables more advanced programming to run on existins set-top boxes.S77 Microsoft has also entered into
a relationshi~ with Wink Communications, a provider of interactivity with video programming and
advertising.5 Microsoft recently announced plans to incorporate its Microsoft TV software into
Whistler, the next version of the Windows 2000 operating system.579 Under the new plan, lV signals and
interactive programming would be received via a personal computer that runs the Whistler operating
system, using a television set as the monitor.510

234. WorldGate Communications provides lTV service through a cable set-top box,Sll and
offers lTV subscribers access to the Internet, e-mail and other interactive services.50 WorldGate serves

S72 Stephanie Miles, Microsoft Partn.n on Inr.,aetiH TV Projm, CNET NEWS.COM., June 12, 2000, at
http://www.news.cnelCODl (visited Aug. 29, 2000).

mId.

57. Bob Sullivan, Broadband.from th. S7cy Trie! Again, ZDNET NEWS, Aug. 26, 2000, at 1mp:/Iwww.zdDet.com
(visited Aug. 29, 2000).

m Howard Wolinsky, /nt.'QC~ TV Rwisit", UPSIDE TODAY, July 25, 2000, at http://www.upside.com (visited
July 26, 2000) ("Wolinsky Articlej.

576 Tec:bnicaJ trials of the AT&T nv product have been postponed from the planned summer 2000 1aUDCb. No
alternative date has been anoounccd for the IauDch. AT&T Consid.n MS &t-TopAlt.matiws, ZDNET NEWS, Aug.
29, 2000, at http://www.zdnct.com (visited Aug. 29, 2000).

S77 Wolinsky Article; David ner, /nt.rtJCliW-TV Fimu Pitzy Me,.,. GQIM, MULTICHANNEL NEWS ONLINE, May I,
2000, at bttp:\\www.multichaameLcom (visited Sept. 29, 2000).

S7J Wolinsky Article.

S79 StepllaDic Miles, WiD Microsoft·s Next OS RIIII YOIII' TV?, CNET NEWS.COM., Sept. 5, 2000, at
http://www.news.CDCt.com(visited Sept. 6, 2000).

510 Id.

Sil Myers Group Report at 31. Rebecca Cantwell, Inte,QC~ TV ToUs a Vari.ty of ShQ{Ms, ZDNET NEWS:
lNTER@cnvE WEEK. July 9, 2000, al1Inp:/Iwww.zdnetcom (visited Sept. 29, 20(0)("CaDtwell Article").

SI2 WorldGate Communications, Inc., at http://www.wpte.com\how\how.html (visited Nov. 30,2000). WorldGate
Communications, Inc. announced plans to add Respond1Vs enhanced television applications to the WorldGate nv
product. WorldGate Communications, Inc., R.spond1V to SupptJf't Enhonad Inr.1'tlCtiW T.kvision Conl.nt
Through WOf'ldGar. 's /nr.f'QC/iw TV Platform (press release), Oct. 24, 2000.
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homes using the facilities of several cable MVPDs, including AT&T, Comcast and Charter
Communications.SI3 As of summer 2000, 15,000 consumers subscribed to the WorldGate lTV service.S84

235. lTV Services Provided by MVPDs. Cable and satellite MVPDs are also positioning
themselves to introduce their own lTV services. Cox Communications has partnered with Excite@Home
to launch a trial lTV product in San Diego in late 2000.515 The Cox-branded service will provide video­
on-demand, Web browsing and e-mail.S16 AT&T also plans to offer lTV in partnership with
Excite@Home. 517 BellSouth announced in August that it would use Liberate to deliver lTV applications
to some of its customers in the Southeast.sa

236. Othe,. lTV Services. The Applicants state that TiVo and RePLAY, providers of personal
video recording service ("PVRj,· Wink and RespondTV (e-commerce providers), and EPG provider

583 Cantwell Article; Sft also WorldGate Communications, Inc., Wo,ldGate Reports Record Thi,d QutUte, Results
(press release), Nov. 2, 2000; WorldGate CollUllUDications, Inc., AT&T Broadband and Wo,ldGale Announce
Inte,active Television Deplo)'fMnt in Three Cities (press release), Nov. 6, 2000.

584 Cantwell Article. WorldGate plans to offer service to 115,000 homes in Pennsylvania in 2001 through an
agreement with cable operatClI' Blue Rid&e Communications. Id. In addition, in November 2000, AT&T Broadband
and WorldGate announced tbII the COIDpIIIies bepn offering WorldGate's interac:tive television service in Cedar
Falls and Waterloo, Iowa, and will next offer service in Tacoma, Washington. WorldGate Communications, Inc.,
AT&T Broadbandand Wo,ldGate Announce Inte,active Television Deployment in Three Cities (press release), Nov.
6,2000.

58S Cantwell Article; AtHome Corp., Coz Comnnmications Sign.r Agreement WitJr Ercite@ Home For TM
Deve/opment ofAdvanced TV SBvices (press reIeuc), Dec. 16, 1999.

586 COX Communications, Inc., Coz COm1mlnications Updates Investors on Successjil/ ~/Ive", of Advanced
Broadband Commll1licatio1fS Services (press release), June 1, 2000; Cantwell Article.

517 In August 2000, AT&T aJIJlCIUDCed tbat it wiD incIase its eamomic intaat in Excilc@Home from 24% to 38%,
and will increase its voting interest from 56% to 79%. Excite@HomcAnnoll1f~sNew Board QIId Completion of
Partne, Distribution Agnement, AT&T A.s.sIUMs 74 Percent Voting St., PR NEWSWIRE. Aug. 28, 2000, at
http://www.pmewswire.com(visitedAug.3O.2000);AT&TCorp.• AT&T Updates SEC Filing on Excite@Home
(press release), Jan. 12,2001. Excite@Home and AT&T stated that they would work together "to deliver services to
consumers via advanced TV." As noted abow, AT&T entered into an apeemena in JUDe 2000 with Miaosoft to
provide interactive television software for 7.5 million of AT&T's planDcd 10 million Motorola-manufactured lTV
set top boxes, though planned teehnic:al trials have siDc:c beeD delayed. In September 2000, AT&T IIUlOUJlCCd it will
use interactive television software fiom Liberate (also the software provider for AOLTV) for trials, planned for late
2000, of Motorola-manufactured lTV set-top boxes. AT&T To U. LiH,.ate Interactive TV Software, ZDNET
NEWS, Sept. 21,2000, at hap:/Iwww.zdnet.com (visited Sept. 24, 2(00). Motorola has a 5.4% stake in OpenTV
Corp., another interae:tive television software manufactun:r. Motorola Ups OpenTV St., MULTICHANNEL NEWS
ONLINE, Sept. 18, 2000, at bltp:llwww.mu1tichannel com (visited Sept. 24, 2(00). OpenTV announced that
TeleCruz Technology, Inc., will Iiccase OpenTV software for chips that can be intepated directly into television
sets to enable browsinl similar to WfbTV; OpenTV also plaDs to make its software available for Pes aDd cellular
phones. David ner. Opa1V ~al Bypassu Box, MULTICHANNEL NEWS 0NuN'E, Sept. 11, 2000, at
http://www.multichannel com (visited Sept. 24, 2(00).

581 Jeff BaumgartDa', lJHrtD, OpellTV Could Mtb GdiM 011 MiCl'OSOft's Ttuf, MVLnCHANNEL NEWS ONLINE,
Sept. 4, 2000, at http://www.muJtichannel com (visited Sept. 6, 2000).

589 A PVR can pause, rewiDd, aDd paform slow motioa aDd insIaDl replay of a live pfOII'IID, thereby alJowinl a
viewer to watch earlier ponious ofa propam while later ponioas of the prolJ31D are still being broadcast. A PVR
can be used with a service that provides an onsaecn progI3III1IIiDJ JUide servic:e through a telephone connection.
This technology can be used to create a personal menu that records in accordaDce with a viewer's television

(continued...)
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Gemstar all offer elements of lTV service.590 We nOle that AOL holds an ownership interest in TiVo, and
Time Warner holds an interest in RePLAY, another PVR servic:e.591

2. Discussion

L Relevant Markets

237. At a global level, the developing lTV market appcan to have two broad segments that
may constitute separate markets. The first segment is lTV programming. The second is lTV distribution
and retail. The lTV programming segment includes interactive content provided by video programming
networks to accompany their video signals. lTV distribution involves the assrcsation of interactive video
content and other inputs in the provision of lTV services.591 As discussed in greater detail above, AOL is
an agregator and distributor of lTV inputs, and has begun a nationwide rollout of its AOLTV product.
Time Warner owns cable facilities that can be used to deliver advanced lTV services to consumers. AOL
and Time Warner will become a vertically integrated provider of lTV services in Time Warner's cable
territories. 593

b. Harm to Competition

238. Commenters allege that the merged firm would have the ability to discriminate against
unaffiliated programming networks.S94 AOL Time Warner could, according to commenters, discriminate
against unaffiliated video programming networks by denying them access (or degrading their access vis­
a-vis affiliated video programming networks) to one or all three delivery components of lTV: the cable
video pipeline, the merged entity's ITV-STD, and the cable Internet connection.S95 We rccognize the
possibility of the alleged harm. However, we are of the view that a merger-specific condition is
unwarranted given the terms of the fTC Consent Agreement and that any indust!l-wide intervention
requires (1) a greater examination of the potcntiaIIy conflicting incentives for favoring one's own
programming to the detriment of compctiton, and for offering as much interactive programming as
possible; and (2) a fuller exploration ofthe technical ability and manner ofpotential discrimination.

(...continued from previous page)
preferences.

S90 Ex Parte Commems ofApplicaDIs' (Sept. 29, 2000) ,ApplicaDIs' Sept. 29 rrv Lcucr") at 3, transmitted by letter
from Peter D. Ross on bebaIf of AOL and TllDC Warner to Maplie Roman Salas, Secretary. FCC, dated Sept. 29,
2000.

S91 Applicants' Second Rapcmse at 29. "OIl July 14, 2000, AOL and TiVo announced a three-ycar Sb'ategic
agreement and equity investment wbmby AOL acquired sligbtly over 1% interat in TiVo." Id. TUDe Warner Inc.•
Fomt IO-KjO, tM Yetl1'-DlMd 1999 (flied as QllW1IdetJ MtII'. 30. 2000), at 1-26. "As of March 1, 2000, investmcntI
made by [Time Warner) in digital media include ... RepIayTV ..." Id.

592 At this time, we do DOl find it necessary to further distinguish among these lTV inputs, aside from EPGs. which
we discuss below in Section IV-C-l., -'Upi'D (Elee:uonic Prognmuning Guides). In partic:uIar, we find no reason to
distinguish between markets for aggreption of narrowband and t?roadband rrv content given overlaps in the range
of services.

S93 The lTV NOI wiD explore fiutber thegeosJ~ scope ofthe JDarlcd for lTVscrvic;a.

594 Disney July 2' Ex Pane at I~, 61-71; NBC July 24 Ex Parte at 1-10.

S95 Disney Reply at 12-I'~ Ex Parte CornmenlS of Disney, AttaeIuDem (Sept. 2', 2000), ,Disney Sept. 1$
Memorandumj transmitted by letter from Marsha McBride, Vice-President, Government Relations, Disney, to
Magalie Roman Salas, Secretary, FCC, dated Sept. 26, 2000.
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239. Disney argues that conditions must be placed on Commission approval of the merger96

to prevent AOL Time Warner from using its control over the cable video pipeline, the ITV-STB, and the
broadband Internet connection to discriminate against the interactive content of unaffiliated video
programming networks in the following ways:S97

•

•
•
•

•

•

excluding unaffiliated interactive content and services,S9I

transmitting its affilialed content at faster rates.S99

manipulating communications between competing content providers and
customers,
limiting unaffilialed lTV services providers from caching data locally,6OO
favoring its own content on navigation~ and links (with mon: convenient
consumer interfaces for its own content). t

building its own links to merchant Internet sites that conflict with an unaffiliated
video programming network's advertisers,60Z

----------
S96 Disney argues that the Commission should require AOL Tune Warner to separate its content from distribution as
a condition to approval of the merger. Disney July 25 Ex Parte al 6. Disney asserts that if the Commission docs not
require such separation. the.Commission should, at a minimum, require enforceable, non-discriminatory treatmeDt of
unaffiliated content and interaaive service providers. Disney Reply CoDUIIeDIS al15; Disney July 25 Ex Parte al6.
See also NAB May 19 Ex Parte al2~; NAB Oct. 2 Ex Parte at 2; Sinclair Reply Comments at 1 ,Sinclair urges the
Commission to conditiaa the AOI..lI'"une Warner merpr on the compaies' divestitule of all content," 01' to impose
nondiscrimination requirements that prohibit the merged COmplllY from "cIegradiDa or b1oc:kin& customer access to
any part of the dililal broadcast signals carried on its intl'asbuc:t1JR that could be received by its customers free over
the air."); MSTVReply CotDJDeDIS all (the Commission should impose cooditions that "SIrict1y prohibit AOL Tune
Warner from discriminatiJII apinst the propammin& navigation devices and other services delivered through the
bl'Oldcast sipal for free. j. In additioa to a "eatdHIl" proldbiticla apinst discrimination, Disney lUJUCS that the

. Commission should impose a series of specific, but not exIIausIM, prohibibClas of practices that would otherwise
allow AOLTV to discrimina1c apinst unaffiliated co... providers. Disney states that these would include
prohibitions against: musaIs to deal; discrimination in prices, terms or condiIions of caniage; discriminatory
presentation of information or displays on navigatioaal devices or electronic program guides for purposes of
enabliJII subscribers to select program or content offerings; discrimination with respect to downstream traffic;
discrimination on the return path for interactive telC\'ision services; discrimination that undermines inlcrac:tive
advertising opponunities; discrimination in set-top box design and architecture that fills up memory with affiliated
content before loading tmBftUiated content; and discriminalion in cacb.inI practices. Finally, Disney recommends
that the Commission use arbitration procedures to enforce these safeguanls. Disney July 25 Ex Parte at 82-85.

S97 We note that prior to the merger, Time Wame:r already bad the ability to discriminate apinst wW'filiated video
pf'08J'3llUl1ing networks by not c:anyiJlI their intcractM: content on the video pipeJiDe or the broadband Intemd
connection. The mcraer does not alter Tune Warner's ability in this regard. However, the merger millt enc:oura&e
Time Warner to carry uMffili!'ed video progrBllllJliq conteDt to its new afIiIiafed AOLTV because, as discussed
below, it is arguable that AOLTV will need u much interactive content u possible to successt\dly launcb its lTV
product.

S9I Disney July 25 Ex Parte at 44.

s99/d.

600 Id. "Caching" is the tedmique of storing frequently aa:cssed conteDt in fast memory (e.g., RAM) in order to
speed acc:ess to those files by elimiJlatinl delays and costs associated with revatin& to the original SOUJ'te for the
information. An ISP engages in caching wben it downloads a copy of Inte:l'DCt c:oatenl onto its own sem:r, from
whic:h it can thereafter supply its subscribers' repeated demands for this COntc!L

6011d.

60Z /d
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• making unaffiliated video programming less attractive andlor accessible to
consumers,603

• imposing charges for each interactive commercial transaction,604

• restricting an unaffiliated video programming network's advertising on
interactive channels so that it would not interfere with exclusive contracts that
AOL Time Warner has with its advertisers,6O$ and

• developing AOLTV controlled interactive advertising that undermines
unaffiliated content providers' advertising.606

240. The record in this proceeding demonstrates that AOL Time Warner intends to integrate
the cable set-top box with the AOLTV box and a high speed Internet connection and that AOL and Time
Warner are well aware that control over the set-top box would enable the merged firm to favor its own
content.607 In addition, we agree with Dr. Haseltine's findings that AOL Time Warner could use
equipment at the cable headend in order to discriminate.a While AOL and Time Warner do not dispute
Disney's allegations that they have the technical ability to use the three components - Time Warner's
video pipeline and broadband Internet connection and AOLTV's set-top box - in the manner alleged, they
argue that they have no incentive to do SO.609 Based on this record, it appears that the merged entity
would have conflicting incentives. Applicants assert that the merged entity has the incentive to carry as
much interactive programming as possible so that AOLTV will be attractive to consumers.6lO AOL Time
Warner staleS that its AOL ITV-STB will activate the ATVEF interactive content of unaffiliated video
programming networks, without any agreement with or payment to AOL, so that AOLTV subscribers
may view unaffiliated interactive content.611

241. However, the record also contains evidence that AOL has a history of negotiating
exclusionary deals once it is in its economic interest to do SO.6\% AOL may cease its current practice of
carrying interactive content ofunaffiliated programmers without AOLTV carriage agreements once it has
achieved some level of success in the marketplace. We note that if AOLTV becomes successful, it may
be less dependent on the interactive content of unaffiliated video programming networks and therefore

603 Disney July 25 Ex Parte at 44; Ex Parte Comments of Disney, Attachment (Sept. 5, 2000) ,Disney Sept. 5
Memorandumj at II, trananitted by IcUer fiom Marsha McBride. Viee-PresideDt, Government Relations, DisDcy,
to Magalie Roman Salas. SecretaIy, FCC, dated Sept. 14, 2000; NBC July 24 Ex Parte at 5~.

604 Disney Sept. S Memorandum at 11.

605 Disney July 25 Ex Parte at 44.

606/d.

607 &~ Applicant's Secoad Respoase itS, 8; ConfideDtial App. IV-D-I, Note 1.

601 Ex Parte Comments of Dimey, Atf8Chrnent (Oct 2S, 2000) ,Declaratial of Eric C. Haseltine") at 1-2,
transmitted by letter to LaWl'alCC R. Sidman, COUDScl for Disney, to Magalie Roman Salas. SecretaIy, FCC, dated
Oct. 25, 2000.

609 &~ Applicants' Sept. 29 ITVLetter.

610 Applicants' Sept. 29 lTV Letter II , r[tJhere is DO adwDrage in derI)'inI COIISUIDeI'S access to a full amy of
content sources. AOL and Time WameF'S sural route to failure in interactive television would be to restrict or
degrade consumers' access to a true diversity of interactive content and savice 01ferinp.j.

611 Applicants' Sept. 29 lTV Letter II S.

612 &~ Confidential Appendix. IV-D-I, Notes I and 2.
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may be in a position to discriminate against them in the terms, conditions and prices for carriage on
AOLTV.613 At the same time, unaffiliated video programming networks will likely become more
dependent on interactive television commerce revenue. Some analysts predict that while video
programmers' revenues from traditional advertising will decline over the next few years, lost revenue will
be replaced by new revenue from interactive television commerce.614 Moreover, AOL and Time Warner
have stated that their MOU does not obligate them to provide access to the cable broadband platform for
lTV uses.61S

242. We believe that, at the present time, the terms of the FTC Consent Agreement will
substantially mitigate any prCentiaJ public interest harm that may arise from discrimination by AOL Time
Warner with regard to lTV content or service. The FTC bas ordered that AOL Time Warner not
discriminate in the transmission and carriaae of Content

616 that it has agreed to carry, and has forbidden
AOL Time Warner from blocking or otherwise interfering with interactive content transmitted by an
unaffiliated ISP.617 Thus, it would appear that unaffiliated video programming networks could utilize
alternatives to AOLTV for distribution of their interactive content. For example, even if AOL Time
Warner refused to carry an unaffiliated video programmer's interactive content with its video signal,61.
the video programmer could seek to deliver its interactive content via an unaffiliated ISP on AOL Time
Warner's cable system. Further, the FTC Consent Agreement would prohibit AOL Time Warner from
blocking subscribers' access to any interactive content that is carried on the AOL Time Warner facilities
and thus would enable subscribers to access such content as part of an lTV service provided by an
unaffiliated entity.619 If unaffiliated video networks have alternatives to the video pipeline for the
provision of competitive interactive services to consumers (comparable to a c:able-affiliated lTV provider
that has access to a video pipeline), then AOL Time Warner'nefusal to carry interactive content with the
video signal would not appear to harm the public inten:st. Tbcreforc. in light of the FTC's actions, we

613 NAB notes that in Ti". Want., Ent.rtaimrw"t Co., LP. v. U.S., 211 F.3d 1313 (D.C. Or. 2000), the CClUIt, when
reviewing the cbamld oc:c:upency limits of the Cable Television Consumer Protection and Competition Act of 1992,
Pub. L. No. 102-385, 106 Stat. 1460 (47 U.S.C. § 533(f)(1)(B», stated that "[Time Warner) does not daly thal a
cable operator has an in<:entive to favor its a1Jiliated programmers; where the two forces are in conflict, the operatOr
may, as a rational profit-maximizer, compromise the consumers' interests." NAB Oct. 2 Ex Parte at 2.

614 Disney Oct. 25 Ex Parte at n. 37; Myers Group Report at 13 (predictiDa that advertising revenues from interactive
television, including e-conunen::e and subscription fees, will reach 520 billion by 2005).

615 See Ex Parte Comments of Applicants (Sept. 6, 2000) ("Applicants' Sept. 6 Letter'} at 12, transmitted by letter
from Craig A. Gilley, Fleishman cl WaIsb, to Maplie Roman Salas, SecretaJy, FCC, dated Sept. 6, 2000. s.. also
Confidential Appendix IV-D-I, Note 3.

616 The FTC Con."t Agn."."t consuucs the term "conteDt" to include intcractive signals and interactive triggers.
See FTC COII."tAgrwnw'" Section I.R. (ddiniq content as "data padcds canying information including, but not
limited to, links. video, audio, text, e-mail, messlse. interactive signals, and iDteraaive triggers.").

611 s.. FTC Co"."t Agn.nw'" Section m.A ("Respondents shall not interfere ... with ConteDl passed in cither
direction along the BaDdwiddI collll'lded for and being used by any non-a1Jiliated ISP in compliance with the NOll­
affiliated ISP's agreement with Rapondents.").

611 s.. Disney Sept. 25 Memorandum at 3-4; Ex Pane CoIJllllClllS of Disney (Sept 14, 2000) ("Disney Sept 14 Ex
Parte") at 2-3, transmiaed by letter fJom ManIla McBride. VICC-PresickU, GoYemmcal Relations, DisDey, to
Magalie Roman Salas, Secrewy, FCC, dated Sept. 14,2000.

619 FTC Con.,,1 Agnenwnl Section m.c. ("Respondents sbaU not interfere with the ability ofa Subscriber to use, in
conjunction with lTV services provided by a Person that is not AtJiliated with Respondent, interactive signals,
triyers, or other Content that Respondents have agreed to cany.").
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disagree with Disney that the Commission should impose a merger condition with respect to unaffiliated
video programming networks and interactive content pr~viders that does not apply industry-wide.

243. We note that Disney has provided evidence that suggests that alternatives to the cable
video path may not ultimately provide competitive outlets for the provision of lTV services.620 We find
that it is necessary to develop a more complete record in this regard to determine whether rules ofgeneral
applicability are needed to promote competition and diversity in the provision of lTV services. Our lTV
NOI will explore further what types of services should be defined as lTV, what types of lTV business
models will prevail, how lTV services will be delivered, and whether there are competitive alternatives to
a cable operator's affiliated lTV provider for the provision of lTV services.611

E. Multichannel Video Proaramminl Distribution

244. In this section we examine the merger's potential effects on the video services provided
by multichannel video programming distributors ("MVPDs,').Q2 MVPDs include cable operators, direct
broadcast satellite providers ("DBS"), multichannel multipoint distribution services ("MMDS"), and
satellite master antenna television ("SMATV') providers.Q3 In A.T&T-TeI, we concluded that the
relevant geographic market for MVPD service is locaI.624 One or more MVPD providers furnish MVPD
services in local franchise arca5. Only one cable operator serves most &anchise areas. In a limited
number of franchise areas, a second cable operator (an "overbuilder'') or MMDS operator also offen
service. SMATV providers generally offer service in any setting in which a public right-of-way is not
crossed, but do not provide competition throughout a local ftanc:hise area. DBS providers also distribute
MVPD services and are available nationwide to consumers with an unobstructed southern view.

245. Time Warner is the dominant provider of multichannel video programming services in
those local markets in which it operates franchised cable systems. America Online does not directly
operate any company providing MVPD service, but does have an oWnership interest in DBS operator
DirecTV's corporate parent, Hughes.

246. We examine below specific allegations ofhann to MVPDs arising from the combination
of Time Warner's cable systems with AOL's ownership interest in DirecTV, as well as concerns about

620 Se~. ~.g., DiSIICY July 25 Ex Parte at 34-36; Disney Reply Commeuts at 8; Myers Group Report at 39. We nace
that the Applicants argue tbIt cxistin. broadband a1temalives, such u DSL, are equivaleDl to a cable Intemet
connection Applicants'Sept. 29 rrv Letter at 8. However. such altcrnaliws may not cunenaIy be able to support
lTV services comparable to those tbat can be provided usinI • cable Internet c:onnec:tioa.

621 Se~ nvNOl, FCC 01-15.

622 Se~ 47 U.S.C. § 522(13) (definin. MVPD u ". person, such as, but DOt limited to, • cable operator, •
multichannd multipoint distribution service, • direct broadcast satellite service, or. television receive-only satellite
program distributor, who makes available for purchase, by subscribers or customers, multiple channels of video
progranuninl"). .

623 See AT&T-Tel 0,..,., 14 FCC Rat at 3172-73 1 21. DDS operaIOI1lXO"ide ptOJl'IIIJIIIiq via satellite to
subscribers that own or lease smaJl4amder receMn, disbes. MMDS providers offer JlI'OII'IDUDinI via mic:ro\\'3Ve
facilities (the service is often refemd to u "wireless cable service"). SMATV operaaors, also known u 'private
cable operators," also frequently use miaowave facilities to transIDit propammin. to subscribers. SMATV
subscribers usually reside in multiple dwelling units. Id

624 AT&T-Tel o,.d~,.. 14 FCC Rat at 3172·73 121.

101



Federal Communications Commission FCCOI-U

MVPDs' access to Time Warner video programming post-merger.615 We conclude that the merger will
not present any public interest harms affecting MVPD services.

1. Common Ownenbip of DDS and Cable MVPDs

247. As discussed in Section IV.C.3 above, AOL paid GM $1.5 billion for 2,669,663 shares of
non-voting GM Preference Stock that tracks the performance of Hughes, GM's wholly owned
subsidiaIy.626 If AOL converted its GM Preference stock into GM vocing equity, AOL would hold
approximately 1.76% ofGM's voting equjty.Q7 GM's wholly owned subsidiary DirecTV, the nation's
largest DBS provider, served 8.3 million MVPD customers nationwide as of March, 2000.621

Commenters argue that the merged finn's ownership interests in both DirecTV and Time Warner will
enable the merged firm to bam competition between DBS and cable MVPDs.Q9 Consumers Union
asserts that the merged firm will bam the ability of DirecTV to compete with cable.63O Although the
Commission does not have a rule barring cross~wnership of both a DBS and cable MVPD, RCN argues
that the Commission has the discretion to address any competitive banns caused by such cross~wnership

on a case by case basis.sl Consumen Union and ACA request that the Commission order AOL to divest
its interest in GM, DirecTV's parent, as a condition ofthe merger.63Z

248. With respect to the merged fum's ownership interest in GM, we find that the proposed
merger will not violate the Communications Act or any Commission rules, nor will it ftustratc the
implementation of the Communications Act or its goals. We conclude that the merger will not result in
public interest harms regarding competition between DBS and cable.

249. Although legislation introduced in the Senate proposed a cablelDBS cross-ownership ban
in the 1992 Cable Act, the House and Senate Conference decided that it was premature to adopt such a

615 We note that EveteSl Connections Corp. ("EveteSlj, a broadIlancl cable oveJbuilder, in a late tiled comment in
this proceeding. states that leading set-top box and cable equipment manufacturers claim that they cannot provide
their products to companies, like Everesa, tbal iDIend to operaIe MVPD systems in competitioo with Time Warner
cable systems. These manufac:turers, according to Everest, will provide equip.. to Everest only if it agrees that it
will not use the equipment to compete with Tune Warner. Everest CommeDts at 1-3. Everest asks that the
Commission condition the meraer OIl a n:quircment that Tune Warner not prohibit equipment vendors from
supplying equipment to Time Warner'5 MVPD competitors. E\-erest Comments at '-7. If Everest'5 allegations are
accurate, Time Warner's actions are disturbing because they appam1lly are impc:diDs con.sumc:rs' ability to purchase
competing MVPD services. Nevenbdess, Everest has not suilic:iently established how the merger would affect
Time Warner's behavior in this IqII'd. Moreover, Everest does not alJe&e tbal Time Warner is violating any
Commission role or provisioD oftbe Communica1ions Ad. Hence, we cannot c:oncIude that Tune Warner's alleged
behavior constitutes a mcrger-specific public iotcrest harm.

626 See AppliClUllS' March 21 Supplemc:ntallDformalion at 11-12 aU.

627 Id. at 14.

621ld at 12

629 Consumers Union Comments at 35; ACA Comments II 12-14.

630 Consumers Union CoIDIDCIItI at 35.

631 RCN Comments at 6 (ciq In,. Policies for. Dir«t BI'Ot:IdcaIt Sole/lite Service, mDocket No. 98-21,
Notice ofProposcd Rulemaking ("DBS NPRM'), 13 FCC Red 6907,6939" 56, sa (1998».

632 Consumers Union Comments at I"; ACA CoJlUDClllS at 13-14.
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