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ban at that time.633 The conferees stated that they expected "the Commission to exercise its existing
authority to adopt such limitations should it be determined that such limitations would serve the public
interest. ,,634 The Commission subsequently decided that "its authority to approve transfers of control of
licenses would enable it to address any co~etitive concerns raised by subsequent proposals by cable
affiliated entities to acquire DBS spectrum.' In 1998, the Commission initiated a rulemakiog seeking
comment whethcr thc Commission should adopt DBS owncrship rules, including DBS cross-ownership
rules with cable operators.636 This rulemalcing is still pending. In the meantime, we examine '·specific
competition and public interest concerns related to DBS ownership on a case-by-ease basis.,,637

250. In this case, we find that the merged entity's indirect interest in DirecTV docs not rise to
the level of ownership that ordinarily triggers scrutiny by the Commission. Therefore, we need not
examine whether the common ownership ofboth a DBS and a cable MVPD provider raises public interest
concerns. Wc agree with the Applicants that AOL docs not have an interest in DirecTV's parent. GM,
that confers OIl AOL the ability to influence or control DirecTV such that AOL should be deemed the
'·owner" of DirecTV for the purposes of a DBS/cable competitive analysis.631 As noted above, the
Commission docs not have ownership or attribution rules that apply to satellite speetrum ownership.
Under our various other ownership rules, the Commission has generally found that a voting equity
interest of5% or more is required to confer influence or control on the interest holder in order to deem the
interest holder an "owner" for purposes of the applicable rule.639 As discussed above, AOL holds
nonvoting equity in DirecTV's parent that, if converted, would constitute less than 2% of the voting
equity ofGM. Thus, we would not treat AOL as an owner for purposes ofour other ownership rules, and
the commenters have made no credible arguments why AOL's less than 2% voting equity interest should
be treated differently under these circumstances. Because the record docs not demonstrate that AOL has
the ability to influence or control DirecTV, we need not examme further whether this merger poses
potential harms to competition betwecn DBS and cable.

251. Nevertheless, if the merged firm increases its ownership interest in Hughes and/or GM,
we reserve discretion to decide whether the inercased ownership interest poses a threat to DBS/cable
competition. AccordinglY. as a condition of this merger. we will require the Applicants to notify the
Commission in writing of any transaaions that increase the Applicants ownership interest in Hughes
and/or GM, \\ithin 30 days ofthe transaetion.64O

633 H.R Conf. Rep. No. 102-862, 102d Cong., 2d Sea. (1992).

634 H.R. Cont. Rep. No. 102-862, 102d eaa... 2d Sea. (1992).

635 See DBSNPR.\/, 13 FCC Red III 6938 1 '6.

636 See id at 6939 1 " 0.132.

631 See id at 6939 1 ,I.
631 See Applicants' March 21 Supplcmenta1 Information at 12-14.

639 See, ~.g.• 47 C.F.R. § 76.501 0.2(8) (cablcJbroadcast station cross-ownersbip rule); 47 C.F.R. 76.503 0.2 (cable
horizontal ownersbip rule); 47 C.F.R. I 73.35'5 D.2(1) (broadcast multiple ownmbip rules); 47 C.F.R. § 21.912
0.1 (_) (cableIMMDS cross-ownenhip rule).

640 Cf In re AMRC Application for Authority 10 COIfStnlCl, Laundr. and 0IM""', File Nos. 72-SAT-AMEND-97,
1O/II-DS5-P-93 1211'192. 26127-DS5-LA-9311J'193, 83I84-SAT-AMEND-9'3/10I9'. 72-SAT-AMENI).97, Order
and AutboriDtion. 13 FCC Red 8829,8842127 (1997) (requiring WorIdS.-:e to seek Commission approval prior
to exercising options to purchase adctitiaaaI shares of ARMC); In re KaSltlI'. File Nos. SAT-T/C-19990629-00071,
SAT-T/C-I9990629.()()()72, Memorandum Opinion and Order. l' FCC Red 1615. 1620, 1622 " 13, 21 (1999)
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252. Commenters allege that the merger would harm unaffiliated MVPDs, and assert that the
Commission should remedy this potential harm by expanding the scope and application of its program
access rules to cover terrestrially delivered video programming and contracts between cable operators and
unaffiliated programmers.641 These rules are designed to prevent vertically integrated programming
suppliers from favoring affiliated cable operators over unaffiliated MVPDs in the sale of satellite
delivered programming. The record does not support a finding that the merger would enable or increase
the likelihood of harm to competing MVPDs with respec:t to the sale of video programming.
Accordingly, we find it unnecessary to impose remedial conditions.

253. The program access rules apply to cable operators andp~ vendors affiliated
with cable operators that deliver video programming via satellite to a cable~. The Commission
adopted these rules pursuant to Section 628 of the Conununications Act. through which Congress
sought to minimize the incentive and ability of vertically integrated programming suppliers to favor
affiliated cable operators over nonaffiliated cable operators or other MVPDs in the sale of satellite cable
and satellite broadcast programming.644 Among other restrictions, the rules prohibit any cable operator
that has an attributable interest645 in a satellite cable programming vendor from improperly influencing
the decisions of the vendor with respect to the sale or delivery, including prices, terms, and conditions of
sale or delivery, of satellite cable programming or satellite broadcast programming to any unaffiliated
MVPD.646 The rules also prohibit vertically integrated satellite programmins distributors from
discriminating in the prices or terms and conditions of sale of satellite-delivered programming to cable
operators and other MVPDs.647 Additionally, cable operators generally are prohibited from entering into
exclusive distribution anangements with affiliated programming vendon.641

254. RCN contends that Time Warner has "migrated" affiliated programming from satellite to
terrestrial delivery so that it will not be required to give competing MVPDs access to this programming.
RCN argues that AOL Time Warner's ability to shield terrestrially delivered affiliated programming, such
as local news or sports programming, from the program access rules will substantially impair its ability,

( ... continued from previous page)
(requiring licensee to notify the Commission oftransaetions involving the sale of its shares by certain parties).

6041 47 C.F.R §§ 76.1000-76.1004. The terms "terrestrially delivered" and "satellite delivered" refer to the delivery
of programming to a cable system headend.

642 47 C.F.R §§ 76.1000-76.1004; .~ also AT&:T-MediaOM Order, 15 FCC Reclat 9852-55" n-83.

6043 47 U.S.C. § 548.

644 1992 Cable Act § 2(aX5).

6015 The attribution of corporate interests for purposes of the program access rules is determined under sections
76.501 and 76.l000(b) of the Commissioa's rules. Sft 47 C.F.R. §§ 76.501 0.2., 76.1000(b).

646 47 C.F.R § 76.1002(a).

6011 47 C.F.R § 76.l002(b). This restriction is subject to certain limited exceptions. Id.

641 47 C.F.R. § 76.1002(c). Relief may be granted pursuant to a Commission detenniDaliOll that specific exclusive
anangemenlS are in the public intaal 47 C.F.R. § 76.1002(cX4). In additioII. exc1usi~ anangemenlS entered into
prior to June I, 1990, are "grandfatbered." or exempt from the exclusivity prohibition, provided they were not
extended or renewed after October 5, 1992. 47 C.F.R. § 76.1002(e).
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and that of other MVPDs, to compete.649 sac echoes these sentiments in its comments.650 RCN also
expresses concern about the Applicants' potential power as a purchaser of video programming, and
further suggests that the combined entity's forays into interactive TV, and its ownership stake in
DirecTV's parent Hughes, would exacerbate its market power, allowing it to exercise substantial power in
the programming marketplaee.551 RCN contends that this power, in tum. might lead unaffiliated
programmers to discriminate against RCN and other overbuilders by offering the Applicants exclusive
contracts or preferential treatment.

255. To remedy these alleged problems, RCN first proposes a merger condition that would
require the Applicants to provide programming to other MVPD competitors "without reference to its
mode of delivery. ,>6S2 Similarly, SBC asks that the Commission condition the merger on AOL Time
Warner's agreement to comply with the program access rules, "regardless of the technology used to
distribute its content at the wholesale level.>.653 Second, RCN requests that we require AOL Tune Warner
to comply with the program access rules "without the requirement of vertical integration.,0654 Such a
condition would prevent the Applicants from entering into exclusive arrangements with unaffiliated
programmers. Digital Access, another cable overbuilder, seeks the same condition. based on its inability
to obtain sports programming from the Midwest Sports Channel, which has an exclusive contract with
Time Warner Cable in the Milwaukee, Wisconsin market.55' AOL aDd Time Warner oppose these
conditions, arguing both that the proposed conditions arc inconsistent with existing statutory language,
and that they arc unrelated to the merger.6S6

256. There is no record evidence suggesting that the merger would either create or enhance the
ability or incentive of AOL Time Warner to prevent competing MVPDs from gaining access to Time
Warner's video programming through the migration of such programming from satellite to terrestrial
delivery.557 Thus we cannot conclude that compc:tiDg MVPDs will suffer any harm in this context.
Accordingly, we decline these commenters' invitation to apply the program access rules or equivalent
restrictions to tenestrially delivered programming distributed by the merged company.55. We also rejec:t

649 RCN Comments at 13.

650 sac Comments at 38.

651 RCN Comments at 12.

652Id. at 13.

653 sac ColDltla\ts at 38.

6504 RCN Comments at 13.

m Letter from Slmud W. Morris, lr., Senior Va President - General Counsel, Digital Access, Inc. to MagaIie
Roman Salas, Secretary, FCC, dated October 17,2000 at 1-2, tmnsmitted by letter from William Fishman, Swidlcr
Berlin ShereJfFriedman, to Maplie Roman Salas, Secretary, FCC, dated Ocl 17, 2000.

6S6 Applicants' Reply Comments at 49.

657 In SectiOllIY.A, SJIfJI'tl, (Hilb-Speed Internet Access Services) we address AOL Time Warner's potential ability
and incentive to use its control ofpopular video programming networks to obIain favorable rights ofaccess by AOL
on the facilitic5 ofnoo-AOL Time Wamercable systems.

651 See ImpklMntation oft/w Cab,. Television COIISIIII'IW Pro_ctJon and Com,.tition Act 0/1992. Petition /01'
RuJemaJring 0/A".ri.cJr N,,* M.dJa, Inc. Regan/ing tIN ~JofJ'ft1lt 0/ C~tition and Dtwnity in Vitko
Programming Distribution and Cam., CS Docket No. 97-248, Memorandum 0piDiClIl and Order and Notice of
Proposed Rulemakin. \J'rOFam Acce.u 0,..';-), 12 FCC Red 22840, 22861 (1997). As we stated in the /7og1'QIIf
Acce.u 0,..,., there are DO indic:ations at this time that terrestrial delivery of programming ronnaty delivered by

(continued... )
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RCN's proposal that we apply our program access rules to AOL Time Warner's dealings with unaffiliated
programmers. Again, there is no evidence suggesting that the merged finn's incentive or ability to enter
into exclusive contracts with unaffiliated video programmers would be greater than Time Warner's
current ability to do so. While we are cognizant of the harm that exclusive contracts can cause
overbuilders in local markets, we canoot conclude that the merger will harm competing MVPDs seeking
to purchase non-Time Warner video programming.

F. COORDINATION WITH AT&T

257. In this section we consider whether the merger would increase the likelihood of
coordinated action by AOL Time Warner aDd AT&T that would harm the public interest. We conclude
that it would. We have already found that the merger would enable AOL Tune Warner to obtain
preferential access on both TimeWamcr and non-AOL Time Warner cable systems to provide AOL's
residential high-speed Internet access services.6S9 We find that among all non-AOL Time Warner cable
operators, AT&T, the nation's largest cable operator, would be particularly likely to afford preferential
access rights to AOL as a result of the merger. Because AT&T is the nation's largest cable operator, such
preferential treatment for AOL would exacerbate the harms to competition for residentiallntemet access
service that would result from the merger.

258. Although commenters request that in this proceeding we order AT&T's structural
separation from Time Warner, we need not address this issue because AT&T bas a1Rady elected to divest
its interest in TWE.660 Notwithstanding AT&T's withdrawal from TWE, there still exists the possibility
of anticompetitive coordination between AT&T aDd AOL Time Warner. We conclude that the adverse
effects ofpotcntial coordination between AT&T aDd AOL Time Warner as a result of the merger would
be sufficiently mitigated by a condition that prohibits AOL Tune Warner from entering into exclusive
contracts with AT&T for access by AOL Time Warner's affiliated ISPs aDd that further prohibits AOL
Time Warner from interfering with AT&T's ability to offer other ISPs any rates, terms, or conditions of
service that AT&T and an ISP find mutually agreeable.

1. Bacqround

259. AT&T holds attributable ownership interests in cable~, including its interest in
lWE, that serve approximately S1.3% ofthe nation's cable subscribers.66 Through Liberty Media Group

(...continued from previous pqe)
satellite is a significant competitive problem. See also DincTV, Inc. v. Comcast Corp.• AppliCtllion for Review of
Orden of tIw CDbJ. &r\Iica /NrwIII Deryi", l7otJt'tmt Aca.u Comp/Dints, MCIIIOIIDdum Opinion and Order, csa
5244-P (rei. Nov. 20, 2000)1 12-

659 SN Section IV.A, SIIprtl. (HiJh-Speed Intemct Aa:ess Services)

660 Se~ SBC CommClllsat 3O-32~ BcUSouIh Reply Comments at 18-19; Consumers Union Comments at 2-7; 151.

661 These numbers are calculated accordinI to our atlributioD rules. Sa 47 C.F.R. t 76.~3-. AT&T-MediaOM
0,.." IS FCC Red .9819 13. Absent TWE, AT&T sena 34.6% oltlle naticlD's cable sublcribers and 26.5% fA
the naticn's MVPD subscribers. IS FCC Red at 9836-37 1 42. !WE serws 11.9% of die nabon'S cables
subscribers. To avoid double c:ountin& this TWE subscriber figure does not include 1,416,000 subscribers that
AT&T and TWE joinll)' serw throqh ajoint paatnc:rship apeemcnt. Se~ abo AT&T-MediaOM 0NJer IS FCC Red
at 9823 1 14 (staling that AT&T bas 18,959,000 subscribers prior to its mercer with McdiaOne); ;4 at IS FCC Red
at 9824 , 17 (staling that total U.S. subscribers equal 67.1 million; i4 at 9829-30 1 26 note 9S (staling that
MediaOnc bad 5,000,000 subscribers prior to its merger with AT&T, and that TUDe Warner subscribers aUributable
to MediaOne include both TWE and Time Warner Inc. subscribers); id. at 9833 132 (stating that AT&T will sell a

(continued... )
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("Liberty Media") and other holdings, AT&T also is a major supplier of video programming.662 In
addition. AT&T controls Excite@Home, the nation's largest broadband ISP.663 Excite@Home serves
approximately I.IS million subscribers over both AT&T cable systems and over cable systems owned by
other cable companies.664 AT&T has an exclusive contract with Excitc@Home that expires June 30,
2002. Once the contract expires, AT&T can choose whether to afford ocher ISPs access to its cable plant
in competition with Excite@Home, as well as the terms and conditions of such access.66S On October 2S,
2000, AT&T announced that it would restructure each of its major units into four separate, publicly-held
companies traded as a common stock or tracking stock.666 ATciT Broadband, the unit responsible for
broadband services, inclu~ MVPD, pay TV and high-speed Internet access services, will assume
ownership of Excitc@Home. 7 ATciT also offers local telephone service over its cable systems, and has
sought to provide local telephone service over ocher cable systems. As a result of its merger with

(...continued from prmous page)
certain number of subscribers, later determined to be 7S0,OOO, to Comcast upon consummation of its mergc:r with
MediaOne). The cable horizontal ownership rule limits a cable operator to 30% of the nation's MVPD subscribers.
See 47 C.F.R § 76.S03.

662 Liberty Media also holds an ownership interest in TUDe Warner Inc. thai amounts to approximately 90/. of the
non-voting equity and less than one percent of the voting equity in Time Warner IDe. ~e AT&T-MediaOne Orde"
IS FCC Red at 982S' 19.

663AT&T holds a 74% votiq interest in Excite@Home. Other entities boldinl an ownership interest in
Excite@Home include Comcast Corp., Cox CoDUDUDications. Inc., CablcMsioD Systems Corp., and Shaw
CablesystemS Ltd. AT&T-MediaOne 0'*" IS FCC Red at 9826 121 n.M.

664~e Patricia Fusco, Top J2 ISPs by SubSlCribe" lNTERNETNEWS.COM, at http://www.isp
planetcomlresearchlisp_071000.html (DO date). Bach Ro8d Runner and Excitc@Home are, by contract, the
exclusive ISPs of the cable operalors they serve, Wltil December, 2001, and lUDe, 2002, respedivcly. ~e AT&T
MedioOne, IS FCC Red at 9869 1 120. Time Wamc:r bas llDIIOUDCed, bowe\'Cf, that its exclusivity with RaId
Runner wiD end in April 2001. ~ Time Warner IDe., Tinw Wante, to InClYtlSe Rood R1I1I1Ie' Owne,ship and
Manage its Operations (press release), Dec. 18, 2000.

665 For example, currently AT&T and its cable affiliates have an anangemcnt to feature the Excite@Home ISP on
their cable Intemet servi<:c exclusively UDtillune 30, 2002, and on a pac:f'ened basis UDIi1 2008. ~ sse CoIDlDCl1lS
at 9;AT&T-MedioOrte Or.., IS FCC Red at 9869' 120; see abo AT&T Corp., EigIrlISPsJoi"AT&T Bl'Oadband
Choia Trial (press release), Nov. I, 2000 (statinI thai AT&T bas bqun offcrinl OD a trial basis to a limited number
of customers ISP choice for high-speed, a1ways-on cable Internet service over a hybrid fiber-coaxial network);
Applicationslor Conse"t to the TI'tlIfSje, of Cont1'Ol ofUcelf#S and Section 2J., Audrorizations.from MediaOne
Group. Inc.. 10 AT&T C01p., CS lJot:Mt No. 99-251, Letter from lames W. Cic:coni, GeDeral CouDscl, AT&T, to
William Kemwd., Cbainnan, FCC, dated Dec. 6, 1999 (in which AT&T committed to provide unaffiliated ISPs
access to its cable systemS foUowiD, the expiration of its exclusive anangemeat with E.'<Cite@Home in 2002, and
affirmed its commitmeDl to "openness"), transmitted by le:uer from loan Marsb, Director, Fcdaal CioYernmeDt
Affairs. AT&T, to Magalie Roman Salas, Sccretaty, FCC, dated Dec. 7, 1999.

666 The four units will include AT&T BIOIdband, wbicb operates AT&Ts cable systcms~ AT&T 8usiDess, which
provides business communications and netwodtin, services; AT&T CoIISIIIIC, which provides pre-peid c:alliq
cards, "stand alone rcsidential10nl diSlaDCe," and rcsideDtial dial-up Intcmet access SCl\ice; and AT&T Wireless.
Each of the four new COIDplIDies will c:oatinue to bundle each other's services through inter-company agr=ocots.
AT&T Corp., AT&TTo Cnate FamilyolFOII' New Companies (pless release), Oct. 2.5,2000.

661 AT&T plans to coaduct an initial public offcrin, for stock that will track the peri'ormaDCC of the BroadbIDd omt
during the summer of 2001. AT&T Corp., AT&T To CntlJ. Family ofForu New Compani.s (pless release), OCt.
25,2000.
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MediaOne, AT&T acquired a 34.67% direct interest in Road Runner, the nation's second largest
broadband ISP, and a 25.5% interest in lWE.66I Time Warner owns the remaining 74.49% oflWE.

260. TWE owns or operates Time Warner's cable systems. which serve approximately 12.7
million, or 18.9% of the nation's cable subscribers.669 1WE is also a major producer of video
programming and controls Road Runner.610 Time Wamer controls the day-to-day management of the
TWE cable systems and the other TWE assets.671 AT&T currently has no right to participate in day-to
day management of TWE.672 According to AT&T, however. its ownership interest in TWE does confer
rights to vote on spcc:ified "Participant Matters:· and gives it veto power over. among other things, any
merger involving TWE. the sale or transfer of more than ten percent of TWE's assets. the expansion of
TWE into new lines of business and the transfer or sale oflWE assets.67J Time Warner enjoys the same
voting rights.

261. As a result of its acquisition of MediaOne and MediaOne's interest in Road Runner,
AT&T presently is subject to a 001 consent decree. In the complaint accompanying the Consent Decree.

661 SeeAT&T-MediaOne Order, 15 FCC Red at 9831' 28.

669 SeeAT&T-MediaOne Ortk" l.S FCC Rat at 9836-37' 42 0.145.

670 AT&T therefore has both a direct aDd, through TWE, an indiRct iJJtaat in Road Runner and in the produdiOll of
video content

671 See Applicationsfor COI'I#1fI to tJw T1'Dnsjt, ofConf7'ol ofLicensufrom MedJa<:Jrw Group, Inc. to AT&T Corp.•
CS Docket No. 99-251, Letter fi'om Betsy J. Brady. Esq.• Vice President Federal GcMmmeDt Aftiirs, AT&T to To
Quyen Truong. Associate Chief. Cable SCntices Bureau. dated Nov. 24, 1999, at 2. 9-15, 3ft also Letter from Peter
D. Ross, Counsel for Americ:a 0DliDe, Inc., and Anhur H. Hardin.. Counsel for TUDe Wamer Inc., to Deborah
Lathen, Chief Cable Services Bureau. FCC, dated Oct. 5, 2000 \Ross-Hardini~OcL oS Lcua") at 3.

672 MediaOne's right to partici..te in the day-to-day m.anqemeDt of TWE terminated in 1999 as a result of a n0n

compete provision in the TWE limited partnership apeement that prohibited MediaOne from competing in any lines
ofbusiness with TWE. MediaOne had the right to unilateraUy terminate the llOD<Ompete clause. Upon termination
by MediaOne, Time Warner had the rigbt to terminate entirely MediaOne's right to participate on the TWE cable
management committee. See App/iCQlions for COI'I#nt to • TrtI1U~' of COIfII'OI of Lic.lfMS from MediaOM
Group. Inc. to AT&T Corp., CS Docket No. 99-251, Letter from Betsy J. Btady. Esq.• Vac:e President Federal
Government Affairs, AT&T to To-Quyea TIUOII& Associate Chief, Cable Services Bureau, dated Nov. 24, 1999 at
2-3 0. 7; see a/so Letter from Betsy J. Brady. Vice President. Fedelal Govemmcnt Affairs. AT&T, to Magalie
Roman Salas, SecretaIy, dated FCC. Nov. 28, 2000 (AT&T Nov. 28 Ex Parte) at 1.

67) According to AT&T, these rigllls include: "veto rigllls over any merger involving Time Warner Entertainment;
the sale or transfer of asseIS c:onstinmq more than 10% of Time Warner Entatainment Asscts~ the expansion of
Time Warner Entertainment into new lines of busiDesI; the specified issuance of additional p8ItDeI'5bip interest; the
indemnific:ation ofany partDer or afIWate for liability in excess of S.soo.OOO; inc:urrance ofdeIlt for money borrowed
above a defined ratio; the admission of a new general pIJ'tJICr; certain ac:quisiti0llS above the greater of S7'O,OOO or
10% of Time Warner Entertainment's consolidated f'e\'eDUeS for its most recent fiscal year; the dissolutiOll of Tune
Warner EntertaiJunenl; the voluntary banJauptcy of Time Warner~ the amcndmalt or modifieatiOll of
the Tune Warner partnership~ and the transfer or sale Of certain major interests in Time Warner or any
sub-partnership thereof. &. App/icatiOlf3for Cem.1fI to tJw Transft, ofContl'ol ofLic.nsufrom MediaOne Grottp,
Inc. to AT&T Corp., CS Docket No. 99-ljl. Letter from Betsy 1. Brady. Esq.. VP FedeJaJ Oovemment Affilirs.
AT&T to To-Quyen Truon& Associate Chic( Cable SCrvices Bureau, dated Nov. 24, 1999, at 10; .e also AT&T
MediaOne Orde" IS FCC Red at 9830 , 26 0.93. TIme Warner does not agn:e with AT&T's characterization of
AT&T's rights in TWE. S« Letter ftom Catherine R Nolan, VP, Law and Public Policy. to Kathryn C. Brown,
Chief of Staff, Office of Chairman, FCC, dated Oct. 13, 2000 (Time Warner Oct 13 Ex Parte) at 1 tnmsmitted by
Letter from Peter D. Ross, Counsel for Applicams, to MagaJie Roman Salas, Secretary, FCC, dated Nov. 9,2000.
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DOJ alleged that the substantial ownership interest AT&T was acquiring in Road Runner would facilitate
collusion and coordination between Excite@Home and Road Runner.674 The DOJ Consent Decree
therefore requires AT&T to divest its interest in Road Runner on or before December 31, 2001, restricts
AT&T's role in the management and governance of Road Runner prior to divestiture, and prevents AT&T
from entering into certain agreements with Time Warner (and AOL Time Warner after the merger) with
regard to Residential Broadband Service without the approval of DOJ.6"

262. On December 18,2000, AT&T and Time Warner announced that they would dissolve the
Road Runner joint venture as required by the DOJ Consent Decree, turning over operations of Road
Runner to Time Warner (and America Online after the merger).676 The restructuring of Road Runner also
would end Road Runner exclusivity on Time Warner's cable platform, permitting further opportunity for
consumer choice of ISPs on Time Warner's cable platform.677

263. AT&T is also subject to a "video condition," imposed as a condition of the Commission's
approval ofAT&T's merger with MediaOne, that AT&T either: (i) divest its ownership interest in 1WE;

674 DOl Consent Decree Section IV" 30-34.

675 u.s. v. AT&T Corp. and MediaOne Gl'OIIp. Inc., Final Judgmeul, 2000 WL 782849. The DOl Consent Decree
reads, in part:

Prior to the earlier of December 31, 2003 or two years after AT&T's and MediaOne's divestiture of [Road
RwmerJ, unless they obtain prior consem of [001], AT&T, MediaOIIe, aDd their AftiJhnes sbaB not (1)
enter into any contractual or other anangcmertt with Time Warner to jointly ofJ'er 01' provide any wholesale
or retail Residential Broadband Service~ (2) enter into any contractual or other anangemcnt with TUDe
Warner that has the purpose or effect of preventiD& AT&T, MediaOne, their Aftiljates 01' Tune Warner
from offering or ofproviding a wholesale or retail Residenlial Broadband Service in any geographic region
or to any group of customers; 01' (3) enter into any coattaetual or other anangemeaa with TIme Warner that
has the purpose or effect ofprewntinl (a) services, capIbilities, or features in any wbolesa1c or retail Cable
Modem Service offered by AT&T, MediaOne, their A1IUiates, or Time WlIJ'DClr, or (b) AT&T, MectiaOne
or their Affiliates from granting preferential treatment in any wholesale contem, services, capabilities, or
features offered by any person other than TIme Warner, or TUDe Warner from granIing preferential
treatment in any wholesale or retail Cable Modem Service offered by TUDe Warner to CODtent, services,
capabilities, or featurel ofJ'ered by any person other than AT&T, MediaOne or their Affiliates ... (8)
[001] shaD consent to a proposed cODb3CtWll or other arrangement if it detamines in its sole discretion
that such anangement will not substantiaiIly lessen competition in any market.

DOJ Consent Decree Section V(A), (8).

The Consent Decree further defines "Residen'ial Broadband Service" to mean "...any service offered to
residential customers in the United States of America that permits users to traDsmit and rec:eM infonnation using
Internet protocols at speeds which may exceed 128 kilobits per second. The Consent Decree also defines "Time
Warner" to include Time Warner, TWE, Road Runner, their succ:esson aDd assips. aDd their parents, divisions,
groups, majority-owned subsidiaries, aDd any entity that has a merger agreement with TIme Warner and that would
be included in this definition wbcn the merger is consummated. DOl Consent Decree Section U(F), (8).

676 AT&T Corp., RoadRIm"e,Joi1'll Ve1'lllln to be Dissolwd (press release), Dec. 18, 2000~ TIme Warner Inc., Time
WClI'M' to In~fJ# RoadRtIIIfIU OwnosJrip andManage its OfM'Qn01l$ (press re1eaIe), Dec. 18, 2000. AI the time
of the announced restrUCtUring ofRoad Runner, Microsoft Corporation and COmpllq Compuacr ColpOration 0WDCd I
combined 20 percel1l interest in Road Runner, while Time Warner, AT&T BJ'08dbend, aDd AdvanceJNewhouse
together owned an 80 percent fiIlJy diJuted inIerest. Under the resuucturing pJIn. the iDlcrests of Microsoft aDd
Compaq would be redeemed aDd Road Runner would distribute substantially all of its assets to Time Warner and its
affiliates, and to AT&T Broadband

6771d.
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(ii) divest or reduce its interest in Liberty Media and other video programming companies such that
AT&T terminates its involvement in lWE's video programming activities pursuant to the limited
partnership exemption671 and the officers/directors attribution waiver provisions of the cable ownership
attribution rules; or (iii) divest its ownership interest in certain non-lWE cable systems. AT&T was
required to make an unambiguous election ofone of tile three options by December 15,2000, six months
after the consummation of the AT&T-MediaOne merger, and must comply with this election by May 19,
2001. We also stated that until AT&T complies with the divestiture condition, its participation in lWE is
further limited by certain other Commission-imposed restrictions. 619

671 The Commission's cable ownership attribution roles provide that all partnersbip interests are attributable because,
unlike a corporate shareholder, a limited partner may influence or CODb'OI the operations of the partnership even if
the percentage equity interest is small. Su AT&T-M~diaOn~Or.r, IS FCC Red al 9837 1 43; .~ also In re Cabl~

Reform Act Provisions of the T~kcommunicalions Act of 1996: R~iew of the Commission's Cabl~ Attribution
Rules CS Docket Nos. 98-82, 96-85, Report and Order ("Attribution Or.""), 14 FCC Red 19014, 190391 61
(1999). However, partnership interests may be rendered nonattributable, under the insulated limited parUlerSbip
exemption ("ILP"), when a partner that "is not materially involved, di.rectly or indirectly, in the management 01'

operation of the vi~rogramming related activities of the partnership and the relevant entity so certifies." See
Attribution Ord~r, 14 FCC Red at 19040 1 64; 47 C.F.R § 76.503 n.2(b)(I). In order to satisfy this standard. the
limited partner may not enpge in the following seven activities (the "n.P test"):

( I) The limited partna' cannot act as an employee of the partnership if his or her ftmctions, direclly or indirec:tIy,
relate to the video programmin. enterprises of the COIllpl1lY.

(2) the limited partna' may DOt sene, in any material capacity, as an indepeMent contractor or agent with
respect to the partnership's video programming enIaprisa;

(3) the limited partna' may DOt communicale with the lic:ensee or generaI.pertners on matters pertaining to the
day-to-day operations of its video progmmming business;

(4) the rights of the limited partna' to vote on the admission ofadditional general partDerS must be subject to the
power of the general partna' to veto any such admissions;

(5) the limited partna' may DOl vote to remove a general partner except where the general partner is subject to
bankruptcy proceedings, is adjudicated incompetent by a court ofcompetent jurisdiction, or is removed for cause as
determined by a neutrallUbiter,

(6) the limited partna' may DOl perform any services for the partnership materially relating to its video
programming activities, except that a limited partner may make loans to or act as a surety for tbc business; and

(7) the limited partna' may DOt become actively involved in the managelllClll or operation of the video
programming businesses oftbe partnership. Attrlbution Order, 14 FCC Red all9040-41 164.

~e also 47 C.F.R. § 76.503 D. 2(bX2). To utilize the n.P exemption, the limited partner must file with the
Commission a certiflc:aticlI with supportin. fads, stating that it is DOl invoMd in these seven activities. ("[T]be
certification must be accompanied by facts. e.g., in the form of documents, affidavits or declarations, that
demonstrate that these insulation aiteria are met1 Attribution CJrrMr, 14 FCC Red 1119040-41,164.

679 We further required that AT&T abide by several iaterim conditions and their enfon:emeDt mechanisms IDltil such
time as AT&T has taken the required compliance action. The inb::rim conditions provide that:

(I) No officer or director of AT&T sball also be an officer or director ofTWE. AT&T may appoint an
employee (who is not an officer or diIec:tor of AT&T) to the TWE Board of Directors, provided that such employee
is not involved in the Video ProgIammingaetivities of AT&T.

(2) No officer, director, or employee of AT&T shall, directly or indirectly, influence or attempt to
influence, or otherwise participate in, the manaaemeut or operation of tbe Video Programming activities of TWE. In
particular, no member of the TWE Board of Directors appointed by AT&T shall be involved in the following

(continued... )
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264. Pursuant to the AT&T-MediaOne Orde" on December IS, 2000. AT&T notified the
Commission that it would divest its interest in Liberty Media if it obtains a favorable tax niling.610 and
that otherwise it would divest its interest in lWE.611 On December 18,2000. the Cable Services Bureau
requested clarification of AT&T's December IS letter which, by making the Liberty Media divestiture
contingent upon a favorable tax ruling. did "not appear to make a single election" as required by the
AT&T-MediaOne Order.6I2 On December 21,2000. after considering AT&T's response to the Bureau's
request for clarification, the Commission issued an order ruling that AT&T had not complied with the

(... continued from previous page)
matters:

a) the decisions of TWE regarding which Video Programming services are purchased for or carried on
TWE's cable systems;

b) negotiation of the prices paid by TWE for Video Programming carried on TWE's cable systems;

c) setting the schedule for rollout of Video Programming by TWE's cable systems;

d) marketing by TWE of Video Programming carried on lWE's cable systems;

e) setting the budget for the Video Programming operations ofTWE's cable systcms (except that AT&T
may be involved in setting tbe overall TWE budget for Video Programming opcraUons provided that AT&Ts access
to TWE budget information does not include information concerning individual budget components of TWE's Video
Programming operations, ~.g.• personnel, overhead, marketing, and progr.un purcbasing);

t) selecting the elce:tronic programming guide used by TWE's cable systems;

g) the hiring. firing. or supervising of TWE employees directly involved in the Video Programming
activities of TWE's cable systems; or

h) assessing the performance ofany Video Programming service carried by TWE's cable systems.

(3) AT&T may not receive information from TWE regarding the price. tenDS, and conditions which
TWE negotiates for the carriage of Video Programming on the TWE cable systems, ncr pnMde information to
TWE regarding the price. terms, and conditions which AT&T negotiates for the carriage of Video Programming on
the AT&T cable systems. AT&T may not obtain from any Video Programming vendor a volume disc:ount or other
favorable terms and conditions as a result of TWE's purchase of Video Programming for. or carriage on, TWE's
cable systems.

AT& T-M~diaO,,~ Ord~r. 15 FCC Red at 9899. Appendix B " 3-5.

680 Se~ In th~ M~r 0/ AppliCQ/iOlU /01' CoIWnt to tM T1'Q1ISjcr 0/ Control 0/ Lic.na$ and S«tion 214
AuthorizatiofUfro", M~diaOrr. Group, Inc., Trt11Uftror To AT&T Corp.• T1'fI1Ujc,.•• CS Doc:ket No. 99-251. Letter
from James W. Cicconi. General Counsel, AT&T, to Deborah LatheD, Chief, Cable Scrvic:es Bureau. dated Dec. IS,
2000. SH QUo id Letter from Deborah A LatheD, Chief, Cable Services Burean, FCC. to James W. Cicconi,
General Counsel, AT&T, dated Dec. 18, 2000.

611 Se~ In th~ MaIt~' 0/ ApplicaliOlU /01' Cons~nt to th~ Trans~, 0/ Control 0/ Lic.nsu and S«tion 2/4
AuthorizatiofUfrom M~diaOM Group. Inc.. Transftror To AT&T Corp., Transjcn~. CS Doc:ket No. 99-251. Letter
from James W. Cic:coni. Gencral Counsel, AT&T, to Deborah LatheD, Chief, Cable Services Bureau. dated Dec. IS,
2000 ("li)t. however, ATetT is unable for any reason to acbieYe insulatioD of its TWE DeraIl by May, 19,2001 ..
. AT&T hen:by certifies tbaI it will. by sucb date. either divest its owaersbip iDIcrest in TWE or place this interest in
an irrevocable trust for purposes otsa1c."). It ATetT diwsts Liberty Media purMIIt to its~ l' lCUCJ, i&
will also divest other programming inrerests. Id

682 SH In th~ Matt~' 0/ Applications /01' COIWnt to tM Transjc, 0/ Control 0/ Lic.nas and S«tian 214
Authorizationsfrom M~diaOn~ Grollp. Inc.. Trans/tror To AT&T Corp.• TrflflSjcn~, CS Docket No. 99-251, Letter
from Deborah A. latheD, Chief, Cable Services Bureau. FCC, to James W. Cicconi. General Counsel. ATetT. dated
Dec. 18.2000.
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provisions of the AT&T-MediaOne Order that required AT&T to "unambiguously elect a single
compliance option.'>613 In the December 21 Order, we ruled that it was "AT&T's intent to elect ... the
divestiture oflWE ..." and we detennined to ''treat AT&T's election as choosing that option only."614

2. Discussion

265. Several commenters argue that the merger will create what one describes as a "sprawling
conglomerate of interests'o6I5 between AT&T and AOL Time Warner that would confer upon the
companies the ability and incentive to use their combined dominance in the Internet access market, and
other unspecified product markets. to discriminate against unaffiliated companies.616 Cornmenters also
allege that AOL Time Warner would be able to leverage its power in video programming, broadband
content and portal services to solidify this dominance.617 They argue that AT&T's and AOL Time
Warner's ownership interest in lWE will give AT&T and AOL Time Warner the incentive to refrain
from competing with each other in areas of MVPD. Internet and 1M services.611 Consumers Union, for
example. argues that "AOL Time Warner would clearly have the i~ve to use its leverage to induce
AT&T to drop its effons to push for compatibility/interoperability/access to AOL's 1M customers.'0619
Similarly. Consumers Union believes "AOL could use lWE leverage to foreclose rival portals like

613 In the Matter ofApplicationsfor Co".nt to tM Transfer ofControl ofLice".s and ~ction 2J4 Authorizations
from MediaOne Gl'OIIp. Inc., Transferor To AT&T Corp., Transferee. CS Doc:bt No. 99-251. Order. FCC No. 00
447 (rd. Dec. 21, 2(00) ("December 21 Or."').

614 Decem~r 21 Order at "4-5. We fiutber stated that AT&T would be permitted UDlillanUIIY IS, 2001 to seek a
modification of the Decembe, 2J Ort:kr. The Dece",", 21 Or., states:

"IT IS FURTHER ORDERED ... should AT&T seek to have the Commission consider a
modification of this 0rWr to allow it to elect Option (b) [the divestiture of Liberty Media Group
and AT&T's other video prograIDlllins interests). it must submit a written request by lanuary IS.
2001 with an appropriate showing as to why such a moditicatiOll would serve the public interest."

Decembe, 2J Ordt,. at 17.

6IS sac Commeats at 1; Sft also Consumers UniOll. Comme:nts at 4.

616 Consumers UniOll. broadly defines the competitive problem with respect to AT&T as involving baniers to entry,
foreclosure of inputs and monopsony power. Consumers Union ColIUDCIItS at 37-49. SBC asserts that
"[c]ollectively. AOL, Time Warner. and AT&T will be able to leverage their dominant position in the Intanet
access malket to increase their power in the IlW'kct for bI08dbIDd portal and contem servic:es" while simultaneously
leveraging their "combined dominance in the broadband portal and content markets to increase their IIWket share
for high-speed Internet access." sac Comments at 7. 18-24; •• also Disney Reply Comments at 5 ("Assumins
approval of the [AT&T-MediaOae merpI'), Time Warner and AT&TlrCIIMediaOne would operate as an
interconnected consortimn passiJI8 83 miDiOll. U.S. homes 80% ofall U.S. households ...Taken together. the CI'OII

interests of AT&T and Time Warner are enormous in the broadband services market, including coDtroI of 69% of
the high-speed resideDbal Internet access market.").

617 Conunc:uters also belicYe AOL Time Warner could use its power as owner of Road RuDner to discriminale
against unaffiliated coDtem providers, and could use its power as a Iarp COIbIII provider to discriminate apinst
competing broadband ISh S. sac Comments at 27~ Leuer from ADdn:w lay Schwanzman, Counsel for
Consumers Union, el aL. to Deborah LatheD, Cbict: Cable Services Bureau, FCC, dated Nov. 14, 2000
("Schwartzman Nov. 14 Lcuer")at 2-4. Even AT&Tac:IaIowledges that Time Warner could use its dominanc:e over
TWE to impede competitiOll between AOL and AT&T. S. AT&T Nov. 28 Ex Parte at 2-4 (summarizing
Consumers Union argumeots).

611 See sac Commenas at 27-30; Schwartzman Nov. 14 Letter at 3.

689 Schwartzman Nov. 14 Letter at 3.
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Yahoo," encouraging AT&T to favor AOL as a portal over rivals, and adds that AOL would encourage
AT&T to give preferential treabnent to AOL Time Warner music distribution services.69O Next,
Consumers Union contends that "AOL could use the 1WE leverage to impede 'head-to-head' competition
between AT&T and AOL in, for example, the provision of interactive television offerings by agreeing to
common platforms that further their collective interests.6Il1 To remedy the alleged harms, these
commenters ask that we require AOL Time Warner to not discriminate against unaffiliated Internet access
providers, to provide open access to its cable systems for unaffiliated ISPs, to sever its cross-ownership
ties with AT&T through 1WE and Time Warner Inc., and to sever all contractual ties and joint ventures
with AT&T. 69%

266. We find that the merger increases the likelihood of coordinated action by AOL Time
Warner and AT&T to discriminate in favor of AOL's ISP service. The proposed merger will increase
AOL Time Warner's incentive and ability to obtain agreements with AT&T to favor AOL Time Warner's
ISPs to the detriment of AOL Time Warner's competitors.6Il3 AT&T could give preferential treatment to
AOL's ISP by refusing carriage to competing ISPs, by providing AOL better price or non-price terms of
service if AT&T does carry competing ISPs, or by limiting the functionalities or features available to
competing ISPs.6Il4 For example, AT&T could, as Consumers Union contends, circumscribe the
availability ofcapacity or connection points for non-favored ISPs.6Il5

267. Accordingly, because we conclude below that the benefits of the merger do not outweigh
its harms,69l5 we find it nec::essary to impose remedial conditions that will prevent the potential harm

690 Id. at 2-3.

691 Id. at 3.

69% Se~ SBC Comments at 32; BeUSouth Reply Comments at 19-20. BellSouth argues thal "ATclT cannot, for
example, be permitted to provide AOL access to ATclT customers on a preferential basis for ISP services in
exchange for ATclT access. for telephony purposes. to the cable customers of Time Warner." BellSouth Reply
Comments. at 20. Se~ also Consumas Union Comments at IS7; SchwartzmaD Nov. 14 Letter at 2-3. We note that
inAT&:T-M~diaOn~, we rejected Consumers Union's moUao to consolidate that proceeding with this proceeding.
Consumers Union filed its motion in the dockets of both proc:eedinp We once apin reject the request for the
reasons enumerated inAT&:T-M~diaOn~. Se~ A1T-M~diaOn~ Or.", IS FCC Red at 9892·93'179.

693 We note that even AOL acknowledges that prior to the poposed merger, AOL was unable to strike an agreemem
with any cable operator. Sa Applicants Second Response at 13.

694~ Disney Reply Comments at 9; 1ft' abo Letter from the SaJator Mike DeWine, ChainDan. Subcommittee on
AntitIUSt. Business Rights. and Competition, and Senator Herb Kohl. Ranking Member, Subcommittee on Antitrust
Business Rights and Competition to William Kcmwd, Chairman, FCC, and Robert Pitofsky, Chairman, Federal
Trade Commission. dated May10, 1999 (citinI a bypotbetical example of possible discrimination against
unaffiliated COntall poviden: "UsiDI this technology, it appears that it would be possible, for example. for the
combined AOL Time Warner to slow down traffic to the [unafIiliated] ESPN web site while speeding it up to its
own competing CNNlSports Wustrated site."); Sft also SBC Comments at 31-32 (contellding that risks of
anticompetitive coordination also SlCDl from conttadS and "sweetheart deals").

695 Consumers Uniao points out tba "[e}fforts to impose or obtain exclusive arrangements have become ever-present
controversies in the [cable industry), inc.IudinI efforts to p-eYent competins technologies from obtaining
programmin& as well as to prevent competition from developing within tile cable industry." Consumers Union
Comments at 40. We believe that Consumas Uniao intends to sugest that similar JRferential or exclusive
arrangements may be implemented with respect to ISP services over cable platforms. Sa Scbwanzman Nov. 14
Letter at 2-4.

696 See Section V, infra. (Analysis ofPotential Public Interest Beodits)
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arising from possible post-merger coordination between AT&T and AOL Time Warner. This conduct
remedy, in combination with our conditions prohibiting AOL Time Warner from discriminating against
unaffiliated ISPs on its own cable systems, as well as the conditions we imposed in our AT&:T-MediaOne
Order, conditions imposed by DO] in its AT&T-MediaOne Consent Decree, and existing antitrust laws,
will prevent any public interest banns that might arise from coordination between AOL Time Warner and
AT&T as a result of the merger.

268. We find that other alleged banns that might arise from the possibility of coordinated
action between AT&T and AOL Time Warner, such as coordination in MVPD and video programming
services and coordination between Excite@Home and Road Runner,697 existed before the proposed
merger, and there is insufficient evidence that the merger would increase the likelihood or magnitude of
those harms. Moreover, those harms have already been addressed by the Commission and DO] in their
respective reviews of the AT&T-MediaOne merger.69I Other harms, such as ~tential agreements not to
compete in 1M or lTV services, would be addressed by existing antitrust laws. Thus, we do not believe
any additional remedies are warranted.

269. We find that in three respects the merger will increase the likelihood of discrimination by
AT&T in favor of AOL.1OO Although we agree with the Applicants that the merger of AOL and Time
Warner creates no new corporate link between AT&T and Time Warner,701 we nevertheless conclude that
AT&T's existing ownership interests in TWE, and its rights afforded over "Participant Matters," such as
any merger involving TWE, could be used as leverage to gain favorable ISP access.7O% For example, in
exchange for voting with AT&T on a particular Participant Matter, AOL Time Warner could require
AT&T to afford AOL preferential rights of access to AT&Ts cable systems. In addition, as AT&T
points out, because AOL Time Warner would retain veto rights over important TWE partnership
decisions, AOL Time Warner could wield strategic influence over AT&T and use this power if AT&T

697 See sac Comments at 22-29.

691 See Section IV.A., SJlpra. (High-Speed Internet Access Services)

699 See para. 276, infra.

700 We are not persuaded by AOL Time Warner's argument that no conditions are required here because ..the FCC
found no cause for concern over 'prd'ereDtial asreemcnts' in AT&:T-MediaOM." See Letter from Peter D. Ross,
Counsel to America Online, to MapIie Roman Salas, Secretary, FCC, dated Sept. 19, 2000 ("Applicants' Sept. 19
Lener") at 3; Ross-Harding Oct , Letter at 4-8, 12. In AT&:T-MediaOM, we were not presented with facts that
would lead to a concern about preferential treatment of AOL by ATclT. NotbinB in the ATclT-MediaOol: merger
increased the likelihood of such a result. For the reasons explained above, this merger does inaase the likelihood
of prefereDlial treatment of AOL by AT&T. Moreowr, we expressly declined to consider in AT&:T-MediaOM the
facts of the instant merger, and as a consequence we denied a motion to consolidate the two proceedinp. See AT&T
MediaOne On/e', I' FCC Red at 9892-93 1179.

701 See Ross-HardinIOct , Letter , ...this combination has no effect on the nature of ATclT's limited ownership
relationships with Tune Wamer-relalionsbips that the Commission and antitrull rqulators alike reviewed and
approved only a few months ago when AT&T obtained approyal to acquire MediaOne.").

702 See. e.g., sac Conuncnts at 31-32 (contendina that risks of anticompetitive coordination also stem from
contracts and "sweetheart deaIs"); BellSouth Comments at 20. However. we disapee with commcnters' appareDl
assenions that it is the mere existence of ATclT's cross ownership interest in TWE that results in merger-specific
competitive banns. These cross ownership interests exist absent the merger. However, we do conclude that these
ownership interests would SCIVC to fac:ilitate any anticompetitive incentives brought on as a result of the merger. See
Consumers Union Comments at 4; see also ATclT Nov. 28 Ex Parte at 1-2.
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deviated from any tacit or agreed upon preferential treatment for affiliated ISPs.103 Thus, although we
agree with the Applicants that these ownership interests existed pre-merger, we are persuaded that these
corporate provisions could be used to enforce post-merger cooperation.704 AT&T's election to divest
1WE in compliance with the AT&:T-MediaOne Order will, once it is effectuated. eliminate this
possibility. We note, however, that AT&T is not required to divest lWE until May 19, 2001.70S Our
conduct remedy, which prohibits AOL Time Warner from seeking or accepting exclusive or preferential
treatment from AT&T, will eliminate AOL Time Warner's incentive and ability to engage in any such
conduct before AT&T divests lWE.1ll6

270. Second, AOL Time Warner could delay or otherwise seek to frustrate AT&T's plans to
sell its interest in lWE in connection with AT&T's election to divest lWE.7f17 AT&T states that Time
Warner is already effectively blocking AT&T's attempts to sell its lWE interest by refusing to provide
AT&T with financial information AT&T deems necessary.lOI AOL Time Warner could use these or other
tactics as leverage to gain preferential ISP access rights on AT&T's cable systems. Our conduct remedy
will prevent this result.

271. Third, since at least February, 1999,7Ot AT&T has sought access to Time Warner's cable
systems to offer Time Warner's cable customers local telephone service, but has so far been unsuccessful
in its negotiations with Time Warner.710 As a result of the merger, however, we find that it is more likely

703 AT&T Nov. 28 Ex Parte at 2-4 (citinl Conswners Union CoIDJDl::lltS).

704 Applicants' Sept. 19 Letter. AT&T's acquisition of MediaOne created AT&T's interest in TWE, and the
Commission affumatively roled this ownership interat permissible in the AT&T-MediaOne merger, subject to
AT&T's compliance with the conditions set forth in its order in that proc:redinl AT&T-MediaO.Orde,., l' FCC
Red at 9866 1116.

705 We also note that AT&T may, on or before January 1', 2001, seek a modification of the Commission's
Decembe,. 2/ Orde,. that determined it has elected to divest TWE. DecembV' 2/ o,w,. at17. A11y further argument
with respect to the mandatcxy divestiture of AT&T's interest in TWE is beinS considered in the pcndins Petition for
Reconsideration ofAT&T-MediaOne.

706As noted in Section IV-A., supra, (High-Speed Imemet Aa;ess Services) the FTC Consent Agreement forbids
AOL Time Wane from CDtering agreemcnlS with other cable opcraton "that would inIafere with the ability of any
such [cable operator) to CDter iDlo agreemeDlS with any other ISP or provider of lTV services." FTC CoaseuI
Agreement Section m.E. While we believe the FTC provision would prohibit both exclusive and prefemttial
agreements between AOL Time Warner and other cable operators, because of AT&T's particular incentive and
ability to enter iDlo such qrecments with AOL Time Warrw:r we find it necessary to impose a condition that
explicitly addresses this potential public inlerest harm.

701 See AT&T Nov. 28 Ex Parte.

7~ AT&T Nov. 28 Ex Parte 112; Letter from James W. Cicconi, General Counsel and Executive Vice President,
Law & Qov't Affairs, AT&T, to Kathryn C. Brown, Chief of Staff: Office of the ChaiJman. FCC, dated Nov. 8,
2000 ("AT&T Nov. 8 Ex Parte") at 2, transmitted by Letter from Joan Marsh, Director, Fedelal Oov't Affairs,
AT&T, to MaplieRoman Slllas, Secretary, FCC, dated Nov. 8,2000.

709 See AT&T-MediaOrre OrtM", l' FCC Red at 9890 1173.

710 See Confidential Appendix IV-F Note 1. As AOL Tune Wamer points out, "altbouP Tune Wamcr and AT&T
have previousJy explored the possibility 01AT&T providiDa teJcpbony services over Time Wamcr cable systems (in
discussions that 1001 predated the lIIU1CIUDCelDCD of this mcrpr), no bindinl aareement bas ever becD reached ..."
Ross-Harding Oct. 5 Letter at 6; see also Confidential Appendix IV.F Note 2. As discussed below, we believe an
agreement that would facilitate the provision ofcable telephony and competition with the incumbent local exchange
carriers would be PJ'O<ompctitive.
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that AT&T will obtain a telephony deal from the merged firm if it chooses to pursue this strategy. The
merger will increase the incentive for AOL Time Warner to negotiate with AT&T because AT&T holds
the key to AOL's access to the facilities of the nation's largest cable operator.71I AOL clearly desires
access to AT&T's cable systems in order to provide ISP service.m In exchange for giving AT&T
telephony access to TWE cable systems, an outcome that may in fact benefit the public interest, AOL
Time Warner could obtain preferential treatment for AOL's ISP service on AT&T's cable systems, an
outcome that would harm the public interest. AT&T's divestiture ofTWE will not forestall this outcome.
Our conduct remedy is therefore necessary to prevent it.

272. Under the condition we are adopting to address the potential harm described above, AOL
Time Warner shall be prohibited from entering into any agreement with AT&T that gives AOL or any
other AOL Time Warner ISP exclusive carriage rights on AT&T's cable systems. Further, AOL Time
Warner may not enter into any agreement with AT&T the purpose of which is to limit in any way
AT&T's ability to enter agreements with a non-AOL Time Warner ISP.713 For example, AOL Time
Warner may not enter into an agreement with AT&T that would give AOL preferential rights to use a
particular system resource, such that AT&T would not be free to offer the same rights to another ISP.
AOL Time Warner, through its General Counsel, must certify upon the merger's closing and annually
thereafter that it is in compliance with this condition.

273. In combination with the other conditions we adopt in this Order, the conditions we
adopted inAT&T-MediaOne, the conditions adopted by the OOJ in its AT&T-MediaOne Consent Decree,
and existing antitrust laws, the conduct remedy we adopt here will remedy any potential harm that might
arise from the merger in the form of coordination between AT&T and AOL Time Warner. This conduct
remedy will address in a direct manner any potential harm due to coordinatica between AT&T and AOL
Time Warner that would affect competition for high-speed residential Intemet access service. We
conclude that this condition will prevent AOL Time Warner from using any leverage it might gain against
AT&T as a result ofthe merger to induce AT&T to mvor AOL and disfavor other ISPs seeking access to
AT&T's cable systems. Thus, AOL Time Warner will not be permitted to use its control oflWE, or any
other merger asset,714 to induce AT&T to give AOL preferential carriage rights as a condition of AOL

711 This result would arise from AOL's acquisition of the Time Warner cable systems, not from any TWE cross
ownership between AOL and AT&T.

712 Set! Confidential Appendix IV-F Note. 3.

713 We note that there may be UDique assets that only one ISP can usc. We do not intcDd to prohibit AT&T from
entering into contracts with AOL that utilize these unique assets. MOrecMlf, we do not believe that aU agreements
between AT&T and a merged AOL Time Warner would be contrary to the public imcrest. Although certain cable
broadband arrangemems, such as thole described above. would result in disaimination apinst uuffiJjated ISPs and
therefore, would be contrary to the public interest, other qreements between AT&T and the merged entity would
likely further imponaDl public: interest goals. Mons by AT&T to expand its cable telephony service over the Time
Warner cable plaDt may in fact .ury importam Commission policy goals and ftIlfill the goals of the 1996 Act
Accordingly, we reaffinn the public interest benefits that we recognized would result from apeements between
AT&T and Time Warner relatiDI to local telephony seIViccs. ~e AT&T-MediaOM Ordu, IS FCC Red at 9890"
173-174; Sft also Ross-Hardiq Oct S Letter 116. Similady, AOL's expansion of its savice over AT&T's cable
systems could also satisfy important Commission policy pis, provided the tel'DII of AOL's ICQ:SS do DOC unfairly
favor AOL over its competitors. We tberefore do not wish to prohibit AT&T and AOL Tune Warner from reachiDI
what may be pro-competitive apeemenrs.

714 For example. as a result of this condition, AOL Time Warner would not be permitted to require AT&T to give
preferential access rights to AOL as a condition of AT&T's access to AOL Time Warner video programming. See
Section IV·A supra, (High-Speed Internet Access Services)..
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Time Warner's agreement to vote in AT&T's favor on any TWE Participant Matter, to improve any offer
to purchase AT&T's lWE interest, or to enter a telephony deal with AT&T. Nor may AOL Time Warner
for any other reason or in any other manner enter into any agreement with AT&T that is designed to
afford AOL preferential access to AT&T's cable systems or to otherwise disadvantage AOL's
competitors with respect to access to AT&T's cable systems. Thus, the condition will also prevent any
agreements between AOL Time Warner and AT&T that may arise as a result of the merger from any
unforeseen motivation by AT&T to disfavor AOL's competitors.

214. Several commenters requested that we require AT&T and Time Warner to sever all
corporate and contractual relationships, including AT&T's interest in lWE.715 Because AT&T recently
elected to divest lWE, effective May 19, 2001, in compliance with the Commission's order in AT&T
MediaOne, we need not address this issue. AT&T requests that we condition this merger by requiring
AOL and Time Warner to submit to binding arbitration if AT&T and AOL Tune Warner fail to reach
agreement on the price for AT&T's interest in lWE.716 AT&T argues that the Commission could provide
the appropriate incentive to AOL Tune Warner to complete AT&T's divestiture of the lWE partnership
by requiring as a condition of its approval of the AOL-Time Warner merger that, in the event AT&T and
AOL Time Warner fail to reach agreement on the price Time Warner will pay for AT&Ts interest by a
certain date, the matter will be submitted to binding arbitration pursuant to a customary appraisal
process.7I1 AT&T also requests that the Commission require that AOL Time Warner enter a "definitive
agreement to effect disposition of AT&T's lWE interest at the arbitrated price, before the compliance
date set" in the AT&T-MedtaOne Order.711

215. AT&T contends that the imposition of arbitration requirements also would prevent the
potential harms to competition that commenten have alleged. AT&T claims that "[ilf AOL and AT&T
were to become partners in lWE, their shared ownenhip and incentives could ... lead to unilateral
conduct that would produce the same outcome that consumer advocates have suggested would result from
joint action.,,719 For example, apparently adopting Consumers Union's argumenIS, AT&T states that
because of Time Warner's control over lWE, Time Warner "could use the lWE leverage to impede
competition where AOL and AT&T compete 'head-to-head' or plan to do 50.,,720 For example, AT&T
notes that "[pJost-merger AOL could let AT&T know that a condition for agreeing to restnlcture lWE
would be for AT&T to drop its rival interactive TV platfonn.,,721 AT&T also argues that "AOL would
clearly prefer less rather than more broadband competition from AT&T and, as a consequence of the
merger with Time Warner, could gain the means to achieve that gOll.,,722

715 See sac CornmenlSat3O-32~Be11South Reply CoDlJDel1tsatl8-19.

716 AT&T Nov. 28 Ex Parte atl·3.

m AT&T specified Dec:ember: 1,2000, as the date after which the matter should be submitted to binding arbitration
uby that date it bad failed to reach agn:ement with Time Warner. See AT&T Nov. 8 Ex Parte at3~ SH also AT&T
Nov. 28 Ex Parte .4.
111 AT&T Nov. 8 Ex Parte at 3.

719 AT&T Nov. 28 Ex Parte.

720 AT&T Nov. 28 Ex Pane at 3.

721 AT&T Nov. 28 Ex Parte at 3.

722 AT&T Nov. 28 Ex Pane at2 (citing Schwartzman Nov. 14 Letter 111-4).
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276. We find it disturbing that AT&T would recite a litany of anticompetitive actions it might
pursue, including agreements not to compete, if the Commission fails to adopt a merger condition that
would improve AT&T's prospects of obtaining a favorable price from Time Warner for the sale of the
1WE assets AT&T has elected to divest to comply with our order in AT&T-MediaOne. We disagree with
AT&T that the Commission should usc this merger proceeding to facilitate AT&T's compliance with
obligations the Commission imposed in a separate merger proceeding.7.Z3 While we are concerned about
the possibility that AT&T and AOL Time Warner would engage in collusive behavior as a result of this
merger, we believe our conduct remedy will address any potential public interest harms that might arise
from conduct that is not otherwise prohibited by law or that is not remedied by AT&T's divestiture of
1WE pursuant to its December IS, 2000 election.m

G. Other Potential Public Interest Harms

277. Protection ofSubscriber Privacy. Congressman Markey notes that privacy of personal
information is increasingly becoming a concern of consumers using the Internet.m He states that cable
operators, such as Time Warner, have a statutory obligation under Section 631 of the Communications
Act to protect personal information gathered from subscribers.726 He further states that the obligation
applies not just to information obtained through a customer's use of a cable service, but to a customer's
use of any wire or radio communications service provided using any of the cable system's facilities.1%7
Congressman Markey asks that we assure ourselves that AOL Time Warner will comply with the
requirements of Section 631 after the merger.721

278. Section 631 of the Communications Act provides that at the time a cable operator enters
into an agreement to provide any cable service "or other service" to a subscriber, and annually thereafter,
the cable operator shall inform the subscriber at: amona other items, the nature of personally identifiable
information the cable operator will be collecting, the nature of the use -of the information, and the nature
and purpose of any disclosures of that information.m The statute further provides that, with limited

12) See Media Ac:ccss Project Ex Parte at 2. Scealso AT&T Nov. 28 Ex Parte at 9819' 4.

124 We are not sympathetic to AT&T's argument _ it may be induced by AOL Time WarneI'to refrain from
competing with AOL Time Warnei'. We do not believe that it is likely that AT&T would unilaterally abandoa its
planned interactive TV otTering. for example, on the mere supposition that AOL Time Warner would react favorably
to such actions. Rather such conduct would more likely reflect an explicit agreement not to compete, which would
be addressed by antittust laws and the Slate and federal authorities charged with enforcing them. LoraiM Journal v.
United States, 342 U.S. 143 (1951); Klan Inc. v. Broadway-Hale Stons, 3S9 U.S. 207 (1959) (firms induced others
to boycott one's competitors); United Sta.s v. AssociiWd Patents. 134 F. Supp. 74 (E.O. MidlI955). affd 1M",.,

350 U.S. 960 (1956); United St4tu v. TopcoAssociates, Inc., 405 U.S. S96 (1972). "The fact that the parties to an
[unlawful] agreement did not have identical motives, or that one party to the agreemem was coerced to partici.-re.
does not negate the findin& of an agreement for purposes of [Sherman Act] Section 1 so long as the parties share a
commitment to a common scbeme that has lID anticompetitive objective or effect." ABA, Antitrust Law
Developments (Fourth) 4 (1997); Rochn Bf'OIhen v. North American Salt Co., 1994-2 Trade Cas. (CCH)' 70,804.
at 73,441 (W.O. PI. 1994). .

72S Letter from Cong. Edward J. Markey to Cbainnan WiUiam E. Kennard 1111-2 (Dec. 13,2000).

726Id. at I.

127 Id.

128 Id at 2.

729 47 U.S.C. § 551(a).
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exceptions, a cable operator may not use the cable system to collect personally identifiable information
nor may the cable operator disclose personally identifiable information without the prior written or
electronic consent of the subscriber.730 As Congressman Markey notes, the statute defines "other service"
to include any wire or radio communication service provided using any ofthe facilities of a cable operator
that arc used in the provision of cable service.

279. We agree with Congressman Markey that consumers have become increasingly
concerned about the unauthorized use and disclosure of personal information gathered about them,
especially with regard to information collected while they are using the Internet. By enacting Section
631, Congress directed cable operators, includiDg affiliates,13I to protect the privacy of their subscribers.
Although Section 631's terms are enforced by the courts, and not by the Commission,732 AOL Time
Warner's future compliance with Section 631 is part of our examination of AOL Time Warner's
qualifications to control the licenses at issue.733 Accordingly, as a condition of our approval, we require
AOL Time Warner, by its General Counsel, to certify to the Commission, by filing a copy of the
certification with the Secretary's Office, on the merger's closing and annually thereafter, that AOL Time
Warner is and will remain in compliance with Section 631 ofthe Communications Act.

280. Premature Control by AOL RCN Telecom Services, Inc. ("RCN") requests that we
delay ~roval of the merger to investigate whether AOL had assumed premature control of Time
Warner. RCN's request is based on a Washington Post article that reported that a senior AOL official
had begun the process of "knitting together" AOL and Time Wamcr. AOL responds that RCN offen DO

evidence that an AOL official has assumed control over Time Warner's daily operations or policy
determinations, or that an AOL official or any other AOL emplo,r:e in any way dominates the
management of Time Warner's corporate affairs and licensed facilities. ' Rather, according to AOL, an
AOL senior official "simply has puticipated, along with other AOL and Tune Warner officials, in the
parties' collective efforts - wholly consistent with applicable law - to ~eve a smooth integration of the
two companies after closing."736 We find that the record is devoid of specific allegations of fact that
establish a prima facie case ofde facto transfer ofcontrol that would warrant delaying our approval of the
merger with conditions or initiating an investigation. We therefore deny RCN's request

130 47 U.S.C. § 5'1(b), (c). The cable operaIOr must also take actions necessary to prevent lDI8uthorized disclosure.
47 U.S.C. § "I(b).

131 The statute defines "cable operator" to iDclude any company that is under common ownership or control with a
cable operator and that pI'O\ides any wire or radio COIIUIlUIIic:atn service.

7J2 See 47 U.S.C. § '51(t) (providing that any person agrieved by the section may bring a civil action in a United
States distrid court).

733 PlJrsud to Sections 308(b) and 310(d) oftbe Communications Ad, 47 U.S.C. §§ 308(b), 310(d). as part of our
public interest determination, we detenniDe wbctbcr the person that win conuol the licenses being transferrecl is
qualified to do so. S« Voi"stNQIft Wirel.ss Corp., McmoIaDdum .Opiniao and Order, l' FCC Ra13341. 334~
" 10-11 (2000).
7).4 Letter from William F. FisluDln, counsel for ReS, to Deborab LadleD, ClUe( FCC C1ble services Bmau (Dec.
15,2000).

73S Letter from Peter Ross, Counsel for AOL. and Arthur Harding, Counsel for Tame Warner, to Deborah latheD.
Chie( FCC Cable Services Bureau (Dec. 29, 2000) • 2.
736/d.
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281. In addition to assessing the potential public interest harms of this merger, we must
consider whether the merger will produce public interest benefits.737 The proposed transaction is deemed
in the public interest if the identifiable potential public interest benefits outweigh any potential public
interest harms. 738

282. Our analysis ofpublic interest benefits focuses on demonstrable and verifiable benefits to
consumen that could not be achieved but for the merger.13P Merger-specific benefits ma~ include
beneficial conditions either proffered by the Applicants or imposed by the Commission. 'lO At a
minimum, our public interest test requires that the merger not interfere with the objectives of the
Communications Aet. '41

283. We find that the Applicants have demonstrated that the merger will result in benefits, but
the nature and degree of these benefits are not sufficient to outweigh the potential harms that would result
from the merger absent conditions. The conditions we impose, in conjunction with those imposed by the
FTC Consent Agreement, will mitigate the potential harms, and allow us to conclude that, on balance, the
benefits will outweigh any remaining potential harms.

284. 1be Applicants claim the merger will produce affirmative public interest benefits in the
following four areas:

• access by unaffiliated ISPs to cable broadband networks ("cable access'');142

• accelerated deployment ofbroadband content and broadband technologies;143

737 &11 Atlantic-NYNEX 0rtJg, 12 FCC Rat at 20063 1 IS7; WorldCom-MClo..tkr, 13 FCC Rat at 18134-3S 1
194;AT&T-TCI Ord~r, 14 FCC Rat at 3168 1 13;AT&T-M~diaOM Ordrr, IS FCC Rat at 9883 1 IS4.

7l1AT&T-M~diaOn~ Ord~r, IS FCC Rat at 9816' 154.
739 Id

7'lO &/1Atlantic-NYNEX Ordrr, 12 FCC Red at 20063 1 IS7;AT&T-M~di~ Ortkr, IS FCC Red at 9883 1 IS4.

"41 Applications ofSouth~,."NrN England T~/~ommunicationsCorp. and SBC Communications, Inc. for Consent to
Transfer of Control of Li~"'$ and S«tiOlf 214 Authorizations, CC Docket 98-25, Memorandum Opinion aDd
Order, r-SBC-SNET Ord~r') 13 FCC Red 21292, 21298-99 1 13 (1998); WorldCom-MCIOrder, 13 FCC Rat at
18134-35 1 194; &11Atlantic-NYN£XOrder, 12 FCC Rat at 20063 1 157.

742 Application at IS aDd 17; Applicants' MarcIl 21 Supplemental Intonnation at 21-26; AppIicanIs' Reply
Comments at 4-S, 9-11, 17, 27-29, 39, 4S; MOO lDI~raJly, Letter from Peter D. Ross, Attorney, Wiley, Rein cl
Fieldiq. to Maplie Roman Salas, Secretary, FCC, dated Aua. 14,2000 ,Applicants' Aug. 14 Benefits Ex Parte")
at 2; Ex Parte Comments of ApplicaDts (Aua. 22, 2000) ,Applic:aM'S AIJI. 22 Benefits Ex Parte") at 2., 13-1S,
transmitted by letter from Arthur K H.anIiq, CouDsel. Fleischman aDd Walsb, to Maplie Roman Salas, Secretary,
FCC, dated Aug. 2S, 2000; Case En Bane Testimony, Tr. at 28 aDd 41; Testimony of Geralcl Le\iD, CbaUman aDd
CEO, Tunc Warner Inc., FCC En Banc HcariD& CS Docket No. 00-30 (July 27, 20(0), Tr. at 34-37, 44 ("Levin En
Bane Testimony"); S~~ also Applicants' Second Response at 33.

743 Application at 8, 10, 13, 15; Applicants' March 21 Supplcmema1 IntonnatiOD at 10-11, 15-19, 22, 26-28, 30;
Applicants' Reply Comments at 9,23-27,31,36,40,43; Applicants' Aug. 14 Benefits Ex Parte at 2; Applicants'
Aug. 22 Benefits Ex Pane at 3, 15-18; Case En Bane Testimony, Tr. at 26-27, 41; Levin En Bane Testimony, Tr. at
34-35, 42; se~ also Applicants' Second Response at 13-14, 18.
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• accelerated transformation of traditional media products to digital platforms;744 and

• expedited development and deployment of new service offerings, some of which, the
parties maintain, are yet to be developed.745

285. The Applicants have produced limited third-party documentation supporting these claims
of affirmative public interest benefits.7~ For the most part, the Applicants have provided nanative
descriptions and affidavits from business persons explaining the synergies likely to result from joining
these two companies and the merged company's potential to provide affinnative public intcrcsl
benefits. 747 The evidence offered by the Applicants is described below. Our findings follow.

A. The Evidence

286. Cable Access. As evidence of their commitment to a marketplace solution to cable
access, the Ap~licants have submitted a Memorandum of Understanding ("MOU") between AOL and
Time Warner.' As described in morc detail in Section IV.A., above, the MOU provides that multiple
ISPs would be permitted to serve consumers over Time Warner cable systems without consumers having
to also purchase AOL Time Warner ISP services.7

• In addition, the MOU provides that there will be no
fixed limit on the number of unaffilialed ISPs selected by Time Warner cable systems (except as

744 Application at 11; Applicants' Man:h 21 SupplememallnfonnatiOll at 30; Applieaats' Reply COIlUllCldS at 1;
Applicants' Aug. 22 Benefits Ex Parte It 3 (citiq Mary Meeker, Ricl8d Bilotti, Mark Mahaney, and Celeste
Mellet, America On/inefl'ime Womer: How Big is Big? Big!, Morgan Stanley Dean Witter, May 4, 2000, at 10
("MSDW May 4 Report"); Lanny Baker, Jill Krutick, and Spencer Wans. AOt and nme Womer link The Dynamic
Duo: Form a Free Cash Flow Dynamo. Salomon Smith Barney, Mar. 22, 2000 at 1 ,Salomon Smith Barney Mar.
22 Report"); Bressler DecI. at 2-4 ,Applicants' Aug. 22 Benefits Ex Parte, Brcss1cr Decl."»; Levin En Bane
Testimony, Tr. at 33-34.

745 Application at 9-10; Applicants' March 21 Supple:mentallnformation at 21,29-35; Applicants' Reply Comments
at 9-10, 43-44; Applicants' Aug. 22 Benefits Ex Parte II 1,6, 7 (citin. Salomon Smith Barney Mar. 22 Report at
31), 8 (citing Myers Group Report) 9, (citinI Applicants' Aug. 22 Benefits Ex Parte, Bressler DecI. at" 10-12);
see a/so Applicants' Second Respoose at 16-23.

746 See MOU; Hctuy Blodset, Jessica Reif Cohen, VqiDa Sycr, and Andrew Slabin, AOL nme Womer - YOII \Ie
Got Upside!, Marill Lynch, Feb. 23, 2000 ,Merrill Lynch: Upside")~ Christopher Dixon, CatbcriDe Kim, AOL
Time Womer - A Merger that Deflne$ tlte N"" Digital Age, Paine Webber, Mao. 1, 2000 ,PaiDc Webber: Merpi'
for a Dilital Ase"); Micbad Parekh, Richard Simon, Richard Greenficld., Katherine Hays. and Christopher Cox,
America On/ine/li",. WanreP' - Perf«:t Time-lng, Goldman Sachs, Mar. 10.2000 ,Goldman Sachs: Perfect Time
ing"); MSDW May 4 Report; Salomon Smith Barney Mar. 22 Report; First Union JUDe 20 Report; America Online
Inc./l'ime Womer Inc.. Credit Lyonnais Securities, Feb. 28,2000,1112 ,Credit Lyonnais Report").

747 See generally ApplicatioD; Applicants' March 21 Supplemcntal Information; Applicants' Reply Comments;
Applicants' Aug. 22 8eDditl Ex Parte, Britt Decl.; Applic:anls' Aug. 22 Benefits Ex Parte, Bressler Decl.;
Applicants' Aug. 22 Benefits Ex Parte, Schuler Decl.; Applicants' Aug 14 Benefits Ex Pane; Case En Bane
Testimony; Levin En Bane Testimony; Applicants' Second Response.

741 See MOU.

7491d. at 1 2.
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mandated by technical limitations)/so and that AOL and Time Warner will consider ISPs of national,
regional, and local scope.751

287. The Applicants assert that their MOU represents a shift within the industry towards a
marketplace solution to cable access. 7S2 The Applicants believe the MOU is significant not only because
compliance with its terms will bring choice to consumers where none existed before, but also because it
creates momentum for similar action throughout the cable industry.7S3 The Applicants cite Wall Street
fiIWK:ia1 analysts that agree the MOU will enc:ouragc other major cable operators to open their networks
to unaffiliated ISPs.7S4

288. Accelerated Deployment ofBroadband Technologtes and Content. The Applicants claim
that the merger will accelerate the deployment of cable and alternative broadband technologies, as well as
the development of broadband content. The Applicants assert that the development of broadband content
and conduit are mutually reinforcing occurrences. They state that many potential content providers have
hesitated to roll out broadband applications in the absence of assurance that a platform for their services
would be available, while facilities providers have been similarly skeptical about the advantages of
investing in broadband technology prior to the development ofbroadband content.755

289. The Applicants assert that the merger will accelerate the deployment of broadband
technologies by several years.756 First, the Applicants contend that the merger is likely to accelerate the
pace of deployment of Time Warner's cable broadband Internet access services.157 Time Warner submits
that rolling out high-speed Internet services is more complex and requires a greater undertaking than the
roll-out of other new services.751 They believe that the merger will resuh in the deployment of more
resources for marketing and consumer connection functions, thus hastening the ability of consumers to
obtain high-speed Internet service.7S9 As evidence, the Applicants have provided the Commission with

iSO Id. at" 4.

iSI ld at' 8.

iS2 Applicants' March 21 Supplemental Information at 21-24 and 2S (citing Merrin Lynch: Upside at 9, 1S)~
Applic:aDlS' Reply CoIDIllCIltS at 11, 27; Appliamts' Aug. 14 Benefits Ex Parte at 2; SH also Applicants' Aug. 22
Benefits Ex Pane at 2, 13-1S; Appliamts' Second Response at 33.

m Applicants' March 21 Supplemc:ntaJ Information at 24; see also AppIicalltS' Reply CoIDIIIeDtS at S, ll~
Applicants' Aug. 22 Benefits at IS (citins Applicants' Aug. 22 Benefits Ex Parte, Britt Decl. at '13) ("'[Our MOUj
has aIn:ady acted as a catalyst to enc:ourap otbcr cable operators to provide ISP choice to consumers. At least 7 of
the II largest cable operaIOn are lookiq at offering access to multiple ISPs on their high- speed broadband lines.")
Set at$O Applicants' Second Response at 33.

iS4 Applicants' MarcIl 21 SuppIemaa1IDformatioa at 2.5. Merrill Lynch notes dill: "AOL's ownership of Time
Warner will help pave the way for COIIIIDeICial resolution of the so-called"open access" issue. We would expect the
merger to, in tum, push other cable operalOn to consider establishing deals with AOL or other Internet service
providen ... " AppIicms' March 21 SuppIemeota1 Infonnation at 2S (citing Merrill Lynch: Upside at 9, IS).

7S5 Applicants' Aug. 22 Benefits Ex Parte at 2-3; s.. also Applicants' Second Response at 18.

756 Applicants' March 21 SupplemeDtal Information at 30 (citing AOL Tune Wana Inc., SEC Form 5-4. filed Feb.
11, 2000 at 37).

m Applicants' Second Response at 13.
7

51 Applicants' Aug. 22 Benefits Ex Parte, Britt Decl. al4.

iS9 Letter from Art Harding, Attorney, Fleischman and Walsh, LLP, to Magalie Roman Salas, Secretary, FCC, dated
(continued... )
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confidential pre-and post-merger facilities deplo~ent plans for Time Warner and infonnation regarding
potential operating synergies for both panies. dO As further evidence, the Applicants note that the
financial community believes the merger will accelerate cable broadband Internet access deployment.761

290. Second, the Applicants assert that the merger will serve to accelerate deployment of
alternative broadband technologies. The Applicants note that AOL, in keeping with its "AOL Anywhere"
business strategy, has sought, and will continue to seek, a nationwide footprint for its ISP services,
utilizing multiple broadband technologies.762 AOL asserts that to maximize revenues, it must continue to
pursue as many broadband delivery options as possible to rcac:h every potential customer, both within and
outside Time Warner's local cable franchise areas.763 As evidence of its commitment to further the
development of a wide range of broadband technologies, AOL points to its SI.S billion investment in
Hughes parent OM, and its numerous deals with DSL and wireless equipment manufacturers.764 AOL
does not claim that the merger is the only way to accomplish the goals of AOL Anywhere. However,
AOL does indicate that after the merger, AOL will continue to pursue its AOL Anywhere strategy and
that Time Warner will enable AOL to further these goals. Neither AOL nor Time Warner provide
concrete examples of how the merger will serve to assist AOL in its AOL Anywhere strategy other than
to say that a merger between Time Warner and AOL will enable AOL to provide its ISP service over
cable. 765 AOL claims that this is panicuJarly significant because prior to the proposed merger, AOL had
been unable to strike an agreement with any cable operator.766

291. AOL also asserts that its commitment to the cable broadband platform in and of itself will
spur development of competing platforms.7(j1 AOL asserts that the Commission itselfhas recognized this
pattern, "understanding that competitioD amoDg rival technol98ies is one of the primary focuses that
drives deployment ofbroadband services.,,761

( ... continued from previous page)
July 12,2000 ("Applicants' July 12 Benefits Ex Parte") at 2~ •• also Applicants' Aug. 22 Benefits Ex Parte., Britt
Oed. at 4.

7dO See Applicants' First Response (Confidential Version) at 30, 3'-36; see generally Applicants' Second Response
(ConfidcDtial Supplemental Volumes: Benefits 1-7).

761 Applicants' Man:h 21 Supplementa1 Information at 28 (citing Menill Lynch: Upside at 9) "the merger will only
help to acxeJerate cable's rollout of high-speed data and new services." Id; see also Applicants' Second Response at
13-14.

762 Applicants' Man:h 21 Supplemcatallnformation at 10, 16-19; Applicants' Reply Comments at 23-26~ ~e also
Le'in En Bane Testimony, Tr. at 26-27.

763 Applicants' MarcIl 21 Supplemental Information at 19.

7604 Id at II aDd 16-11.

765 Se. Appliaua' Second Response at 9 aad 13.

766 [d. at 13.

767 Applicants' Aug. 22 Benefits Ex Pane at 16-17; •• also Applicants' Second Response at II. AppIie:ants note
that Merrill Lynch also believes the avaiJability ofAOL Time Warner's service on broadband cable "should also put
pressure on local exchange carriers to become more agressive in rolling out DSL." See Applicants' MarcIl 21
Supplementallnformatioo at 26 (citing Merrill Lynch: Upside at 9).

768 Applicants' Man:h 21 Supplemental Information at 26-27.
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292. Finally, the Applicants argue that their commitment to maximizing diversity of content
and consumer choice on the Internet will further promote deployment of broadband conduit and vice
versa.

169
The Applicants state that it is well understood that consumer interest in innovative and enticing

online offerings will inevitably have a direct positive impact on broadband penetration and deployment
across platfonns. 71O They state that they intend to provide their customers the broadest possible array of
appealing content. regardless of the source. m Furthcnnore, the Applicants argue that the merged entity's
introduction of widely appealing broadband offerings will motivate providers of other broadband
technologies and services to d~oy and market their own content and services more widely in order to
compete with the merged entity.

293. Accelerated Transition of Traditionol Media Products to Digital Platforms. The
Applicants contend that the merged entity will accelerate the transition of established media offerings to
digital platfonns. T73 In their filings with the SEC, the Applicants note that one factor motivating the
merger is the existence of "cost efficiencies in launching and operating interactive extensions of Time
Warner brands."n. They claim that the merged company will bring together experience, incentives, and
resources that can help lead the integration of traditional media with online interactive media.m As
evidence, the Applicants cite financial analyst reports asserting that the merged entity can quickly respond
to and inspire "~idly morphiag user habits as usen reexamine their daily activities through 'Intemet
enabled glasses." ~

294. Accelerated Deployment ofNew Services: The Applicants claim that a major benefit of
the merger will be the merged entity's ability to develop and promote new interactive services. They
maintain that this combination of complementary assets will create "the first company prepared to
compete on the Internet." due to the lowered risk to the combined companies in depl~ new products
and services as well as increased operating efficiencies and complementary expertise. New services to
be offered include developing services such as video-on-demand, interactive television, video ~in%
online music distribution and purchasing, IP telephony, and numerous yet-to-be developed semces.

769 Application at 10, 13; Applicants' Aug. 14 Benefits Ex Parte at 2; Applicants' Aug. 22 Benefits Ex Parte at 15
19.

no [d.

771 Application at 8.

172 Applicants' March 21 Supplemeata1 Information at 28-29.

713 Application at 11; Applic:anll' Marda 21 Supplemental Infonnalion at 30; Applic:aDIs' Reply Comments at l~

Applicants' Aug. 22 Benefits Ex Parte at 3 (citing MSDW May 4 Repon and Salomon Smith Barney Mar. 22
Rcpon); Levin ED 8Inc Testimoay, Tr. at 33-34.

m Applicants' March 21 Supplcmcnlal Information at 31.

m Applicants' Reply COIIUIICDII at 1. Applicallts use the term "traditional media" to refer to print periodicals,
books, video, and other popular Time Warner brands. Sft Applicanls' Man:b 21 Supplemental Information at 30.

716 Applicants' March 21 SuppJcmentaI Information at 31 (citing Goldman Sachs: Perfect Time-ing at 1).

177 &~ Id at 29 and 31, andT~ of Gerald M Levin, Chairman and CEO, TUDe Warner 1Dc., Before the
Senate Committee on the Judiciary, 106 Congress, Feb. 29, 2000 at 4; Applicants' AUI. 14 Benefits Ex Parte at 2~

Appliaua' Aug. 22 Benefits Ex Parte at I, 12~ Sft also ApplicaDts' Second Response at 16-17.

711 Applicants' March 21 Supplemcma1 Information at 35 (citing Paine Webber: Merger for a Digital Age at 8)~
Applicants' Reply Comments at 44; Applicants' Aug. 22 Benefits Ex Parte at 7-12.
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The Applicants stare that while detailed business plans have not been finalized, plans are being developed
in light ofthe merged entity's coordinated strengths and potential to offer such services.m

295. As evidence, the Applicants cite to financial community reports, stating that the merged
company will be "well positioned to pursue and expedite personalized jukeboxes, news clipping services,
voice activated web surfing, Internet enabled voice communications, downloadable music, personalized
video services, and virtual communities centered around off-line magazines.,,710 In addition, the same
analyst notes that "the new company will be well-positioned to define and create yet-to-be imagined new
businesses which [will] evolve as technologies are inUoduced and as the Internet continues to develop.",.1

296. As evidence of the merger's ability to hasten the online music revolution, ~licants cite
to financial analyst and trade press recognition of the merged entity's ability and expertise. While the
Recording Industry Association of America ("RIAA") did not file comments in this proceeding,
Applicants cite to a public statement made by RIAA President Hilary Rosen that the merger "brings
together a tremendous wealth of music assets and a group ofpeople who have mastered the art of making
things simple on the Intemet.,,713 One financial analyst states, "AOL Time Warner is poised to have a
substantial. positive effect on overcoming the technical and financial complexity that has hindered the
development of downloadable music." 714

297. In addition, the Applicants state that the unique combinatioo of AOL and Time Warner
assets could permit the merged firm to create a successful. robust lTV product where others have failed.
According to the Applicants. "with the merger's promotion of competitive broadband development, the
prospects for an enhanced, next-generation AOLTV that could even more seamlessly and robustly
integrate Internet and video services become more foreseeable. ",., The Applicants stare that a "merged
AOL Tame Warner will be able to significantly enhance the just-launched AOLTV service and thereby
turbo-charge an entire industry" and that "[t]he new company can work to develop aU facets of interactive
television-including both the platform and new intera&.'tive content~plicatioDl-with a breadth of
common purpose unlikely to be matched even in the best joint venture." _

298. As evidence. the Applicants quote several industry analysts addressing AOL's expertise
in the provisioning of Internet access services, and Time Warner's expertise in developing and
distributing content, including a report stating that "one of the strengths of the combined entity will be its
ability to develop and promote new interactive services.,,717 Another analyst asserts that "[a]s the
interrelationship between and the evolution of new media and old media is established in the form of
AOLTV, we believe the wisdom of merging AOL and Time Warner will become increasingly evident and

179 Se~ Applicanls' March 21 SuppJememallnformation at 30.

180Id at 3'.

181 Id at 34 (citing Paine Webber: Merpr for a Digital Age at 6).

182 Id at 32-34.

7831d. at 32 (citing David SepI,/AaJMayMaa Onl;". Music Pay, THE WASHINGTONPosT', Jan. 12,2000, atEI).

784 Id at 32 (citin& Merrill Lynch: Upside at II and Paine Webber: Merger for a Digital Age at 9).

m Applicants' AU8- 22 Benefits Ex Pane at 7-8.

116/d

181 Applic:ants' March 21 Supplemental Information at 31·32 (citing Merrill Lynch: Upside at 11).
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obvious.,,781 The Applicants further note that at least one analyst agrees that the merged entity "is in a
better position than either entity separately to drive the revolution of interactive services to the next level
- breaking the convergence logjams that, in many sectors of the media and communications industries,
are inhibiting growth ofthe medium.,,719

299. Merger VI. Joint Ventures. The Applicants contend that joint venture agreements and
other contractual arrangements would not produce the same efficiencies as will the merger. The
Applicants claim that a joint venture would be much less efficient than full integration and maintain that it
is impractical and unprecedented for the parties to try to negotiate a series of joint ventures to cover the
far-reaching scope of this merger.790

300. Commenten' Position on Merger Benefits. According to the Applicants, commenters do
not dispute that the merger will hasten the development of new broadband services,791 and furthermore,
some commenters concede that the merger provides "social benefits.,,192

30 I. A review of the record reveals that while several commenters find certain public interest
benefits possible, most believe these benefits would result only if the Commission conditions its approval
of the license transfers on specific requirements. For example, Memphis Networx does not request a
denial of the merger, but believes the Commission should require that the Applicants commit to taking a
neutral stance with respect to the entry of facilities-based network providers in Time Warner service
areas."" Such commitments, they say, would provide concrete support for a Commission finding that the
proposed merger is consistent with the public interest.1M In its initial comments, ACA expressed concern
that the merged entity would require small cable operaton to carry AOL service in order to receive Time
Warner programming.795 In its reply comments, ACA sought a commitment from the Applicants that
they would not engage in such tae:tics, while at the same time recognizing the potential of the merger to
create ''boundless opportunities for new consumer services.,,796 After Time Warner representatives stated,
at the Commission's en bane hearing in this proceeding, that the merged entity would not tie or condition
access to its~rogramming on carriage of AOL service, ACA released a statement voicing its support for
the merger. BellSouth asserts that notwithstanding the anticompetitive potential, the merger could
advance the public interest, provided the Commission implements certain safeguards.791 Finally, Sinclair

781 Applicants' Aug. 22 Benefits Ex Parte at 7-8 (quoting Salomon Smith Barney Mar. 22 Report, at 9S).

789 Applicants' March 21 Supplemaal Information .32 (citing Menill Lynch: Upside .11).

7\10 Id. at 38; Applic:aats' Au.. 22 Benefits Ex Parte at 11 (citing AppIica...• Aug 22 Benefits Ex Parte, Schuler
Dec:1. at" 21-22) and 12; s« abo Applicants' Second Response at 21.

791 Applicants' Reply Comments .. 1 and 12.

791 Id. at 12.

m Memphis Networx Comments • 3.

794 Id. at 7.

795 See generally ACA CoDlD1Cllts.

'96 ACA Reply Comments at S and 8.

797 ACA, American Cabk Association Backs Time Wanrer/AOL Merger (pRss release), July 27, 2000.

791 BeIlSoutb Reply Comments II 1.
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Broadcasting argues that the merger has the potential to promote the development and delivery of new
products and services, but not without the appropriate safeguards.199

B. Discussion

302. Cable Access. The Applicants' MOU represents a commendable commitment to the
principle of multiple access and offers a starting point from which a marketplace solution can proceed. lOll

The Applicants have offered evidence that in the wake of their MOU, other cable operators are
considering allowing multiple ISPs to provide service over their systems.1ll1 Ncvertheless, as di.scusscd in
Section IV.A., supra, the MOU is not sufficient to avert the merger's potential deleterious effects.
Moreover, we are not convinced that the MOU alone will induce other cable operators to open their
networks in a manner that would meaningfully benefit the market for high-speed Internet services. The
Applicants admit that there are significant details surrounding the implementation of a multiple ISP
approach that are unresolvcd.102 Although the FTC's Consent Agreement substantially mitigates these
harms, we remain concerned that the merged firm could indirectly disadvantaae unaffiliated ISPs,
especially, local and regional ISPs, through means that are not squarely addressed by the Consent
Agreement. Thus, while the terms of the Consent Agreement would clearly enhance the merger's
potential public interest benefits, we cannot conclude that the merger will result in unqualified public
interest benefits with respect to the provision of Internet access by multiple ISPs over cable facilities
without imposing the conditions set forth in Section IV.A., supra..

303. Accelerated Deployment of Broadband Technologies and Content. We recognize that
AOL currently has many agreements with non-cable broadband service providers. For example, AOL
cum:ntly has non-exclusive strategic alliances with DSL providers sac (including SBC-owned
Ameritech), and with both components of the newly formed Verizon Communications, Bell At1aDtic aDd
GTE.103 While AOL could. on its own, pursue a strategy of "AOL Anywhere," by independently
advancing subscription to all broadband technologies, AOL's acquisition of Time Warner may aid Time
Warner in the rollout of its high-speed Internet service offering by enabling Time Warner to more rapidly
assemble the inputs it needs to increase the rate of deployment.104 Howcver, because Time Warner
already offers high-speed Internet ac::cess in a significant number of its franchise areas, this presents only a
modest potential public interest benefit.

799 Sinclair Reply Comments at 1.

800 Applicants' March 21 Supplcmentallnformation at 23; see also Applicants' Au.. 22 Benefits Ex Parte at 13.

801 TIme Warner Inc., America Online Qlfd Time Warne,. Annofl~ F,.Q1MWorlc fiN' Agrwments to op,.AOL Service
and Oth~,. ISPs on Time Warn.,. Broodband Cabk Sysr.ms (press release), Feb. 29, 2000~ Applicants' Reply
Comments at II (citina lAading Cab,. MSOs Quietly SJrijl TowtIJ"d O/»" Acce,u, CoMM. DAILY, Apr. 6, 2000 M(a)t
least 7 of (the) 11 larpsI cable operators are lookinl at offerina aca:ss to multiple ISPs on their high-speed
broadband lines").

802 Application at 15.

803 Applicants' Man:h 21 Supplemental Information at 17-18.

104 Applicants' July 12 BencfttI Ex Parte • 2. Deployment of higb-specd Internet services by cable operators is
more complex than the deployment of video services. Higb-speed Intemcl service dcpJoymeut requirc$ die
expenditure of additional capital for equipment such as high-speed routers, file servers, and cable modem
termination systems. Additional personnel are needed for iDsta1hlrioo and customer CIIe. New proc:cdma IDUSI be
established for billing, provisionin& customer maintenance, and marketiJJ&. A IDCIJI'I' between AOL and TUDe
Warner gives Time Warner aca:ss to AOL'. capital, trained personnel, and Intcmct expenise in the areas or
technical implementation, sales, II1IIteting and customer care. Id
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304. To the extent that AOL's investment in cable broadband stimulates outside investment in
alternative technologies, we acknowledge the potential for the merger to provide consumers the added
benefit of expedited broadband rollout generally. Financial analysts agree that investment in one
broadband technology tends to stimulate investment in competing technologies. lOS The Cable Services
Bureau has also recognized this fact. At the request of the Commission Chairman, the Cable Services
Bureau convened a series of meetings in 1999 to study the state of the broadband industry and identify
any potential market failures. In its Report to the Chairman., the Bureau found that there was little
disagreement among the panelists that cable investment inherently spun investment in DSL and vice
versa.8Ol5 However, it is impossible for us to predict the magnitude ofthe potential impact.

30S. Finally, to the extent that the merger advances alternative broadband technologies and
thus broadband deployment generally, we would expect such a result to stimulate the development of
broadband content. However, we cannot conclude that the merger will advance the quantity and quality
of broadband content because, as we indicate in section IV.A. above, the merger itself threatens to reduce
competition among high-speed. ISPs.101

306. Accelerated Transformation o/Traditional Media ProdJ,cts to Digital Platforms. We find
that the merged entity will have the resources to implement its proposed plan for accelerating the
transfonnation of traditional media products to digital platforms. AOL has proven successful at making
online content appealing to consumers, especially those who are not computer experts. Time Warner, on
the other hand, has been relatively unsuccessful at migrating its traditional media products to digital
platforms. For example, Pathfinder was Time Warner's attempt to aggregate its name brand content into
one, convenient Web ponal. However, Time Warner later abandoned Pathfinder in hopes of finding a
better strategy to market its traditional media products." Similarly, Tune Warner attempted in 1994 to
launch an interactive television service called "Full Service Network" in Orlando, Florida. Because Full
Service Network was too costly to maintain, Time Warner abandoned the project." Given the histories
of each ofthcse companies independently, we find that the addition ofAOL's expertise in making content
commercially acceptable to consumers over the Internet could very well advance the migration of Time
Warner's name brand content to digital interactive platforms.

805 Applicants' March 21 Supplemeor.allnformalion at 28 (citing Merrill Lynch: Upside at 28).

80lS Broadband Today, at 33. 8ft also Deborah A Lathen. Chid: Cable Sen'ices Bureau, FedenLl Communications
Commission, Remarks Before the Natioaal Governor's Association, Feb. 27, 2000 \Ibis deployment of cable
modems has spurred the deployment of OSL, and this competition has resulted in lower prices and greater choices
for consumers.").

807 Sn also Scc:tioo IV.F. supra (CoordinatioD with ATclT), where we discusI the IIlCIpd firm's incentive aud
ability to obtain prefeIential ISP acceII rights on ATclT's cable systems.

8~ See Communications Media Center at New York Law School, Ti1M Womer Will Shut Down Pathfinder Web-Sir.
(Bulletin), Apr. 26, 1999 at http://www.cmcnyls.eduIbulleti.wtwsdpfws.html-ssi (visited on Oct. 24, 2(00); 8ft also
ZDNET UK, Ti1M Wamu to ClO# Pathjindtr, ZDNN US, Apr. 27, 1999, at
http://www.zdnct.co.ukIDewsIl999/161ns-7919.htmI(visited Oct. 1~. 2000); 8ft also Jack Epn, Pathfintkr, Rest in
Peace: TifM Wamu Pulls tJw Plug on tlte Site, US NEWS ONUN£, May 10, 1999, at
http://www.usnews.com/usnewsIissueI99OSI0/10path.htm (visited Oct. 24, 2000).

80t0an Trigoboff, Full ~"';ce Networlc 0'11 01 ~",;ce, Broadcasting cl Cable, May 5, 1997, at
http://www.ee.surrey.ac.uklConttiblEdupagcll997IOSlIS~S·I997.btml(visited Oct. 24,2000). Industry observers
also note that FSN's failure may have been due to a lack ofcontent and consumer interest. "Tbe technology was not
there yet. And without the technology the contelll was not there. And it's clear that people don't want a lot of
what's being offered." 1d.
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3070 Accelerated Deployment of New Services. While we have no reason to doubt that the
Applicants have every economic incentive to provide consumers with a wide array of new services, we
also have no way of determining the level to which consumers will benefit in this regard because
consumers have not yet had the opportunity to express demand for as-yet-unavailable products. In
particular, we recognize the potential for the merged firm to expedite Time Warner's deployment of IP
telephony and to allow Internet video streaming. With respect to IP telephony, we believe that Time
Warner's technologically advanced cable systems and AOL's expertise in Internet-based applications, as
well as AOL's investment in IP telephony provider Net2Phone, together provide promise for this
developing technology.110 With respect to Internet video streaming, we recognize that the Applicants
have pledged to allow unaffiliated ISPs to "provide video streaming" to consumers over Time Warner
cable systems.1II Our assessment of these bencf'its is tempered, however, by the prospect that AOL's
network effects advantage in the 1M market will position the merged firm to foreclose competition, and
thereby diminish innovation and consumer choice, with respect to real-time, interactive broadband
services that rely on NPDs.m Thus, while we believe the merger would stimulate the development of
such services and thereby produce some public interest benefit, we cannot conclude that it would
stimulate competition or innovation with respect to such services.

308. We also recognize the potential for the merger to advance the deployment of new
services such as online music distribution, lTV, and video-on-demand. For example, as we noted earlier,
AOL and Time Warner bring together significant assets that the merged firm could usc to launch a
successful interactive television product.113 11lc Applicants' unique combination of assets presents the
possibility that the merged firm will successfully deploy a morc comprehensive and highly-advanced lTV
product to consumers than was offered in the past. The cable broadband platform in particular may offer
lTV providers and consumers advantages over its DSL and satell~ distribution networks.114 AOLTV
delivered over Time Warner's cable broadband pipeline could serve to ensure the success of a new
generation of lTV services. Against a backdrop of limited lTV succ.ess, the deployment of this new
product, if successful, could further the statutory goal of promoting the deployment- of advanced
services.m Moreover, provided the merged finn docs not limit its distribution of unaffiliated interactive
content for the purpose of favoring its own content, AOLTV could also benefit the public by giving
viewers access to a greater diversity of information services.lllI While the parties could most certainly

110 Se~ ConfidcDtial Appendix V, Note 1.

811 MOU at~ 6.

812 As discussed in more detail in Section IV.B., supra (Instant Messaging and Advanced 1M-Based High-Speed
Services), we believc this ICpeseots a potential public interest harm that is likdy to arise from the merger.

813 Se~ Section IV.AD, suprYL (IntalCliw Tclevision ScrviCles)

814 This issue will be explored in our J1V NOI.. &~ J1V NOI, FCC 01-IS.

81S See AT&T-MedJaOn~ Ort:k', IS FCC Red at 9821 , 11; WorldCom- MCl Ortk', 13 FCC Ral at 18030-31 , 9;
see also 47 U.S.C If 254; Telecommunications Act of 1996 (-1996 Act-), Pub.L. 104-104, Tide VII. I 706, Feb. 8,
1996, 110 Slat. IS3, reproduced in the DOteS UDder 47 U.S.C. § 1"; 1996 Act Preamble.

116~ 47 U.S.C. § S21(4)~ of Title VI, -Cable ConunWucauoas.- of the Act is to -assure that cable
communications provide and are encowasat to provide the widest possible diversity of informadon sources and
services to the public-); 47 U.S.C. §f S32(a), <&> (-diversity of information SOW'CCS-); sa also Tamer Broadcasting
System. Inc:. v. FCC, SI2 U.S. 622. 663 (1994) (quocing United States v. Midwest Video Corp., 406 U.S. 649, 668
0.27 (1972»; Review of the Commission's RquJations Governing Television Br0edc3stiD& Television Satellite
Stations Review of Policy aDd Rules, MM Docket No. 91-221, MM Docket No. 87-8, Report aDd Order, 14 FCC
Red 12903, 12910-12916 (1999); Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390 (1969) (-It is the purpose
of the First AmcndmeJtt to preserve an uninhibited marlcetplace of ideas in which tnItb will ultimaIe1y prewil. 13tha'

(continued... )
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develop lTV and other new products on their own. the combination of differing areas of expertise and the
diminished risks associated with a more broad-based merged entity will potentially allow these products
to be more fully developed. and may allow lTV to reach the market sooner than would otherwise occur.

309. Merger Ys. Joint Ventures. Having found that the combination of AOt's and Time
Warner's assets will offer some public interest benefits, we next consider whether those benefits could be
achieved through a series ofjoint ventures or other contractual arrangements. The Applicants enumerate,
and we recognize, the difficulties involved in establishing a series of joint ventures to accomplish a
diverse set ofgoals. Becanse the intent underlying the merger is not to develop or deploy a single product
or service, we agree that it would be difficult for the parties to successfully negotiate a series of contracts
or joint venture arrangements that would account for the series of multimedia ventures contemplated by
the transaction. We agree with the Applicants that negotiating individual joint venture agreements for
each separate endeavor would involve delays and inefficiencies inherent in establishing the formal
relationship necessitated by agreements among independent, publicly traded companies. As we noted in
AT&T-MediaOne: "the services to be covered by [a series of) joint venture(s], in light of dynamic and
rapidly evolving technology and market developments, would make 'anns-Iength negotiations
arduous.",m We also note here that AOL's merger with Time Warner will create an alignment of the
parties' economic interests that will reduce the areas of friction between the two companies and facilitate
the development ofnew services.111

310. We agree with the Applicants that "because there is DO way to predict precisely what
technologies and services will develop aDd be demanded by consumen in the future, it would be diffi~
if not impossible to forecast the appropriate parameten 'of a limited contractual relationship.,,11
Furthermore, we agree that AOL aDd Time Warner offer complementary strengths. For example, we note
that Time Warner's Pathfinder portal, which agrepted the company's numerous popular content brands,
failed to achieve widespread commercial success. Time Warner's attempt to establish interactive
television services was similarly unsuccessful Conversely, we observe that AOL bas unique expertise in
content distribution, as evidenced by its successful distribution of its AOL ISP.

311. Finally, we agree with the Applicants that a merged entity with the resources of AOL and
Time Warner would be able to take on substantial additional risk in the developlllCDt and rollout of new
services. AOL states that "a merger offcr(s] the only way for AOL and Time Warner to fully integrate
their operations and allow the merged entity to set aside considerations concerning individual lines of
business to concentrate on the good ofthe whole.,,120

312. Conclusion. We recognize that were they not to merge, AOL and Time Warner acting
independently or in contradua1 lU'1'3D8ements with each other or other service providen could likely

( ...continued from previous pap)
than to countenaDee mooopolizalion of that market. whctber it be by the Government itself or a private licensee. j;
Turner Broadc:astjnlo 512 U.S. at 657 (emphasizjnl that W[t)be poteDIial for abuse of this private power O\'er a
central avenue of communicalicln ClIIIDDt be overlooked. Tbe First AmendmeIII's command that government not
impede the freedom of speech does DOt disable the governmem from rakin& stepI to ensure that private interests DOt
restrict. through physical coDll'Ol ofa critical pGway ofcollUDUJlicatiOD, the free flow of information and ideas.W).

817AT&T-M~diaOM Ortk", 15 FCC Red at 9891 '175.

8ll/d at 15 FCC Red at 9891 '175.

119 Applicants' Man:h 21 Supplemental Information at 38.

820 Id at 38 (citing Goldman Sachs: Perfect Time-inl at 2).
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achieve some of the same public benefits promised by the merger. We are not persuaded that the
proposed merger is the only means to assure advancement of these benefits. Nevertheless, we recognize
that this merger has the potential to further several ofthe Commission's goals aDd therefore produce some
public interest benefits. Among them are the deployment of a wide range of broadband technologies to
all consumers. As described above, we believe this merger allows for the direct stimulation of the cable
broadband market and the probable indirect stimulation of investment in alternative broadband
technologies. While it is impossible for us to predict the magnitude of the potential benefit the merger
may bring to the deployment of alternative broadband platforms, we acknowledge that the merged entity
will to some extent allow Time Warner to more rapidly complete its rollout ofhigh-speed services, and in
tum encourage competitors to do the same. We also recognize that the Applicants' MOU and the FTC
Consent Agreement have given the industry a starting point by which to discuss the meaningful
advancement of multiple ISP access. Additionally, we believe that the merger will accelerate the
transformation of traditional media products to digital platforms, aiding the development of advanced
services.

313. These potential public interest benefits, however, do not outweigh the serious potential
public interest harms we have identified above. For example, while the merger may well stimulate the
development and deployment of new services, if the merger in fact diminishes competition aDd consumer
choice with respect to advanced "IM-based" services and residential high-speed Internet access service, as
we predict, then the merger's potential stimulation of the development of new services will not guarantee
that consumers will benefit from innovation., price competition, or diversity of choices with respect to
these services. Finally, these potential harms threaten to diministl consumers' access to the widest
possible army of information and information sources.

314. Accordingly, we fiDeI it necessary to impose remedial conditions to mitigate the merger's
potential harms aDd in order to ensure that consumers enjoy the benefits the merger promises to offer. 1be
conditions we are imposing to mitigate the merger's potential harms enable us to cooclude that, on
balance, the potential public interest benefits offered by the merger will outweigh the merger's potential
public interest harms.

VI. CONCLUSION

315. Given the conditions we are imposing to mitigate the merger's potential harms, together
with the conditions imposed by the FTC in its Consent Agreement and Order To Hold Separate, we
conclude that, on balance, the potential public benefits offered by the merger outweigh any harms that
would not be remedied by these conditions. Acc:ordingly, we find that approval of the license transfer
applications subject to the conditions discussed herein will serve the public interest, convenience, and
necessity.

VII. ORDERING CLAUSES

316. Accordingly, having reviewed the Application and the record in this matter, IT IS
ORDERED, pursuant to Sections 4(i) and (j), 214(a), 214(c), 309, and 310(d) ofthe Communications Act
of 1934, as amended, 47 U.S.C. §f 154(i), 154(j), 214(a), 214(c), 309, 310(d), that the Application filed
by America Online. Inc. and Time Warner Inc., Inc. IS GRANTED subject to the conditions stated
below.G1

12\ A list of the licenses and authorizations that have been approved for transfer pursuant to the terms of this 0,.., is
set forth in Appendix C hereto.
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317. IT IS FURlHER ORDERED, pursuant to Sections 4(i) and (j), 214(a), 214(c), 309, and
310(d) ofthe Communications Act of 1934, as amended. 47 U.S.C. §§ IS4(i), IS4(j), 214(a), 214(c), 309,
310(d), that the above grant shall include authority for AOL Time Warner Inc. to acquire control of:

a) any authorization issued to Time Warner, its subsidiaries, or its affiliates during the
Commission's consideration of the Application and the period required for consummation
of the merger transaction following approval;

b) construction pennits held by licensees involved in this transfer that matured into licenses
during the Commission's consideration of the Application or that mature into licenses
after closing of the merger transaction and that may have been omitted from the transfer
ofcontrol Application; and

c) applications filed by such licensees and that are pending at the time of consummation of
the proposed transfer of control.

318. IT IS FURlHER ORDERED that AOL Time Warner shall not restrict the ability of any
current or prospective ISP customers to select and initiate service from any unaffiliated ISP which,
pursuant to a contract with AOL Time Warner, bas made its service available over AOL Time Warner's
cable facilities ("Participating ISPj.

319. IT IS FURlHER ORDERED that AOL Time Warner shall allow customers to select a
Participating ISP by a method that does not discriminate in favor of AOL Tune Warner's affiliates on the
basis of affiliation. At a minimum, AOL Time Warner shall allow customers to obtain a list of
Participating ISPs by callina their local AOL Time Warner cable system and requesting such a list.
Whenever a customer requests a listing of Participating ISPs, AOL TimeW~ shall provide the list
in a reasonable and timely manner. Such list shall not discriminate in favor of AOL Tune Warner's
affiliates on the basis of affiliation. AOL Time Warner shall not prolubit ISPs from marketing their
services to AOL Time Warner cable customers.m

320. IT IS FURlHER ORDERED that AOL Time Warner shall permit each Participating ISP
to determine the contents of its subscriben' first screenD4 and shall not require a Participating ISP to
include any content as a condition of obtainins access to AOL Time Warner cable systems~ provided that
AOL Time Warner and any Participating ISP may agree that the ISP will include specified content or
links on its first screen. AOL Time Warner shall not require any high-speed Intemet access cable
customer to go through an affiliated ISP to reach any Participating ISP from which the customer
purchases service.

321. IT IS FURllfER ORDERED that AOL Time Warner shall permit each ISP to have a
direct billing arrangement with those high-speed Internet access subscriben to whom the ISP sells
service. AOL Time Warner may offer a billing service to any Participating ISP, but shall not require any
ISP to purchase this service as a condition ofobtaining access.

822 The tem1 AOL Tune Warner as used in this semence refers to the division ofAOL Tune Wamer that operates its
cable systems.

823 This provision is not intended to restrict AOL TIme Warner's ability to market its own products to prospective or
current ISP customers.

824 The term "first screen" sball have the meaning ascribed to it in Section IY.A, SllJI"G.
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322. IT IS FURTHER ORDERED that all contracts between AOL Time Warner and
unaffiliated ISPs for access to Time Warner's cable systems shall contain a clause warranting that, to the
extent AOL Time Warner provides any Quality of Service mechanisms, caching services, technical
support customer services, multicasting capabilities, address management and other technical functions of
the cable system that affect customers' experience with their ISP, AOL Time Warner shall provide them
in a manner that does not discriminate in favor of AOL Time Warner's affiliated ISPs on the basis of
affiliation.

323. IT IS FURTHER ORDERED that AOL Time Warner sha1l not enter into any contract
with any ISP for connection with AOL Time Warner's cable systems that prevents that ISP from
disclosing the terms of the contract to the Commission under the Commission's confidentiality
procedures.

324. IT IS FURTHER ORDERED that complaints or petitions regarding conditions regarding
high-speed Internet services shall be filed and adjudicated pursuant to the provisions of Section IV.A of
this Order.

325. IT IS FURTHER ORDERED that AOL TimeW~ sbalI not offer an AIHS
application that includes the tnmsmission and reception, utilizing an NPD over the Internet Protocol path
of AOL Time Warner broadband facilities, of one- or two-way streaming video communication using 1M
protocols - including live images, tape or animation - that are new features, functions, and enhancements
beyond those offered in AIM 4.3 or ICQ 2000b,126 until AOL Time Warner satisfies one of three options
(the "1M condition,').m The three options are: (1) AOL Time Warner may show that it bas implemented
a standard for server-to-server interoperability of NPD-bascdscrvices that bas been promulgated by the
IETF or a widely recognized staDdard-setting body; (2) AOL may show that it bas entered into a written
contract providing for server-to-server interoperability with a significant, unaffiliated, actual or potential
competing provider ofNPD-based services offered to the public; after AOL Time Warner bas entered this
contract, an officer of AOL Time Warner shall certify to the Commission that it is prepared to promptly
enter into negotiations, in good faith, with any other requesting provider of NPD-bascd services; within
180 days after entering this first contract, AOL Time Warner must enter two additional contracts with
significant, unaffiliated, actual or potential competing providers of NPD-bascd services offered to the
public; (3) AOL Time Warner may seek relief from this condition by showing that the imposition of the
condition no longer serves the public interest, convenience or necessity because there bas been a material
change in circumstance. -

326. IT IS FURTHER ORDERED that if AOL Time Warner seeks relief from the 1M
condition pursuant to one of the three options listed in the preceding paragraph, it shall submit a petition
to the Commission seeking findings and conclusions that one of the three options bas been met.nI The
findings ofthe Commission shall be made upon clear and convincing evidence, and in the absence of such

us In ..AOL Tune Warner," we include the separate pre-mergcr COIDpIDics and the post-merger colDpIll)'.

826 We explicitly exclude uppades to AOL's cunent 1M products that arc not othcnrisc included in AIHS.

821 The condition and the three optioDs arc set forth more fully in Section IV.B., SIIpra. (InsIaDl Messaging and
Advanced 1M-Based High-Speed Savices)

821 The procedures for submission of petitions arc set forth more fully in Scc:tioD IV.B, SIIpra. (1DstaDt Messaging
and Advanced 1M-Based High-Speed Services)
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an evidentiary showing. the condition shall not be eliminated. If the Commission finds that one of the
three options has been met, then AOL Time Warner may offer video AlliS services.

327. IT IS FURTHER ORDERED that AOL Time Warner shall file a progress report with the
Commission, 180 days after the release of this Order and every 180 days thereafter, describing in
technical depth. the actions it bas taken to achieve interoperability of its 1M offerings and others'
offerings. Such reports will be placed on public notice for comment.

328. IT IS FURniER ORDERED that complaints or petitions regarding the 1M condition
shall be filed and adjudicated pursuant to the provisions ofScction IV.B ofthis Order.

329. IT IS FURTHER ORDERED that five (5) years after the date of release of this Order, the
condition set forth in the preceding paragraphs 325 through 328 shall expire and shall not restrain AOL
Time Warner from offering video AlliS.

330. IT IS FURTHER ORDERED that the Applicants shall notify the Chiefs of the
Commission's Cable Services Bureau and International Bureau. in writing, of any transactions that
increase the Applicants' ownership interest in General Motors Corporation and/or Hughes Electronics
Corporation, no later than 30 days after the transaetiOD.

331. IT IS FURTHER ORDERED that AOL Time Warner sbaIl be prohibited from entering
into any agreement with AT&T Corp., tacit or otherwise, that gives any AOL Time Warner ISP exclusive
access to any AT&T cable system for the pwpose of offering high-speed Intemet access service.

332. IT IS FURTIfER ORDERED that AOL Time Warner sbaIl be prohibited from entering
into any agreement with ATclT, tacit or otherwise. that affects ATclTs ability to offer any raIeS, terms or
conditions ofaccess to ISPs that arc not affiliated with AOL Time Warner.

333. IT IS FURTHER ORDERED that AOL Time Warner, by its General Counsel, shall
certify to the Commission upon the merger's closing and annually thereafter that it is in compliance with
the foregoing provisions in paragraphs 331 and 332 above.

334. IT IS FURTIfER ORDERED that compliance with all conditions imposed herein is a
non-severable condition ofthe grant ofthe Application.

335. IT IS FURTIfER ORDERED that all references to AOL, Time Warner, and AOL Time
Wamer in this Order shall also refer to their rcspcctive officers, dir=ton. and employees, as well as to
any affiliated companies, and their officers. directors, and employees, except as otherwise noted.

336. IT IS FURTIfER ORDERED, pursuant to Sections 4(i) and (j), 214(a), 214(c), 309, and
310(d) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 1540), 214(a), 214(c), 309,
310(d), that the Petition to Deny filed by the Consumen Union, Consumer Federation of America, Media
Access Project and Center for Media Education, the Petition to Deny of Thomas Lewis Bonge, the
Petitions to Condition filed by RCN Telecom Services and Gemstar. and all similar petitions ARE
DENIED.

337. IT IS FURTHER ORDERED that the motion to consolidate filed by the Consumers
Union, Consumer Federation ofAmerica, and Center for Media Educatioo, IS DENIED.
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338. IT IS FURTIIER. ORDERED that this Memorandum Opinion and Order SHALL BE
EFFECTIVE on January 11, 2001"19 in accordance with Section 1.103 of the Commission's rules, 47
C.F.R. § 1.103.

FEDERAL COMMUNICAnONS COMMISSION

Magalie Roman Salas
Secretary

129 On January 11, 2001, the Commissioo released a public ootic:e IDIIOUIICinI the Commission's adopCiOll of this
O,.,k,. Public Notice, "Subject to Conditions, Commission ApproYes Merger Between America Online, Inc. and
Time Warner Inc.," CS Docket No. 00-30, FCC 01-11 (rei. Jan. 11,2001).
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APPENDIX A

List of Timely Filed Comments

•Denotes that the commenter filed a Petition To Deny

INITIAL COMMENTS

FCC 01·12

American Cable Association ("ACA")
• Consumers Union., Consumer Federation of America, Media Access Project. and Center for Media
Education ("Consumers Union'')
Gemstar International Group, Ltd. and Gemstar Development Corp. (''Gemstar'')
City of Houston City Council Members: Bert Keller, John E. Castillo, Annise D. Parker, Carroll G.
Robinson., Rob Todd ("Houston City Cou.ncil Members'')
iCAST Corporation ("iCast'')
Memphis Light, Gas &: WatIS Division ("MLG&:W'')
Memphis Networx, LLC ("Memphis Networx'')
SBC Communications ("SBCj
RCN Telecom ("RCNj
Tribal Voice (''Tribal Voice'')

REPLY COMMENTS

America Online, Inc. and Time Warner Inc. ("Applicants'')
American Cable Association ("ACA'')
Association for Maximum Service Television, Inc. ("MSTV'')
aenSouth Corporation ("BeliSoutbj
Freedom Broadcasting, Inc. ("Freedomj
iCAST Corporation and Tribal Voice ("iCast and Tribal Voice'')
Emy Tseng, Kamal Latham, Chen Mao, and Annand Ciccarelli ("MITIHarvard Students'')
RCN Telecom ("RCNj
Sinclair Broadcast Group, Inc. ("SiDclair")
Swe ofConnectieut, Oftic:e of the Attorney General ("Connecticut Attorney General")
Town of Cary, North CaroIiDa (WJ'own of Cary'')
The Walt Disney Company ("Disney'')

136



Federal Communications Commission

APPENDIX B

CONFIDENTIAL APPENDIX

CONFIDENTIAL AND UNDER SEAL

SUBJECT TO PROTECTIVE ORDER

IN CS DOCKET NO. 00-30
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339. List of Authorizations and Licenses

FCCOI-U

The approval for transfer of control of Time Warner's and AOL's authorizations and licenses to AOL
Time Warner includes the Commission authorizations and licenses listed below. Additional applications
may have been filed during the pendency of the applications for transfer ofcontrol that may be the subject
of future public notices. Further, AOL and Time Warner have acquired or disposed of licenses during the
pendency of this proceeding. Applications for transfer of these licenses will also be addressed in future
public notices. The call signs ofthe stations involved are included below for reference only.

Domestic Fixed Sate16te Service (Part 25)

Cable News Network LP, LLLP
SES-T/C-20000211-Q0219
E2oo1
E890835
E861053
E880870
E890577
E890834
E890836
E900975
E930204
E940420
E940421
E940422
E950363
E970490
E990281
E990282

Turner Teleport, Inc.
SES-T/C-20000211-oon5
KA58

Time Warner Entcrtainmcnt-Ad~ewhousePartnership
SES-T/C-20000211-OO226
E990035
E990041

Turner Broadcasting System, Inc.
SES-T/C-20000211-OO228
E92oo13
E980173
E980181

Time Warner Entertainment Company, L.P.
SES-T/C-2000021I-Q0229
E4063
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E9 I0207
E93042I
E930422

International Section 214 (Part 63)

FCCOI-U

ITC-T/C-20002II-Q0069
ITC-T/C-20000211-OO230

Television Broadcast Station (Part 73)

Time Warner Telecom Inc.
Time Warner Connect ofSan Antonio, Inc.

BTCCT-200211AAD WTBS(TV)
CH.I7
FAC 1064033

SuperStation, Inc.
Atlanta, GA

Low Power Television (Part 74)

BTCTTL-2000021IAAE W34AX
FAC 1064636

Time Warner Entertainment
AdvanceJNewhouse Partnership
Henderson, NC

Cable Television Relay Services (Part 78)

Cablevision Industries, Inc.
CAR-SOS96-09
CAR-SOS97-09
CAR-SOS98-09
CAR-5OS99-09

Century Venture Corporation
CAR-50600-09
CAR-50601:.09
CAR-50602-09
CAR-50603-09
CAR-S0604-09

CNN America, Inc.
CAR-5060S-09

WHZ-68S
WHZ-239
WHZ-S02
WAD-241

WHZ-810
WLY-436
WHZ-971
WAW-SOS
WGZ-277

WHZ-93 I

Fishkill, NY
Lloyd, NY
West Point, NY
Wurtsboro, NY

Brunswick, GA
JekyU Island, GA
Owensboro, KY
Brookfield, WI
Wauwatosa, WI

Oakland, CA

Florida Cablevision Management Corp.
CAR-S0606-09 WLY-604 Golden Gate, FL

Kansas City Cable Partners
CAR-S0607-09
CAR-S0608-09
CAR-S0609-09
CAR-S0610-09
CAR-S0611-09
CAR-S06I2-09

WLY-3S3
WHZ-921
WGW-207
WAE-602
WGW-219
WGW-220

Ft. Leavenworth, KS
Leavenworth, KS
Indcpenden~ MO
Kansas City. MO
Kansas City. MO
Kansas City. MO

139



Federal Communications Commission FCC 01-11

KBL Cablesystems of Minneapolis, Inc.
CAR-50613-09 WHZ-238

KBL Cablesystems of the Southwest, Inc.
CAR-50614-09 WHZ-244

Eden Prairie, MN

Minneapolis, MN

Massachusetts Cablevision Systems Limited Partnership
CAR-S061S-09 WAL-427 BeUewe,OH
CAR-50616-09 WAY-894 Galion, OH
CAR-S0617-09 WBB-813 Upper Sandusky, OH

Paragon Communications
CAR-50618-09 WHZ-373 Carson, CA
CAR-S0619-09 WGZ-43S Mars Hill, ME
CAR-S0620-09 WGV-S2S Fishkill, NY
CAR-S0621-09 KN-S098 Manhattan, NY
CAR-50622-09 WHW-60 Manhattan, NY
CAR-S0623-09 WAF-66S New Windsor, NY

Staten Island Cable, LLC
CAR-S0624-09 WHZ-455 Elizabeth, NJ

Texas Cable Partners, L.P.
CAR-S062S-09 WHZ-S04 Alton, TX
CAR-50626-09 KYZ-22 Bandera, TX
CAR-50627-09 WMC-696 Beaumont, TX
CAR-50628-09 WHZ-677 Commerce, TX
CAR-S0629-09 WGI-758 Eagle Pass, TX
CAR-50630-09 WHZ-780 EI Paso, TX
CAR-S0631-09 Wn-36 EI Paso, TX
CAR-50632-09 WLY-483 Ft. Bliss, TX
CAR-50633-09 WGI-7S6 Farias Ranch, TX
CAR-50634-09 KOD-36 Harlingen, TX
CAR-50635-09 KA-8062S Houston, TX
CAR-50636-09 KYX-62 Loma Vista, TX
CAR-S0637-09 WGI-7S7 Moore, TX
CAR-S0638-09 WHZ-869 One North, TX
CAR-50639-09 KYX-61 Pearsall, TX
CAR-5064O-09 KOD-31 Pharr, TX
CAR-S0641-09 WAF-861 Port Isabel, TX
CAR-50642-09 WBH-846 Port Neches, TX
CAR-50643-09 KOD-3S Weslaco, TX
CAR-S0644-09 WOI·755 Winter HaVCD, TX

Time Wamer Cable of Southeastern Wisconsin, L.P.
CAR-5064S-09 WLY-245 Brown Deer, WI
CAR-50646-09 WHZ-447 Milwaukee, WI
CAR-50647-09 WGZ-421 S. Milwaukee, WI
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Time Warner Entertainment Company L.P.
CAR·50648-G9
CAR·50649-G9
CAR-50650-G9
CAR-50651-09
CAR-50652-G9
CAR·50653-G9
CAR·50654-09
CAR-50655-09
CAR·50656-09
CAR·50657-G9
CAR-50658-G9
CAR-50659-G9
CAR-50660-09
CAR-50661-G9
CAR-50662-G9
CAR-50663-G9
CAR-50664-09
CAR-5066S-09
CAR·50666-09
CAR-50667-G9
CAR-50668-09
CAR-50669-G9
CAR-50670-09
CAR-50671-09
CAR-50672-G9
CAR·50673-09
CAR·50674-G9
CAR-50675-09
CAR-50676-09
CAR-50677-09
CAR-50678-09
CAR-50679-G9
CAR-50680-09
CAR-50681-G9
CAR-50682-09
CAR·S0683-09
CAR·S0684-09
CAR-5068S-09
CAR·S0686-09
CAR·S0687-09
CAR-S0688-09
CAR·S0689-09
CAR·S0690-09
CAR·S0691-09
CAR-S0692-09
CAR-S0693-09
CAR·S0694-09
CAR·S069S-09
CAR·S0696-G9

WBM·740
WAE-470
WAX-743
WAB-S77
WHZ-819
WLY-683
WLY-240
WAE-478
WBM-744
KA-80614
WGV-848
WHZ-876
WAV-644
WAN-954
WLY-248
WLY·713
WLY-684
WAN-9S3
WBD-613
KA-806IS
WAD-578
WLY-402
WLY-4IS
WLY-409
WLY-678
WLY-68S
WBM-738
WBM-742
WHZ-617
WBD-612
WHZ-728
WRC-2S
WRC-23
WLY-703
WRC-24
KZW-67
WBL-S21
WBK-SIO
WAS-288
WLY-479
WAB-S72
WHZ-633
WAY-890
WHZ-408
WHZ·S87
WAY-903
WHZ-437
WHZ-406
WHZ·S4S

EMS-Lanai. HI
Glenwood, HI
Glenwood, HI
Haleaka1a Mm., HI
Halla, HI
Hawaii Kai. HI
Hawaii Kai. HI
Hila, HI
Hila, HI
Honolulu, HI
Kahului, HI
Kahului, HI
Kaupulehu, HI
Kaupulchu Lava Flow, HI
Kihei, HI
LAAaina, HI
Lanai City, HI
Mahukona, HI
Mauna Kapu Peak, HI
Mauna Kapu Peak, HI
Maunaka Mm., HI
Meyers Ranch, HI
Mililani, HI
Olinda, HI
Puu Kalii, HI
Puu Nana,HI
Puu Nana,HI
PuuN~HI

Waimalu,HI
Waipahu, HI
Brazil. IN
Chanute, KS
Garnett. KS
Independence, KS
lola, KS
Neodesha, KS
Thrall. KS
Sacc, ME
Sanford, ME
Columbus, NE
Wynantskill, NY
Bazeua, 08
Columbus, 08
Lima, 08
Marysville, 08
New Albany, 08
Ottawa, 08
Richwood, 08
Troy, 08

141



Federal Communications Commission FCC 01-12

CAR-S0697-09
CAR-S0698-09

WLY-471
WGK-S94

Youngstown. OH
Burlington, WI

Time Warner Entertainment-AdvanceINewhouse Partnership
CAR-S0699-09
CAR-50700-09
CAR-50701-09
CAR-S0702-09
CAR-S0703-09
CAR-S0704-09
CAR-S0705-09
CAR-S0706-09
CAR-50707-09
CAR-50708-09
CAR-50709-09
CAR-5071O-09
CAR-S0711-09
CAR-S0712-09
CAR-507 I 3-09
CAR-50714-09
CAR-5071S-09
CAR-50716-09
CAR-S0717-09
CAR-S07 I 8-09
CAR-50719-09
CAR-S0720-09
CAR-50721-09
CAR-50722-09
CAR-S0723-09
CAR-50724-09
CAR-S0725-09
CAR-50726-09
CAR-50727-09
CAR-50728-09
CAR-50729-09
CAR-50730-09
CAR-S0731-09
CAR-S0732-09
CAR-S0733-09
CAR-S0734-09
CAR-5073S-09
CAR-50736-09
CAR-S0737-09
CAR-S0738-09
CAR-S0739-09
CAR-50740-09
CAR-S0741-09
CAR-S0742-09
CAR-50743-09
CAR-S0744-09

WHZ-982
KA-80616
WLY-462
WHZ-784
WHZ-785
KD-55011
WHZ-396
WGZ-487
WHZ-652
KD-5S009
WLY-330
WLY-33 I
WHZ-882
WLY-SS4
WGK-S90
WAN-337
KB-60127
KD-SSOO3
WAF-786
WLY-235
WLY-S09
WBF-S74
WGJ-890
WAJ-761
WLY-333
WLY-246
WHZ-394
WHZ-430
WHZ-39S
WLY-646
WLY-429
WAX-279
WAE-S64
WHZ-774
WDH-701
WGV-822
KA-80624
KD-SSOI7
WBY-600
WAH-212
WAH-213
WLY-367
WSV-S8
WHZ-S85
WHZ-339
WSV-S6

Clearwater, FL
Clearwater, FL
Deland,FL
Lake1aDd, FL
Lakeland, FL
Orlando, FL
Palm Harbor, FL
Pinellas Park, FL
St. Petersburg, FL
Tampa, FL
Barada, NE
Octavia, NE
Camden, NY
Crown Point. NY
Glens Falls, NY
Lake George, NY
Rochester, NY
Rochester, NY
Sidney, NY
Atlantic, NC
Beaufort, NC
Burgaw,NC
Butner, NC
Fayetteville, NC
Fayetteville, NC
Gamer, NC
Havelock, NC
Lizard Lick, NC
Morehead City, NC
Pembroke, NC
Raleigh, NC
Red Springs, NC
Supply, NC
Wilmingtoa, NC
Florence, SC
Sumter, SC
Austin, TIC
Austin, TIC
Austin, TIC
Bluegrove, TX
Crafton, TIC
Elroy, TIC
Flat, TIC
Grenada Hills. TIC
Lukenbacb, TIC
McGregor, TIC
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CAR-S074S-09
CAR-S0746-o9

lWI Cable Inc.
CAR-50747-o9

lWI Summit Cable, Inc.
CAR-50748-09
CAR-S0749-09
CAR-S07S0-o9
CAR-507SI-09
CAR-S07S2- 09
CAR-507S3-o9
CAR-S07S4-09

WAH-228
WCJ-907

WGV-526

WHZ-S48
WLY-4S1
WLY-306
KD-SS002
WLY-449
WHZ-S47
WGZ-470

Vashti, TX
Westlake Hills, TX

New Riegel, OH

Banning, CA
Beaumont. CA
Cathedral City, CA
Palm Desert, CA
Whitewater, CA
Whitewater, CA
Palm Desert, CA

CARS Transfers to be effected in the future (pendina application and public notice)

Time Warner Entertainment Company, LP
WLY-720
WLY-726
WAB-S72

Texas Cable Partnen, LP
WGZ-4S0
WGZ-451
WGZ-4S2
WGZ-264
WJT-43

Mauna Lani, HI
Wailuku, HI
Wynantskill, NY

Escobas, TIC
Horseshoe Ranch, TIC
Benavides, TIC
Realitos, TIC
Corpus Christi, TIC

The Wireless Telecommunications Bureau lS processing 41 applications to transfer control of
approximately 400 licenses:

Private Land Mobile Radio Services (part 90)

Alert Cable TV Inc
Alert Cable TV ofOklahoma IDe
Alert Cable TV ofSouth Carolina Inc
America Online, Inc.
American Television aDd Communications
Corporation

Cablevision Industries Inc
Cablevision Industries, Limited Partnership
Cablevision Industries ofAlabama Inc
CAT Holdings LLC
Century Venture Corporation
Community CATV Corp
Dorchester Cablevision Inc
Erie Telecommunications, Inc

File j

0000302063
0000302074
0000302077
0000302103

0000302198
0000302444
0000302460
0000302488
0000301862
0000302539
0000303479
0000303483
0000303486
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KXL770
KNGX578
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KRU795
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Fairclark Cable TV Inc
Florida Cablevision Management Corp
Home Box Office
HBO Studio Productions
Kansas City Cable Partners
KBL Multnomah Cablesystems LP
KBL Portland Cablesystems LP
Massachusetts Cablevision Industries Inc
Massachusetts Cablevision Systems LP
Paragon Communications
Texas Cable Partners, LP
Time Warner Cable of Avalon LP
Time Warner Entertainment Company LP
Time Warner Entertainment
AdvancelNewhouse Partnership
Time Warner Entertainment
AdvanceINewhouse Partnership
Time Warner Inc.
Turner Broadcasting System Inc.
TWFanch-one Co.
TWI Cable Inc
TWI Summit Cable Inc
Warner Bros
West Valley Cablevision Industries, Inc

Fixed Microwave Services (Part 101)

0000303492
0000303506
0000303522
0000303600
0000304203
0000304757
0000305899
0000305900
0000305901
0000305902
0000305904
0000305908
0000301876

0000301895

0000301830
0000305897
0000305909
0000301815
0000305910
0000305911
0000305912
0000305913

KQI872
KNDR433
KB51583
WPLP425
WRU681
WNU857
WYJ623
WNZV590
KYC473
KBE.S79
KTF476
WPMF361
KEA342

KFM714

WPFZ212
KNAXI16
WNXV224
WQP536
KNHA621
WNDP913
WPLD733
WNSHl54

Private Operational Fixed Point-to-Point Microwave

CNN America Inc
Superstation Inc
Texas Cable Partners, LP
Time Warner Entertainment
AdvancelNewhouse Partnership

FileN
0000084755
0000084751
0000084765

0000084762

Lead Call Sign
WNES530
WNELS39
WNEW361

WNERI56

Common Carrier Fixed Point to Point Microwave

File N Lead Call Sign
American Television and
Communications Corporation
Texas Cable Partners, LP

0000084176 KPR32
0000084153 KLHl1

144


