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3DFLILF :LUHOHVV 7HFKQRORJLHV� ,QF� �´3DFLILFµ�� SXUVXDQW WR WKH SURYLVLRQV RI VHFWLRQ ����� RI

WKH UXOHV DQG UHJXODWLRQV RI WKH )HGHUDO &RPPXQLFDWLRQV &RPPLVVLRQ �´)&&µ RU ´&RPPLVVLRQµ��

�� &�)�5� � ����� ������� KHUHE\ VXEPLWV LWV 5HSO\ &RPPHQWV UHVSRQVLYH WR WKH FRPPHQWV RI RWKHU

SDUWLHV VXEPLWWHG SXUVXDQW WR WKH 1RWLFH RI 3URSRVHG 5XOH 0DNLQJ �´1RWLFHµ�� LQ WKH DERYH�FDSWLRQHG

SURFHHGLQJ� )RU WKH UHDVRQV VHW IRUWK PRUH IXOO\ EHORZ� 3DFLILF DJDLQ XUJHV WKDW WKH &RPPLVVLRQ

DGRSW UHJXODWLRQV DQG SROLFLHV PDQGDWLQJ DXWRPDWLF URDPLQJ DUUDQJHPHQWV IRU WKH GLJLWDO ��� 0+]

6SHFLDOL]HG 0RELOH 5DGLR �´605µ� LQGXVWU\� ,Q SDUWLFXODU� 3DFLILF KHUHLQ DGGUHVVHV FHUWDLQ

DUJXPHQWV PDGH LQ WKH FRPPHQWV VXEPLWWHG E\ 1H[WHO &RPPXQLFDWLRQV� ,QF� �´1H[WHOµ�� ZKLFK

JHQHUDOO\ RSSRVHG )&& DGRSWLRQ RI DXWRPDWLF URDPLQJ UHTXLUHPHQWV�

$ &RQWLQXHG 'HUHJXODWRU\ $SSURDFK LV 1RW :DUUDQWHG�

1H[WHO FODLPV WKDW WKH )&& VKRXOG FRQWLQXH ZLWK LWV KDQGV�RII� GHUHJXODWRU\ DSSURDFK WR WKH

FRPPHUFLDO PRELOH UDGLR VHUYLFHV �´&056µ� PDUNHWSODFH� 1H[WHO &RPPHQWV DW ��� �FLWLQJ UHFHQW

IHGHUDO OHJLVODWLRQ IRU WKH SURSRVLWLRQ WKDW WKH &056 LQGXVWU\ VKRXOG QRW EH DFWLYHO\ UHJXODWHG��

                                               
� 1RWLFH RI 3URSRVHG 5XOH 0DNLQJ� :7 'RFNHW 1R� ������� )&& ������� UHO� 1RY� �� �����
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:KLOH 3DFLILF DJUHHV WKDW WKH RYHUDOO SUHPLVH RI WKH 7HOHFRPPXQLFDWLRQV $FW RI ���� �´���� $FWµ�

DQG RWKHU UHFHQW IHGHUDO VWDWXWHV� UHTXLUHV WKDW WKH )&& VKRXOG JHQHUDOO\ OLPLW LWV UHJXODWLRQ RI WKH

&056 LQGXVWU\� WKH &RPPLVVLRQ LV DOVR VWDWXWRULO\ FKDUJHG ZLWK HQVXULQJ ZLGHVSUHDG DQG HIILFLHQW

XVH RI FRPPXQLFDWLRQV IDFLOLWLHV� 6LPLODUO\� WKH ���� $FW GLG QRW OLPLW WKH )&&·V DELOLW\ WR LQWHUYHQH

LQ VLWXDWLRQV ZKHUH UHJXODWLRQ SURGXFHV D WDQJLEOH SXEOLF EHQHILW WKDW LV QRW RWKHUZLVH EHVWRZHG E\

WKH PDUNHWSODFH� ,Q IDFW� WKH ���� $FW LV MXVW DV IRFXVHG RQ OLPLWLQJ WKH PDUNHW SRZHU RI GRPLQDQW

FDUULHUV DV LW LV IRFXVHG RQ OLPLWLQJ UHJXODWLRQ �� PDQ\ RI WKH ���� $FW·V NH\ SURYLVLRQV DUH IRFXVHG

RQ UHTXLUHG� QRQ�GLVFULPLQDWRU\� VKDULQJ RI FRPPXQLFDWLRQV IDFLOLWLHV FRQWUROOHG E\ GRPLQDQW

FDUULHUV� 6HH H�J�� �� 8�6�&� � ��� �VSHFLI\LQJ JHQHUDO GXW\ RI HDFK WHOHFRPPXQLFDWLRQV FDUULHU WR

LQWHUFRQQHFW WKHLU IDFLOLWLHV ZLWK RWKHU WHOHFRPPXQLFDWLRQV FDUULHUV�� $XWRPDWLF URDPLQJ LV DQ

DQDORJRXV FRQFHSW�

7KHUH FDQ EH QR TXHVWLRQ WKDW DQ DXWRPDWLF URDPLQJ UHTXLUHPHQW ZRXOG SHUPLW HDFK RI

3DFLILF·V ����� FXVWRPHUV WR XVH WKHLU H[LVWLQJ L'(1 KDQGVHWV LQ DUHDV ZKHUH WKH\ FDQQRW WRGD\� 7KLV

VLPSOH IDFW FDQQRW EH GLVSXWHG� 1H[WHO LV XQLODWHUDOO\ SUHYHQWLQJ FRQVXPHUV WKDW FDQ RWKHUZLVH DFFHVV

LWV QHWZRUN IURP GRLQJ VR� $Q DXWRPDWLF URDPLQJ UHTXLUHPHQW ZRXOG WKHUHIRUH KDYH WKH WDQJLEOH

SXEOLF LQWHUHVW EHQHILW RI SURPRWLQJ SXEOLF VDIHW\ DQG WKH ZLGHVSUHDG XVH RI FRPPXQLFDWLRQV

QHWZRUNV� ZLWK QR FRXQWHUYDLOLQJ EXUGHQV RQ FDUULHUV VXFK DV 1H[WHO� 7KXV� ZKLOH 3DFLILF DJUHHV ZLWK

1H[WHO WKDW WKH )&& VKRXOG XQGHUWDNH WR UHJXODWH RQO\ ZKHUH DSSURSULDWH� WKLV LV WKH DSSURSULDWH

VLWXDWLRQ IRU LQWHUYHQWLRQ EHFDXVH UHJXODWLRQ ZLOO SURPRWH WKH SXEOLF LQWHUHVW� DQG KDYH QR

PHDVXUDEOH RU WDQJLEOH DGYHUVH DIIHFWV�

1H[WHO DVNV ZKHWKHU WKH &056 PDUNHWSODFH KDV IDLOHG� VXFK WKDW UHJXODWRU\ LQWHUYHQWLRQ LV

QHFHVVDU\� 1H[WHO &RPPHQWV DW ���� 1H[WHO WKHQ FRQFOXGHV WKDW WKH &056 PDUNHWSODFH KDV QRW

                                               
� :KLOH WKH 2PQLEXV %XGJHW 5HFRQFLOLDWLRQ $FW RI ���� ZDV FHUWDLQO\ GHUHJXODWRU\ LQ QDWXUH� WKDW
OHJLVODWLRQ DOVR FRQYHUWHG DOO LQWHUFRQQHFWHG 605 OLFHQVHHV VXFK DV 1H[WHO LQWR FRPPRQ FDUULHUV� 1H[WHO
WKHUHIRUH HUUV LQ SRLQWLQJ WR WKH ���� %XGJHW $FW IRU WKH SURSRVLWLRQ WKDW LW VKRXOG QRW EH UHTXLUHG WR DELGH
E\ 7LWOH ,, RI WKH &RPPXQLFDWLRQV $FW RI ����� DQG SURYLGH VHUYLFH XSRQ UHDVRQDEOH UHTXHVW WR URDPHUV�
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IDLOHG� DQG WKDW WKH &RPPLVVLRQ VKRXOG QRW WKHUHIRUH LQWHUYHQH LQ WKLV FDVH� 1H[WHO·V DUJXPHQWV DUH

FRUUHFW JHQHUDOO\ ZLWK UHVSHFW WR WKH RYHUDOO &056 LQGXVWU\� EXW LQFRUUHFW LQ WKH VSHFLILF LQVWDQFHV RI

LWV RZQ DFWLRQV� 7KH PDUNHW FDQQRW EH FRQVLGHUHG WR EH IXQFWLRQLQJ SURSHUO\ ZKHQ 1H[WHO UHIXVHV WR

SURYLGH DQ\ VHUYLFH WR DV PDQ\ DV ����� 3DFLILF FXVWRPHUV WKDW RSHUDWH L'(1 KDQGVHWV WKDW DUH

ZLOOLQJ WR SD\ URDPLQJ UDWHV IRU VHUYLFH DQG KDYH WHFKQLFDOO\ FRPSDWLEOH KDQGVHWV�� 1H[WHO SURYLGHV

WKHVH VDPH VHUYLFHV WR FXVWRPHUV RI LWV IRUHLJQ DQG GRPHVWLF DIILOLDWHV EXW UHIXVHV WR VR IRU 3DFLILF·V

HQG XVHUV� 6HH 3DFLILF &RPPHQWV DW ���� &RQWUDU\ WR 1H[WHO·V DVVHUWLRQV� 3DFLILF EHOLHYHV WKDW WKH

)&& VKRXOG FRQFOXGH WKDW D PDUNHW IDLOXUH H[LVWV ZKHQ D ODUJH FDUULHU UHIXVHV WR SURYLGH VHUYLFHV WR D

FODVV RI HQG XVHUV WKDW KDYH WHFKQLFDOO\ FRPSDWLEOH KDQGVHWV DQG DUH ZLOOLQJ WR SD\ IRU WKH VHUYLFH�

HVSHFLDOO\ ZKHQ WKDW ODUJH FDUULHU RQO\ SURYLGHV VLPLODU VHUYLFHV WR HQG XVHUV RI FDUULHUV LQ ZKLFK LW

KDV DQ RZQHUVKLS LQWHUHVW� 7KXV� HYHQ DFFHSWLQJ WKH SUHPLVH RI 1H[WHO·V TXHVWLRQDEOH DQDO\WLFDO

IUDPHZRUN�� WKH &RPPLVVLRQ VKRXOG LQWHUYHQH�

5HTXLULQJ $XWRPDWLF ,QWHUFRQQHFWLRQ ZLOO QRW 'LVFRXUDJH ,QYHVWPHQW LQ

,QIUDVWUXFWXUH�

$VLGH IURP LWV JHQHUDO DGYLFH WKDW WKH DJHQF\ QRW UHJXODWH ZKHUH WKHUH LV QR PDUNHW IDLOXUH�

1H[WHO UDLVHV ZKDW LW EHOLHYHV WR EH DQ LPSRUWDQW DGYHUVH DIIHFW UHODWHG WR D PDQGDWHG DXWRPDWLF

URDPLQJ UHTXLUHPHQW� 1H[WHO JHQHUDOO\ VWDWHV WKDW DQ DXWRPDWLF URDPLQJ UHTXLUHPHQW ZRXOG

                                                                                                                                                      

� 1H[WHO PDNHV D WHFKQLFDO DUJXPHQW WKDW FHUWDLQ L'(1 V\VWHP KDQGVHWV ZKLFK RSHUDWH RQ ��� L'(1
V\VWHPV FDQQRW RSHUDWH RQ 1H[WHO·V ��� L'(1 V\VWHP� 1H[WHO &RPPHQWV DW Q��� +RZHYHU� 3DFLILF XVHV
SUHFLVHO\ WKH VDPH W\SH RI ��� L'(1 V\VWHP DV 1H[WHO� 7KHUHIRUH� WKHUH DUH QR VLJQLILFDQW WHFKQLFDO REVWDFOHV
WKDW SUHYHQW URDPLQJ IURP EHLQJ LPSOHPHQWHG�

� 3DFLILF GRHV QRW EHOLHYH WKDW WKH )&& LV VR FRQVWUDLQHG LQ LWV UHJXODWRU\ DXWKRULW\ WKDW LW PXVW ILQG D
´PDUNHW IDLOXUHµ EHIRUH LW FDQ LQWHUYHQH� 7KLV LV HVSHFLDOO\ WUXH IRU WKH &056 LQGXVWU\� ZKLFK LV GHILQLWLRQDOO\
FRPSULVHG RI FRPPRQ FDUULHUV� 7KH &RPPXQLFDWLRQV $FW GRHV QRW FRQGLWLRQ WKH )&&·V DXWKRULW\ RYHU
FRPPRQ FDUULHUV EDVHG RQ WKH SUHVHQFH RI D PDUNHW IDLOXUH� :KLOH D GHUHJXODWRU\ DSSURDFK LV FHUWDLQO\
ODXGDEOH� WKDW GHUHJXODWLRQ FDQQRW EH VR VHYHUH WKDW WKH )&& UHIXVHV WR HQIRUFH WKH EDVLF FRPPRQ FDUULHU
REOLJDWLRQV IRXQG LQ WKH &RPPXQLFDWLRQV $FW� <HW WKDW LV SUHFLVHO\ ZKDW 1H[WHO XUJHV� 1H[WHO XUJHV WKH
&RPPLVVLRQ� XQGHU WKH JXLVH RI GHUHJXODWLRQ� WR SHUPLW 1H[WHO WR VWRS IXQFWLRQLQJ DV D FRPPRQ FDUULHU�
2QO\ &RQJUHVV FDQ PDNH WKDW GHWHUPLQDWLRQ�
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GLVFRXUDJH EXLOG�RXW DQG DFTXLVLWLRQ RI FRPPXQLFDWLRQV IDFLOLWLHV� 1H[WHO &RPPHQWV DW ������

1H[WHO RIIHUV QR WDQJLEOH HYLGHQFH IRU WKLV SURSRVLWLRQ� 0RUHRYHU� WKH RSSRVLWH LV SUHFLVHO\ WKH FDVH

ZLWK UHVSHFW WR WKH GRPHVWLF HQWLWLHV ZLWK ZKRP 1H[WHO KDV UHIXVHG WR HQWHU LQWR URDPLQJ

DUUDQJHPHQWV� $V QRWHG LQ 3DFLILF·V FRPPHQWV LQ WKLV SURFHHGLQJ� LW KDV JHQHUDOO\ EXLOW�RXW DOO RI LWV

OLFHQVHG QHWZRUN DQG VHHNV URDPLQJ UHODWLRQVKLSV WR SHUPLW LWV FXVWRPHUV WR XVH WKHLU SKRQHV

RXWVLGH WKDW QHWZRUN�

3DFLILF·V GHVLUH WR HQWHU LQWR URDPLQJ DUUDQJHPHQWV ZLWK RWKHU FDUULHUV LV QR GLIIHUHQW IURP

&OHDU1HW·V �D &DQDGLDQ 605 RSHUDWRU LQ ZKLFK 1H[WHO KDV DQ RZQHUVKLS LQWHUHVW� GHVLUH WR KDYH LWV

HQG XVHUV· L'(1 KDQGVHWV IXQFWLRQ LQ WKH 8QLWHG 6WDWHV� RU IURP 1H[WHO·V GHVLUH WR KDYH LWV HQG

XVHUV· L'(1 KDQGVHWV IXQFWLRQ LQ &DQDGD� )RU WKLV UHDVRQ� 1H[WHO DQG &OHDU1HW KDYH HVWDEOLVKHG D

URDPLQJ UHODWLRQVKLS� 1H[WHO &RPPHQWV DW Q���� 7KXV� WKH )&& VKRXOG UHMHFW 1H[WHO·V DUJXPHQW

WKDW URDPLQJ GLVFRXUDJHV IDFLOLWLHV RU VSHFWUXP LQYHVWPHQWV EHFDXVH 1H[WHO FOHDUO\ LV LQYHVWLQJ

KHDYLO\ LQ LWV QHWZRUN� DQG DW WKH VDPH WLPH HPSOR\LQJ URDPLQJ DUUDQJHPHQWV� 1H[WHO·V DUJXPHQW

WKHUHIRUH UHVWV RQ WKH EHOLHI WKDW WKH )&& VKRXOG DFFHSW XQSURYHQ WKHRULHV WKDW DWWHPSW WR SUHGLFW

EHKDYLRU RYHU 1H[WHO·V XQLQWHQWLRQDO UHDO�ZRUOG H[DPSOH EDVHG RQ LWV RZQ FRQGXFW� 7KH ODWWHU

HYLGHQFH LV PRUH UHOLDEOH�

6LPLODU WR 1H[WHO� 3DFLILF LV DOVR LQYHVWLQJ LQ DGGLWLRQDO LQIUDVWUXFWXUH� DQG LQWHQGV WR RIIHU

IDFLOLWLHV�EDVHG VHUYLFHV LQ RWKHU PDUNHWV RXWVLGH LWV FXUUHQW FRYHUDJH DUHDV� +RZHYHU� MXVW OLNH

1H[WHO� 3DFLILF DOVR GHVLUHV WR HQWHU LQWR URDPLQJ DUUDQJHPHQWV WR JLYH LWV FXVWRPHUV WKH ZLGHVW

SRVVLEOH XVH RI WKHLU PRELOH KDQGVHWV� 1H[WHO·V &RPPHQWV WKHUHIRUH GR QRW GHPRQVWUDWH DQ\ FDXVDO

OLQN EHWZHHQ WKH DYDLODELOLW\ RI URDPLQJ DQG IDFLOLWLHV EXLOG�RXW�� 7KHUHIRUH� ZKLOH 3DFLILF KDV

                                               
� 1H[WHO FULWLFL]HV WKH 6RXWKHUQ &RPSDQ\ �´6RXWKHUQµ� IRU LQVLVWLQJ RQ URDPLQJ DUUDQJHPHQWV ZKLOH DW WKH
VDPH WLPH � LQ 1H[WHO·V YLHZ � GHFLGLQJ WR IRUHJR DGGLWLRQDO VSHFWUXP DFTXLVLWLRQV� 1H[WHO &RPPHQWV DW Q�
��� 1H[WHO·V FULWLFLVPV� KRZHYHU� VKRXOG EH FRQVLGHUHG LQ WKH IXOO FRQWH[W RI ��� 0+] VSHFWUXP LVVXHV
FRQIURQWLQJ WKH 605 LQGXVWU\� 7KH )&&·V VSHFWUXP DXFWLRQV IRU WKH ��� 0+] IUHTXHQF\ EDQG PDGH YHU\
OLWWOH XQHQFXPEHUHG VSHFWUXP DYDLODEOH� 6RXWKHUQ ZDV QRW IRUHJRLQJ DQ RSSRUWXQLW\ VR PXFK DV LW ZDV
XQZLOOLQJ WR SXUFKDVH JHRJUDSKLF DUHD OLFHQVHV WKDW ZHUH DOUHDG\ KHDYLO\ HQFXPEHUHG� PRVWO\ E\ 1H[WHO�
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GHPRQVWUDWHG WDQJLEOH SXEOLF LQWHUHVW EHQHILWV UHODWHG WR DQ DXWRPDWLF URDPLQJ UHTXLUHPHQW� 1H[WHO

KDV RQO\ GHPRQVWUDWHG D VSHFXODWLYH FRXQWHUYDLOLQJ ´EXUGHQ�µ

1H[WHO FLWHV WR WKH &RPPLVVLRQ·V GHFLVLRQV UHJDUGLQJ UHVDOH RI &056 VHUYLFHV IRU WKH

SURSRVLWLRQ WKDW UHTXLULQJ UHVDOH RU URDPLQJ ZLOO GLVFRXUDJH IDFLOLWLHV EDVHG FRPSHWLWLRQ� 1H[WHO

&RPPHQWV DW �� :KLOH 3DFLILF GRHV QRW QHFHVVDULO\ DJUHH ZLWK 1H[WHO·V DVVHUWLRQ JHQHUDOO\� LW LV

VLPSO\ LQDFFXUDWH ZLWK UHVSHFW WR 3DFLILF� 3DFLILF KDV FRQVWUXFWHG GLJLWDO IDFLOLWLHV DQG WR WKH H[WHQW LW

LV DEOH WR VHFXUH DGGLWLRQDO VSHFWUXP� LW ZLOO FRQVWUXFW RWKHUV� 3DFLILF LV D IDFLOLWLHV EDVHG FRPSHWLWRU

WR 1H[WHO LQ FHUWDLQ PDUNHWV DQG 1H[WHO ZLVKHV WR DFW LQ DQ DQWL�FRPSHWLWLYH PDQQHU LQ RWKHUV E\

UHIXVLQJ WR DOORZ 3DFLILF·V FXVWRPHUV WR URDP RQ 1H[WHO·V V\VWHP� 7KXV� ZKLOH 1H[WHO UHPLQGV WKH

&RPPLVVLRQ WKDW LW VKRXOG SURWHFW FRPSHWLWLRQ� QRW FRPSHWLWRUV� LW LV 1H[WHO WKDW LV DVNLQJ WKH )&&

WR SURWHFW LW E\ VDQFWLRQLQJ LWV UHIXVDO WR SURYLGH VHUYLFH WR 3DFLILF·V FXVWRPHUV �� DQ RXWFRPH

GHVLJQHG WR GLVFRXUDJH FRPSHWLWLRQ� 1H[WHO &RPPHQWV DW Q� ���
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