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339. List ofAuthorizations and Licenses
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The approval for transfer of control of Time Warner's and AOL's authorizations and licenses to AOL
Time Warner includes the Commission authorizations and licenses listed below. Additional applications
may have been filed during the pendency of the applications for transfer ofcontrol that may be the subject
of future public notices. Further, AOL and Time Warner have acquired or disposed oflicenses during the
pendency of this proceeding. Applications for transfer of these licenses will also be addressed in future
public notices. The call signs ofthe stations involved are included below for reference only.

Domestic Fixed SateUite Service (part 25)

Cable News Network LP, LLLP
SES-T/C-20000211-00219
E2001
E890835
E861053
E880870
E890577
E890834
E890836
E900975
E930204
E940420
E940421
E940422
E950363
E970490
E990281·
E990282

Turner Teleport, Inc.
SES-T/C-20000211-00225
KA58

Time Warner Entertainment-AdvancelNewhouse Partnership
SES-T/C-20000211-00226
E99OO35
E990041

Turner Broadcasting System, Inc.
SES-T/C-20000211-00228
E920013
E980173
E980181

Time Warner Entertainment Company, L.P.
SES-T/C-20000211-00229
E4063
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E910207
E930421
E930422

Intemadonal Section 214 (part 63)

FCC 01-12

ITC-T/C-2000211-00069
ITC-T/C-20000211-00230

Television Broadcast Station (part 73)

Time Warner Telecom Inc.
Time Warner Connect of San Antonio, Inc.

BTCCT-200211AAD WTBS(TV)
CH.17
FAC ID64033

SuperStation, Inc.
Atlanta, GA

Low Power Television (part 74)

BTCTTL-20000211AAE W34AX
FAC ID 64636

Time Warner Entertainment
AdvancelNewhouse Partnership
Henderson, NC

Cable Television Relay Services (part 78)

Cablcwision Industries, Inc.
CAR-SOS96-09
CAR-SOS97-09
CAR-SOS98-09
CAR-SOS99-09

Century Venture Corporation
CAR-S0600-09
CAR-S0601-09
CAR-S0602-09
CAR-S0603-09
CAR-S0604-09

CNN America, Inc.
CAR-S060S-09

WHZ-68S
WHZ-239
WHZ-S02
WAD-24I

WHZ-81 0
WLY-436
WHZ-971
WAW-SOS
WGZ-277

WHZ-93 I

Fishkill, NY
Lloyd, NY
West Point, NY
Wurtsboro, NY

Brunswick, GA
Jekyll Island, GA
Owensboro, KY
Brookfield, WI
Wauwatosa, WI

Oakland, CA

Florida cablevision Management Corp.
CAR-S0606-09 WLY-604 Golden Gate, FL

Kansas City Cable Partners
CAR-S0607-09
CAR-S0608-09
CAR-S0609-09
CAR-S061 0-09
CAR-S061 1-09
CAR~S0612-09

WLY-3S3
WHZ-92 I
WGW-207
WAE-602
WGW-219
WGW-220

Ft. Leavenworth, KS
Leavenworth,KS
Independence, MO
Kansas City, MO
Kansas City, MO
Kansas City, MO
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KBL Cablesystems of Minneapolis, Inc.
CAR-50613-09 WHZ-238

KBL Cablesystems ofthe Southwest, Inc.
CAR-50614-09 WHZ-244

Eden Prairie, MN

Minneapolis, MN

Massachusetts Cablevision Systems Limited Partnership
CAR-50615-09 WAL-427 Bellevue,OH
CAR-50616-09 WAY-894 Galion,OH
CAR-50617-09 WBB-813 Upper Sandusky, OH

Paragon Communications
CAR-50618-09
CAR-50619-09
CAR-50620-09
CAR-50621-09
CAR-50622-09
CAR-50623-09

Staten Island Cable, LLC
CAR-50624-09

Texas Cable Partners, L.P.
CAR-50625-09
CAR-50626-09
CAR-50627-09
CAR-50628-09
CAR-50629-09
CAR-50630-09
CAR-5063 1-09
CAR-50632-09
CAR-50633-09
CAR-50634-09
CAR-50635-09
CAR-50636-09
CAR-50637-09
CAR-50638-09
CAR-50639-09
CAR-50640-09
CAR-50641-09
CAR-50642-09
CAR-50643-09
CAR-50644-09

WHZ-373
WGZ-435
WGV-525
KN-5098
WHW-60
WAF-665

WHZ-455·

WHZ-504
KYZ-22
WMC-696
WHZ-677
WGI-758
WHZ-780
Wll-36
WLY-483
WGI-756
KOD-36
KA-80625
KYX-62
WGI-757
WHZ-869
KYX-61
KOD-31
WAF-861
WBH-846
KOD-35
WGI-755

Carson, CA
Mars Hill, ME
Fishkill, NY
Manhattan, NY
Manhattan, NY
New Windsor, NY

Elizabeth, NJ

Alton, TX
Bandera, TX
Beaumont, TX
Commerce, TX
Eagle Pass, TX
EI Paso, TX
EIPaso, TX
Ft. Bliss, TX
Farias Ranch, TX
Harlingen, TX
Houston, TX
Lorna Vista, TX
Moore, TX
One North, TX
Pearsall, TX
Pharr, TX
Port Isabel, TX
Port Neches, TX
Weslaco, TX
Winter Haven, TX

Time Warner Cable ofSoutheastem Wisconsin, L.P.
CAR-50645-09 WLY-245
CAR-50646-09 WHZ-447
CAR-50647-09 WGZ-421

Brown Deer, WI
Milwaukee, WI
S. Milwaukee, WI
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Time Warner Entertainment Company L.P.
CAR-S0648-09
CAR-S0649-09
CAR-S06S0-09
CAR-S0651-09
CAR-50652-09
CAR-S0653-09
CAR-S06S4-09
CAR-S0655-09
CAR-S06S6-09
CAR-S0657-09
CAR-S06S8-09
CAR-S0659-09
CAR-S0660-09
CAR-S0661-09
CAR-S0662-09
CAR-S0663-09
CAR-S0664-09
CAR-S066S-09
CAR-50666-09
CAR-S0667-09
CAR-50668-09
CAR-50669-09
CAR-50670-09
CAR-S0671-09
CAR-50672-09
CAR-50673-09
CAR-50674-09
CAR-5067S-09
CAR-50676-09
CAR-50677-09
CAR-S0678-09
CAR-S0679-09
CAR-5068D-09
CAR-50681-09
CAR-S0682-09
CAR-50683-09
CAR-50684-09
CAR-5068S-09
CAR-S0686-09
CAR-50687-09
CAR-50688-09
CAR-50689-09
CAR-5069D-09
CAR-S0691-09
CAR-S0692-09
CAR-50693-09
CAR-50694-09
CAR-50695-09
CAR-50696-09

WBM-740
WAE-470
WAX-743
WAB-577
WHZ-819
WLY-683
WLY-240
WAE-478
WBM-744
KA-80614
WGV-848
WHZ-876
WAV-644
WAN-9S4
WLY-248
WLY-713
WLY-684
WAN-953
WBD-613
KA-80615
WAB-578
WLY-402
WLY-415
WLY-409
WLY-678
WLY-685
WBM-738
WBM-742
WHZ-617
WBD-612
WHZ-728
WRC-25
WRC-23
WLY-703
WRC-24
KZW-67
WBL-521
WBK-510
WAS-288
WLY-479
WAB-572
WHZ-633
WAY-890
WHZ-408
WHZ-587
WAY-903
WHZ-437
WHZ-406
WHZ-545

EMS-Lanai, In
Glenwood,In
Glenwood, In
Haleakala Mtn., In
Hana, In
Hawaii Kai, In
Hawaii Kai, In
Hilo, :Ell
Hilo, :Ell
Honolulu, In
Kahului, :Ell
Kahului, In
Kaupulehu, In
Kaupulehu Lava Flow, In
Kihei, In
Lahaina, In
Lanai City, In
Mahukona, In
Mauna Kapu Peak, In
Mauna Kapu Peak, In
Maunaka Mtn., In
Meyers Ranch, In
Mililani, In
Olinda, In
PuuKolii, In
PuuNana,In
PuuNana,In
Puu Nianiau, In
Waimalu,In
Waipahu,In
Brazil, IN
Chanute, KS
Garnett, KS
Independence,KS
lola, KS
Neodesha, KS
Thrall, KS
Saco,ME
Sanford, ME
Columbus, NE
Wynantskill, NY
Bazetta, OR
Columbus, OH
Lima, OR
Marysville, OR
New Albany, OR
Ottawa,OH
Richwood, OR
Troy, OR
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CAR-50697-09
CAR-50698-09

WLY-47 I
WGK-594

Youngstown, OH
Burlington, WI

Time Warner Entertainment-Advance/Newhouse Partnership
CAR-50699-09
CAR-50700-09
CAR-50701-09
CAR-50702-09
CAR-50703-09
CAR-50704-09
CAR-50705-09
CAR-50706-09
CAR-50707-09
CAR-50708-09
CAR-50709-09
CAR-50710-09
CAR-50711-09
CAR-50712-09
CAR-50713-09
CAR-50714-09
CAR-50715-09
CAR-50716-09
CAR-50717-09
CAR-50718-09
CAR-50719-09
CAR-50720-09
CAR-50721-09
CAR-50722-09
CAR-50723-09
CAR-50724-09
CAR-50725-09
CAR-50726-09
CAR-50727-09
CAR-50728-09
CAR-50729-09
CAR-50730-09
CAR-5073 1-09
CAR-50732-09
CAR-50733-09
CAR-50734-09
CAR-50735-09
CAR-50736-09
CAR-5Q737-09
CAR~50738-09

CAR-50739-09
CAR-50740-09
CAR-50741-09
CAR-50742-09
CAR-50743-09
CAR-50744-09

WHZ-982
KA-80616
WLY-462
WHZ-784
WHZ-785
KD-55011
WHZ-396
WGZ-487
WHZ-652
KD-55009
WLY-330
WLY-33 I
WHZ-882
WLY-554
WGK-590
WAN-337
KB-60127
KD-55003
WAF-786
WLY-235
WLY-509
WBF-574
WGJ-890
WAJ-761
WLY-333
WLY-246
WHZ-394
WHZ-430
WHZ-395
WLY-646
WLY-429
WAX-279
WAE-564
WHZ-774
WDH-701
WGV-822
KA-80624
KD-55017
WBY-600
WAH-212
WAH-213
WLY-367
WSV-58
WHZ-585
WHZ-339
WSV-56

Clearwater, FL
Clearwater, FL
Deland, FL
Lakeland, FL
Lakeland, FL
Orlando, FL
Palm Harbor, FL
Pinellas Park, FL
St. Petersburg, FL
Tampa, FL
Barada, NE
Octavia, NE
Camden, NY
Crown Point, NY
Glens Falls, NY .
Lake George, NY
Rochester, NY
Rochester, NY
Sidney, NY
Atlantic, NC
Beaufort, NC
Burgaw,NC
Butner, NC
Fayetteville, NC
Fayetteville, NC
Gamer, NC
Havelock, NC
Lizard Lick, NC
Morehead City, NC
Pembroke, NC
Raleigh, NC
Red Springs, NC
Supply, NC
Wilmington, NC
Florence, SC
Sumter, SC
Austin, TX
Austin, TX
Austin, TX
Bluegrove, TX
Crafton, TX
Elroy, TX
Flat, TX
Grenada Hills, TX
Lukenbach, TX
McGregor, TX
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CAR-50745-09 WAH-228 Vashti, TX
CAR-50746-09 WCJ-907 West Lake Hills, TX

TWI Cable Inc.
CAR-50747-09 WGV-526 New Riegel, OH

TWI Summit Cable, Inc.
CAR-50748-09 WHZ-548 Banning, CA
CAR-50749-09 WLY-45 I Beaumont, CA
CAR-50750-09 WLY-306 Cathedral City, CA
CAR-5075 1-09 KD-55002 Palm Desert, CA
CAR-50752- 09 WLY-449 Whitewater, CA
CAR-50753-09 WHZ-547 Whitewater, CA
CAR-50754-09 WGZ-470 Palm Desert, CA

CARS Transfers to be effected in the future (pending application and public notice)

FCC 01-12

Time Warner Entertainment Company, LP
WLY-720
WLY-726
WAB-572

Texas Cable Partners, LP
WGZ-450
WGZ-451
WGZ-452
WGZ-264
WJT-43

Mauna Lani, III
Wailuku, HI
Wynantskill, NY

Escobas, TX
Horseshoe Ranch, TX
Benavides, TX
Realitos, TX
Corpus Christi, TX

The Wireless Telecommunications Bureau is processing 41 applications to transfer control of
approximately 400 licenses:

Private Land Mobile Radio Services (part 90)

Alert Cable lV Inc
AlertCable lV ofOklahoma Inc
Alert Cable lV ofSouth Carolina Inc
AmericaOnline, Inc.
American Television and Communications
Corporation

Cablevision Industries Inc
Cablevision Industries, Limited Partnership
Cablevision Industries ofAlabama Inc
CATHoldings LLC
Century Venture Corporation
Community CAlV Corp
Dorcbester Cablevision Inc
Erie Telecommunications, Inc

File #
0000302063
0000302074
0000302077
0000302103

0000302198
0000302444
0000302460
0000302488
0000301862
0000302539
0000303479
0000303483
0000303486
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KWS691
KFI554
KNNW816

KXL770
KNGX578·
KNHJ962
KYD420
KRU795
KZE460
WRJ952
WSK244
KNCA620
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Fairclark Cable TV Inc
Florida Cablevision Management Corp
Home Box Office
HBO Studio Productions
Kansas City Cable Partners
KBL Multnomah Cablesystems LP
KBL Portland Cablesystems LP
Massachusetts Cablevision Industries Inc
Massachusetts Cablevision Systems LP
Paragon Communications
Texas Cable Partners, LP
Time Warner Cable ofAvalon LP
Time Warner Entertainment Company LP
Time Warner Entertainment-
AdvanceINewhouse Partnership
Time Warner Entertainment
AdvancelNewhouse Partnership
Time Warner Inc.
Turner Broadcasting System Inc.
TWFanch-one Co.
TWI Cable Inc
TWI Summit Cable Inc
Warner Bros
West Valley Cablevision Industries, Inc

Fixed Microwave Services (part 101)

0000303492
0000303506
0000303522
0000303600
0000304203
0000304757
0000305899
0000305900
0000305901
0000305902
0000305904
0000305908
0000301876

0000301895

0000301830
0000305897
0000305909
0000301815
0000305910
0000305911
0000305912
0000305913

KQI872
KNDR433
KB51583
WPLP425
WRU68 I
WNU857·
WYJ623
WNZV590
KYC473
KBE579
KTF476
WPMF36I
KEA342

KFM714

WPFZ212
KNAX816
WNXV224
WQP536
KNHA621
WNDP983
WPLD733
WNSH254

Private Operational Fixed Point-to-Point Microwave

CNN America Inc
Superstation Inc
Texas Cable Partners, LP
Time Warner Entertainment
AdvancelNewhouse Partnership

File #
0000084755
0000084751
0000084765

0000084762

Lead Call Sign
WNES530
WNEL539
WNEW367

WNER856

Common Carrier Fixed Point to Point Microwave

American Television and
Communications Corporation
Texas Cable Partners, LP

File # Lead Call Sign

0000084776 KPR32
0000084753 KLH77
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STATEMENT OF FCC CHAIRMAN WILLIAM E. KENNARD
ON CONDITIONED APPROVAL OF AOL TIME WARNER MERGER

Our conditioned approval of the AOL Time Warner merger is significant not only for the
size of the merger we approve today, but also for its scope. AOL Time Warner is a marriage of
old media and new media, content and conduit, 20th century know-how and 21 st century vision.
In a phrase, it's "Convergence Illustrated."

I took a hard, careful look at this merger to make sure that this historic marriage would
benefit consumers. I balanced the need to protect the public from the danger that anyone
company will be able to dominate the marketplace against the need to guard against intrusive
regulation that could stifle investment and innovation.

The conditions we impose today are forward-looking and fair. They preserve the
openness of the Internet. They protect consumers and avoid heavy-handed regulation by using a
narrowly-tailored market opening approach. And they ensure that neither AOL Time Warner nor
a government agency will pick winners and losers in this dynamic marketplace.

I have long been concerned about bottlenecks-bottlenecks that could stifle competition
and innovation. So in reviewing this merger. I was particularly concerned about the future of the
instant messaging platfonn. the ability ofcompeting broadband ISPs to access Time Warner's
cable systems, and the potential for discrimination in the interactive television space.

We don't rely on good intentions. We require AOL to interoperate with competing
inSlant messaging (1M) providers before it can offer videoconferencing and other streaming
video over 1M. This condition guards against AOL's ability to leverage its existing dominance
in current 1M into the broadband 1M marketplace. In order to ensure fair and open access to
Time Warner's cable system, we augment the FTC conditions by imposing specific protections
against discrimination--protections that will be particularly critical for smaller ISPs. We also
hold AT&T to its commitment to divest its interest in Time Warner Entertainment and impose
additional conduct restrictions to protect consumers. Finally, the potential for discrimination in
the interactive television marketplace bears watching and we have begun a proceeding to explore
the need for the FCC's involvement in promoting competition in this developing service.

When I look at this merger, the potential benefits I see are the ability to roll out
technologies faster and farther, the potential for significant innovation in new services and
technologies. But, those benefits could be the proverbial silver lining. AOL and Time Warner
each possess significant market power in their respective spheres. AOL is the leading Internet
service provider with over 26 million members worldwide, and it continues to grow. In fact,

--_._--"-"--------------------



AOL has gained almost six million members in just the last year. Time Warner is the nation's
second largest cable television company with ties to AT&T, the nation's largest cable operator
and owns one of the most popular video content libraries in the world.

The power of these players is immense and so is the potential for anti-competitive
behavior. Therefore, I only voted to approve this merger because of the conditions we impose.

With the merger of AOL and Time Warner, we are seeing the creation of a new platform
for communications based on the Internet. Our challenge is to make sure that consumers get the
full benefits of this new world technology without importing the dangers of monopoly and
bottlenecks from the old world. We have met this challenge.
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SEPARATE STATEMENT OF COMMISSIONER SUSAN NESS

Re: Applications for Consent to the Transfer ofControl ofLicenses and Section
2/4 Authorizations by Time Warner Inc. and America Online. Inc.. Transferors.
to AOL Time Warner Inc.. Transferee

The marriage of America Online (AOL), the world's largest Internet service provider
(lSP), and Time Warner, the second largest American cable operator and.a global content
provider, creates not only the largest merger in U.S. history, but also one of the most
novel and complex this agency has ever faced. It represents the convergence of old and
new media. The energy and synergy derived from this combination have the potential to
provide consumers with a wealth of innovative new products and services. Ifunchecked.
however, this corporate union also has the potential to exploit its· considerable market
power to stymie competition by restricting the flow ofcompeting goods and services over
its broadband facilities. For this reason, I voted to approve the transfer ofTime Warner's
communications licenses with conditions. I would not have supported it otherwise.

The merger presents several novel issues for FCC consideration. Four such issues were
raised in challenges to the grant of the transfer of control ofapplications filed by AOL
and Time Warner. Commenters urged us to:

• Intervene to require AOL, the dominant provider of instant messaging (1M), to make
its 1M service interoperable with competing 1M offerings;

• Examine whether the vertical combination of a major cable operator with the largest
ISP necessitated our intervention to pry open the Time Warner systems to other ISPs,
even though we had rejected such remedies;1

• Intervene to protect competing content providers wishing to offer interactive
television services over Time Warner cable facilities - novel services that are still
nascent and not commercially available; and. finally,

• Reexamine whether the joint ownership ofTime Warner Entertainment by AOL Time
Warner and AT&T poses an unacceptable risk that the two joint venture partners
would conspire to discriminate against other programming and service providers.

While we believe that we have jurisdiction to explore each of these matters, we limited
our actions to address specific harms caused or exacerbated by the merger of the

I See Applicationsfor Consent to the Transfer ofControl ofLicenses and Section 2I4 Authori=otionsfrom
MedioOne Group. Inc.. Transferor. toAT&TCorp.. Transferee. CS Docket No. 99-251. Memorandum
Opinion and Order. 15 FCC Red 9816 (2000); Applications ofAT& T Corp. and Tele-Communications.
Inc. for Transfer ofControl ofTele-Communications. Inc. to AT&T Corp.. CC Docket No. 98-178.
Memorandum Opinion and Order. 14 FCC Red 3160 (1999).



applicants. Moreover, we crafted remedies that were merger-specific - designed to
address only merger-related harms.

Instant Messaging

Instant messaging is a relatively new, Internet-based service that provides presence
detection and real-time communication capabilities to subscribers. I believe consumers
overwhelmingly want competing 1M services to be interoperable. I do, too. The Internet
has thrived upon principles of openness and connectivity. With interoperability,
consumers would have real-time access to more individuals and to competitive services.
Thus, I have strongly and repeatedly encouraged AOL and the other industry players to
work together to achieve interoperability as expeditiously as possible.

There is abundant evidence on the record that AOL, which developed the 1M product, is
the dominant provider of that service. In my view, however, it has earned that position
for dial-up service through innovation and hard work. And most significantly for the
purposes of this proceeding, regardless of the public interest in interoperability, it earned
that position outside of the context of this merger.

There are other major players competing aggressively against AOL to attract 1M
customers. These competitors include Microsoft, which has bundled its 1M service with
its operating system. There is even disputed evidence in the record that Microsoft and
others recently have gained, not lost, market share in their pursuit of 1M subscribers.
Moreover, users of 1M represent a small percentage of online consumers, suggesting that
the market is far from saturated. There is nothing to prevent large user groups, such as
employment-based entities, from switching en masse from one 1M provider to another if
more attractive terms are offered. Thus, while our decision concludes that AOL is a
dominant provider, it appropriately stops short of finding that the market has ""tipped" in
AOL's favor.2 We need not find that the market has tipped, however, in order to address
potential harm to consumers that could result from the merger of AOL's dominant 1M
presence with Time Warner's assets.

AOL claims that it seeks interoperabiJity, yet it appears to have resisted efforts to create
an industry-wide standard. Indeed, its contributions to an industry-wide standards body
were disappointing at best. At our en bane hearing on the merger, however, AOL
reaffirmed its commitment to interoperability, and testified that it expected to have a
workable technical standard by July 2001, and the standard then would have to be tested.

.,
- The service benefits from what is called "network efT~ts.~ At its core is a directory ofnames and
presence detection capability. Each new person who joins an 1M directory database adds value to the
service for every other subscriber in that database. If interoperability exists among competing 1M services.
then all subscribers benefit from the enlarged database. But ifa provider does not permit others to access
the database. then prospective subscribers are more likely to choose the service provider that has access to
the greatest number of people they wish to contact. In antitrust terms. a market characterized by network
effects is deemed to have "'tipped~ when subscribers to a competing service increasingly switch to the
dominant provider to gain access to the larger number of users on the closed system. Generally. in a
tipping scenario. competing providers show a net loss ofcustomers in favor of the dominant provider.



It explained that any standard must take into account AOL's need to protect the security
of its network and the privacy of its subscribers.

I take AOL at its word that it will have a standard ready by July -- presumably one that
addresses its privacy and security concerns. Thus, I supported a requirement that AOL
submit a detailed report to the Commission every six months on the actions it has taken to
achieve interoperability in 1M. By AOL's own testimony, the first interoperability report
to be submitted under this Order should include a technologically detailed description of
a successful 1M interoperability protocol or standard. The Internet and technology
community at large will be able to evaluate the accuracy and thoroughness of AOL Time
Warner's assertions when the report is placed on public notice. Should we conclude that
AOL is not moving expeditiously toward interoperability, we then can decide whether
further steps in a proceeding of general applicability are warranted.

While I do not believe that AOL has moved as rapidly as it could to resolve its privacy
and security concerns, I do not discredit these issues entirely. It is reasonable for a
company that features itself as a protected community to be cautious about outside
contamination. AOL Chairman Steve Case correctly observes that the e-mail system is
riddled with security and privacy problems. Nevertheless, it has been alleged that AOL's
1M products also suffer from security and privacy problems today.

We wisely decline to require interoperability on AOL' s existing dial-up 1M service
because such relief would not be merger specific. Without interoperability, however,
AOL should not be allowed to leverage its market power in the dial-up 1M market into
the broadband market using Time Warner's content and facilities. Our restriction is
based upon combining AOL's names and presence database (NPO) with Time Warner's
broadband facilities. Thus, if AOL wishes to offer streaming video through 1M using its
NPD, it first will have to open that database to other 1M providers.

Many argue that NPO is at the heart of future real-time broadband services, such as
streaming video and video conferencing. Assertions by several Internet and technology
cOmpanies led me to conclude that the development of communications services within
the FCC's jurisdiction would be affected by the combination of the NPO and broadband
infrastructure.

Gi,ven the potential for abuse of market power and the importance of the services at issue,
I supported imposing conditions if they were merger specific and minimally intrusive to
achieve the public interest goal of interoperability. The conditions meet those
requirements. They are incentive based. We do not reach into AOL's current 1M
otT~ngs or establish through the heavy hand of regulation an interoperability protocol.
Rather, we create an incentive for AOL to achieve interoperability on its own terms. By
allowing AOL to meet this condition by entering into interoperability agreements with
three significant providers, we have enabled AOL contractually to address its privacy and
security concerns.



In additio~ our condition reflects an understanding that technology is constantly
evolving. The Commission cannot presume to know what will come next. A popular
service or technology today, such as 1M, may become irrelevant tomorrow, if another
technology captures the hearts and minds of the Internet public. ThUs. we pennit AOL to
avoid mandatory interoperability if it can demonstrate that the market has changed
dramaticaJly and the NPD no longer is at the core ofnew services.

I am realistic about the scope ofour narrowly tailored conditions on AOL Time Warner,
and recognize that the restriction may be of limited consequence. The triggering factor
may never be deployed. Nonetheless, our message is clear and I fully expect the merged
company to live up to its representations to allow other providers to interoperate with its
1M product.

Our actions to address the 1M interoperability concerns raised by members of the Internet
and infonnation services community likely will be cited in the future whenever the
Commission is called upon to consider Internet service offerings. I caution advocates
against using this decision to justify invasive regulation of the Internet. Far from
opening a Pandora's box of"infonnation service" regulation, our action establishes that
the Commission wi)) act in a merger only when essential to preserve the openness and
connectivity of the Internet and only when the issue is merger specific. Moreover, in the
rare instance where intervention is necessary, the narrow scope of our conditions
demonstrates that such action must be minimally intrusive, technologically neutral, and
market-based.

Cable Internet Access

The combination of AOL's dominant narrowband ISP service with the second largest
cable operator in the nation presented the clearest threat to competitive markets posed by
this merger. Our sister agency, the Federal Trade Commission (FTC), took sweeping
action to open AOL Time Warner's cable infrastructure to competing Internet service
providers.3 I am pleased that the actions taken by the FTC and this Commission were
complementary and avoided inconsistent requirements. I have long supported inter
agency coordination as a way to expedite merger review.

The FTC used its antitrust and enforcement expertise to devise restrictions that address
broad, anti-competitive behavior. We used our technological expertise to address specific
concerns created by the merger combination, including first screen access and quality of
service issues. We also require AOL Time Warner to negotiate in good faith with local
and regional ISPs so that a diversity of ISPs might have an opportunity to serve cable
subscribers. These conditions operate in concert with those imposed by the FTC.

3 In the Matter ofAmerica Online. Inc. and Time Warner. Inc.. FTC Docket No. C-3989. Agreement
Containing Consent Orders; Decision and Order. 2000 WL 1843019 (FTC) (proposed Dec. 14. 2000);
Federal Trade Commission, Order to Hold Separate in the Matter ofAmerica Online. Inc.. and Time
Warner Inc.. Docket No. C-3989. reI. Dec. 14.2000.



Our conditions are appropriately merger specific. I agree with recent industry
assessments4 that the uniqueness of this transaction counsels against importing our
analysis and conclusions in this proceeding into our separate Notice of Inquiry on cable
access.s .

Interactive Television

Many content providers urged this agency to impose conditions on AOL Time Warner to
prevent it from exercising its control over the cable infrastructure to impair competing
interactive television services. The advent of these services is still hypothetical and we
were called upon to make assumptions about where the market is heading. We wisely
declined to take action in this Order, recognizing that the issues raised have implications
for the industry as a whole and are more appropriately explored in a Notice of Inquiry.
While the Commission and the public should remain watchful as these issues develop, we
must tread cautiously and not leave the impression that we are on the verge of pouncing
on a nascent industry by imposing a detailed regulatory regime.

Ti",e Warner Entenain",ent and A T& T

While we are concerned about the potential for abuse by the partnership of the first and
second largest cable MSOs in Time Warner Entertainment, we decline to take action in
this merger review to require AOL Time Warner to resolve its divestiture discussions
with AT&T. I therefore urge Time Warner to negotiate in good faith in any discussions
with AT&T regarding the latter's disposition of its 25% minority stake in TWE.

Privacy

While occupying only a few short paragraphs of our I50-page Order, consumer privacy is
an issue that increasingly concerns me. I wish to emphasize the importance I attach to
this aspect of our Order. We require AOL Time Warner to regularly certify to the
Commission its compliance with the Communications Act's cable subscriber privacy
provision.6 While this section by its own terms is enforceable in federal district court,
rather than at the Commission, we should regard it as an expression of Congressional
concern for cable subscribers' privacy. Under this provision, cable operators must ~ve a
subscriber adequate notice that her personally identifiable information is being used,7 and
secure her consent for such use.8

~ See. e.g.. Response ofNCTA PresidenT & CEO RoberT Sachs to FTC Approval ofAOUTime War~er
Merger. December 14.2000 (on file with the National Cable Tel~vision Association) (·'th~ anti-trust
safeguards imposed by the fTC are unique to AOL's substantial Internet position and are not a precedent
for broader government regulation").
5 Inquiry Concerning High-Speed Access to the Internet Over Cable and Other Facilities. ON Docket No.
00-185. Notice oflnquiry. FCC 00-355 (reI. Sept. 28.2000). .
6 47 U.S.c. 551.
7 47 U.S.c. 551 (a)( I).
• 47 U.S.c. 551(b)(I).



AOL itself raised privacy concerns with respect to 1M interoperability. AOL Time
Warner is well situated to be at the forefront of protecting consumer privacy as we enter a
new era ofcommunications. I hope this will be reflected in its section 631 certifications.

Conclusion

Media convergence -long awaited - clearly has arrived with the approval of the AOL
Time Warner merger. From many quarters of industry and the public, we heard concerns
regarding the ability, the incentive. and the propensity of this powerful combination to
thwart competition. Our response in this merger has been limited. yet purposeful. The
ball now is in AOL Time Warner's court to demonstrate by its actions its willingness to
allow all to compete fully and fairly in the broadband marketplace for the benefit of the
American consumer.
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FURCHTGOTT-ROTH SUPPORTS MERGER.
BUT DECRIES REVIEW PROCESS AS "BROKEN"

Statement of Commissioner Harold W. Furchtgott-Roth,
Concurring in Part and Dissenting in Part

In re Applications for Consent to the Transfer of Control of Licenses and
Section 214 Authorizations by Time Warner and America Online, Inc., Transferors, to AOL
Time Warner, Inc., Transferee, Memorandum Opinion and Order

Because the proposed transfer of radio licenses from Time Warner to the new, combined
entity does not raise any compliance issues under any relevant statutory provisions or our
numerous regulations, I find the transfer clearly to be in the public interest. I therefore concur in
the ~nt of the license transfer applications.

I cannot subscribe to any of the other aspects of this Order, however. My general views
on the proper scope of the Federal Communications Commission's role in the mergers of
communications entities are well documented.! To summarize, I believe that our job under the
plain language of the Communications Act is to approve the transfer of radio licenses, not to pass
on mergers. The approval of such transfers should depend upon compliance with extant
regulations and applicable statutory provisions, not open-ended analysis of the entities'
businesses.

Unfortunately, the Commission in this Order continues to engage in just this sort of
"merger" review. The overwhelming bulk of this document has little, ifanything, to do with the
proposed transferee's use of the CARS licenses that are the jurisdictional object of this
proceeding. Instead, the Order focuses on the transferee's various lines of internet business,
including instant messaging and interactive television. And it analyzes those business activities
to see whether the entities' future conduct might "impair or frustrate the objectives" of the Act.
At the end of the day, the Commission has speculated about as yet undeveloped facts that are
only tangentially related to license usage, and then applied to that conjecture a standard of review
that is virtually unknowable ex ante. As I have said before,2 this approach is fundamentally
flawed.

I Applications for Consent to the Transfer of Control of Licenses and 214 Authorizations From MediaOne Group.
Inc.• Transferor. to AT&T Corp.• Transferee. 15 FCC Red 9816 (2000); Applications ofAmeritech Corp.•
Transferor. and SBC Communications. Inc.• Transferee. for Consent to Transfer Control ofCorporations Holding
Commission Licenses and Lines Pursuant to Sections 214 and 310(d) of the Communications Act and Parts 5. 22.
24.25.63.90.95. and 101 ofthe Commission's Rules. 14 FCC Red. 14712 (1999); Application ofWorldCom. Inc.•
and MCI Communications Corporation to WorldCom. Inc.• 13 FCC Red 18025 (1998); Applications ofNYNEX
Corp. Transferor. and Bell Atlantic Corp.• Transferee. for Consent to Transfer Control ofNYNEX Corp. and its
Subsidiaries. 12 FCC Red 19985 (1997).

~ See supra note I.
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I am also troubled by a particular aspect of this proceeding: the coordination ofefforts by
this agency and the Federal Trade Commission (FTC). To be sure, federal agencies may-
indeed, sometimes should -- communicate with each other about official government business.
What it should not do, however, is to engage in such communication in a way that is not
transparent and predictable.

Apparently, the FCC and the FTC shared deliberative documents with each other-
presumably for the purpose of coordinating their efforts -- throughout the course of each
agencies' proceedings. This interaction was not made public, which makes it difficult for
interested commenters and even the parties themselves to track important developments in the
decisionmaking process. Furthermore, at the outset of this adjudication, the applicants had no
notice of the extent or nature of the intergovernmental coordination that ultimately ensued. That
is because we lack consistent, predictable procedures for working with other agencies on
mergers; such work is done on a purely ad hoc basis, depending on the personal inclination of
individual officials. The approval process would be more fair to the applicants, and also more
efficient for the FCC staff, if the scope of the working relationships between this agency and
other relevant entities were defined in advance.

Of course, if this Commission had not tied its review to that of the FrC's in the first
place, no such coordination would ever have been necessary. That is to say, ifour review ofthe
license transfer applications were limited to compliance with extant FCC regulations and the
Communications Act, there would be no problem of duplication with the FrC, since it has no
jurisdiction over those provisions of the law. We would be free to process applications in a
timely fashion, fully independent of any action taken by the FTC.

For the foregoing reasons, I concur in the grant of the applications. but dissent from the
remainder of the Order, including the conditions imposed upon its approval.

# # #

For more information regarding this release please contact Bryan Tramont, Press Liaison,
Office of Commissioner Furchtgott-Roth at 202-418-2000.
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STATEMENT OF COMMISSIONER MICHAEL K. POWELL,
CONCURRING IN PART AND DISSENTING IN PART

Re: Memorandum Opinion and Order, Applicationsfor C;onsenl to the Transfer of
Control ofLicenses by Time Warner Inc. and America Online, Inc., Transferors,
to AOL Time Warner, Inc., Transferee (eS Docket No. 00-30)

The merger before us is one of the most significant in history. It promises to open
a new chapter in communications, combining a host of assets and expertise that will
likely bring new products and services to consumers. As one would expect, the very
same things that engender excitement and promise with this combination also raise
anxiety and trepidation among competitors that the market will be dominated by this new
entity, to the detriment ofcompetition and consumers.

The merger is also unique because it is difficult to review using traditional
metrics. The greatest public benefits as well as the putative harms lie principally in the
future, thus making any analysis somewhat speculative and amorphous. Our challenge is
to base a decision soundly on evidence that presently exists, on an understanding of the
business dynamics ofan Internet-centered market, on a grasp of past experiences and on
reasonable (and carefully limited) assumptions about the future. This is no easy task, but
the key is not to let our imaginations run away with us, given the absence of strong
evidentiary moorings.

Unfortunately, in this Order, we do take excessive counsel ofour fears, or, more
accurately, the fears ofAOL Time Warner's competitors. Therefore, I concur in approval
ofdlis merger but dissent in several respects. I I write separately to underscore the
following points: (1) that our license transfer process continues to pull the Commission
away from its core responsibilities and competencies; (2) that the anticompetitive
analysis used to support the Instant Messaging (lM) condition is flawed; and (3) that the
sweeping declaration that 1M interoperability is somehow intrinsic to the public interest is
not based soundly on the record, but is simply the sentiment of the Majority. Such a far
reaching judgment, if merited at all, should be reached only through a more
comprehensive regulatory proceeding with the notice and comment procedures set out in
the Administrative Procedures Act.

In addition to dissenting from the Majority's Instant Messaging condition, I object to the
Majority's decision to impose broadband open access conditions that may conflict with and prejudge issues
in the Notice ofInquiry proceeding regarding broadband Internet access. See In the Maner of Inquiry
Concerning High-Speed Access to the Internet Over Cable and Other Facilities, GEN Docket No. 00-185,
FCC 00-185, Notice ofInquiry" 25-42 (reI. Sept. 28, 2000) (examining potential defmitional, policy and
regulatory cable open access issues). I concur in the conditions regarding Time Warner's relationship with
ATAT, though I believe our concerns were substantially addressed by the Department ofJustice consent
decrees involving AT&T and MediaOne and the Federal Trade Commission consent decree involving AOL
and Time Warner. See UnitedStatesv. AT&TCorp., 2000 WL 1752108, *3 (D.D.C. 2000); seeaiso In the
Matter ofAmerica Online and Time Warner, 2000 WL 1843019 (F.T.C. Dec. 14,2000).

---'------'-"------------------------



1. THE LICENSE TRANSFER PROCESS IS STRAYING FROM THE
COMMISSION'S MISSION.

I have had many previous occasions to discuss our approach to license transfers
(i.e., mergers) and have expressed some concerns about it, focusing primarily on our
tendency to adopt conditions that were divorced from the perceived harms.2 In contrast, I
would like to compliment the drafters of this Order (primarily, our hardworking Cable
Services Bureau staff) for making a valiant attempt to identify specific harms and crafting
conditions in response to them. Regrettably, in places, the final product strays
considerably from this limited approach.

Our review process has two fundamental problems. First, it is increasingly
morphing the FCC into an antitrust authority, duplicating the analysis ofother more
competent authorities. Of course, we have independent authority to review these
combinations, but we have wide latitude to decide how searching and how broad such a
review need be and I believe we have moved much too far into the domain of other
government institutions, namely the Antitrust Division of the Department of Justice and
the Federal Trade Commission.

Second, we increasingly use these reviews as substitutes for regulatory process. I
believe we are losing focus on our institutional charge. I am ofthe view that the FCC's
focus should be on compliance with the current regulatory regime and a forward-looking
focus on the appropriate regulatory treatment of the industry as a whole. In contrast, the
antitrust authorities' focus is squarely on the merger-specific anticompetitive harms of a
given combination and not on regulation. Increasingly, this distinction is blurring. I find
that the Commission is willing to pursue broad-reaching industry-wide regulatory
questions in the context ofan adjudicatory proceeding, the record ofwhich is limited to
the facts solely involving the applicants. Our merger "conditions" more often look like
rules, reflecting judgments that, if true, affect the entire industry and not just the parties.
As such, they should be entertained, if at aU, in a broader-based proceeding. The 1M
condition imposed in this order is an ideal example of this drift.

See, e.g., In the Maner of Applications of Ameritech Corp., Transferor, and sac Communications
Inc., Transferee, For Consent to Transfer Control of Corporations Holding Commission Licenses ilI1d Lines
Pursuant to Section 214 and Section 310 (d) of the Communications Act and Parts 5, 22, 24. 25. 63, 90, 95,
and 101 of the Commission Rules, CC Docket No. 98-141, FCC 99-279. Memorandum Opinion and Order,
14 FCC Red 14712, 15197 (1999) (Separate Statement of Michael K. Powell. Commissioner, Federal
Communications Commission) [available on the World Wide Web at
<hnp:/Iwww.fcc.gov/commissionerslpowell>]; Statement DfMichael K. Powell, Commissioner, Federal
Communications Commission, Before The Subcommittee On Telecommunications, Trade And Consumer
Protection OfThe House Committee On Commerce On "The Telecommunications Merger Act Of20oo"
(Mar. 14, 2000) (expressing personal discomfort with "a standard that places harms on one side ofa scale
and then collects and places any hodgepodge ofconditions-no matter how ill-suited to remedying the
identified infirmities-on the other side of the scale).
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II. THE MAJORITY'S ANTICOMPETITIVE ANALYSIS FOR INSTANT
MESSAGING IS FLAWED.

The discussion supporting the 1M condition, which would require interoperability
if the applicants provide video-oriented advanced, 1M-based, high-speed services ("video
AIRS"), reveals what a melange our review has become. On the one hand, it is a classic
(though flawed) anticompetitive analysis, in which ·the Commission justifies an 1M
condition based on AOL' s dominance in the 1M market. Yet the analysis frequently
wobbles, trying to cure shortcomings by resorting to grand declarations that 1M
interoperability is somehow intrinsic to the public interest-a breathtakingly broad
pronouncement that crashes through the confines of this particular merger, with broad
implications for all communications and Internet services.

The decision to impose an 1M condition rests, in part, on the conclusion that AOL
enjoys virtually insunnountable market power in the existing 1M market and will
leverage that power into the next generation ofIM-based products. I fmd the
anticompetitive analysis on which this conclusion based unpersuasive and, indeed,
flawed.

A. No Traditional Indicia ofMarket Power

1. No Clear Market Definition

It is the elemental step in a competitive merger review to define the market-both
.in terms of the product and the geographic scope. Defining the scope ofthe market is
essential for measuring market power. It is the metric used for determining the number
of competitors and is the denominator used for calculating the merging parties' share of
the market and subsequently its market power. It is the foundation ofa well-grounded
analysis.

With respect to 1M, however, the Order does not cleanly define the market,
presumably because the analysis vainly tries to anticipate harms relating to a loose
collection of largely hypothetical, not-yet-existent services. Indeed, it eschews the need
to defme the market with any precision.3 A sound competitive analysis cannot proceed
without some attempt to pin down the market, even where, or perhaps especially where,
services are new and novel and share characteristics with many other products and
services. This foundational discussion is absent from this Order, and would likely prove
fatal if an antitrust authority tried to bring such a case in court.

Order 1 151 ("[Wle find that the area of our concern is 'NPD [Names and Presence Directory]
services' - interactive communication services which ... depend on an NPD for real-time communication
between and among users.... A more precise definition ofthe relevant market is not necessary here, where
the Commission can accurately assess the competitive impact of the merger without such a detailed
analysis.").

3
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2. Inconclusive Market Share Data

Admittedly, the Order tosses around some impressive market-share numbers in an
attempt to demonstrate, or at least to give a feel for the idea. that AOL is dominant. The
Order concedes, however, that there is no solid accepted basis for measuring 1M users. It
is difficult to compare one company's market share to another's given the lack of uniform
criteria The numbers cited are largely those proffered by the proponents of a condition
mandating interoperability for text-based IM-a condition that even the Majority is
unwilling to impose.

The most objective data on the record is a study by Media Metrix, recognized as
the world leader in the measurement of Internet and digital media use.4 Tellingly, the
study shows very substantial growth by the two largest competitors ofAOL (i.e.,
Microsoft and Yahoo!) as compared to slowing growth for the AOL service. Moreover,
the study reports that, combined, Microsoft and Yahoo! have nearly the same market
share as AOL. This study, though arguably the best objective evidence of market share,
market trends and market power is barely mentioned in the Order.s

B. Classic Tipping is Unsubstantiated

In the absence ofsound market definitions and market data, the Majority turns to
a more theoretical construct to show that AOL may be in a position of"unassailable
dominance.,,6 The Majority essentially employs a market "tipping" analysis in an effort
to make this case, attempting to demonstrate that the 1M market has nearly tipped, or will
tip when AOL combines with Time Warner. The Majority avers, however, that it
expresses no opinion on whether its conclusions can be read as a finding the market has
tipped. Tipping analysis is emerging as a tool to examine markets that exhibit strong
network effects and can be employed to consider the anticompetitive dangers with respect
to 1M. However, theory is only predictive and must yield when the facts stubbornly belie
the theory. That is the case with 1M.

Media Metrix, a widely regarded Internet traffic measurement consultancy, reported in a
November 2000p~ release that although AOL Instant Messenger is still the dominant 1M application in
the Internet space, "Yahoo! Messenger and MSN Messenger Service each have accumulated approximately
halfthe number ofusers as AOL Instant Messenger and have become the fastest growing instant-messaging
applications in terms ofoverall users." See Press Release. Media Metrix. rahoo! Messenger and MSN
Messenger Service Are Fastest Growing Instant-Messaging Applications In The U.S. (Nov. 16.2000)
[available on the World Wide Web at <hnp://us.mediametrix.com/press/releasesl20001116.jsp>]. AOL
Instant Messenger had accummulated 21.5 million unique users by August 2000; for their part, Yahoo! and
MSN, respectively, had grown their services to 10.6 million unique users and 10.3 million unique users.
Equally interesting, to my mind, Media Metrix noted that approximately one-third ofAOL Instant
Messenger residentiaJ users also used at least orie other competing 1M application. See id

S Microsoft, one ofthe two significant 1M competitors, "dismissed" the Media Metrix 1M fmdings.
See FTC Prepares Vote On AOL-TW Deal, Critics Seek More Conditions, Communications Daily, Dec. 12,
2000.

6
Order' 175.
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A market is said to tip when consumers find the largest provider of the real or
virtual network so much more valuable that consumers increasingly select that provider
and increasingly abandon all other providers.7 Thus, in theory, tipped markets can lead to
one provider rapidly surfing these network effects to a point that competitors are unable,
no matter how efficient or innovative, to compete effectively with the market leader.
Under these circumstances, the benefits to consumers ofjoining or not leaving the
dominant provider's network so far outweigh the benefits of using rival networks that
consumers increasingly choose the dominant provider and increasingly avoid rival
providers. Not all markets exhibiting strong network effects will tip, however. 8

Had the Majority persuasively demonstrated that the 1M market had tipped, and
that AOL Time Warner would assuredly dominate the market for any future 1M-based
services, an 1M condition might be warranted. Instead, the Majority takes a middling
course-using tipping analysis to find that AOL Time Warner may well be in a position
of"unassailable dominance,n9 while trying to avoid concluding the market has in fact
"tipped.',10 Whatever the semantics of its conclusions, the Majori~'s market tipping
analysis is a critical analytical undeIpinning for the 1M condition. I Thus, I believe it
worth some extended discussion.

Tipping is a very interesting theoretical phenomenon regarding network markets
and has been the source ofmuch discussion in antitrust literature. Despite its appeal,
however, there is little consensus on how to measure when a market has tipped, and at
what point government intervention is warranted. Tipping theory is at once seductive and
elegant, perhaps too much so. My concern here is that it can be used to justify premature,
unwarranted government intervention, even where there are counter-indications that the
market will remain competitive on its own, as I believe is the case here. 12

Many of the accepted indicia ofa tipped market-and, indeed, of market power
generally-are just not present in the 1M market, despite AOL's large market-share. I

7 See Carl Shapiro & Hal R. Varian. Information Rules: A Strategic Guide to the Network Economy
174-76 (1999).

• Id al187; see also William J. Kolasky. Network Effects: A Contrarian View. 7 Geo. Mason L.
Rev. 577,577 (1999).

9 Order' 175.

II

10 To be clear, 1do not dispute that the 1M market could tip at some undetennined point in the future.
But as I describe in greater detail, the underlying facts are inconclusive as to whether tipping has occurred.
particularly with respect to the future hypothetical services contemplated by the Majority's 1M condition.

Presumably, no 1M condition would be needed if it is demonstrated, as I do below, that it is still
quit~possible that market forces will enable some competing finn to prevent AOL from becoming a
dominant provider of the advanced 1M services contemplated by the majority's condition.

12 Kolasky al 577.
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detail some ofthese factors to underscore the weakness ofthe Majority's market
assessment:

No sign of competitor collapse. Network effects can be both positive and
negative. That is, while a company might grow subscribers, market share, and market
leadership quickly, network effects can also combine to destroy other companies just as
rapidly. In fact, if a market has tipped one would nonnally expect to see exponential
growth by the leader and a precipitous fall otfby its competitors. 13 Here, we see the
opposite; although AOL's customer base has continued to grow, AOL's competitors have
been growing at a much faster rate. 14 Indeed, although AOL essentially created the
market for 1M only a few years a~o. competitors have garnered a sizeable portion of the
market in considerably less time. 5 Many of AOL's competitors have surpassed AOL
with respect to 1M innovation and have joined the battle by bringing their own unique
assets to bear. 16 Microsoft is integrating its product into the world's leading browser as
well as its successful Hotmail e-mail service. Yahoo! has created an apple.t called
Yahoo! Companion that attaches to the browser and has made it a part of its My Yahoo!
services, the leading Internet portal with a very substantial subscriber base.

Very low barriers to entry. The Order takes the view that AOL's Names and
Presence Directory (NPD) technology is an essential input and that AOL has an
insunnountable lead by virtue of its large NPD. While I agree an NPD is an essential
input (indeed, this may be nothing more than another way to describe what 1M is), I am at
a loss to see why AOL has an insunnourttable advantage, seeing that other providers can
easily develop or acquire the key assets. Names and Presence Directory technology is
not particularly sophisticated to develop or acquire. The record does not suggest the
technology is difficult to reproduce or that AOL has any control of the technology
through intellectual property rights. Many competitors seem to be able to develop and
employ products using the technology without much trouble.

13 Shapiro & Varian at 174-77.

14 See Press Release, Media MetI'ix, Yahoo! Messenger and MSN Messenger Service Are Fastest
Growing Instant-Messaging Applications In The U.S. (Nov. 16,2000) (Launched in 1999, both Yahoo!'s
and MSN's 1M product offerings have become the "fastest growing instant-messaging applications in terms
ofoverall users" over the period of August 1999 to August 2000) [available on the World Wide Web at
<http://us.mediametrix.com/press/releasesl20001116.jsp>].

IS Id

16 See. e.g., Yahoo! Companion (on-line description of Yahoo! content and feature on browser)
(visited Jan. 11,2001) [available on the World Wide Web at
<http://edit.yahoo.comlconfigidownload_companion>J; Yahoo! Messenger (on-line description ofYahoo!
1M capability and integrated functionality like free Internet phone calls, Yahoo! Chat client, alerts for your
stocks and Yahoo! Mail, news, weather, stock quotes, etc.) (visited Jan. 11,2001) [available on the World
Wide Web at <http://messenger.yahoo.coml>];MSNMessengerService(same)(visitedJan.l1, 2001)
[available on the World Wide Web at <http://messenger.msn.com!>]; Press Release, Microsoft
Corporation, MSN Reviewers Guide. January 2000 (visited Jan. 11,2001) [available on the World Wide
Web at <http://www.microsoft.com/presspassinewsroom/msnlguideiO1OOguide.asp>].

6



The Order essentially argues that the NPD is not simply a database of users. Yet
if the presence detection functionality is easily acquired, then the only missing ingredient
is simply a large user base to take advantage of the network effects. Many Internet
providers have access to large databases. Microsoft and Yahoo! have very large
subscriber bases, as does Citibank and Amazon.com, among others. I see no reason, for
example, why Citibank could not offer 1M services to all its customers to have real-time
customer support for its members. Or, why Amazon could not offer an 1M product to its
base of users to facilitate discussions with fans of Robert Ludlum's books. Or, why an
1M provider could not market its products to distinct communities of users, such as
colleges and universities. The 1M product has any number of creative and innovative
uses, depending on what network. base of users, or communities you attach it to.

Underlying the Majority's analysis is the clear view that 1M is the new phone
system-that it will be a mass market, public network (like the public switched telephone
network), allowing anyone to talk to anyone. I am not convinced that this is the proper
conception of the service, as 1M's most compelling and sustained use may be to serve as a
tool for intimate communications with a well-defined, limited community (rather than
with everyone in the world), or as an adjunct to some other product or service. Further,
unlike the Majority, I find it cavalier to conclude or even suggest that 1M is the essential
platform for real-time interactive services. There are many technologies vying as
solutions for real-time interactive service and our endorsement ofone is naive. Sure, it
could turn out that the Majority has guessed correctly, but I would remind them that even
the surest bets for the "next big thing" (i.e.. the technology that will be most popular)
have missed the mark. 17

Nascent Market. AOL created this market and, until recently, has had it to itself.
Other providers have only entered in the last year. There remains huge growth potential
for the entire market. AOL does not have a high percentage of a mature market, it just
has the most customers in a new and growing market. Depending on the size that the 1M
market ultimately becomes, AOL could be overtaken, without any competitor winning a
substantial portion of existing AOL customers. Indeed, the fervor with which AOL's
competitors have pursued the imposition of1M conditions would seem to suggest a very
large and lucrative market for 1M, rather than one whose growth stagnates at or near the
size ofAOL's current customer base. Moreover, there is great potential for competitors
to add features and functions to compete with AOL and win these customers. The
network effects, which are not isolated to AOL Time Warner, provide the possibility for
strong competitive growth as well if a competitor can put together a base of users.

. 17 I am fond of recording bold technology predictions about the various industries over which the
Commission has jurisdiction that, over time. proved generally overstated or absolutely incorrect and off the
mark. ForexampJe, the New York Times. on the occasion of the 1939 World's Fairand the introduction of
the black-and-white television, predicted that television "will never be a serious competitor for radio
because people must sit and keep their eyes glued on a screen; the average American family hasn't time for
it." And. in 1876, a Western Union internal memorandum forecasted that "[t]his 'telephone' has too many
shortcomings to be seriously considered as a means ofcommunication. The device is inherently ofno value
to us." Many ofthese failed technology predictions are now compiled in The ExperlS Speak. See
Christopher Cerf& Vietor Navasky, in The ExperlS Speak: The Definitive Compendium ofAuthoritative
MisUiformation 225-231 (Villard 1998).
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Consumers not locked-in. Usually, with markets that are believed to have
tipped, you find a lock-in ofsubscribers. That is, it is very difficult to get them to switch
to competing services. Here, however, one finds very few of the traditional lock-in
problems:

No cost to acquisition. If a consumer invests a substantial amount of money in a
product or service, he may be unwilling to abandon that investment lightly. Similarly, if
the process of acquiring a product or service is laborious or costly in terms of time, a
consumer may be less willing to go through the same process to switch products or
providers. 1M costs nothing and is easily downloaded onto any computer with an Internet
connection. Virtually no investment in time or money is required to acquire 1M from any
provider.

No learning curve. Another lock-in effect is present when a user must invest a lot
of time in learning how to use a product. A consumer is not easily convinced to switch to
another product if he must start over and learn a new system. Economists sometimes call
this "path dependence." 18 The classic example is the "QWERTY" standard typewriter
keyboard. This keyboard was reportedly designed purposely to be inefficient in order to
prevent users from typing so rapidly that they jammed the typing mechanism. Having
learned to use this "inefficient" keyboard, however, few people want to learn to type
again, in an entirely new way. Thus, they are "locked in" to using the keyboard they have
already learned to use. Here, despite the Order's suggestions to the contrary, there is no
real dispute that any of the 1M products can be downloaded and used within a matter of
minutes, without any significant training. Thus, this ease of access and mastery ensures
that users are not locked in to any given 1M product based on any steep learning curve.

No incompatibility. A customer might not wish to switch to a competitor's
product ifit would be incompatible with her system. For example, one who owned a
Microsoft Windows-based PC, could not switch to an Apple operating system without
purchasing an entirely new computer, because of the incompatibility. Here, all 1M
products can be run on the same machine, and at the same time. Users can run both
products and talk quite easily with two networks of people. Perhaps a teenager speaks
with her close friends on one service and her soccer teammates on another, and her
parents on still another. Indeed, there is evidence that people use multiple 1M services
purposely and see benefit in operating in this fashion, rather than insistin, that 1M work
like a telephone, that allows anyone to call into you using one platform. I

18 Kolasky at 579.

19 According to Media Metrix, over 30010 ofboth AIM and ICQ users already use at least one other
1M or chat application. See Press Release, Media Metrix, Yahoo! Messenger and MSN Messenger Service
Are Fastest Growing Instant-Messaging Applications In The U.S. (Nov. 16,2000). See also id ("Instant
messaging applications are proving to be very popular with consumers. .. But their different features and
lack of interoperability cause users, especially heavy users, to adopt more than one brand in order to keep
in touch with all their friend and colleagues."). If the costs or difficulties ofusing multiple 1M services
were truly significant,·presumably people would have begun to focus on only one 1M provider, rather than
continuing to use more than one.
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LOMK your buddies. The theory of tipping in the Order makes much of the fact
that a user would have to re-enter his buddy lists and get his buddies to change products
in Gl'der to switch services. Specifically, the Order hypothesizes that the burden of
switching 1M services will be insurmountable because that would require a user to get his
AOL buddies to switch to the new service, even though those buddies may have their
own unique buddies that also currently use AOL. This is true, but I find the onerousness
of this exaggerated. Fundamentally, I do not accept that 1M is necessarily the equivalent
of the public switched telephone network and that a user is compelled to stay with the
network that has the most users. I think 1M is more ofan intimate communications tool,
in which people maintain fairly discrete lists of buddies to whom they wish to speak. The
record contains no evidence that the average user possesses buddy lists so large it would
be prohibitive to move them or re-enter their names. A simple message from a user to
her friends, imploring them to change. may be relatively easy and effective.

C. The Majority's Novel Behavioral Theory

The Majority's behavioral theory is a vain and circular attempt to compensate for
the weak evidence to support their 1M condition. Undeterred that traditional tipping
analysis is undermined by the factual record, the Majority conjures up a new behavioral
theory, that rests entirely on the supposition that because AOL has not, to date, been
willing to interoperate with its competitors, that itself is proof that AOL has nearly
insurmountable market power. A carrier it seems should always prefer to interoperate
with other providers in order to extend its reach and increase the value of its network. If
a provider refuses to interoperate, the theory goes, the only explanation is that the
provider believes that the market has tipped in its favor and that it need not interoperate
with other providers. Therefore, since AOL has yet to interoperate, one can conclude that
it believes the market has tipped (or is impermissibly dominated by AOL). Besides this
theory having the leathery taSte of bootstrap, it is undermined by the record;

First, it is an over-statement to say AOL has refused to interoperate. It has
maintained both publicly and in this proceeding that it wishes to and will interoperate
once it can tackle a number ofconcerns in developing a standard.2o I recognize that such
a statement could be self-serving, and the Commission is entitled not to credit AOL's
sinQerity. But I· have problems with a theory that rests so heavily on a leading provider's
refusal to interoperate as a basis for concluding the market has nearly tipped or is
dominated by that provider, where the provider is not, in fact, refusing to interoperate
under any circumstances. I am not prepared to read so much into AOL's less than
fulsome participation in the Internet Engineering Task Force (IETF) for the relatively
short period that effort has been underway, nor can I place that much weight on AOL
blocking companies that entered their servers without consent or negotiation.

See, e.g., Ex Parte Letter to Deborah Lathen, Chief, Cable Services Bureau, Federal
Comrrwnications Commission, from George Vradenburg III, Senior Vice President, Global and Strategic .
Policy, America Online,lnc. (Sept. 29, 2000) at I, 7-8 (tlAOL is committed to pursuing industry-wide 1M
interoperability for the benefit ofconsumers, not competitors. tI)
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Second, the behavioral theory assumes that market dominance is the sole reason a
provider would not interoperate with its competitors. A provider may be able, however,
to enhance the value of its network in other ways than by granting non-subscribers access
to its network. Moreover, a provider may not be able to afford the cost of expansion or
maintenance ofa larger network. Its business plan may call for a more private or
intimate network, with higher quality, reliability and privacy and not a mass market
telephone-like model. Who knows? But it is hard to accept the notion that market
tipping is the primary reason that AOL would decide not to interoperate.

Indeed, AOL itself proffers a different reason for why it has yet to interoperate
with other providers and that is privacy and security concerns.21 AOL has a business
model according to which it sells "community." In facilitating that community, it places
a premium on protecting the consumer's experience and privacy.22 Surely, increasing
unwanted exposure of its subscribers to unwanted 1M contact from others is not
necessarily nefarious. Additionally, it does appear that some security issues do in fact
presently exist, which is one reason the Commission was not comfortable with mandating
immediate interoperability with other providers.23 Lending some support to AOL's
argument that it does not interoperate with other providers for reasons other than its
desire to maintain market dominance over its competitors is the fact that AOL has not
integrated its own 1M product (AIM) with ICQ, so that they could interoperate.

Third, the behavioral theory also assumes that all the non-dominant providers will
wish to interoperate. We have gotten ever-changing representations of the degree to
which such providers do interoperate, but it is clear that for a substantial part of the
relevant period, AOL's competitors have not interoperated themselves and, to this day,
the two largest competing 1M services, Microsoft and Yahoo!, do not interoperate, nor do
some other members of the 1M Unified coalition. This suggests there are issues to be
worked out before they interconnect, and/or that the Majority's behavioral theory is less
than perfect in its predictive value.

21 Jd at 7-8.

22 See, e.g., Unsolicited Bulk E-mail (on-line statement of AOL's anti-spamming policy) (visited
Jan. 11,2001) [available on the World Wide Web at <hnp:/Iwww.aol.com/infolbulkemail.html>]; AOL's
Privacy Policy (on-line statement of AOL's privacy policy) (visited Jan. 11,2001) [available on the World
Wide Web at <hnp://www.aol.com/info/privacy.html>].

For example, my discussion with my colleagues leads me to conclude that even the Majority
would acknowledge there would have been many security problems associated with mandating immediate
interoperability for text-based 1M. For example, ifAOL had to publish its operating protocols and accept
and deliver all outside 1M messages, hackers and users of unscrupulous 1M providers would be able to
masquerade as other users. AOL 1M users would receive messages from people that they think are their
buddies, but in fact are advertisements, spam, or possibly even messages from predators. Also, AOL users
could fmd that hackers have been sending false messages in their names, creating its own set ofproblems.
AOL today deals with these issues chiefly by using live monitors, to whom its users can report problems. It
is not clear that AOL would be able to do this with messages that come from outside its system.
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In sum, though creative, the behavioral theory espoused here does not explain
away the tangible evidence, discussed above, that contravenes the conclusions reached in
the Order.

E. The 1M Condition Itself

The 1M condition is minor and not fairly derived from the analysis. The Majority
has chosen to require interoperability of some future 1M video product. The only
problem is that these products, in large measure, do not yet exist, and thus there is not a
market, let alone a market monopolist. Without a clear product, we cannot define a
product market, nor can we assess the competitiveness of that market. Moreover, this
product mayor may not develop in the marketplace. The product mayor may not be
developed by AOL. I believe in innovation markets and sometimes cautiously accept
protecting such markets through government intervention. In this case, however, I lack
any confidence that we know how 1M will evolve, or if identifiable harm will result.

It is no answer to say that our action does no harm and may do good. Our actions
may very well affect innovation, by restricting AOL's incentives to innovate, and by
favoring competitors, who can innovate without interoperating with AOL, thus restricting
AOL in a market for future services. Under the Majority's hasty establishment of
interoperability as being in the public interest for AOL alone, other players can develop
new products without any regulatory restraints, while an effective competitor remains
shadded. Rather than preserving a competitive market, we may do nothing more than tip
the market to another player. To impose a condition at this stage without incurring these
risks would take a wizard-I guess a Wizard of A1HS!

I believe video A1HS has been crafted by the Majority in an attempt to
manufacture merger specificity where there is none. The anticompetitive analysis runs to
the existing 1M product. AOL alone operates 1M and it did so when Time Warner was
just a glint in its eye. Normally, what this should mean is that a condition on the merger
is unwarranted. Undeterred, the Majority proceeds with a condition by inventing a
product that requires assets from both the merging parties. Video A1HS, a product baked
with ingredients from Time Warner - a little content, a little cable broadband - and presto
you have a heretofore unseen 1M Video product and your merger specificity problem is
solved. "Behold, the great and powerful A1HS! ..

III. IT IS INAPPROPRIATE TO ESTABLISH INTEROPERABILITY AS A
REGULATORY PARADIGM IN THIS PROCEEDING.

A. A Misguided Regulatory Leap Into the Internet Space

This Order bends over backwards to give the impression that we are not
regulating the Internet by imposing a condition on 1M. Even more clever, it asserts that
this condition will avert the need to regulate, because it purportedly will kick open a

] I



26

robust competitive landscape and thereby avoid intervention later to tackle the effects of
a dominant provider.

Perhaps. But all the qualifications in the world cannot escape the fact that this
agency is asserting and exercising jurisdiction over a service and product that springs
directly from the Internet, and the imposition ofa condition, no matter how modest, is a
regulatory act.

The Order asserts that the Commission has jurisdiction under Title I of the
Communications Act. That Title does give this agency very broad authority over
communications services, which easily encompasses much of the activity that takes place
on the Internet. Indeed, without more. Title I could be interpreted as empowering the
Commission to regulate chat rooms. e-mail services, peer-to-peer services such as
Napster, and even the Internet browser market.

With regard to Internet-like services, the fact that we have always had Title I
authority has not meant it was prudent to exercise it. Indeed, from the earliest days, the
Commission has carefully drawn a distinction between communications services that it
defined as "basic" or "telecommunication services" and "enhanced" or "information
services.,,24 The distinction was made as a matter of policy, not power, to limit or avoid
regulation and to rely on competition for innovative information services, while
regulating as common carriers the providers of basic or telecommunications services.
This distinction took on greater import with the rise of the Internet, which was seen as the
mother of all "information services." In addition, this distinction is the basis for a parade
of pronouncements by members of this very Commission, that we do not, will not and
shall not regulate the Internet.25

I have long been of the view that the telecommunications/information services
distinction is, in the long run, untenable.26 Digital, packet-based technologies will

24 See In the Matter of Amendment of Section 64.702 of the Commission's Rules and Regulations,
77 FCC 2d 384,428-40 (1980) (Computer 11).

2S See. e.g., Remarks of William E. Kennard, Chairman, Federal Communications Commission
Before the Summer 2000 Session of the National Association of Regulatory Utility Commissioners (July
24,2000) ("[p]erhaps the FCC's most important decision-we decided to leave the Internet unregulated");
Remarks ofChairman Kennard Before the National Press Club. Telecommunications@the Millennium:
The Telecom Act At Four (Feb. 8,2000) ("The Commission wisely withheld regulation of most advanced
services. Similarly, we refused to apply legacy-style regulations to the new service of cable access to the
Internet, relying instead on market incentives to keep multiple paths open to the Internet."); Remarks of
Susan Ness, Commissioner, Federal Communications Commission Before the IRTS, The Net Effects on
Communications Policy (or how the Internet andConvergence are Revamping Regulatory Regimes) (June
7, 2000) (in reference to technological developments, "[t]he FCC's policies offostering competition, while
taking a hands-off approach to the Internet and information services, have facilitated many of these
changes").

In the Matter of Federal-State Joint Board on Universal Service, CC Docket No. 96-45, FCC 98
67, Report to Congress (reI. Apr. 10, ]998) (Statement ofMichael K. Powell, Commissioner, Federal
Communications, concurring) [available on the World Wide Web at
<http://www.fcc.gov/commissioners/powell/statements].
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increasingly blm and obliterate the ability to make any rational distinction between the
transmission .of information and the information itself. Therefore, I am not critical of
looking for ways to step beyond the distinction. I do, however, criticize the Majority for
taking that step and thereby walking away from decades-long policies ofdeclining to
regulate services in this jmisdictional category, without any meaningful explanation, or
even consideration of this significant turnabout. Rather, the Majority asserts that 1M fits
within a category under our jurisdiction, and lightly dismisses the need to discuss the
nature of the service without conceding the traditional deregulatory implication of this
categorization. The result is a regulatory foray across a border consistently held to be
inviolate. This step is a very big one and should not be made in such a breezy manner
and in the context ofan adjudication, particularly to impose such a minor and
questionable condition that rests on such a questionable evidentiary basis.

Taking the analysis and the remedy together, it is evident that the real driving
force behind this condition is a preference by the Majority for interoperability as the
market paradigm for 1M services, indeed, perhaps for all Internet-based communications.
The Majority declares that the public interest standard somehow compels interoperability,
yet have no basis for that finding in the statute or the record. More startling, the
Commission, with no particular technical, or business competence declares that elements
of1M make up an "essential input for the development and deployment of many, if not
most, future high-speed internet-based services that rely on real-time delivery and
interaction.,,27

There may be a case for asserting our jurisdiction over 1M services, and then
finding that they must interoperate as a matter of law, though I doubt it. But such a 8rand
conclusion should only be reached after very careful and thoughtful deliberations and full
comment by a wide range of interested parties, which can only be achieved in a
rulemaking proceeding. The record here and the limited comment are woefully
insufficient for considering and anticipating the reverberations of om conclusions. This
merger, involving only two members of the industry is not an appropriate vehicle for
taking our authority where the Majority does today.

B. Achieving Interoperability Through Market Forces

Even assuming the merits of interoperability, which may be substantial, there is
still a very central question: whether interoperability can only be achieved by
government-intervention, or whether market forces will produce the desired result. I am
concerned that in new and innovative markets, the government will be too easily seduced
to intervene prematurely, given the initial'excitement and promise (if not hype) of
innovative offerings, the rapid pace of change in the market, and competitors' natural
anxiety (if not panic).

Increasingly, the variables ofdigitalization, broadband and the Internet are
combining to spurn entirely new products and services for communications. These
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innovation markets are marked by the fact that they are in their infancy and present
challenges to understanding them. For example, there is usually scant experience with
the new markets that these forces are just now spawning. The products in these markets
may be technically novel, making it difficult to comprehend, and easy to exaggerate, or
underestimate, their significance or the ability to offer competing services. And business
models, business relationships and terms and conditions for the market have yet to form
fully. In short, there is typically a period ofextensive experimentation in developing
markets. During this period, the lucky innovator will always be racing to take advantage
of having created the market and to gain and maintain market leadership. Competitors,
likewise, often will be struggling to respond to a new threat. Increasingly, one of their
responses, even in the largely unregulated Internet realm, is to seek the assistance of the
government either to intervene directly and impede the market leader, or to use the threat
of regulation as business leverage with that player.

Given the infancy and necessarily speculative nature of these markets, it is easy to
be seduced into believing that an ounce of early government intervention will prevent
these markets from catching an anticompetitive cold. This view emphasizes how quickly
a provider can gain market share and market dominance. Yet it is often overlooked that
in the network effect, innovation environment players·often fall and die a fiery deathjust
as easily as they ascend (see the 2000 NASDAQ market), and the government should be
careful not to let its imagination run away with it.

That said, the more important question, even when there is some general
agreement about an operating or market paradigm such as interoperability or open
standards, is whether the terms and conditions for those regimes are better developed in
the market through negotiation and market responses, or by a regulator: Given the
experience of"regulatorily-derived" terms and conditions (its plodding process, its high
regulatory costs, its risk ofdistorting efficient development, its political compromises),
rarely should we leap to regulatory approaches without compelling circumstances and
strong confidence that the conditions are clearly absent for market resolution through
competition, business negotiation and innovation. Moreover, it is hubris to believe that
regulators can (better than businesses) craft the optimal terms and conditions to govern
the fundamental rules for market operation, particularly where innovation is at a premium
and new and novel technologies are at stake. The beauty of market mechanisms has
always been that the give and take among competitors and consumers produces an
optimal set of terms and conditions. To say that these mechanisms will not work with
respect to video AIHS before we even know what these services will comprise seems to
indulge regulators' fears, not to mention our eaBerness to "look tough" at the expense of
sober reflection on the inconclusive record before us.

The concern with premature intervention is also great where viable business
models are still being explored. The Internet is a wonderful space, but producers are still
struggling mightily to find services and approaches that will allow them to prosper. I am
concerned about the government labeling aspects ofmarket activity as anticompetitive
before we even have a fix on the elements ofa viable business. Notions such as
proprietary assets and exclusivity can surely rise to anticompetitive levels, but they also
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are often the keys to profitability and viable business that allow producers to serve
consumers effectively. The struggle for brand protection and strong copyright
protections in the Internet space by established businesses is animated by that very same
sort ofconcern.

Regulatory intervention can also divert companies from efforts in the marketplace
to battles in the halls of government. When the government appoints itself referee, it
provides a venue to which competitors can run to gain market leverage, and to appeal
even the most minor market disputes. This puts the government in the game on an
ongoing basis. I think companies and regulators delude themselves into believing a
regulator can act surgically-a sharp quick cut-and then stay out. One searches past
experiences in vain for such an example, and I am skeptical ofour skill with the knife.

For these many reasons, 1cannot support the Majority's decision to impose an 1M
condition based on this record.
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