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VIA COURIER

Hon. Michael K. Powell

Chairman

Federal Communications Commission
445 12th Street, S.W., Room 814
Washington , DC 20554

Re:  Ex Parte Comments; 1998 Biernmial Regulatory Review — Review dof Custamer Premises Equipment
and Enbanced Services Unbundling Rules in the Interexchange, Exchange Access and Local Exchange
Markets, CC Docket No. 98-183 /

e —

Dear Chairman Powell:

The United States Internet Service Provider Alliance (“USISPA”) urges the Commission
to maintain the competitive market for Internet access services. Internet Service Providers
(“ISPs”) cannot effectively compete if the Commission grants the requests of incumbent local
exchange carriers (ILECs”) to eradicate long-standing FCC restrictions on the bundling of
enhanced and basic telecommunications services and customer premises equipment (“CPE”).
Specifically, USIPSA is concerned that in the captioned proceeding, the Commission may permit
ILEC: to bundle local exchange service with advanced services, such as Digital Subscriber Line
(“DSL”) services,' thus leveraging their persistent monopoly over the local loop into a dominant
position within the nascent high-speed Internet access market.

The Commission’s stated aim in this proceeding is to “reduce regulations wherever
conditions warrant,” in order to “benefit consumers by enabling them to take advantage of inno-

! The Commission requested comment on “whether to amend the enhanced services bundling restriction
to allow any carrier to bundle enhanced services with local exchange and exchange access services.” 1998 Bienmal
Regrlatory Review — Reuview of Customer Pramises Equipment and Fribancad Services Unbundling Rules in the In
Exchange Access and Local Exchange Markets, CC Docket 98-183, Further Notice of Proposed Rulemaking, 13 FCC
Red. 21,53, 21,552. (1998) (“CPE Unbundiing FNPRM”). This question encompasses DSL services, which the
Commission has classified as exchange access services. GTE Teephore Operating Cos., Tariff Transmittal No. 1148, OC
Docket No. 98-79, Memorandum Opinion and Order (rel. Oct. 20, 1998), recon. FCC 9-41 (rel. Feb. 20, 1999); Bell
Atlantic Telephone Co., Bell Atlantic Tanff No. 1, Bell Atlantic Transmaintal No. 1076, CC Docket No. 98-168, FCC 98-317

(rel. Nov. 30, 1998).
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vative and attractive packages of telecommunications equipment, enhanced services, and tele-
communications services[.]* In this instance, however, the Commission’s goals will not be
served by deregulation of local monopolists. As the CPE Unbundling FNPRM emphasized, the
Commission traditionally “has restricted bundling of CPE and enhanced services with telecom-
munications services out of a concern that carriers could use such bundling in anticompetitive
ways.” Very little has occurred that should persuade the Commission to conclude otherwise to-
day. The local market has not achieved meaningful, irreversible competition. The ILECs’ bot-
tleneck control over the local loop has not diminished. Therefore, despite the progress that has
been made by both the Commussion and the industry, the competitive telecommunications mar-
ket is not ready to permit monopoly providers with the unilateral power to tie basic local service

with DSL and CPE.

USISPA agrees with the Commission’s “guiding principle,” which dictates that “allowing
competitive markets to be driven by market forces, rather than unnecessary regulatory require-
ments, will produce maximum benefits for consumers[.]”* The local telecommunications market,
however, has not attained truly competitive status. Moreover, the advanced services market is in
its early stages and, because of its direct link to local telecommunications facilities, remains pecu-
liarly vulnerable to the efforts of ILEC:s to leverage their local loop monopolies. The unaccept-
able state of ILEC provisioning within the local market starkly demonstrates this vulnerability.

The ILECs’ provisioning of DSL loops remains anticompetitive. Despite the Commis-
sion’s creation of procompetitive advanced services rules, notably the UNE Remand Order and
the Line Shartng Order,” ISPs and competitive DSL providers are not obtaining loops with the
same ease, quality and timeliness with which ILECs install loops for themselves. Even the “car-
rot” of interLATA relief has apparently not provided sufficient incentive for ILECs to provision
xDSL loops in a timely fashion, as the Commission’s record in the pending Verizon-Massachu-
setts 271 proceeding demonstrates. This problem is evident in the Commission’s existing Section
271 decisions and persists despite its continued efforts to enforce its rules. For example, the
Commission’s approval of Bell Atlantic-New York’s petition for 271 relief was granted absent a
showing of compliance with the UNE Remnand Order and the Line Sharng Order” OnMarch 9,

2 CPE Unbwndling FNPRM, 13 FCC Red. at 21,534

3 CPE Unbundling FNPRM, 13 FCC Red. at 51,533.

4+ CPE Unbundling FNPRM, 13 FCC Red. at 51,532.

5 Implementation of the Local Competition Provistons of the Telecormmumications Act of 1996, CC Docket 96-98, Third
Report and Order, FCC 99-238 (rel. Nov. 5, 1999).

¢ Deployment of Wireline Services Offering Advvanced Telecormuunications Capability, OC Docket 98-147, Third
Report and Order, FOC 99-355 (rel. Dec. 9, 1999).

7 Application by Bell Atlantic-New York for Authorization Under Section 271 of the Communications Act to Provide In-
Region, InterL ATA Servwe in the State of New York, CC Docket No. 99-295, Memorandum Opinion and Order, FCC
99-404 4316 (rel. Dec. 22, 1999).
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2000, less than three months after granting Bell Atlantic-New York’s application, the Commis-
sion assessed a $3 mullion fine and reportmg requirements on the company due to consistent,
proven allegations of poor provisioning.* This precedent suggests both that the Commussion’s
grant of Section 271 relief provides no assurance that ILEC provisioning will remain competitive,
and that the Commission’s resources must remain continually devoted to rigorous policing of
ILEC provisioning post-271 approval. If this is the case even with the anti-bundling rules in
place, the situation is likely to become unimaginably more dire should the Commission repeal
those rules.

As this record shows, the members of USISPA are already at a disadvantage in providing
competitive advanced services. ISPs are forced to rely on ILEC-provisioned loops in order to
offer their customers a meaningful choice for quality DSL services. Were the Commission to
permit ILECs to bundle local and DSL services, ILECs would not only retain control of loops,
but would have the opportunity to provide bundled services at low rates achieved through anti-
competitive cross-subsidization and predatory pricing. It is already the case that ILECs are mar-
keting DLS services by offering below-cost “promotional” bundles of free CPE, reduced or free
installation and related, non-telecommunications services.” At the same time, their ISP competi-
tors are unable to offer realistic provisioning intervals to prospective DSL customers and in-
creasingly are unable to meet the predatorily low prices charged by ILECs. If these trends con-
tinue, the disadvantages that ISPs now bear would become a permanent barrier to entry.

Further, the Commission’s anti-bundling restrictions have become all the more crucial
now that ILECs have publicly stated their intent to cease offering DSL through separate subsidi-
aries. As a result of the D.C. Circuit’s vacating the SBC-Ameritech merger conditions," both
SBC and Verizon, which are the incumbent local carriers in 20 states and which provide local
service throughout the United States, are beginning the process of “rolling up” their DSL sub-
sidiaries into their monopoly parent entities. This development increases exponentially the dan-
ger that SBC and Verizon will abuse the right to provide bundled services by engaging in anti-
competitive behavior. Without a separate subsidiary to act as a check against ILEC loop provi-
sioning practices, the ISP industry will have no opportunity to review the terms and conditions
under which ILEC advanced services are offered to their customers. And without the sunshine
of an arms-length subsidiary relationship, the Commission would have no way to oversee and
enforce the relative treatment of ILEC and competitive DSL services in terms of pricing, provi-

8 Bell Atlantic-York Authorization Under Section 271 of the Commurications Act to Provide In-Region, InterLATA
Seruvice in the State of New York, File No. EB-00-IH, Order, FCC 00-92 (rel. Mar. 9, 2000).

? See attached advertisement for BellSouth “FastAccess Internet Service,” available at
<www.fastaccess.com/business/blss_home.jsp>.

18 Association of Commurtications Entenprises v. FCC, 235 F.3d 662 (D.C. Cir. 2001).
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sioning and quality of service. Were the unbundling rules relaxed, this regulatory “black hole”

would become even more impenetrable.

For all these reasons, USISPA urges the Commission not to disturb its anti-unbundling
rules as they apply to the provision of DSL services and CPE. The Commission instead should
nigorously enforce its existing rules requiring the non-discriminatory delivery of cost-based loops
and related local facilities to DSL-based ISPs. Only through strong enforcement of these 1996
Act and Commission requirements can the FCC maximize the likelthood that market forces will
produce an outcome that enhances consumer welfare and offers end users an increased choice of
competitive high-speed Internet access alternatives. As USISPA concluded in 1998, “[t]he only
way to rid American consumers of [the local] bottleneck and offer all the benefits and services
backed up and waiting behind that last mile, is, plain and simple, to enforce the 1996 Act.”"

Sincerely,

Glenn B. Manishin
Stephanie A. Joyce

Counsel for USISPA
and

UNITED STATES SERVICE PROVIDERS
ALLIANCE:

Barbara A. Dooley
President

Carmercial Internet e Xchange Association

Joe Marion

Federation of Internet Solutions Providers of the Americas

Joe Plotkin
BWAY net

1 Letter from USISPA to Chairman William E. Kennard at 2, Deploynen of Wareie Servies Offering Advanced
Telecomymuncations Capability, CC Docket No. 98-147 (filed Dec. 10, 1998).
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CcC:

Steve Mossbrook
WAormmg.com

Dave Robertson
Texas Internet Service Providers Association

Gary Gardner
Washington Internet Service Providers A ssociation

Kitty Sachs
Viroonis I Service Providers Associati

Charles Smuth
Internet Service Prouders Coalition

Magalie R. Salas, Secretary

Commussioner Susan P. Ness

Commusstoner Gloria Tristani

Commissioner Harold W. Furchtgott-Roth

Michelle Carey, Policy Division, Common Carrier Bureau
Jodie Donovan-May, Policy Division, Common Carrier Bureau
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FastAccess

Internet Service o susiess

Can | get DSL?

Enter your phone number below

;Billing BeliSouth®

FastAccess® §
Internet Service

Repair

ustomer Service

pecial Offers

FastAccess® DSL Service Means Speed!

Limited Time Offer
Order by April 1, 2001 and get:

Free Activation (a $99.95 value)

$25 Webcertificate™ for online orders only
Installation for $150 (a $199.95 value)

DSL Modem at no charge (a $200 value)”

OR
Router Package for $600***

* Available for online purchases only. Customers must order
BellSouth FastAccess Internet service between 1/1/01 and 4/1/01 t
qualify for the $25 Webcertificate. After installation, customer will
receive an e-mail that provides a link to a web site and an ID numbe
to claim the certificate. Customer must claim the Webcertificate
within thirty days of the date the e-mail was sent.

** If BellSouth FastAccess service is discontinued during the first 6
months after service activation, the customer will be charged $200
for the modem. If BeliSouth FastAccess service is discontinued on
or after the seventh month and prior to 1-year service, the customer
will be charged $100 for the modem. The customer will be billed for
the modem charge in the same manner as customer is billed for the
FastAccess monthly service charge. If BellSouth FastAccess servic
is discontinued within 2 months of service activation, and the mode
is returned, the customer will not be charged for the modem.

***$600 Router package includes the router, configuration and

http://www.fastaccess.com/business/blss_home. jsp 2/19/01
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***$600 Router package includes the router, configuration and
materials for up to 4 stand alone PCs or 4 LAN PCs. BellSouth will
leave instructions for configuration of additional PCs. Payment can
be split into 4 easy instaliments of $150 on the BellSouth Business
phone bill or the full amount of $600 can be paid with a credit card a
the time of purchase.

Data Services | Internet Services | Product Packages | Telephone Services
Telephone Equipment | Paging / Celiular | Office Supplies
Products & Ordering | Billing | Repair Request | Customer Service

Copyright 2000, BellSouth Telecommunications, Inc. All Rights Reserved.
*Terms and Conditions
Legal Notices and Privacy Statement
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